IN THE SUPREME COURT OF TEXAS

' 53 =<
Misc. Docket No. 97- 9Lo6

APPROVAL OF REVISIONS TO THE
TEXAS RULES OF APPELLATE PROCEDURE

ORDERED that:
1. The Texas Rules of Appellate Procedure are amended as follows;
2. These amendments, with any changes made after public comments are received, take

effect September 1, 1997,

3. The notes and comments appended to these changes are incomplete, are included only
for the convenience of the bench and bar, and are not a part of the rules; and

4. The Clerk is directed to file an original of this Order with the Secretary of State

forthwith, and to cause a copy of this Order to be mailed to each registered member of the State Bar
of Texas by publication in the Texas Bar Journal. ‘
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SIGNED AND ENTERED this Q0 “day of _ e rcfe 1997,

Thomas R. Phillips, Chief Justice

R A& AL

Raul A. Gonzalez, Juhticé)

&

Nathan L. Hecht, Justice

ok (g

John (}bmyn, Jodice Y

—Qé___v,l%v(

Craig T. Enoch, }ﬁice

(e (40 7

Rose Spector,%tice

Priscilla R. Owen, Justice

Jamey A. Baker, Justice
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IN THE COURT OF CRIMINAL APPEALS OF TEXAS

Misc. Docket No.

STATEMENT ACCOMPANYING APPROVAL OF REVISIONS TO THE
. TEXAS RULES OF APPELLATE PROCEDURE

A IUDGES BAIRD AND OVERSTREET have reservations about proposed Tex. R. App P.
24.2(b) and 442 (curremlv Rules 40(b)(1) and 81(b)(7) respectively), and solicit public comment
as to whether those proposed rules abndze enlarge or modify the rxght to appeal and the ability to

-obtam redress; '

JUDGES BAIRD AND OVERSTREET add this comment.

Pursuant to Tex. Gov't Code § 22.108, we have the power 10 adopt rules so long as they do

o

not “abridge, enlarge, or modify the substantive rights of a litigant.”™ The right to appeal is a
“substantive nght.” Lyon v. State, 872 S.W.2d 732, 734 (Tex.Cr.App. 1994). Consequently, we
may nelther abridge, Lemmons v. State, 818 S.W.2d 58 at 62 (Tex.Cr.App. 1991), nor enlarge the -

right to appeal. State v. Muller, 829 S W.2d 805 at 812 (Tex.Cr.App. 1992). "The nght of appeal,

! Specifically, Tex. Gov’t Code§ 22.108 (a) provides:

The court of criminal appeals is granted rule making power to promulgate
rules of postirial. appellate, and review procedure in criminal cases except that its
rules may not abridge. enlarge or modifv the substantive rights ot a litigant.
(Emphasis added.)
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where authorized, is a valuable right and should be denied only where the express mandate of the
law so provides." Young v. State, 146 Tex.Cr.R. 220, 172 S.W.2d 500, 501 (1943).

With this in mind. we have reservations as to whether proposed Rules 24.2(b) and 44.2 may
be promulgated.

Rule 24.2 (currently Rule 40(b)(1))

In promulgating 40(b)(1) the Court “acted on the assumption that the body of case law
construing the [prior statute] would prevail and still control.” Lyon, 872 S.W.2d at 735. We
recogm'zed our obligation té interpret the»rulc “so as not to modify a defendant’s substantive right
of appeal that previously existed.” 1Id., 872 S.W.2d at 736. In other words, \Qe did not have the
power to interpret Rgle 40(b)(1) in a manner inconsistent with the prior statute and our case law.
Ibid.

Proposed Rule 24.2 abridges the substantive right to appeal. The proposed rule denies the
right of appeal to a defendant whose notice of appeal is deficient under the proposed. rule, but is
S;Jfﬁcient under Rule 4O(b)(A1). Additionally, the proposed rule overrules Flowers v. State, 935
S.W.2d 131 (Tex.Cf.App. 1996), where we concluded

... adefendant’s substantive right to appeal under the proviso to (the prior statutory

provisions] included the right to raise a complaint on appeal that a negotiated plea

- was unknowing or involuntary. Neither Rule 40(b)(1) nor this Court’s interpretation
of that rule may modify, enlarge, or abridge that right.

Id. at 134. Under Rule 24.2, a defendant will be precluded from raising on appeal a complaint

challenging the voluntariness of the negotiated plea.



Rule 44.2 (currently Rule 81(b)(2))
* Rule 81(b)(2) provides:
| If the appellate record in a criminal case reveals error in the proceedings

below, the appellate court shall reverse the judgment under review, unless the

appellate court determines beyond a reasonable doubt that the error made no

contribution to the conviction or to the punishment.
The rule provides -redrésé in criminal appeals.” Redress is obviously an integral part of the
substantive right to appeal. Without redress, the right to appeal is meaningless and appellate
opinions are mg}ely advisory. The proposed Rule 40(b)(1) appears to abridge or modify the right
to redress to which .a‘ defendant 1s currently entitled under Rule 81( b)(Z).

Additionally, we quéstion’ the wisdom of abandoning Rule 81(b)(2), and eleven years of
jurisprudénce interpreting that rule, to adopt the federal rule when our state court judges have little

or no federal experience and the federal circuits have contrary beliefs on how the federal rule should

be interpreted and applied.

Redress may be defined:

Satisfaction for an injury or damages sustained.

BLACK’S LAW DICTIONARY, 1279 (6™ ed. 1990).

-
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TEXAS RULES OF APPELLATE PROCEDURE

Table of Contents

RULE 1.

1.1

1.2

SECTION ONE:
GENERAL PROVISIONS

SCOPE OF RULES;
LOCAL RULES OF COURTS OF APPEALS

Scope.

Local Rules.

(a) Promulgation.

(b) Copies.

(¢) Party's noncompliance.

RULE 2. SUSPENSION OF RULES

RULE 3.

3.1

RULE 4.

4.1

4.2

4.3

DEFINITIONS;
UNIFORM TERMINOLOGY

Definitions.

(a) Appellam

(b) Appellate court
(c) ppellece

(d) Petitioner

(e) Relator

(f) Reporter

(g) Responaent

Uniform Terminology in Criminal Cases.

TIME AND NOTICE PROVISIONS

Computing Time.
(a) Ingencral.
(b) Clerk’s office closed or inaccessible.

No Notice of Trial Court’s Judgment in Civil
Case.
(a) Additional time to file documents.
(1) Ingeneral.
(2) Exception for restricted anpead.
(b) Procedurc ro gain additional time.
(¢) Thecourt's order.

Periods Affected by Modified Judgment in Civil
Case.
(a)  During pienary-power period.

4.4

4.5

RULES.

RULE 6.

6.1

6.2

6.3

6.4

6.6

RULE 7.

T

(b) After plenary power expires.

Periods Affected When Process Served by
Publication.

No Notice of Judgment of Appeliate Court; Effect
on Time to File Certain Documents.

(a) Additional time to file documents.

(b) Procedure to gain additional time.

(¢) Where 10 file.

(d) Order of the court.

FEES IN CIVIL CASES

REPRESENTATION BY COUNSEL

Lead Counsel.

(a) Forappellant.

(b) For a party other than appellant.
(¢} How to designate.

Appearance of Other Attorneys.
To Whom Communications Sent.

Nonrepresentation Notice.
(a) [In general.
(b) Appointed counsel.

Withdrawal.

(a) Contents of motion.

(b) Delivery to party.

(c) If motion granted.

(d) Lxception for substitution of counsel.

Agreements of Parties or Counsel.

SUBSTITUTING PARTIES

Parties Who Are Not Public Officers.
(a) Decath of a Partv.

(1Y Civil cases.

(2) Criminal cases.
(b)  Substitution for Other Reasons.

Public Officers.
(2)  turomaiic Substitution of Officer.



RULE 8.
8.1
8.2

8.3

RULE 9.

9.1

9.3

9.4

(b) Abatement.

BANKRUPTCY IN CIVIL CASES
Notice of Bankruptcy.
Eft'ecf of Bankx;uptc_v.

Motion to Reinstate or Sever Appeal Suspended
by Bankruptcy. '

(a) Motion to reinstate.

(b) -Motion ta.sever.

PAPERS GENERALLY

Signing. B
(a) "Represented partres.
(b) Unrepresented parties.

Filing.
(a) With whom.
(b) Filing by maili.
(1) Timely filing.
(2) Proof of mailing.
(¢) Electronic filing.

Number of Copies.

(a) Courts of appeats.

(b) Supreme Court and Court of Criminal
Appeals.

(c) Exception for record.

Form.
(a) Printing.
(b) Paper tvpe and size.

(c) Margins.

(d) Spacing.

(e) Typeface.
(f) Binding and covering.

" (g)- Contents of cover.

9.5

9.6

RULE 10.

(h) Appendix.
(i) Nonconforming documentis.

Service.

(a) Service of all documents required.
(b) Manner of service.

(¢) When complete.

(d) Proof of scrvice.

(¢) Certificate requirements.

Communications with the Court.

MOTIONS IN
THE APPELLATE COURTS

10.1 Contents of Motions: Response.
(a) Motion.
(b) Response.

10.2 Evidence on Motions.

10.3 Determining Motions.
(@) Time for determination.
(b) Reconsideration.

10.4 Power of Panel or Single Justice or Judge to
Entertain Motions.
(a) Single justice.
(b) Panel.

10.5 Particular Motions.
(a) Motions relating to informalities in the
record.
(b) Motions to extend time.

(1) Contents of motion in general.

(2) Contents of motion to extend time 10 file
notice of appeal.

(3) Contents of motion 1o extend time 1o file
petition for review or petition for
discretionary review.

(c) Motions to posipone argument.

RULE 11. AMICUS CURIAE BRIEFS

RULE 12. DUTIES OF APPELLATE CLERK

12.1 Docketing the Case.
12.2 Docket Numbers.
(a) Numbering system.
(b) Numbering order.
(¢) Multipie notices of appeal.
(d) Appeals not vet filed.
12.3 Custody of Papers.
12.4 Withdrawing Papers.

12.5 Clerk's Duty to Account.

12.6 Notices of Court’s Judgments and Orders.

RULE 13. COURT REPORTERS

AND COURT RECORDERS
13.1 Duties of Court Reporters and Recorders.
13.2 Additional Duties of Court Recorder.

13.3 Priorities of Reporters.



13.4 Report of Reporters. RULE 18. MANDATE

13.5 Appointing Deputy Reporter. 18.1 Issuance.
(a) Inthe court of appeals.
13.6 Filing of Notes When Defendant Convicted. (b) In the Supreme Court and the Court of
' ’ A . Criminal Appeals.

, (c) Agreement to issue.
RULE 14. RECORDING AND ; ' -
BROADCASTING COURT PROCEEDINGS 18.2 Stay of Mandate.

14.1 Recording and Broadcasting Permitted. : ‘ 18.3 Trial Court Case Number.
" 14.2 Procedure. h T _ 18.4 Filing of Mandate.
> (a) Request o cover court proeeeding. ' - )
(b) Response. = - . o 18.5 Costs.
(¢) Court may shorten time. - .
(d) Decision of court. : . 18.6 Mandate in Accelerated Appealis.
l4.3'Equipment and Persannel. _ - 18.7 Recall of Mandate.

14.4 Enforcement.
RULE 19. PLENARY POWER OF THE
- : . COURTS OF APPEALS AND

RULE 15. ISSUANCE OF WRIT o ' EXPIRATION OF TERM
OR PROCESS BY APPELLATE COURT
. .- T 19.1 Plenary Power of Courts of Appeals.
15.1 In General. : ‘

(a) Signature under séal. V 19.2 Plenary Power Continues After Petition Filed.

(b) To whom directed; by witom served.

(¢) Return; lack of execution; simuitaneous 19.3 Proceedings After Plenary Power Expires.
writs.

_ 19.4 Expiration of Term.
15.2 Appearance Without Service; Actual Knowledge. -

i : : RULE 20. WHEN PARTY IS INDIGENT
RULE 16. DISQUALIFICATION OR RECUSAL : :

OF APPELLATE JUDGES ' 20.1 Civil Cases.
(a) Establishing indigence.
16.1 Grounds for Disqualification. (b) Contents of affidavit.
(c) When and where affidavit filed.
16.2 Grounds for Recusal. : ' (1) Appeals.
. (2) Other proceedings.
16.3 Procedure for Recusal. (3) Extension of time.
(a) Motion. (@) Dutv of clerk.
(b) Decision. ’ ’ (1) Trial court clerk.
(c) -Appeal. (2) Appellate court clerk.

(e) Contest to affidavit.
(f) :No contest filed.

RULE 17. COURT OF APPEALS UNABLE : (g) Burden of proof.
TO TAKE IMMEDIATE ACTION (h)  Decision in appellate court.

(1) Hearing and decision in the trial court.

17.1 Inability to Act. (1Y Time for hearing.

(2) Time for written decision: effect.

17.2 Nearest Availabie Court of Appeals. {j} Record to be prepared without prepayment.
(K) Partial payment of costs.

17.3 Further Proceedings. (1) Luter ability to pay.

(m) Costs defined.
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20.2 Criminali Cases.

SECTION TWO: APPEALS FROM
TRIAL COURT JUDGMENTS
AND ORDERS
RULE 21. NEW TRIALS IN CRIMINAL CASES
21.1 Definition.
21.2 When Motion for New Trial Required;
21.3 Grounds.
21.4 Time to File and Amend Motion.
(a) Tofile.
(b) Toamend.
21.5 State May Controvert; Effect.
21.6 Time to Present.
(a) [Interm of court.
(b) New term of court.
21.7 Types of Evidence Allowed at Hearing.
21.8 Court's Ruling.
(a) Time to rule.
(b) Ruling.
(c) Failure to ruie.
21.9 Effect of Granting.
RULE 22. ARREST OF JUDGMENT
IN CRIMINAL CASES
22.1 Definition.
22.2 Grounds.
22.3 Time to File Motion.
22.4 Court's Ruling.
(a) Time to rule; form of ruling.
(b) Failure to rule.
22.5 Effect of Denying.
22.6 Effect of Granting.

(a) Defendant restored.
(b) Defendant dischrarged or remanded.

RULE 23. NUNC PRO TUNC PROCEEDINGS
IN CRIMINAL CASES

23.1

23.2

RULE 24.

24.1

243

24.4

Judgment and Sentence.

Credit on Sentence.

SUSPENSION OF ENFORCEMENT
OF JUDGMENT PENDING APPEAL
IN CIVIL CASES

Suspension of Enforcement.
(@) Methods.
(b) Bonds.
(c) Deposit in lieu of bond.
. (1) Types of deposits.

(2) Amount of deposit.

(3) Clerk's duties; interest.
(d) Conditions of liability.
(e) Orders of trial court.
(f) Effect of supersedeas.

Amount of Bond, Deposit or Security.
(a) Type of judgment.

(1) For recovery of money.

(2) For recovery of property.

(3) Other judgment.

(4) Conservatorship or custody.

(5) " For a governmental entity.
(b) Lesser amount.

Continuing Trial Court Jurisdiction; Duties of
Judgment Debtor.

(a) Continuing jurisdiction.

(b) Duties of judgment debtor.

Appellate Review.

(@) Motions; review.
(b) Grounds of review.
(¢) Temporary orders.

-(d) Action by appellate court.

(e) Lffect of ruling.
PERFECTING APPEAL

Civil Cases.

(a) Notice of appeal.

(b) Jurisdiction of appellate court.

(c)  Who must file notice.

(d) Contents of notice.

(e) Service of natice; copy filed with appellate
court.

() tmending the notice.

(2) Lnforcement of judgment not suspended by
appeal.

Criminal Cases.

(a) Perfection of appeal.

(b)  Form and sufficiency of notice.
(¢) Clerk's duties.



(d) Effect of appeal. RULE 31. APPEALS IN HABEAS CORPUS,
BAIL, AND EXTRADITION PROCEEDINGS
IN CRIMINAL CASES
RULE 26. TIME TO PERFECT APPEAL
31.1 Filing the Record; Submission.
26.1 Civil Cases.’
' : 31.2 Hearing.
26.2 Criminal Cases. .
(@) By the defendant. 31.3 Orders on Appeal.
(b) By the Siate.
- 31.4 Stay of Mandate.
. 26.3 Extension of Time. : (@) When motion for stay required.
- o (b) Determination of the motion.
_ - . o (¢) Denial of stay.
RULE 27. PREMATURE FILINGS
- 31.5 Judgment Conclusive.
27.1 Prematurely Filed Notice of Appeal.
(a) Civil cases. 31.6 Defendant Detained by Other Than Officer.
~ (b) Criminal cases.
) : ] 31.7 Judgment to be Certified.
- 27.2 Other Premature Actions.

27.3 If Appeaied Order Modified or Vacated. ~ RULE 32. DOCKETING STATEMENT

» 32.1 Civil Cases.
. RULE 28. ACCELERATED,APPEALS

IN CIVIL CASES 32.2 Criminal Cases.
28.1 Interlocutory Orders. 32.3 Supplemental Statements.
28.2 Qﬁo Warranto. 32.4 Purpose of Statement.

28.3 Record and Briefs.
RULE 33. PRESERVATION OF

) . APPELLATE COMPLAINTS
RULE 29. ORDERS PENDING INTERLOCUTORY

APPEAL IN CIVIL CASES - 33.1 Preservation; How Shown.
29.1 Effect of Appeal. ' (a) In general.
’ (b) Ruling by operation uof law.
29.2 Security. (¢) Formal exception and separate order not
: required.

29.3 Temporary Orders of Appeilate Court.
33.2 Formal Bills of Exception.

29.4 Enforcement of Temporary Orders. (a)y Form.
‘ (b) Evidence.
29.5 Further Proceedings in Trial Court. (¢) Procedure.
- (d) Conflict.
29.6 Review of Further Orders. (e) Time 1o file.
(a) Motion 10 review further orders. (1)  Civil cases.
(b) Record. ' (2) Criminal cases.

(3) Extension of time.
() Inclusion in clerk’s record.
RULE 30. RESTRICTED APPEAL TO

COURT OF APPEALS IN CIVIL CASES
RULE 34. APPELLATE RECORD

34.1 Contents.



34.2 Agreed Record.

34.3 Agreed Statement of the Case.

34.4 Form.

34.5 Clerk’s Record.

()
(b)

- (9
(d)
(e)

)

- (@

Contents. -

Request for additional items.

(1) Time for request.

(2) Request must be specific.

(3) Requesting unnecessary items.. _

(4) Failure to timely request B

Supplemcmtmon - - -

Defects or inaccuracies. - )

Clerk’s record lost or destroyed -

Original documents. ~ -

Additional copres of clerk’s record in crrmmal
- cases.

-34.6 Reporter’s Record. |

(a)-

(b)

(c)

(d).

(e)

(0.
(g)

(h)
(i)

Contents.

(1) Stenographic recordmg

(2) Electronicrecording. -

Request for preparation.

(1) Request to court reporter.

(2) Filing. ]

(3) Failure to timely request.

Partial reporter’s record.

(1)  Effect on appellate points or issues.
(2) Other parties may designate additions.
(3) Costs; requesting unnecessary matter.
(4) Presumptions. ' -

(5) Criminal cases.

Supplementation.

Inaccuracies in the reporter 's record.

(1) Correction by agreemem.

(2) Correction by trial court.

(3) Correction after filing in appellate court.
Reporter’s record lost or destroyed.

Original exhibits.

(1) Reporter may use in preparing reporter's
record. -

(2) - Use of orzgma/ (.’.\ThlbllS bv appellate
court.

Additional copies of rcpnrter’s record in
criminal cases.

Supreme Court and Court of Criminal
Appeals may set fee. -

RULE 35. TIME TO FILE RECORD:
RESPONSIBILITY FOR FILING RECORD

35.1 Civil Cases.

35.2 Criminal Cases.

Vi

353

RULE 36.

36.1
36.2
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RULE 37.

37.1

37.2

37.3

RULE 38.

38.1

38.2

38.3

(©)

(h)

Responsibility for Filing Record.

(@) Clerk’s record.

(b) Reporrer’s record.

(c) Courts to ensure record timely filed.

AGENCY RECORD
IN ADMINISTRATIVE APPEALS
Scope.

Inclusion in Appeilate Record.

Correcting the Record.

(a) Correction by agreement.
(b) Correction by trial court.

DUTIES OF THE APPELLATE
CLERK ON RECEIVING THE
NOTICE OF APPEAL AND RECORD

On Receiving the Notice of Appeal.
On ‘Receiving the Record.

If No Record Filed.

(a) Notice of late record.

(b) If no clerk’s record filed due to appeilant's
Sault.

If no reporter’s record filed due to appeliant's
Sfault.

()

REQUISITES OF BRIEFS

Appeliant's Brief.

(a) [Identity of parties and counsel.

(b) Table of contents.

[ndex of authorities.

(d) Sratement of the case.

(e) Issues presented.

() Statement of facts.

(g) Summary of the argument.

Argument.

(i) Prayer.

(j) Appendix.
(1Y Necessary contents.
(2) Optional contents.

Appellee's Bricf.

(a) Formof bricf.

(b) Crass-points.
(1) Judgment notwithstanding the verdict.
(2) When evidentiary hearing needed.

Reply Brief.



38.4 Length of Briefs. RULE 40. ORDER OF SUBMISSION
AND DECISION

38.5 Appendix for Cases Recorded Electronicaily.

(a) Appendix. 40.1 Civil Cases.
(1) Ingeneral.
(2) Repetition not required. ' 40.2 Criminal Cases.
(3) Form. _
(4) Notice. RULE 41. PANEL AND EN BANC SUBMISSION
(b) Presumptions.
(¢) Supplemental appendix. 41.1 Submission to Panei.
(d) Inability to pay. (a) Constitution of panel.
i} _ (e) [Inaccuracies. : (b) When panel cannot agree on judgment.
(1) Correction by agreement. (c) IWhen court cannot agree on judgment.
(2) Correction by-appellaté-or trial court.
() Costs. , L 41.2 Submission to En Banc Court.
’ (a) Constitution of en banc court.
38.6 Time to File Briefs. : (b) When en banc court cannot agree on
(a) Appellant’s filing date. Jjudgment.
(b) Appelice’s filing date. (¢) [En banc consideration disfavored.
(¢) Filing date for reply brief. )
(d) Modifications of filing time. . RULE 42. DISMISSAL
38.7 Amendment or Suppiementation. 42.1 Voluntary Dismissal in Civil Cases.
38.8 Failure of Appellant to File Brief. 42.2 Voluntary Dismissal in Criminal Cases.
‘(@) Civil cases.
(b) Criminal cases. 42.3 Involuntary Dismissal in Civil Cases.
(1)  Effect.
(2) Notice. 42.4 Involuntary Dismissal in Criminal Cases.
(3) Hearing. (a) Timely return to custody; reinstatement.
(4) Appellate court action. (b) Life sentence.

38.9 Briefing Rules to be Construed Liberally:

(a) Formal defects. : RULE 43. JUDGMENT OF THE
(b) Substantive defects. . COURT OF APPEALS
) 43.1 Time.
RULE 39. ORAL ARGUMENT;
SUBMISSION WITHOUT ARGUMENT ' 43.2 Types of Judgment.
39.1 Right to Oral Argument. 43.3 Rendition  Appropriate  Unless Remand
Necessary.

39.2 Purpose of Argument.
43.4 Judgment for Costs in Civil Cases.
39.3 Time Allowed.
43.5 Judgment Against Sureties.
39.4 Number of Counsel.
43.6 Other Orders.
39.5 Argument by Amicus.

39.6 When Only One Party Files a Brief. RULE 44. REVERSIBLE ERROR
39.7 Request and Waiver. 44.1 Reversible Error in Civil Cases.

(a) Standard for reversible error.
39.8 Cases Advanced Without Oral Argument. (b) Error affecting only part of case.
39.9 Clerk’s Notice. 44.2 Reversible Error in Criminal Cases.

(a) Constitutionai error.
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(b) Other errors.
(c) Presumptions.

44.3 Defects in Procedure.
44.4 Remedlable.Error of the Trial Court.

(a) Generally.
(b)- Courtof appeals direction if error remedmble.

RULE 45. DAMAGES FOR
: FRIVOLOUS APPEALS IN CIVIL CASES

-RULE 46. REMITTITUR IN CIVlL CASES
~46.1 Remittitur After Appeal Perfected. |
46 2 Appeal on Remlmtur
" 46.3 Suggestion oeremittitur b_v-Cou'rt of Appeals.

46.4 Refusal to Remlt Must Not Be Mennoned in
Later Trial. :

46.5 Voluntéry‘Re!nittitur.r
RULE 47. OPINIONS,
PUBLICATION, AND CITATION
47.1 Written Opinions.
47.2 Signing of Opinions.
47.3 Pubiication of Opinions.
(@) The inidal decision.
(b) Notation on opinions.
()  Reconsideration of decision_on whether 1o
publish. '
.(d) High-court order.
47.4 Standards for Publication.
47.5 Concurring and Dissenting Opinions.
47.6 Action of En Banc Court.
47.7 Unpublished Opinions.
RULE 48. COPY OF OPINION AND
JUDGMENT TO INTERESTED PARTIES

AND OTHER COURTS

48.

[

Mailing Opinion and Judgment in All Cases.

48.2 Additional Recipients in Criminal Cases.

viit

483
RULE 49.

49.1
492
49.3
- 494
49.5
49.6
49.7
49.8

49.9

RULE 50.

RULE 51.

51.1

RULE 32.

Filing Opinion and Judgment.

MOTION AND FURTHER
MOTION FOR REHEARING

Motion for Rehearing.
Response.

Decision on Motion.
Accelerated Appeals.

Further Motion for Rehearing.
Amendments.

En Banc Reconsideration.
Extensions of Time.

Not Required for Review.

RECONSIDERATION ON
PETITION FOR
DISCRETIONARY REVIEW

ENFORCEMENT OF JUDGMENTS
AFTER MANDATE

Civil Cases.
(a) Sratement of costs.
(b) Lnforcement of judgment.

Criminal Cases.
(a) Clerk’s duties.
(b) Judgment of affirmance; defendant not in
custody.
(1) Capias to be issued.
(2) Contents of capias.
(3)  Sheriff's dutes.
(¢) Judgment of reversal.
(1) HWhen new trial ordered.
(2) IWhen case dismissed.
(d) Judgment of acquinal.

SECTION THREE:
ORIGINAL PROCEEDINGS IN
THE SUPREME COURT AND THE
COURTS OF APPEALS

ORIGINAL PROCEEDINGS



52.1 Commencement.

52.2 Designation of Parties.

52.3 Form and Contents of Petition.

(a)
(b)
(c)
(d)
(e)
4]
_ (g
(h)
Q)
)]

[dentity of parties and counsel.
Table of contents.

Index of authorities.
Statement of the case.
Statement of jurisdiction.
Issues presented.
Statement of facts.
Argument.

Prayer.

Appendix.

(1) Necessary contents.
(2) Optional contents.

52.4 Response.

52.5 Petitioner’s Reply to Response.

52.6 Length of Petition, Response, and Reply.

52.7 Action on. Petition.

(a)
(b)
(c)
(d)

Relicf denied.
Interim action.
Relief granted.
Opinion.

52.8 Motion for Rehearing.

N
i~
O

(a)

(b)
(c)

52.10

Temporary Relief.

Motion for temporary relief; certificate of
compliance.

Grant of temporary relicf.
Motion to reconsider.
Groundless  Petition or  Misleading
Statement or Record.

SECTION FOUR:
PROCEEDINGS IN THE
SUPREME COURT

RULE 33. PETITION FOR REVIEW

53.1 Mecthod of Review.

53.2 Contents of Petition.

(a)
(b)
(c)
(d)
(e)
(N

Identitv of parties and counsel.
Table of contents.

Index of authorities.

Statement of the case.
Statement of jurisdiction.
Issues presented.

(g) Statement of facts.
(h) Summary of the argument.
(iy Argument.
(G) Prayer.
(k) Appendix.
(1) Necessary contents.
(2) Optional contents.

53.3 Response to Petition for Review.

53.4 Points Not Considered in Court of Appeals.

53.5 Petitioner's Reply to Response.

53.6 Length of Petition, Response, and Reply.

53.7 Time and Place of Filing.
(a) Petition.
(b) Premature filing.
(c) Petitions filed by otlier parties.
(d) Response.
(e) Reply.
(f) Extension of time.
53.8 Amendment.

53.9 Court May Require Revision.

RULE 54. FILING THE RECORD
54.1 Request for Record.
54.2 Duty of Court of Appeals Clerk.
(a) Request for record.
(b) Nondocumentary cxhibirts.

54.3 Expenses.

54.4 Duty of Supreme Court Clerk.

RULE 55. BRIEFS ON THE MERITS

Request by Court.

(¥4
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35.2 Pctitioner's Brief on the Merits.
(a) [Identity of parties and counsel.
(b) Tuable of contents.

(¢) [Index of authorities.

(d) Statement of the case.

(e) Statement of jurisdiction.
() Issues Presented.

(g) Sratement of facts.

(h) Summarv of the argument.
(i) -Argument.

(j) Praver.



55.3 Respondent's Brief.
55.4 Petitioner's Brief in Reply.
55.5 Reliance on Prior Brief.

55.6 Length of Briefs.

55.7 Time and Place of Filing; Extension of Time.

55.8 Amendment.

55.9 Court May Require Revision.

RULE 56. ORDERS ON PETITION FOR REVIEW
56.1 Orders on Petition for Review.
(a) Considerations in granting review.
(b) Petition deniied or dismissed.
(1) -“Denied.”
(2) ‘“Dismissed w.o0j."
(¢) Petition refused.
(d) Improvident grant.
56.2 Moot Cases.
56.3 Settled Cases.
56.4 Notice to Parties.
56.5 Return of Documents to Court of Appeals.
RULE 57. DIRECT APPEALS ‘
TO THE SUPREME COURT
57.1 Application.
57.2 Jurisdiction.
57.3 Statement of Jurisdiction.
57.4 Preliminary Ruling on Jurisdiction.
57.5 Direct Appeal Exclusive While Pending.
RULE 58. CERTIFICATION OF QUESTIONS
OF LAW BY UNITED STATES COURTS
58.1 Certification.
58.2 Contents of the Certification Order.

58.3 Transmission of Certification Order.

38.4 Transmission of Record.

58.5 Fees and Costs.
58.6 Notice.
58.7 Briefs and Oral Argument.
(a) Briefs.
(b) Orai Argument.
58.8 Intervention by the State.
58.9 Opinion on Certified Questions.

58.10 Motion for Rehearing.

5811 Answering Certified Questions.

RULE 59. SUBMISSION AND ARGUMENT

59.1 Submission Without Argument.
59.2 Submission With Argument.
59.3 Purpose of Argument.

59.4 Time for Argument.

59.5 Number of Counsei.

59.6 Argument by Amicus Curiae.

RULE 60. JUDGMENTS IN THE

SUPREME COURT
60.1 Announcement of Judgments.
60.2 Tvpes of Judgment.
60.3 Remand in the Interest of Justice.
60.4 Judgment for Costs.
60.5 Judgment Against Sureties.

60.6 Other Orders.

RULE 61. REVERSIBLE ERROR

61.1 Standard for Reversible Error.
61.2 Error Affecting Only Part of the Case.
61.3 Defects in Procedure.

61.4 Remediable Error of the Trial Court or Court of
Appeals.



RULE 62.

RULE 63.

(a) Generally.
(b) Supreme Court direction if error remediable.

DAMAGES FOR )
FRIVOLOUS APPEALS

OPINIONS; COPY OF OPINION |
AND JUDGMENT TO INTERESTED PARTIES

" AND OTHER coums

R—ULE 64.
64.1
64.2
64.3
64.4

64.5
RULE 65.

65.1

65.2

RULE 66.

66.1
66.2
66.3

66.4

RULE 67.

67.1

MOTION FOR REHEARING -~

Time for Filing. _ . E o

Contents.

Response and Decision.
Second Motion.

Extensions of Time. -

ENFORCEMENT OF JUDGMENT—

AFTER MANDATE

Statement of Costs.

Enforcement of Judgment.
SECTION FIVE:

PROCEEDINGS IN THE
COURT OF CRIMINAL APPEALS

DISCRETIONARY
REVIEW IN GENERAL
With or Without Petition.
Not a Matter of Right.
Reasons for Granting Revicw.
Documents to Aid Decision.

(a) Acquiring Documents.
(b) Return of Documents.

DISCRETIONARY REVIEW
WITHOUT PETITION

Four Judges' Vote.

X1

67.2 Order Staying Mandate.

67.3 Time to Issue Mandate Extended.

RULE 68. DISCRETIONARY REVIEW

WITH PETITION

68.1 Generally.

68.2 Time to File Petition.
(a) First petition.
(b) Subsequent petition.

68.3 Where to File Petition.

68.4 Contents of Petition.

(a) Table of contents.

- (b) Index of authorities.
(¢) Statement regarding oral argument.
(d) Statement of the case.
(e) Statement of procedural history.
(f) Grounds for review.
(g) Reasons for review.
(h) Prayer for relicf.
(i) Appendix.

68.5 Length of Petition and Reply.
68.6 Nonconforming Petition.
68.7 Court of Appeals Clerk's Duties.
(a) Onfiling of the petition.
(b) Sending petition to Court of Criminal

Appeals.

68.8 Court of Criminal Appeals Clerk’s Duties on
Receipt of Petition.

68.9 Reply.
68.10 Amendment.

68.11 Service on State Prosecuting Attorney.

RULE 69. ACTION OF COURT ON PETITION FOR

DISCRETIONARY REVIEW
AND AFTER GRANTING REVIEW

69.1 Granting or Refusal.
69.2 Setting Case for Submission.
69.3 Improvident Grant of Review.

69.4 Clerk's Duties.
(a)  On retusal or dismissal.
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(b) On granting review.

RULE 70. BRIEF ON THE MERITS
70.1 Initial Brief.
70.2 Reply Brief.
70.3 Brief Contents and Form.

70.4 Other Briefs.

RULE 71. DIRECT APPEALS
71.1 Direct Appeal.
71.2 Record.

71.3 Briefs.

RULE 72. EXTRAORDINARY MATTERS
72.1 Leave to File.

72.2 Disposition.

RULE 73. POSTCONVICTION APPLICATIONS FOR
WRITS OF HABEAS CORPUS

73.1 Summary Sheet.

<1
ey
(5]

Action on Application.
RULE 74 REVIEW OF CERTIFIED
STATE CRIMINAL-LAW QUESTIONS

74.1 Certification.
74.2 Contents of the Certification Order.
74.3 Transmission of Certification Order.
74.4 Transmission of Record.
74.5 Notice.
74.6 Briefs and Oral Argum'ent.

(a) Briefs.

(b) Oral Argument.

74.7 Intervention by the State.

74.8 Opinion on Certified Question.

74.9 Motion for Rehearing.

74.10 Answering Certified Questions.

RULE 75. NOTIFICATION; ORAL ARGUMENT
75.1 Notification of Argument or Submission.
75.2 Request for Argument.

75.3 Oral Argument.
RULE 76. SUIS;MISSIONS EN BANC

RULE 77. OPINIONS
77.1 Generally.
77.2 Signing; Publication.
77.3 Unpublished Opinions.

77.4 Copies.

RULE 78. JUDGMENTS IN THE COURT OF CRIMINAL

APPEALS
78.1 Types of Judgment.
78.2 Remand in the Interests of Justice.

78.3 Other Orders.

RULE 79. REHEARINGS
79.1 Motion for Rehearing.
79.2 Contents.
79.3 Amendments.
79.4 Decision.
79.5 Further Motion for Rehearing.
79.6 Extension of Time.

79.7 Service.
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TEXAS RULES OF APPELLATE PROCEDURE
to be effective September . 1997

SECTION ONE:
GENERAL PROVISIONS

RULE 1. SCOPE OF RULES;
LOCAL RULES OF COURTS OF APPEALS

1.1 ' Scope. These rules govern procedure in appellale courts
and before appellate judges.

1.2 Local Rules.

(a) . Promuigation. A court of appeals may promulgate
rules governing its practice that are not inconsistent
with these rules. Local rules governing civil cases
must first be approved by the Supreme Court. Local
rules govemning criminal cases must first be
approved by the Court of Criminal Appeals.

. (b) Copies. The clerk must provide a copy of the court's
local rules to anvone who requests it. .

(¢) Partv's noncompliance. A court must not dismiss an
appeal for noncompliance with a-local rule without
giving the noncomplying party notice and a
reasonable opportunity to cure the noncompliance.

Notes and Comments

Comment to 1997 change: Subdivision (.1 is simplified without
substantive change.-Subdivision 1.2 is amended to make clear
that any person is entitled to a copy of locai rules. Paragraph
I.2(c). restricting dismissai ot a case tor noncompliance with a
lucal rule, is added.

RULE 2. SUSPENSION OF RULES

Un a party's motion or on its own initiative an appeilate court
may — o expedite a decision or for other cood cause — suspend
a ruie's operation in a particular case and order a different
procedure; but a court must not construe this rule to suspend any
provision in the Code of Criminal Procedure or to alter the time
for perrecting an appeai in a civil case.

Notes and Comments

Comment to 1997 change: Former subdivision (a) regarding
appellate court jurisdiction is deleted. The power to suspend
rules is extended to civil cases. Other nonsubstantive changes
are made.

RULE 3. DEFINITIONS;
UNIFORM TERMINOLOGY
3.1 Definitions.

(a) Appellant means a party taking an appeal to an
appellate court.

(b) Appellate court means the courts of appeals, the
Court of Criminal Appeals. and the Supreme Court.

(¢) .ppellee means a party adverse to an appetlant.

(d) Petitioner means a party petitioning the Supreme
Court or the Court of Criminal Appeals for review.

(¢) Relator means a person seeking relief in an original
proceeding in an appeilate court.

() Reporter or court reporrer means the court reporter
or court recorder.

(g) Respondent means:

(1) a pany adverse to a petitioner in the Supreme
Court or the Court of Criminal Appeals: or

(2) a party against whom relief is sought in an
original proceeding in an appellate court.

(997
(9]

Uniform Terminology in Criminal Cases. In documents
filed in criminal appeals. the parties are the Stare and the
appellamt. But if the State has appealed under Article
+4.01 of the Code or Criminai Procedure, the defendant is
the appeilee. Otherwise. papers should use real names for
parties. and such labels as appelflee, petitioner,
respondent, and movame should be avoided unless
necessary lor clarity. In habeas corpus proceedings. the
person for whose relief the writ is requested is the
applicant: Code ot Criminai Procedure article 11.13.
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Notes and Comments
Comment to 1997 change: The definitions of court below and
applicant, and the reference to “suing out a writ of error to'the
court of appeals,” are deleted as those terms are no longer used
in these rules for civil cases. Other changes are made.

RULE 4. TIME AND—NOTICE'PR-()ViSf‘ONS' T

4.1, Computing Time. i
(a) In general. The day of an act, event or default after
which a designated period begins to run is not
; mt_:_lud_ed when computing a period prescribed or
allowed by these rules, by court order, or by statute.
The last day of the period is inciuded, but if that day
is a.Saturday, Sunday, or legai holiday, the period
extends to the end of the next day that is not a
Saturday, Sunday, or legal holiday.

(b) . Clerk's office ciosed or inai;c’essible. If the act to be

done is filing a document, and if the clerk's office
where the document is to be filed is closed or
inaccessible during regular hours on the last day for
filing the document, the period for filing the
document extends to the end of the next day when
the clerk's office is open and accessible. The closing

or inaccessibility of the clerk's office may be proved -

by a certificate of the cierk or counsel, by a party's
affidavit, or by other satisfactory proof, and may be
controverted in the same manner.

4.2 No Notice of Trial Court’s Judgment in Civil Case.
(a) Additional time to file documents.

(1) . In general. If a party affected by a judgment
or other appealable order has not — within 20
days after the judgment or order was signed —
either received the notice required by Texas
Rule of Civil Procedure 306a.3 or acquired
actual knowledge of the signing, then a period

that, under these rules, runs from the signing -

will begin for that party on the earlier of the
date when the parTy receives notice or acquires
actual knowledge of the signing. But in no
event may the periods begin more than 90 days
after the judgment or order was signed.

(2) Exception for restricted appeal. Subparagraph
(1) does not extend the time for perfecting a
restricted appeal.

o

43

4.4

4.5

(b) Procedure to gain additional time. The procedure to
gain additional time 1s governed by Texas Rule of
Civil Procedure 306a.5.

‘_(c') The court’s order: After hearing the motion, the

trial court must sign a written order that finds the
date when the party or the party’s attorney first
either received notice or acquired actual knowiedge
that the judgment or order was signed.

Periods Affected by Modified Judgment in Civil Case.

(a) During plenary-power period. If a judgment is
modified in any respect while the trial court retains

- plenary power, a period that, under these rulies, runs
from the date when the judgment is signed will run
from the date when the modified judgment is signed.

(b) After plenarv power expires. If the trial count
corrects or reforms the judgment under Texas Rule
of Civil Procedure 316 after expiration of the trial
court’s plenary power, all periods provided in these
rulés that run from the date the judgment is signed
run from the date the corrected judgment is signed
for complaints that would not apply to the original
judgment.

Periods Affected When Process Served by Pubilication.
If process was served by publication and if a motion for
new trial was filed under Texas Rule of Civil Procedure

329 more than 30 days after the judgment was signed, a

period that, under these rules, runs from the date when the
judgment is signed will be computed as if the judgment

were signed on the date when the motion for new trial was
filed. :

No Notice ofJudgment of Appeilate Court; Effect on
Time to File Certain Documents.

(a) Additional time to file documents. A party may
move for additional time to file a motion for
~rehearing in the court of appeals. a .petition for
review. or a petition tor discretionary review, if the
party did not — until after the time expired for filing
the document — either receive notice of the
judgment from the clerk or acquire actual
knowledge of the rendition of the judgment.

(b) Procedure to gain additional time. The motion must
state the earliest date when the party or the party's
attorney received notice or acquired actual
knowledge that the judgment had been rendered.
The motion must be filed within 135 days of that date
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but in no event more than 90 days after the date of
the judgment.

(c) Where 1o file.

(1) A motion for additional time to file a motion
for rehearing in the court of appeals must be
filed in and ruled on by the court of appeals in
which the case is pending.

(2) A motion for additional time.to file a petition
for review must be filed in and ruled on by the
Supreme Court. . i

(3) A motion for additional time to file a petition
; for discretionary review must be filed in and
ruled on by the Court of Criminal Appeals.

(d) Order of the court. If the court finds that the:motion
for additional time was timely filed and the party did
not — within the time for filing the motion for
rehearing, petition for review, or petition for

.discretionary review, as the case may be — receive
the notice or have actual knowledge of the signing
of the judgment, the court must grant the motion. [f
the court grants the motion, the time for filing the
document will begin to run on the date when the
court grants the motion.

. Notes and Comments

Comment to 1997 change: This is former Rule 5. Paragraph
+.1(b) is added. Former paragraph (b)(1) is omitted because it
is covered py other provisions of the rules. Former paragraphs
tb)(2) and (b)(3) are omitted because they are dupiicative of
provisions in the Rules of Civil Procedure, which prescribes the
applicable procedure. The phrase “modified. corrected or
reformed in any respect” in paragraph 4.3(a) is changed to
“modified in any respect,” but no change in substance is
intended. Former subdivision (e) regarding notice of judgment
by the court of appeals is moved to Rule 12.6. Subdivision 4.3
is revised and now makes clear that the court must grant the
motion for additional time if the court finds that the partv did not
receive the notice or acquire actual knowledge in time. Other
changes are made throughout the rule.

RULE 5. FEES IN CIVIL CASES

A\ party who is not excused by statute or these rules from paying
costs must pay — at the time an ttem is presented for tiling —
whatever tees are required by statute or Supreme Court order.
The appeliate court may enforce this rule by any order that is
just.

(O]

Notes and Comments

Comment to 1997 change: This is former Rule 13. The rule is
simplified. The fees an appellate court may charge in a civil
case are now specified by Supreme Court order.

RULE 6. REPRESENTATION BY COUNSEL
6.1 Lead Counsel.

(@) For appeilant. Unless another attormey is
designated, lead counsel for an appellant is the
attomey whose signature first appears on the notice
of appeal.

(b) For a party other than appeilant. Unless another
attorney is designated, lead counsel for a party other
than an appeliant is the attorney whose signature
first appears on the first document filed in the
appellate court on that party’s behalf.

(¢) How to designate. The original or a new lead
counsel may be designated by filing a notice stating
that attorney's name, mailing address, telephone
number, fax number, if any, and State Bar of Texas
identification number. [f a new lead counsel is
being designated. both the new attorney and either
the party or the former lead counsel must sign the
notice.

6.2  Appearancc of Other Attorneys. An attorney other than
lead counsel may file a notice stating that the attorney
represents a spectfied party to the proceeding and giving
that atormey’s name. mailing address, telephone number,
fax number. if any, and State Bar of Texas identification
number. The clerk will note on the docket the attorney’s
appearance. When a brief or motion is filed, the clerk will
note on the docket the name of each artomey, if not
already noted. who appears on the document.

6.3 To Whom Communications Sent. Any notice, copies of
documents filed in an appellate court, or other
communications must be sent to:

(a) cach party’s [ead counsel on appeatl;

(b) apanv’'s lead counsel in the trial court if:

(1) that party was represented by counsel in the
trial court:

(2) lead counsel on appeal has not vet been
designated tor that party; and
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6.4

(©)

(3) lead counsel in the trial court has not filed a
nonrepresentation notice or been allowed to
withdraw:

a party if the party is not represented by counsel.

Nonrepresentation Notice.

(a)

In general. If, in-accordance with paragraph 6.3(b),
the. lead counsel in the trial court is being sent
notices, copies of~ décumg:ms,' or other
communications, that ~ attorney may file a
nonrepresentation notice in the appellate court. The

. notice must:

(1) state that the attorney is not representing the
party on appeal; ’

(2) state that the court and other counsel should
communicate directly with the party in the
future; -

" (3) give the party's name and last known address

and telephone number; and

(c)

G

If motion granted. If the court grants the motion, the
withdrawing attorney must immediately notify the
party, in writing, of any deadlines or settings that the
attorney knows about at the time of withdrawai but
that were not previously disclosed to the party. The
withdrawing attomey must file a copy of that notice
with the court clerk.

Exception for substitution of counsel. If an
artorney substitutes for a withdrawing attorney, the
motion to withdraw must state only the substitute
attorney’s name, mailing address, telephone number,
fax number, if any, and State Bar of Texas
identification number. The withdrawing attorney
must compiy with (b) but not (c).

Agreements of Parties or Counsel. To be enforceable,
an agreement of parties or their counsel concerning an
appeilate court proceeding must be in writing and signed
by the parties or their counsel. Such an agreement is
subject to any appellate court order necessary to ensure

that the case is properly presented.

Notes and Comments

(4) be signed by the party.

(b) AAppointed counsel. In a criminal case, an attorney
appointed by the trial court to represent an indigent

party cannot file a nonrepresentation notice.

Comment to 1997 change: Former Rules 7 and 57 are merged
and substantially revised. Former Rule 8 regarding agreements
of counsel is included here as subdivision 6.6 and the
requirement that an agreement be filed and included in the
record is deleted.

Withdrawal. An appellate court may, on appropriate
terms and conditioris. permit an attorney to withdraw from
representing a party in the appeilate court..

Contents of motion. A motion for leave to withdraw

(a) ,
must contain the following:
(1)" a list of current deadlines and settings in the
case;
(2) the panty's name and last known address and
telephone number:
(3) a statement that a copy of the motion was
delivered to the party; and
(4) a statement that the partv was notified in
writing of the right to object to the motion.
(b) Delivery to parry. The motion must be delivered to

the party in person or mailed — both by certified and
by first-class mail — to the party at the partv's fast
Known address.

RULE 7. SUBSTITUTING PARTIES

Parties Who Are Not Public Officers.

()

Death of a Party.

(1Y Civil cases. If a party to a civil case dies after
the trial court renders judgment but before the
case has been tinatly disposed of on appeal. the
appeal may be perfected. and the appellate
court will proceed to adjudicate the appeal as
if all parties were alive. The appellate court's
judgment will have the same force and effect
as if rendered when all parties were living. The
decedent party's name may be used on all
papers.

(2) Criminal cases. If the appellant in a criminal
case dies atter an appeal is perfected but before
the appellate court issues the mandate, the
appeal will be permanently abated.
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(b) Substitution for Other Reasons. If substitution of a
party in the appeilate court is necessary for a reason
other than death. the appellate court may order
substitution on any party's motion at any time.

7.2 Public Officers.

(a) Automatic Substitution of Officer. When a public
officer is a party in an official capacity to an appeal
or original proceeding, and if that person ceases to
hold office before the appeal or original proceeding
is finally disposed of, the public officer’s successor
is automatically substituted as a party. Proceedings
following substitution are to be in the name of the
substituted party, but any misnomer that does not
affect the substantial rights of the parties may be
disregarded. An order of substitution may be
entered at any time, but failure to enter an order does
not affect the substitution.

(b) Abatement. If the case is an original proceeding
under Rule 52. the court must abate the proceeding
to allow the successor to reconsider the original
party's decision. [n all other cases, the suit wiil not
abate, and the successor will be bound by the
appeilate court's judgment or order as if the
successor were the original party.

Notes and Comments
Comment to 1997 change: This is former Rule 9. Former
subdivision (a) regarding death of a party in a civil case is now
subparagraph 7.1(a)(1). Former subdivision (b) regarding death
ot a panty in a criminal case is now subparagraph 7.1(a)(2).
IFormer subdivision (c) regarding separation of office by public
otficers is now subdivision 7.2. Former paragraph (c)(3)
regarding a successor's liability for costs is omitted as
unnecessary. Former subdivision (d) regarding substitution for
other causes is now paragrapn 7.1(b). Subdivision 7.2 is revised
to make it applicable to all cases in which a public officer is a
party, and to make substitution automatic.

RULE 8. BANKRUPTCY IN CIVIL CASES

8.1 Notice of Bankruptey. Any party may tile a notice that
a panty is in bankrurtcy. The notice must contain:

(a) the bankrupt partv's name:

(b) the court in which the bankruptcy proceeding is
pending;

{¢) the bankruptcy sroceeding’s stvle and case number:

(d) the date when the bankruptcy petition was filed; and

(¢) an authenticated copy of the page or pages of the
bankruptcy petition that show when the petition was
filed.

8.2  Effect of Bankruptcy. A bankruptcy suspends the appeal
and all periods in these rules from the date when the
bankruptcy petition is filed, in accordance with federal
law. A period that began to run and had not expired at the
time the proceeding was suspended begins anew when the
proceeding is reinstated or severed under 8.3. A
document filed by a party while the proceeding is
suspended will be deemed filed on the same day, but after,
the court reinstates or severs the appeal and will not be
considered ineffective because it was filed while the
proceeding was suspended.

8.3 Motion to Reinstate or Sever Appeal Suspended by
Bankruptcy.

(@) Motion 1o reinstate. If a case has been suspended
by a bankruptcy filing, a party may move that the
appellate court reinstate the appeal if permitted by
federal law or the bankruptcy court. If the
bankruptcy court has lifted or terminated the stay a
certified copy of the order must be artached to the
motion.

(b) AMation 10 sever. A party may move to sever the
appeal with respect to the bankrupt party and to
reinstate the appeal with respect to the other parties.
The motion must show that the case is severable and
must comply with appiicable federal law regarding
severance of a bankrupt party. The court may
proceed under this paragrapn on its own initiative.

Notes and Comments

Comment to 1997 change: This is a new rule.

RULE 9. PAPERS GENERALLY
9.1 Signing.

(a) Represented parties. |t a party is represented by
counscl. a document filed on that party's behaif must
be signed by at least one of the party's artorneyvs. For
each attomey whose name appears on a document as
representing that party. the document must contain
that attorney’'s State Bar of Texas identitication
number. mailing address. telephone number, and fax
number. it any.
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(b) Unrepresented parties. A party not represented by
counsel must sign any document that the party files
and give the- party’s mailing address, telephone
number, and fax number, if any.

Filing.

(a) With whom. A document is filed in an appeilate
court by delivering it to:

(1) the clerk of the court i which.the document is
to be filed; or ;

(2) ajustice or judge of that court who is willing to
accept delivery. A justice or judge who accepts
delivery must note on the document the date

- and time of"delivery, which will be considered
the time of filing, and must promptly send it to
the clerk. ‘

(b) Filing by mail.

(1) Timélyﬁlljng. A document received within ten
days after the filing deadline is considered
timely filed if :

(A) it was sent to the proper clerk by United
States Postal Service first-class, express,
registered, or certified mail:

(B) it was placed in an envelope or wrapper
properly addressed and stamped; and

(C) it was depositéd in the mail on or before
the last day for filing.

. (2) Proof of mailing. Though it may consider other
proof, the appellate court will accept the
- following as conclusive proof of the date of
mailing:

(A) alegible postmark affixed by the United ‘

States Postal Service:

(B) areceipt for registered or certified mail if
the receipt is endorsed by the United
States Postal Service: or

(C) a certificate of mailing by the United
States Postal Service.

(c) Electronic filing. A court of appeals may by local
rule permit documents to be filed. signed. or verified
by electronic means that are consistent with

9.3

9.4

technological standards, if any, that the Supreme
Court establishes.

Number of Copies.
(a) Courts of appeals.
(1) A party must file:

(A) the original and two copies of all
documents in an original proceeding;

(B) the original and two copies of all motions
in an appellate proceeding; and

(C) the original and five copies of all other
documents.

(2) A court of appeals may by local rule require
the filing of more or fewer copies of any
document other than a petition for
discretionary review.

(b) Supreme Court and Court of Criminal Appeals. A
party must file the original and 11 copies of any
document addressed to either the Supreme Court or
the Court of Criminal Appeals, except that only the
originai of the following must be filed in the Court
of Criminal Appeals:

(1) amotion for extension of time or a response 1o
the motion; or

(2) apleading under Code of Criminal Procedure
article 11.07.

(c) Exception for record. Only the originai record need
be filed in any proceeding.

Form. Except for the record, a document filed with an
appellate court must — unless the court accepts another
form in the interest of justice — be in the following form:

(a) Printing. A document may be produced by standard
typographic printing or by any duplicating process
that produces a distinct black image. Printing may be
on both sides of the paper.

(b) Paper tvpe and size. The paper on which the
document is produced must be white or nearly white.
and opaque. Paper must be 8%2 by 11 inches.

(c) Margins. Papers must have at least one-inch margins
on both sides and at the top and bottom.
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(d) Spacing. Text must be double-spaced, but foomotes,
block quotations, short lists, and issues or pomts of
error may be single-spaced.

(e) Typeface. A document must be printed in standard
10-character-per-inch  (cpi) nonproportionally
spaced Courier typeface or in 13-point or larger

* proportionally spaced typeface. But if the document

is printed in a proportionally. spaced typeface,
footnotes may be prmted in typeface no sma]ler than

10-point. i E .

() Binding and covering: A document must be bound
so as to ensure that it will not lose its cover or fall
‘apart in regular use. A document should be stapled
“once in the top left-hand comer or be bound so-that
it wiil lie flat when open. A petition or brief should
have durable front and back covers which must not
be plastic or be red, black, or dark blue.

(g) Contents of cover. A document's front cover, if any,

must contain the case style, the case number, the title ‘

-of the document being filed, the name of the party
filing the document, and the na.rrie, mailing address,
telephone number, fax number, if any, and State Bar
of Texas identification number of the lead counsel
for the filing party. If a party requests oral argument
in the court of appeals, the request must appear on
the front cover of that party’s first brief.

(h) Appendix. An appendix may be bound either with
the document to which it is related or separately. [f
separately bound. the appendix must comply aith
paragraph (f). An appendix should be tabbed-and
indexed.

(1)  Nonconforming documents. Unless every copy of
a document conforms to these rules, the court may
strike the document and return all nonconforming
copies to the filing party. The court must identify the
error to be corrected and state a deadline for the
party to resubmit the document in a conforming
format. If another nonconforming document is filed,
the court may strike the document and prohibit the
party from filing further documents of the same
kind. The use ot footnotes. smaller or condensed
typeface, or compacted or compressed printing
features to avoid the limits of these rules are grounds
for the court to strike a document.

9.5 Service.

(a) Service of all documents required. At or before the
time of a document's filing. the filing party must

serve a copy on ail parties to the appeal or review.
But a party need not serve a copy of the record.

(b) Manner of service. Service on a party represented
by counsel must be made on that party's lead
counsel. Service may be personal, by mail, by
commercial delivery service, or by fax. Personal
service includes delivery to any responsible person
at the office of the lead counsel for the party served.

_ " (c) When complete.
(1) Service by mail is complete on mailing.

(2) Service by commercial delivery service is
complete when the document is placed in the
controf of the delivery service.

(3) Service by fax is complete on receipt.

(d) Proof of service. A document presented for filing
must contain a proof of service in the form of either
an acknowledgment of service by the person served
or a certificate of service. Proof of service may
appear on or be affixed to the filed document. The
clerk may permit a document to be filed without
proof of service but will require the proof to be filed
promptly.

(e) Certificate requirements. A certificate of service
must be signed by the person who made the service
and must state:

(1) the date and manner ot service;

(2) the name and address of each person served:
and

(3) if the person served is a party's attorney, the
name of the party represented by that artorney.

9.6 Communications with the Court. Parties and counsel
may communicate with the appellate court about a case
only through the clerk.

Notes and Comments

Comment to 1997 change: This is former Rule 4. Subdivision
9.4, prescribing the form of documents filed in the appeilate
courts. 1s changed and the form to be used is stated in
significantiy more detail. Former subdivisions (f) and (g),
regarding service of documents. are merged into subdivision 9.3,
Former Rule 6 is included as subdivision 9.6. but no substantive
change is made. Other changes are made throughout the ruie.
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10.1

10.2

10.3

RULE 10. MOTIONS IN
THE APPELLATE COURTS

Contents of Motions; Response.

(a) Motion. Unless these rules prescribe another form,
a party must apply by motion for an order or other
retief. The motion must:

(1) contain or be accompanied by any matter
specifically required by a rule governing such
a motion; ’

(2) state with particularity the grounds on which it
is based; .

(3) set forth the order or relief sought;

(4) be served and filed with any brief, affidavit, or
other paper filed in support of the motion; and

(3) incivil cases, contain or be accompanied by a
certificate stating that the filing party
conferred, or made a reasonable attempt to
confer, with all other parties about the merits
of the motion and whether those parties oppose
the motion.

(b) Response. A party may file a response to a motion at
any time before the court rules on the motion or by
any deadline set by the court. The court may
determine a motion before a response is filed.

Lvidence on Motions. A motion need not be verified
unless it depends on the following types of facts. in which
case the motion must be supported by atfidavit or other
satisfactory evidence. The types of facts requiring proof
are those that are:

(a) notin the record;

(b) not within the court's knowledge in its official
capacity; or

(c) not within the personal knowledge of the attorney
signing the motion.

Determining Motions.
(a) Time for determination. A court should not hear or

determine a motion until 10 days atter the motion
was filed. unless:

(1) the motion is to0 extend time to file a brief, a
petition for review, or a petition for
discretionary review;

(2) the motion states that the parties have
conferred and that no party opposes the
motion; or

(3) the motion is an emergency.
(b) Reconsideration. 1f a motion is determined

prematurely, any party adversely affected may
request the court to reconsider its order.

" 10.4 Power of Panel or Single Justice or Judge to Entertain

10.5

Motions.

(a) Single justice. In addition to the authority expressly
conferred by these ruies or by law, a single justice or
judge of an appellate court may grant or deny a
request for retief that these rules allow to be sought
by motion. But in a civii case, a single justice should
not do the following:

(1) act on a petition for an extraordinary writ; or

(2) dismiss or otherwise determine an appeal or a
motion for rehearing.

(b) Panel. An appellate court may provide, by order or
rule, that a panel or the full court must act on any
motion or class of motions.

Particular Motions.

(a) Motions relating to informalities in the record. A
motion reiating to informalities in the manner of
bringing a case into court must be filed within 30
days after the record is filed in the court of appeals.
The objection. if waivable, wiil otherwise be deemed

waived.
(b) Motions to extend time.
(1) Contents of motion in general. All motions to
extend time except a motion to extend time tor

filing a notice of appeal must state:

(A) the deadline for filing the item in
question:

(B) the length of the extension sought;
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(C) the facts relied on to reasonably explain
the need for an extension: and

(D) the number of previous extensions
granted regarding the item in question.

(2) Contents of motion to extend time 1o file notice
of appeal. A motion to extend the time for
filing a notice of appeal must:

' (A) comply with (1)(A) and (C);
(B) identify the trial court;

(C) state the date of the trial court’s judgment
or appealable order; and

(D). state the case number and style of the
case in the trial court. :

(3) Contents of motion to extend time 1o file
petition for review or petition for discretionary
review. A motion to extend time 10 file a
petition for review or petition for discretionary
review must also specify:

(A) the court of appeals;

(B) the date of the court of appeals’
judgment; and .

(€) the case number andstyle ot the case in
the-court of-appeals.

(c) Motions 10 posipone argument. Unless ail parties
agree, or uniess sutficient cause is apparent to the
court, a motion to postpone argument of a case must
be supported by sufficient cause.

Notes and Comments

Comment to 1997 change: This is former Rule 19. Under
subdivision 10.1. a response may be filed at any time betore the
court rules on the motion. The provision of former subdivision
{b) regarding docketing motions is incorporated in Rufe 12.2.
The provision of former subdivision (b) for noting attorneys’
names on the docket is incorporated in Rule 6.2. Former
subdivision (c), requiring the clerk to send notices of the filing
of motions is deleted as unnecessary because the parties must
serve all imotions under Rule 9.5. Subdivision 10.2 is amended
to eliminate the requirement of an oath where the facts are
within the personal knowiedge of the attorney. Subdivision 10.5
is new and incorporates the provisions of other rules concerning
motions, as totows: 10.3(a) trom rormer Rule 71: 10.3(b) from

9

former Rules 73. 130(d), and 160; and 10.5(c) from former Rule
70. Other changes are made.

RULE 11. AMICUS CURIAE BRIEFS

An appellate clerk may receive, but not file, an amicus curiae
brief. An amicus curiae brief must:

(a) comply with the briefing rules for parties;

(b) identify the person or entity on whose behaif the
brief is tendered;

(c) disclose the source of any fee paid or to be paid for
preparing the brief; and

(d) certify that copies have been served on all parties.
Notes and Comments

Comment to 1997 change: This is former Rule 20. The rule is
rewritten and now requires disclosure of the identity of the
person or entity on whose behalf the brief is filed, and the source
of any fee paid.

RULE 12. DUTIES OF APPELLATE CLERK

12.1 Docketing the Case. On receiving a copy of the notice of
appeal, the petition for review, the petition for
discretionary review, the petition in an original
proceeding, or a certified question, the appeilate cierk
must:

(a) endorse on the document the date and time of
receipt;

(b) collectany filing tee:

(¢} docket the case;

(d) notity all parties of the receipt of the document; and

(¢) if the document filed is a petition for review filed in
the Supreme Court. notifyv the court of appeals’ clerk
of the filing ot the petition.

12.2 Docket Numbers. The clerk must put the case's docket
aumber on each item received in connection with the case

and must put the docket number on the envelope in which
the record is stored.
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(c) Wuftiple‘noliccs of appéal-

(a) Numbering system. Each case filed in a court of
appeals must be assigned a docket number
consisting of-the followirg four parts, sepatrated by
hyphens
(1) the number of the court of appeais district;

- (2) the last two digits of the year in which the case

is filed;

(3) the number assigned to>the_case"ar;d

(4) the designation’ “CV" for a civil case or “CR"
fora cnmmal case.

. Numbering o_rdé'r.-Each; case must be docketed-in
the order of its filing. - T

All notices of appeal
filed in the same case must be given Lhe same docket
number :

(d) d
that has been pérfected but not yet filed must be
docketed and assigned a docket number that will
also be assigned to the appeal when it is filed.

Custody of Papers. The clerk must safeguard the record
and every other item filed in a case.

an order for the repiacement of the record or item that is
just under the circumstances.

Withdrawing Papers. The clerk may-permit the record
or other filed item to be taken from the clerk’s office at
any time, on the following conditions:

(a) the clerk must have a receipt for the record or item;
(b) the clerk should make reasonable conditions to
ensure that the withdrawn record or item is

preserved and returned.

(c) the clerk may demand the return of the record or
_item at any time:

after the case 1s submitted to the court and before the
court’s decision. the record cannot be withdrawn:

(d)

(e) after the court’s decision, the losing party must be
given priority in withdrawing the record:

- Appeals not yet filed. A motion relating to an-appeal '

If the record or any
part.of it or any other item is missing, the court will make

- 12.5

() the clerk may not allow original documents filed
under Rule 34.5(f) or original exhibits filed under
Rule 34.6(g) to be taken from the clerk’s office;

(g) ifthe court allows an originai document or exhibit to

’ be taken by a party and it is not returned, the court
may accept the opposing party’s statement
concerning the document’s or exhibit’s nature and
contents;

withdrawn material must not be removed from the
cotirt’s jurisdiction; and

- ()

(i) the court may, on the motion of any party or its own
initiative, modify any of these conditions.

Clerk's Duty to Account. The clerk of an appeilate court
“who receives money due another court must promptly pay
the money to the court to whom it is due. This rule is
enforceable by the Supreme Court.

12.6 Notices of Court’s Judgments and Orders. In any
proceeding, the clerk of an appellate court must promptly.
send a notice of any judgment or order of the court to all
parties to the proceeding.

Notes and Comments

Comment to 1997 change: This is former Rule 18. Former
subdivision (b), regarding the preparation of the record, is
moved to the order concerning the preparation of the appellate
record. Former Rule 14, which is revised and simplified, is
relocated here as subdivision 12.5. Subdivision 12.6, requiring
the cierk to send a notice of any order or judgment of an
appeilate court. is added. Other changes are made.

' RULE 13. COURT REPORTERS
AND COURT RECORDERS

Duties of Court Reporters and Recorders. The official
court reporter or court recorder must:

13.1

(a) attend court sessions and make a full record of the
proceedings uniess excused by agreement of the
parties;

(b) take and mark all exhibits offered in evidence during
a proceeding;

(c) rile all exhibits with the trial court clerk after a
proceeding ends:
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(d) perform the duties prescribed by Rules 34.6 and 35;
and

(e) perform other acts relating to the reporter's or
recorder's official duties, as the judge directs.

13.2 Additional Duties of Court Recorder. The official court
recorder must also:

- (a) ensure that the recérding system functions properly

throughout the proceeding and_that a complete,

clear, and transcribable recording is made;

(b) make a detailed, legible log of all proceedings being
recorded, showing:

(1) the number-and style of'the case before the
court; a

(2) the name of each person speaking;

(3) the event being recorded such as the voir dire,
the opening statement, direct and cross-
examinations, and bench conferences;

(4) each exhibit offered, admitted, or excluded;
(5) the time of day of each event; and

(6) the index number on the recording device
showing where each event is recorded,;

(c) after a proceeding ends, file with the clerk the
original log; ’

(d) have the original recording stored to ensure that it is
preserved and is accessible; and

() ensure that no one gains access to the original
recording without the court's written order.

13.3 Priorities of Reporters. The trial court must help ensure
that the court reporter's work is timely accomplished by
setting work priorities. The reporter's duties relating to
proceedings before the court take preference over other
work.
13.4 Report of Reporters. To aid the judge in serting priorities
under 13.3, each court reporter must give the judge a
monthly written report showing the amount and nature of
the business pending in the reporter's otfice. A copy of
this report must be filed with the appellate clerk of each
district in which the court sits.

13.5 Appointing Deputy Reporter. When the official court
reporter is unable to perform the duties in 13.1 or 13.2
because of illness, press of official work, or unavoidable
absence or disability, the trial court may designate ‘a
deputy reporter. If the court appoints a deputy reporter,
that person must file with the trial court clerk a document
stating:

(a) the date the deputy worked;
(b) the court in which the deputy worked; and

(¢) the number and style of the case on which the
deputy worked.

13.6 Filing of Notes When Defendant Convicted. When a
defendant is convicted and sentenced to a term exceeding
two years and does not appeal, the court reporter must —
within 20 days after the time to perfect the appeal has
expired — file the untranscribed notes or the original
recording of the proceeding with the trial court clerk. The
trial court clerk need not retain the notes beyond |5 years
of their filing date.

Notes and Comments

Comment to 1997 change: Former Rules 11 and 12 are merged.
Former Rule 11(a), (c) and (d) now appear as subdivisions 13.1,
13.5 and 13.6. Former Rule 1 {(b) is omitted as unnecessary. The
provisions of former Rule 12(a) are moved to Rule 35.3. Former
Rule 12(b) and (c) now appear as subdivisions 13.3 and 13.4.
The rule 1s made to apply to court recorders as well as court
reporters. Paragraph 13.1(a) merges paragraphs (a)(1) and (2) of
former Rule 1 1. and now requires the reporter to make a record
of voir dire and closing argument unless excused by the judge.
Paragraph 13.1(b) is new, but codifies current practice.
Subdivision 13.2 is new and specifies rules for electronic
recording of proceedings. A provision requiring a deputy court
reporter to file with the trial court clerk a document identifying
the proceedings in which the reporter worked is inciuded in
paragraph 13.5. Other changes are made.

RULE 14. RECORDING AND
BROADCASTING COURT PROCEEDINGS
{4.1 Recording and Broadcasting Permitted. An appeilate
court may permit courtroom proceedings to be broadcast,
televised. recorded. or photographed in accordance with
this rule.

14.2 Procedure.

(a) Rcequest to cover court proceeding.
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(1) A person wishing to broadcast, televise,
record, or photograph a court proceeding must
file with the court clerk a request to cover the

" proceeding. The request must state:

(A) the case style and number; .

(B) the date and time when the proceeding is
to begin; :

- (C) the name of-the requesting person or
organization; .

(D) the type of coverége requested (for
example, televising or photographing);
and- : -

(E)- the type and extent of equipment to be
used. ' -

(2) A request to cover argument of a case miust be
filed no later than five days before the date the
case is set for argument and must be served on
all parties to the case. A request to cover any
other proceeding must be filed no later than
two days before the date when the proceeding

. isto begin.

(b) Response. Any party may file a response to the
request. If the request is.to cover argument, the
response must be filed rio later than two days before
the date set for argument.” [f a party objects to
coverage of the argument, the response shouid state
the injury that will allegedly result from coverage.

(¢) Court may shorten time. The court may, in the
interest of justice, shorten the time for filing a
document under this rule if no party or interested
person would be unduly prejudiced.

(d) Decision of court. In deciding whether to allow
coverage, the court may consider information known
ex parte to the court. The court may allow, deny,
limit, or terminate coverage for any reason the court
considers necessary or appropriate, such as
protecting the parties' rights or the dignity of the
court and ensuring the orderly conduct of the
proceedings.

14.3 Equipment and Personnel. The court may, among other
things:

(a) require that a person seeking to cover a proceeding
demonstrate or display the equipment that will be
used;

(b) prohibit equipment that produces distracting sound
or light;

(c) prohibit signal lights or devices showing when

equipment is operating, or require their conceaiment;

- (d) prohibit moving lights, flash attachments, or sudden
lighting changes;

(e) require the use of the courtroom's existing sound and
lighting systems;

() specify the placement of personnel and equipment; -

(g) determine the number of cameras to be allowed in
the courtroom: and

(h) require pooling of equipment if more than one
" person wishes to cover a proceeding,
14.4 Enforcement. The court may sanction a violation of this
rule by measures that include barring a person or
organization from access to future coverage of
proceedings in that court for a defined period.

Notes and Comments

Comment to 1997 change: This is former Rule 21. The rule is
rewritten and now ailows recording and broadcasting of court
proceedings at the discretion of the court and subject to the
stated guidelines.

RULE 15. ISSUANCE OF WRIT
OR PROCESS BY APPELLATE COURT
15.1 In General.
(a) Signature under seal. A writ or process issuing from

an appellate court must bear the court's seal and be
signed bv the clerk.

(b) To whom directed; by whom served. Unless a rule
or statute provides otherwise, the writ or process
must be directed to the person or court to be served.
The writ or process may be served by the sheriff,
constable, or other peace officer whose jurisdiction
includes the county in which the person or court to
be served may be found.
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(c) Return; lack of execution; simultaneous writs. The
writ or process must be retumed to the issuing court
according to the writ's direction. If the writ or
process is not executed, the clerk may issue another
writ or process if requested by the party who
requested the former writ or process. At a party's
request, the clerk may issue two or more writs
simultaneously.

15.2 Appearance Without Service; Actual Knowledge. A
party who appears in person or by attomey in an appetlate
court proceeding — or who has actual knowledge of the
court's opinion, judgment, or order refated to a writ or
process — is bound by the opinion, judgment, or order to
the same extent as if personally served under 15.1.

Notes and Comments

Comment to 1997 change: This s former Rule !7.
Nonsubstantive changes are made.

RULE 16. DISQUALIFICATION OR RECUSAL
OF APPELLATE JUDGES

16.1 Grounds for Disqualification. The grounds for
disqualification of an appellate court justice or judge are
determined by the Constitution and laws of Texas.

16.2 Grounds for Recusal. The grounds for recusal of an
appellate court justice or judge are the same as those
provided in the Rules ot Civii Procedure. In addition. a
justice or judge must recuse in a proceeding if it presents
a material issue which the justice or judge participated in
deciding while serving on another court in which the
proceeding was pending.

16.3 Procedure for Recusal.

(a) Motion. A party may file a motion to recuse a justice
or judge before whom the case is pending. The
motion must be filed promptly after the panv has
reason to beiteve that the justice or judge should not
participate in deciding the case.

(b) Decision. Beafore anv further proceeding in tire case.
the challenged justice or judge must cither remove
himself or herseif from ail participation in the case
or certify the matter to the entire court, which wiil
decide the motion by a majority ot the remaining
judges sitting en banc. The challenged justice or
judge must not sit with the remainder of the court to
consider the motion as to him or her.

2

(¢) Appeal. An order of recusal is not reviewable, but
the denial of a recusal motion is reviewable on
appeal from the court of appeals’ judgment.

Notes and Comments

Comment to 1997 change: Former Rules 15 and 15a are merged.
Former Rule 15a appears as subdivision 16.2. For grounds for
disqualification, reference is made to the Constitution and
statutes rather than the Rules of Civil Procedure. The procedure
for disqualification is not specified. The nature of prior
participation in a proceeding that requires recusal is clarified.
Former subdivision (b) of Rule IS5, requiring service of the
motion, is omitted as unnecessary. The remaining subdivisions
of former Rule 15 are contained in subdivision 16.3. Other
changes are made.

RULE 17. COURT OF APPEALS UNABLE
TO TAKE IMMEDIATE ACTION

17.1 Inability to Act. A court of appeals is unable to take
immediate action if it cannot — within the time when
action must be taken — assemble a panel because
members of the court are ill, absent, or unavailable. A
justice who is disqualified or recused is unavailable. A
court of appeals’ inability to act immediately may be
established by certificate of the clerk, a member of the
court, or a party’s counsel. or by affidavit of a party.

17.2 Nearest Available Court of Appeals. [f a court of
appeals is unable to take immediate action, the nearest
court of appeals that is able to take immediate action may
Jo so with the same effect as the other court. The nearest
court of appeals is the one whose courthouse is nearest —
measured by a straight line — tire courthouse of the trial
court.

17.3 Further Proceedings. After acting or refusing to act, the
nearest court of appeals must promptly send a copy of its
order. and the original or a copy of any document
presented to it, to the other court. which will conduct any
turther proceedings in the matter.

Notes and Comments
Comument to 1997 change: This is rormer Rule 16. The rule is
rewritten and simplified.

RULE 18. MANDATE

18.1 Issuance. The clerk of the appeliate court that rendered
the fudgment must issue 2 mandate in accordance with the
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18.2

18.3

judgment and send it to the clerk of the court to which it
is directed when one of the following periods expires:

(a) [Inthe court of appeals.
(1) Ten days after the time has expiréd for filing a

motion to extend time to file a petition for
review or a petition for discretionary review if:

(A) no timely petition for review or petition

for discretionary review has been ftiled;

(B) no timely filed motion to extend time to
file a petition for review or petition for
discretionary review is pending; and

(C) in acriminal case, the Court of Criminal
_ Appeais has not granted review on its
own initiative. :

(2) Ten days after the time has expired for filing a
motion to extend time to file a motion for
rehearing of a denial. refusa), or dismissal of a
petition for review, or a refusal or dismissal of
a petition for discretionary review, if no timely
filed motion for rehearing or motion to extend
time is pending.
(b) In the Supreme Court and the Court of Criminal
Appeals. Ten days after the time has expired for
filing a motion to extend time to file a motion for
rehearing if no timely filed motion for rehearing or
motion to extend time is pending.

Agreement 1o issue. The mandate may be issued
carlier if the parties so agree, or tor good cause on
. the motion of a party.

(c)

Stay of Mandate. A party may move to stay issuance of
the mandate pending the United States Supreme Court's
disposition of a petition tor writ of certiorari. The motion
must state the crounds for the petition and the
circumstances requiring the stay. The appellate courn
authorized to issue the mandate may grant a stay if it finds
that the grounds are substantial and that the petitioner or
others would incur serious hardship from the mandate's

“issuance if the United States Supreme Court were later to

reverse the judgment. In a criminal case. the stay will last
for no more than Y0 days. to permit the timely filing of a
petition for writ of certiorari. After that period and others
mentioned in this ruie expire. the mandate will issuc.

Trial Court Case Number. The mandate must state the
trial court case number.

14

18.4

18.5

18.6

18.7

Filing of Mandate. The clerk receiving the mandate will
file it with the case's other papers and note it on the
docket.

Costs. The mandate wiil be issued without waiting for

costs to be paid. If the Supreme Court declines to grant
review, Supreme Court costs must be included in the court
of appeals’ mandate.

Mandate in Accelerated Appeals. The appellate court's
judgment on an appeal from an interiocutory order takes
effect when the mandate is issued. The court may issue
the mandate with its judgment or delay the mandate until
the appeat is finally disposed of. If the mandate is issued,
any further proceeding in the trial court must conform to
the.mandate. '

Recall of Mandate. if an appellate court vacates or
modifies its judgment or order after issuing its mandate.
the appelilate clerk must promptly notify the clerk of the
court to which the mandate was directed and all parties.
The mandate will have no effect and a new mandate may
be issued.

Notes and Comments

Comment to 1997 change: This is a new rule that combines the
provisions of former Rules 43(g), 86, 186, 231, and 232.

19.1

19.3

RULE 19. PLENARY POWER OF THE
COURTS OF APPEALS AND
EXPIRATION OF TERM

Plenary Power of Courts of Appeals. A court of appeals’
plenary power over its judgment expires:

(a) 60 days after judgment if no timely filed motion to
extend time or motion for renearing is then pending;
or

(b) 30 days after the court overrules all timely filed

motions for rehearing and motions to extend time to
file a motion for rehearing.

Plenary Power Continues After Petition Filed. In a civil
case. the court of appeals retains plenary power to vacate
or modify its judgment during the periods prescribed in
19.1 even if a party has tiled a petition tor review in the
Supreme Court.

Proceedings After Plenary Power Expires. After its
plenary power expires. the court cannot vacate or modify
its judgment. But the court may:
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(a) correct a clerical error in its judgment or opinion;
(b) issue and recall its mandate as these rules provide;:

(c) enforce or suspend enforcement of its judgment as
these rules or applicable law provide;

(d) order or modify the amount and type of security

required to suspend a judgment, and decide the

sufficiency of _the sureties, under Rule 24; and

(e) order its opinion published in accordance with Rule
47. L ;

19.4 Expiration of Term. The expiration of the appellate
court's term does not affect the court's plenary power or its
jurisdiction over a case that is pending when the court's
term expires. - . -

Notes and Comments -

Comment to 1997 change: This is a new rule except the
provisions of former Rule 234 are incorporated in subdivision
19.4. - :

RULE 20. WHEN PARTY IS INDIGENT
20.1 Civil Cases.

(a) . Establishing indigence. A party who cannot pay the
costs in an appeliate court may proceed without
advance payment of costs if: -

(1) the party files an affidavit of indigence in
compliance with this rule:

(2) the claim of indigence is not contested or. if
‘contested, the contest is not sustained by
written order; and

(3) the party timely files a notice of appeal.

(b) Contents of affidavit. The affidavit of indigence
must identify the party filing the affidavit and must
state what amount of costs. if any, the party can pay.
The affidavit must also contain complete
information about:

(1) the nature and amount of the party's current
employment income, government-entitiement
income. and other income;

(c)

(2) the income of the party's spouse and whether
that income is available to the party;

(3) real and personal property the party owns;

(4) cash the party holds and amounts on deposit
that the party may withdraw;

(5) the party's other assets;

(6) the number and relationship to the party of any
" dependents;

(7) the nature and amount of the party's debts;

(8) the nature and amount of the party's monthly
expenses;

(9) the party’s ability to obtain a loan for court
costs;

(1'0)‘ whether an attorney is providing free legal
services to the party without a contingent fee;
and '

(11) whether an attomey has agreed to pay or
advance court costs.

When and where affidavit filed.

(1) Appeals. An appellant must file the affidavit of
indigence in the trial court with or before the
notice of appeai. An appellee who is required
to pay part of the cost of preparation ot the
record under Rule 34.5(b)(3) or 34.6(c)(3)
must file an affidavit of indigence in the trial
court within 15 days after the date when the
appellee becomes responsible. for paying that
cost.

(2)  Other proceedings. In any other appellate cournt
proceeding, a petitioner must file the affidavit
of indigence in the court in which the
proceeding is tiled, with or before the
document seeking relief. A respondent who
requests preparation of a record in connection
with an appeilate court proceeding must tile an
affidavit of indigence in the appeilate court
within 15 davs after the date when the
respondent requests preparation of the record.

{5} Lxtension of time. The appellate court may
extend the time to tile an affidavit of indigence
if. within 15 days after the deadiine for tiiing
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(d)

(e)

(N

(g)

(h)

the affidavit, the party files in the appeilate
court a motion complying with Rule 10.5(b).

Duty of clerk.

(1) Trial court clerk. If the affidavit of indigence
is filed with the trial court clerk under (c)(1),
the clerk must promptly send a copy of the
affidavit to the appropriate court reporter.

(2) Appellate court clerk. If the affidavit of
indigence is filed with the appellate court clerk
under (c)(2) and if the filing party is requesting
the preparation of a record, the-appellate court
clerk must:

(A) send a copy of the affidavit to the trial
court clerk and the appropriate court
reporter; and

(B) send to the trial court clerk. the court
reporter. and all parties, a notice stating
the deadline for filing a contest to the
affidavit of indigence.

Contest to affidavit. The clerk, the court reporter, or
any party may challenge the claim of indigence by
filing — in the court in which the affidavit was
tiled — a contest to the affidavit. The contest must
be filed on or before the date set by the clerk if the
affidavit was filed in the appellate court, or within
10 days after the date when the affidavit was filed if
the affidavit was filed in the trial court. The contest
need not be swomn.

No contest filed. Unless a contest is timely filed, no
hearing will be conducted, the affidavit's allegations
will be deemed true, and the party will be allowed to
proceed without advance payment of costs.

Burden of proof. If a contest is filed. the party who
filed the affidavit of indigence must prove the
affidavit's allegations. If the indigent party is
incarcerated at the time the hearing on a contest is
held. the affidavit must be considcred as evidence
and is sufficient to meet the indigent party's burden
to present evidence without the indigent party's
attending the hearing.

Decision in appellate court. |f the affidavit of
indigence is filed in an appetlate court and a contest

is filed, the court may:

(1) conduct a hearing and decide the contest:

@)

(k)

M

(2) decide the contest based on the affidavit and
any other timely filed documents;

(3) request the written submission of additional
evidence and, without conducting a hearing,
decide the contest based on the evidence; or

(4) refer the matter to the trial court with
instructions to hear evidence and grant the
appropriate relief.

Hedring and decision in the trial court. If the
affidavit of indigence is filed in the trial court and a
contest is filed, or if the ‘appellate court refers a
contest to the trial court, the trial court must set a
hearing and notify the parties and the appropriate
court reporter of the setting.

(1) Time for hearing. Unless the trial court signs
an order extending the time — which extension
cannot exceed 20 days from the date of that
order — a hearing on the contest must be
conducted:

(A) within 10 days after the contest was filed,
if initially filed in the trial court; or

(B) within [0 days after the trial court
received a contest referred from the
appeilate court.

(2) Time for written decision; effect. Unless —
within the period set for the hearing — the trial
court signs an order sustaining the contest, the
atfidavit's allegations will be deemed true, and
the party will be allowed to proceed without
advance pavment of costs.

Record to be prepared without prepayment. f a
party establishes indigence, the trial court clerk and
the court reporter must prepare the appetlate record
without prepavment.

Partial payment of costs. [f the party can pay or give
security for some of the costs, the court must order
the party. in writing, to pay or give security, or both,
to the extent of the party's ability. The court will
allocate the payment among the otficials to whom
payment is due.

Later ability to pay. If a party who has proceeded in
the appelilate court without having to pay all the
costs is later able to pay some or all of the costs. the
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appellate court may order the party to pay costs to
the extent of the party's ability.

(m) Costs defined. As used in this rule, costs means:

(1) a filing fee relating to the case in which the
affidavit of inability is filed; and

. (2) the charges for preparing the appeilate record
- in that case.

Criminal Cases. Within the time for perfecting the
appeal, an appellant who is unable to pay for the appellate
record may, by motion and affidavit, ask the trial-court to
‘have the appellate record furnished without charge. If
after hearing the motion the court finds that the appetlant
cannot pay or give security.for the appeliate record, the
court must order the reporter to _transcribe the
proceedings. When the court certifies that the appetlate
record has been furnished to the appeliant, the reporter
must be paid from the general funds of the county in
which the offense was committed, in the amount set by
the trial court.

20.2

Notes and Comments

Comment to 1997 change: The rule is new and combines the
provisions of former Rules 13(k), 40(a)(3), and 53(j). The
procedure for proceeding in civil cases in an appetlate court
without advance payment of costs, in both appeals and original
proceedings, is stated. The information that must be given in the
affidavit is prescribed. An extension of time to.file the affidavit
is now available. The indigent party is no longer required to
serve the court reporter, but must file the affidavit with the
appropriate cierk who is to notify the court reporter. A contest
need not be under oath. Provision is made for later ability to pay
the costs. Nonsubstantive changes are made to the rule for
criminal cases.

Reference
See also Civii Practice and Remedies Code §13.003
SECTION TWO: APPEALS FROM
TRIAL COURT JUDGMENTS
AND ORDERS
RULE 21. NEW TRIALS IN CRIMINAL CASES

21.1 Definition. New trial means the rehearing of a criminai

action arter the trial court has, on the defendant's motion.
set aside a tinding or verdict ot guilt.

21.4

When Motion for New Trial Required. A motion for
new.trial is a prerequisite to presenting a point of error on
appeal only when necessary to adduce facts not in the
record.

Grounds. The defendant must be granted a new trial for
any of the following reasons:

(a) except in a misdemeanor case in which the
maximum possible punishment is a fine, when the
defendant has been unlawfully tried in absentia or
has been denied counsel;

(b) when the court has misdirected the jury about the
law or has committed some other material error
likely to injure the defendant's rights;

(¢) when the verdict has been decided by lot or in any
manner other than a fair expression of the jurors’
opinion;

(d) when a juror has been bribed to eonvict or has been
guilty of any other corrupt conduct;

(e) when a material defense witmess has been kept from
court by force, threats, or fraud, or when evidence
tending to establish the defendant's innocence has
been intentionally destroyed or withheld, thus
preventing its production at trial;

(f) when, after retiring to deliberate, the jury has
received other evidence; when a juror has talked
with anyone about the case: or when a juror became
so intoxicated that his or her vote was probably
influenced as a result;

(g) when the jury has engaged in such misconduct that
the defendant did not receive a fair and impartial
trial; or

(h) when the verdict is contrary to the law and the
evidence.

Time to File and Amend Motion.

(a) To file. The defendant may file a motion for new
trial before. but no later than 30 days after. the date
when the trial court imposes or suspends sentence in
open court.

(b) To amend. Within 30 days atter the date when the
trial court imposes or suspends sentence in open
court but before the court overrules any preceding
motion tor new trial. a detendant may, without leave
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215

21.7

21.8

of court, file one or more amended motions for new
trial. - ’

State May Controvert; Effect. The State may oppose in
writing any reason the defendant sets forth in the motion
for new trial. The State's having opposed a motion for new

trial does not affect a defendant's responsibilities under
21.6. - o '

Time to Present.

(a) In term of court: The defendant must present the
motion for new trial to the trial court withiri 10-days
of filing it, uniess the trial court in its discretion
permits it to be presented and heard within 75 -days
from-the date when the-court imposes or suspends
sentence in open court. T

New.term of court. The-trial court need not hear a
motion for new trial during the term in.which it is
filed. ‘A defendant- may — within the -periods

(b)

prescribed in this rule — file a motion for new trial,

- present it, and have it heard.and determined during
a new term of court or in vacation. ’

Types of Evidence Allowed at Hearing. The court may
receive evidence by-affidavit or othenwise.

Court's Ruling.
Time 1o rule. The court must rule on a motion for

new trial within 75 days after imposing or
suspending sentence.in open court.

(a)

Ruling. In ruiing on a motion for new trial. the court
must not summarize. discuss. or comment on
evidence. The granting of a motion for new trial
must be accomplished by written order. A docket
entry does not constitute a written order.

(b)

Failure to rufe. A motion not timely ruled on by
written order wiil be deemed denied when the period
prescribed in (a) expires.

(c)

Lffect of Granting. Granting a motion for new trial
restores the case to its position before the former trial,
including. at any party's option. arraignment or pretrial
proceedings initiated by that party. The prior conviction
must not be regarded as a presumption of guilt. nor may
it be alluded to in the presence of the jury that hears the
case on retrial.

Notes and Comments

Comment to 1997 change: Former Rules 30, 31, and 32 are
merged. Paragraph (b)(6) of former Rule 30 is deleted because
the rule-making authority of the Court of Criminal Appeals was
withdrawn. See Code of Criminai Procedure article 40.001.
Other nonsubstantive changes are made.

22.1

222

223

|3
!~J
oy

(5]
()
wn

RULE 22. ARREST OF JUDGMENT
IN CRIMINAL CASES

Definition. Motion in arrest of judgment means a

‘defendant's oral or written suggestion that, for reasons

stated in the motion, the judgment rendered against the
defendant was contrary to law. Such a motion is made in
the trial court.

Grounds. The motion may be based on any of the

following grounds:

(a) that the indictment or information is subject to an
exception on substantive grounds;

(b) that in relation to the indictment or information a
verdict is substantively defective; or

(c) thatthe judgment is invalid for some other reason.

Time to File Motion. A defendant may file a motion in
arrest of judgment before, but no later than 30 days after,
the date when the trial court imposes or suspends sentence
in open court.

Court's Ruling.

(a) Timeto rule; form of ruling. The court must rule on
a motion in arrest of judgment within 75 days after
imposing or suspending sentence in open court. The
ruling may be oral or in writing.

Failure 10 rule. A motion not timely ruled on will be
deemed denied when the period prescribed in (a)
expires.

(b)

Effect of Denying. For purposes of the defendant's giving
notice of appeal. an order denying a motion in arrest of
judgment will be considered an order denying a motion
for new trial.

Effect of Granting.

(1)  Defendant restored. 1f judgment is arrested. the
defendant is restored to the position that he or she
had betore the indictment or information was
presented.
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(b)

Defendant discharged or remanded. If the judgment
is arrested, the defendant will be discharged. But the
trial court may remand the defendant to custody or
fix bail if the court determines, from the evidence
adduced at trial, that the defendant may be convicted
on a proper indictment or information, or on a
proper verdict in relation to the indictment or
information.

" Notes and Comments

‘Comiment to 1997 change: Former Rules 33, 34, and 35 are
merged without substantive change.

RULE 23. NUNC PRO TUNC PROCEEDINGS

IN CRIMINAL CASES

23.1 Judgment and Sentence. Unless the trial court has
granted a new trial or arrested the judgment, or unless the
defendant has appealed, a failure to render judgment and
pronounce sentence may be corrected at any time by the
court's doing so.

23.2

Credit on Sentence. When sentence is pronounced, the
trial court must give the defendant credit on that sentence

for:

(a)

(b)

all time the defendant has been confined since the
time when judgment and sentence should have been
entered and pronounced; and :

all time between the defendant's arrest and
confinement to the time when judgment and

sentence shouid have been entered and pronounced.

Notes and Comments

Comment to 1997 change: This is former Rule 36. The rule is
amended without substantive change.

241

RULE 24. SUSPENSION OF ENFORCEMENT

OF JUDGMENT PENDING APPEAL
IN CIVIL CASES

Suspension of Enforcement.

(a)

Methods. Unless the law or these rules provide
otherwise, a judgment debtor may supersede the
judgment by:

(b)

(c)

(1) filing with the trial court clerk a written
agreement with the judgment creditor for
suspending enforcement of the judgment:

(2) filing with the trial court clerk a good and
sufficient bond;

(3) making a deposit with the trial court clerk in
lieu of a bond; or

(4) providing aiternate security ordered by the
court.

Bonds.

(1) A bond must be:
(A) in the amount required by 24.2;
(B) payable to the judgment creditor;

(C) signed by the judgment debtor or the
debtor’s agent;

(D) signed by a sufficient surety or sureties as
obligors; and

(E) conditioned as required by (d).

(2) To be effective a bond must be approved by
the trial court clerk. On motion of any party,
the trial court will review the bond.

Deposit in lieu of bond.

(1) Tyvpes of deposits. Instead of filing a surery
bond, a party may deposit with the trial count
clerk:

(A) cash;

(B) a cashier's check payable to the clerk,
drawn on any federally insured and
federally or state-chartered bank or
savings-and-loan association: or

(C) with leave of court, a negotiable
obligation of the federal government or
of any tederally insured and federallv or
state-chartered bank or savings-and-loan
association.

(2) Amount of deposit. The deposit must be in the
amount required by 24.2.
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)

(e)

(N

(3) Clerk’s duties; interest. The clerk must
promptly deposit any cash or a cashier’s check
in a federally-insured, interest-bearing account.

" Interest that accrues on the deposit will
constitute a part of the deposit. The cierk must
hold the deposit until the conditions of liability
in (d) are extinguished. The clerk must then
release any remaining funds in the deposit to
the judgment debtor.

Conditions of liability. -The surety or sureties on a
bond, any deposit in lieu of a bond, ot any alternate
security ordered by the court is subject to liability

for all damages and costs that may be awarded
_ against the debtor — up to the amount of the bond,

deposit, or security — if:

-(1) the debtor does not perfect an appeal or the

debtor’s appeal is dismissed. and the debtor
does not perform the trial court’s. judgment:

(2) the. debtor dbes not perform an adverse

judgment final on appeal; or

(3) the judgment is for the recovery of an interest

in real or personal property, and the debtor

. does not pay the creditor the value of the

property interest’s rent or revenue during the
pendency of the appeal.

Orders of trial court. The trial court may make any
order.necessary to adequately protect the judgment
creditor against loss or damage that the appeal might
cause. ' '

Effect of supersedeas. Enforcemen_t of a judgment
must be suspended if the judgment is superseded.

_Enforcement begun before the judgment is

superseded must cease when the judgment is
superseded. f execution has been issued, the clerk
will promptly issue a writ of supersedeas.

24.2 Amount of Bond, Deposit or Security.

(a)

Type of judgment.

(1)  For recovery of money. When the judgment is
for money, the amount of the bond. deposit, or
security must be at least the amount of the
judgment. interest tor the estumated duration of
the appeal, and costs.

(2) For recovery of property. When the judgment
is for the recoverv of an interest in real or

personal property, the trial court will determine
the type of security that the judgment debtor
must post. The amount of that security must
‘be at least:

(A) the value of the property interest's rent or
revenue, if the property interest is real; or

(B) the value of the property interest on the
date when the court rendered judgment,
if the property interest is personal.

(3) Other judgment. When the judgment is for
something other than money or an interest in
property, the trial court must set the amount
and type of security that the judgment debtor
must post. The security must adequately
protect the judgment creditor against loss or
damage that the appeal might cause. But the
trial court may decline to permit the judgment

~ to be superseded if the judgment creditor posts
security ordered by the trial court in an amount
and type that will secure the judgment debtor
against any loss or damage caused by the relief
granted the judgment creditor if an appeilate
court determines, on final disposition, that that
relief was improper.

(4) Conservatorship or custody. When the
judgment involves the conservatorship or
custody of a minor or other person under legal
disability, enforcement of the judgment will
not be suspended, with or without security,
unless ordered by the trial court. But upon a
proper showing, the appellate court may
suspend enforcement of the judgment with or
without security.

(5) For a governmental entity. When a judgment
in favor of a governmental entity in its
governmental capacity is one in which the
entity has no pecuniary interest, the trial court
must determine whether to suspend
enforcement, with or without security, taking
into account the harm that is likely to result to
the judgment debtor if enforcement is not
suspended. and the harm that is likely to result
1o others if enforcement is suspended. The
appellate court may review the trial court’s
determination and suspend enforcement of the
judgment, with or without security, or refuse to
suspend the judgment. If security is required.
recovery is limited to the governmental entity’s
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(b)

24.3 Continuing Trial Court

actual damages resuiting from suspension of
the judgment.

Lesser amount. The trial court may order a lesser
amount than required by (a) if, after notice to all
parties and a hearing, the court finds:

(1) that posting a bond, deposit, or security in the
amount required by (a) wiil irreparably harm
the judgment debtor; and

(2) that posting a bond, deposit, or security in a
lesser amount will-not substantially impair the
judgment creditor's ability to recover under the
Jjudgment - after all appellate remedies are
exhausted.

Jurisdiction; Duties of

Judgment Debtor.

(2)

(b)

4.4

(a)

Continuing jurisdiction. Even after the trial court's
plenary power expires, the trial court has continuing
jurisdiction to do the following:

(1) order the amount and type of security and
decide the sufficiency of sureties; and

(2) if circumstances change, modify the amount or
type of security required to continue the
suspension of a judgment's exccution.

Duties of judgment debtor. If. after jurisdiction
attaches in an appellate court, the trial court orders
or modifies the security or decides the sutficiency of
sureties, the judgment debtor must noufy the
appeilate court ot the trial court's action.

Appellate Review.

Motions; review. On a panty's motion to the
appellate court. that court may review:

(1) the sutticiency or excessiveness of the amount
of security;

(2) the sureties on any bond:
{3) the tvpe of security:
permit

(4) the Jetermination  whether 10

- suspension of enforcement: and

(3} the triai court’s exercise ot discretion under
24.3(a).

(b) Grounds of review. Review may be based both ori
conditions as they existed at the time the trial court
signed an order, and on changes in those conditions
aftenward.

(c) Temporary orders. The appellate court may issue
any temporary orders necessary to preserve the
parties’ rights.

(d) Action by appellate court. The motion must be
heard at the earliest practicable time. The appellate
court may require that the amount of a bond,
deposit, or other security be increased or decreased,
and that another bond, deposit, or security be
provided and approved by the trial court clerk. The
appellate court may require other changes in the triai
court order. The appellate court may remand to the
trial court for entry of findings of fact or for the
taking of evidence.

(e) CLffect of ruling. If the appellate court orders
additional or other security to supersede the
judgment, enforcement will be suspended for 20
days after the appellate court’s order. If the
judgment debtor does not comply with the order
within that period, the judgment may be enforced.
When any additional bond, deposit, or security has
been filed, the trial court clerk must notify the
appeliate court. The posting of additional security
will not release the previousiy posted security or
affect any alternative security arrangements that the
judgment debtor previously made unless specifically
ordered by the appeilate court.

Notes and Comments

Comment to 1997 change: Former Rules 47, 48, and 49 arc
merged. The rule is substantially revised. Paragraph 24.1(a) now
provides for superseding the judgment by agreement. Paragraph
24.1(c) is taken from former Rule 48 and provides for a deposit
in lieu of the bond. including specific provisions for the release
of the deposit. Paragraph 24.1(d) provides the conditions for the
surety to honor the bond and for the deposit to be paid to the
judgment creditor. In subdivision 24.2, the provisions for
determining the amount of the bond or deposit are simplified.
All provisions regarding superseding a judgment for an interest
in property are merged into subparagraph 24.2(a)}(2) The
procedure for ailowing security in a lesser amount is moved to
paragraph 24.2(b) and is made applicable to all judgments.
Subdivision 24.4 is taken Irom tormer Rule 49. The procedure
for appellate review is more preciscly stated.

RULE 25. PERFECTING APPEAL
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25.1 Civil Cases.

C))

(b)

(c)

(d)

Notice of appeal. An apbeal is perfected when a
written notice of appeal is filed with the trial court
clerk. If a notice of appeal is mistakenly filed with
the appeilate court, the notice is deemed to have
been filed the same day with the trial court clerk,
and the appelilate clerk must immediately send the
trial court clerk a copy of the notice.

Jurisdiction of appellate court. The ﬁling of a
notice of appeal by any- party invokes the appellate
court’s jurisdiction over all parties to the'trial court’s
judgment or order appealed from. Any party’s
failure to take any other step required by these rules,

“including the failure of-another party to perfect an

appeal under (c), does not deprive the appeilate
court of jurisdiction"but is ground only for the
appeilate court to act appropriaiely, including
dismissing the appeal.

Who must file notice. A party who seeks to alter the

_trial court’s judgment or other appealable order must

file a notice of appeal. Parties whose interests are
aligned may file a joint notice of appeal. The
appellate court may not grant a party who does not
file a notice of appeal more favorable retief than did
the trial court except for just cause.

Contents of notice. The notice of appeal must:

identify the trial court and state the case's trial
court number and.style;

€]

state the date of the _]LIG"an[ or order
appealed from;

state that the party desires to appeal;

state the court to which the appeal is taken
unless the appeal is to either the First or
Fourteenth Court of Appeals. in which case the
notice must state that the appeal is to either of
those courts;

%)

state the name of each party filing the notice:

(6) inan accelerated appeal. state that the appeal is

accelerated: and

(7) inarestricted appeal:

(A) state the name and address of each party
to the trial court’s judgment:

9
(89

(e)

M

(®

(B) state that the appeilant is a party affected
by the triai court’s judgment but did not
participate — either in person or through
counsel — in the hearing that resulted in
the judgment complained of:

(C) state that the appellant did not timely file

either a postjudgment motion, request for

findings of fact and conclusions of law,
or notice of appeal; and

(D) be verified by the appeliant if the

appellant does not have counsel.

Service of notice; copy filed with appellate court.
The notice of appeai must be served on all parties to
the trial court's final judgment or, in an interiocutory
appeal, on all parties to the trial court proceeding. A
copy of the notice of appeal must be filed with the
appeliate court clerk.

Amending the notice. An amended notice of appeal
correcting a defect or omission in an earlier filed.
notice may be filed in the appellate court at any time
before the appellant's brief is filed. The amended
notice is subject to being struck for cause on the
motion of any party affected by the amended notice.
After the appellant's brief is filed, the notice may be
amended only on leave of the appellate court and on
such terms as the court may prescribe.

Enforcement of judgment not suspended by appeal.
The filing of a notice of appeal does not suspend
enforcement of the judgment. Enforcement of the
judgment may proceed unless:

(1) the judgment is superseded in accordance with
Rule 24, or

(2) the appellant is entitled to supersede the
judgment without security by filing a notice of
appeal.

25.2 Criminal Casecs.

(2)

(b)

Perfection of appeal. In a criminal case, appeal is
pertected by timely filing a notice of appeal. In a
death-penalty case, however, it is unnecessary to file
a notice of appeatl.

Form and sufficiency of notice.

)

Notice must be given in writing and filed with
the trial court clerk.
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(2) Notice is sufficient if it shows the party's desire
to appeal from the judgment or other
appealable order, and. if the State-is the
appellant. the notice complies with Code of
Criminal Procedure article 44.01.

(3) Butifthe appeal is from a judgment rendered
on the defendant’s plea of guilty or nolo
contendere under Code of Criminal Procedure

not exceed the punishment recommended by
the prosecutor and agreed to by the defendant,
the notice must:. e ’

(A) specify "that the apbgal is for a
jurisdictional defect; -

(B) . specify that the substance of the appeal
was raised by.written motion and ruled
on before trial; or - .

(C) state that ‘the trial court granted
permission to appeal.

(c) Clerk's duties. The trial court clerk must note on the
copies of the notice of appeal the case number and
the date when the notice was filed. The clerk must
then immediately send one copy to the cierk of the

appropriate court of appeals and one copy to the

State's attorney.

(d) Effect of appeal. Once the record has been filed in
the appellate court, all further proceedings in the
trial court — except as provided otherwise by law or
by these rules — will be suspended until the trial
court receives the appeilate-court mandate.

Notes and Comments

Comment on 1997 change: This is former Rule 40. In civil
cases. the requirement of an appeal bond is repealed. Appeal is
perfected by filing a notice of appeal. A notice rmust be filed by
any party seeking to alter the trial court's judgment. The
restricted appeal — formerly the appeal by writ of error — is
perfected by filing a notice of appeal in the trial court as in other
appeals. The contents of the notice of appeal is prescribed. The
notice ot limitation of appeal is repealed. In criminal cases. the
rule is amended to apply to notices by the State. and to reter to
additional statutory requirements for the State’s notice. In felony
cases in which the defendant waived trial by jury, pleaded guilty

or nolo contendere, and received a punishment that did not-

exceed what the defendant agreed to in a piea bargain. the rule
is amended to make clear that regardless of when the alleged
crror occurred. an appeai must be based on a jurisdictionai defect

article 1.15, and the punishment assessed did -

[§9)
)

or a written motion ruled on before trial, or be with the
permission of the trial court.

. RULE 26. TIME TO PERFECT APPEAL

26.1 Civil Cases. The notice of appeal must be filed within 30
days after the judgment is signed, except as follows:

(a) the notice of appeal must be filed within 90 days
: after the judgment is signed if any party timely files:

(1) amotion for new trial;
(2) amotion to modify the judgment;

(3) amotion to reinstate under Texas Rule of Civil
Procedure 165a; or

(4) arequest for findings of fact and conclusions
of law if findings and conclusions either are
required by the Rules of Civil Procedure or, if

“not required, could properly be considered by
the appellate court; ‘

(b) in an accelerated appeal, the notice of appeal must
be filed within 20 days after the judgment or order
is signed;

(¢) in a restricted appeal, the notice of appeal must be
filed within six months after the judgment or order
is signed; and

(d) it any party timely files a notice of appeal. another
party may file a notice of appeal within the
applicable period stated above or 14 days after the
first tiled notice of appeal, whichever is later.

26.2 Criminal Cases.
(a) By the defendant. The notice of appeal must be filed:

(1) within 30 days after the day sentence is
imposed or suspended in open court. or after
the day the trial court signs an appeaiable
order; or

(2} within 90 davs after the day sentence is
imposed or suspended in open court if the
defendant timely files a motion for new trial.

(b} by the Stare. The notice of appeal must be tiled
within 15 days after the day the trial court enters the
order. ruling. or sentence to be appealed.
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26.3 Extension of Time. The appellate court may extend the
time to file the notice of appeal if, within 15 days after the
deadline for filing the notice of appeal the party:

(a) files in the trial court the notice of appeal: and

(b) filesin tﬁe appellate court a motion complying with
Rule 10.5(b)

Notes and Comments

Comment to 1997 change: This is former Rule 41. All times for
perfecting appeal in a civil cases — including the-time for
perfecting a restricted appeal — are stated. An extension of time
is avaiiable for all appeals. The provisions of former Rule 41(c)
regarding prematurely filed documents are moved to Rule 27.
Nonsubstantive changes are made in the rule for criminal cases.

RULE 27. PREMATURE FILINGS
27.1 Prematurely Filed Notice of Appeal.

(a) Civil cases. In a civil case, a prematurely filed notice
of appeal is effective and deemed filed on the day
of, but after, the event that begins the period for
perfecting the appeal.

(b) Criminal cases. In a criminal case, a prematurely
filed notice of appeal is effective and deemed filed
on the same day, but after, sentence is imposed or
suspended in open court, or the appealable order is
signed by the trial court. But a notice of appeal is not
effective if filed before the trial court makes a
finding of guilt or receives a jury verdict.

(%)
.
(S}

Other Premature Actions. The appellate court may treat
actions taken before an appealable order is signed as
refating to an appeal of that order and give them effect as
if they had been taken after the order was signed. The
appellate court may allow an appealed order that is not
final to be modified so as to be made final and may allow
the modified order and all proceedings reiating to it to be
included in a supplemental record.

If Appeaied Order Modified or Vacated. Ina civil case,
if the trial court modifies or vacates an order or judgment
after it has been appealed. the appellate court may treat
the appeal as from the subsequent order or judgment — if
there is a subsequent order or judgment — and may treat
actions relating to the appeal of the first order or judgment
as relating to the appeal of the subsequent order or
judgment. The subsequent order or judgment and actions
relating to it may be included in the original or

supplemental record. Any party may nonetheless appeal
from the subsequent order or judgment.

Notes and Comments

Comment to 1997 change: This ruie is new and combines the
provisions of former Rules 41(c) and 58.

- RULE 28. ACCELERATED APPEALS
- _ IN CIVIL CASES

28.1 Interlocutory Orders. An appeal from an interlocutory
order, when ailowed, will be accelerated. Filing a motion
for new trial will not extend the time to perfect the appeal.
The trial court need not, but may — within 30 days aiter
the order is signed — file findings of fact and conciusions
of law.

28.2 Quo Warranto. An appeal in a quo warranto proceeding
will be accelerated. In such a proceeding, filing a motion
for new trial will not extend the time to perfect the appeal.
But the trial court may grant a timely filed motion for new -
trial until 50 days after the judgment or appeaiable order
is signed. If not determined by written order within that
period, the motion for new trial will be deemed overruled.
28.3 Record and Briefs. In lieu of the clerk’s record, the
appeliate court may hear an accelerated appeal on the
original papers forwarded by the trial court or on sworn
and uncontroverted copies of those papers submitted by
the parties. The appellate court may allow the case to be
submitted without briefs.

Notes and Comments

Comment to 1997 change: This is former Rule 42. A motion for
new trial is now permitted in an appeal from an.interlocutory
order, but it does not extend the time to perfect appeal. The
deadlines for filing items in an accelerated appeal are moved to
other rules. See Rules 26.1, 35.1 and 38.6. Former Rule 42(b),
regarding discretionary acceleration, is omitted as unnecessary.
See Rule 40.1. The provision in former Rule 42(c) allowing the
court to shorten the time to file briefs is omitted as unnecessary.
See Rule 38.6.

RULE 29. ORDERS PENDING INTERLOCUTORY
APPEAL IN CIVIL CASES

Effect of Appeal. Perfecting an appeal from an order
granting interlocutory relief does not suspend the order
appealed from unless:
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29.5

29.6

(a) the order is superseded in accordance with 29.2: or

(b) the appellant is entitled to supersede the order
without security by filing a notice of appeal.

Security. The trial court may permit an order granting
interlocutory relief to be superseded pending an appeal
from the order, in which event the appellant may
supersede the order in accordance with Rule 24. If the
trial court refuses to permit the appellant to supersede the
order, the appellant may move the appellate court to
review that decision for abuse of discretion.

Temporary Orders of Appeilate Court. When an appeal

“from an interlocutery_order is perfected, the appellate

court may make any temporary orders necessary to
preserve the parties' rights until disposition of the appeal

- and may require appropriate security. But the appeilate

court must not suspend the trial court's order if the
appellant's rights would be adequately protected by
supersedeas or another order made under Rule 24.

Enforcement of Temporary Orders. While an appeal
from an interlocutory order is pending, only the appellate
court in which the appeal is pending may enforce the
order. But the appellate court may refer any enforcement
proceeding to the trial court with instructions to:

(a) hear evidence and grant appropriate relief; or

(b) make findings and recommendations and report
them to the appeilate court.

Further Proceedings in Trial Court. While an appeal
from an interlocutory order is pending, the trial court
retains jurisdiction of the case and may make further
orders. including one dissolving the order appeaied from.,
and may proceed with a trial on the merits. But the court
must not make an order that:

(a) s inconsistent with any appeilate court temporary
order; or
(b) interferes with or impairs the jurisdiction of the

appellate court or effectiveness of any relief sougnt
or that may be granted on appeal.

Review of Further Orders.

Motion to review further orders. \While an appeal
from an interlocutory order is pending, 0n a party's
motion or on the appelilate court's own initiative. the
appeilate court may review the following:

(a)

I
()

(1) a further appealable interiocutory order
concemning the same subject matter; and

(2) any interlocutory order that interferes with or
impairs the effectiveness of the relief sought or
that may be granted on appeal.

(b) Record. The party filing the motion may rely on the
original record or may file a2 supplemental record
with the motion.

Notes and Comments

Commentto 1997 change: This is former Rule 43. The provision
in the former rule providing that an appeal from an order
certifying a class suspends the order is repealed. The provision
in the former rule providing that an order denying interlocutory
relief cannot be suspended is repealed, but no substantive change
is intended. The provisions of former Rule 43(g) regarding the
mandate are moved to Rule 18.6 and 18.7. The provision of
former Rule 43(h) regarding rehearings is moved to Rule 49 4.

RULE 30. RESTRICTED APPEAL TO
COURT OF APPEALS IN CIVIL CASES

A party who did not participate — either in person or through
counsel — in the hearing that resulted in the judgment
complained of and who did not timely file a postjudgment
motion or request for findings of fact and conclusions of law
may file a notice of appeal within the time permitted by Rule
26.1(c).

Notes and Comments

Comment to i997 change: This is former Rule 45. The appeal by
writ of error procedure is repealed. A procedure for an appeal
filed within 6 months — called a restricted appeal — is
substituted. This ruic sets out who may take a restricted appeal.
Rules 25.1 and 26.1 set out the method of perfection and the
time for perfecting the appeal.

RULE 31. APPEALS IN HABEAS CORPUS,
BAIL, AND EXTRADITION PROCEEDINGS
IN CRIMINAL CASES

Filing the Record; Submission. When written notice of
appeal from a judgment or order in a habeas corpus or bail
proceeding is filed. the trial court clerk must prepare and
certity the clerk's record and. if the appellant requests, the
court reporter must prepare and certify a reporter’s record.
The clerk must send the clerk’s record and the court
reporter must send the recorter’s record to the appellate
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312

31.3

314

court within 15 davs arter the notice of appeal is filed. On
reasonable explanation. the appeilate court may shorten or
extend the time to file the retord. When the appeliate
court receives the record, the court will — if it desires
briefs — set the time for filing briefs, and will set the
appeal for submission.

Hearing. An appeal in a habeas corpus or bail proceeding

will be heard at the eariiest practicable time. -The applicant _

- need not personally appear, and the appeal will be heard
and determined upon the law and the facts shown by the

- record. The appeilate court will not review any incidental

question that might have arisen on the hearing of the
application before the trial court. The sole purpose of the
appeal is to do substantial justice to the parties.

Orders on Appeal. The‘a-ppellate court will rénder

‘whatever judgment and make whatever orders the law and

the nature of the case require." The court may make an
appropriate order reiating to costs, whether allowing costs
and fixing the amount..or allowing no costs.

Stay of Mandate.

(a) When motion for stay required. Despite Rule 18 or
any other of these rules, in the following
circumstances a party who in good faith intends to

seek discretionary review must — within 15 days
after the court of appeals renders judgment — file

with the court of appeals clerk a motion for stay of
mandate. to which is appended the party's petition
for discretionary review showing recasons why the
Court of Criminal Appeals should review -the
appellate court judgment: :

(1) when a court of appeals affirms the judgment
of the trial court in an extradition matter and
thereby sanctions a defendant's extradition: or

(2) when a court of appeals reverses the trial
court’s judgment in a bail matter — including
bail pending appeal under Code ot Criminal
Procedure article 44.04(g) — and thereby
grants or reduces the amount ot bail.

(b) Determination of the motion. The clerk must
promptly submit the motion and appendix to the
court of appeais. or to one or more judges as the
court deems appropriate, for immediate
consideration and determination.

(1) If the motion for stay is granted. the clerk will
file the petition tor discretionary review and
process the case in accordance with Rule 68.7.

(2) If the motion is denied, the clerk will issue a
mandate in accordance with the court of
appeals' judgment.

{(c) Denial of stay. If the motion for stay is denied under
31.4(b)(2), the losing party may then present the
motion and appendix to the clerk of the Court of
Criminal Appeals, who will promptly submit them
to the Court, or to one or more judges as the Court

. deems appropriate, for immediate consideration and

= determination. The Court of Criminal Appeals may
deny the motion or stay or recall the mandate. if the
mandate is stayed or recalled, the court of appeals
clerk wiil file the petition for discretionary review
"and process the case in accordance with Rule 68.7.

31.5 Judgment Conclusive. The court of appeals' judgment is
“final and conclusive if the Court of Criminal Appeals
denies discretionary review. If the Court of Criminai
Appeals grants discretionary review, that court's judgment
is final and conclusive. In either case, no further
application in the same case can be made for the writ
unless the law provides otherwise.

31.6 Defendant Detained by Other Than Officer. If the
defendant is held by a person other than an officer, the
sheriff recetving the appeilate court mandate so ordering
must immediately cause the defendant to be discharged,
for which discharge the mandate is sufficient authority.

31.7 Judgment to be Certified. The appellate court clerk wiil
certify the court's judgment to the officer holding the
defendant in custody or. if the defendant is held by a
person other than an officer, to the appropriate sheriff.

Notes and Comments

"Comment to 1997 change: This is former Rule 44. Since the

purpose of the appeal is to do substantial justice, it is extended
to both parties in recognition that both parties now have the right
to appeal. Other nonsubstantive changes are made.

RULE 32. DOCKETING STATEMENT

32.1 Civil Cases. Upon pertecting the appeal in a civil case,
the appellant must file in the appellate court a docketing
statement that includes the following information:

(a) (1Y f the appelfant tiling the statement has
counsel. the name of that appeilant and the
name, address, teiephone number, fax number.
if any, and State Bar of Texas identification
number of the appellant's lead counsei: or
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(b)

(d)

(e)

U]

(g)

(h)

(1)

)]

(k)

(2) if the appeliant filing the statement is not
represented by an attorney, that party’s name,
address, telephone number, and fax number. if

any,

the date the notice of appeal was filed in the trial
court and, if maiied to the trial court clerk, the date

- of mailing;

the trial court's name and county, the name of the

Jjudge who tried the case, and the date the judgment
or order appealed from- was signed;

the date of filing of any motion for new trial, motion
to modify the judgment, request for findings of fact,
motion to reinstate, or-other filing that atfects the
time for perfecting the appeal;

the.names of all other parties to the trial court's
judgment or the order appealed from, and:

(1) if represented by counsel, their lead
counsel's names, addresses, telephone
numbers, and fax numbers, if any; or

(2) if not represented by counsel, the name,

address. and telephone number of the
party, or a statement that the appellant
diligently inquired but could not discover
that information;

the general nature of the case.— for example,
personal injury, breach of contract. or temporary
injunction:

whether the appeal's submission should be given
priority or whether the appeal is an accelerated one
under Rule 28 or another rule or statute:

whether the appeilant has requested or will request
a reporter's record. and whether the trial was
electronically recorded:

the name of the court reporter;

whether the appeilant intends to seek temporary or
anciilary reiief while the appeal is pending:

(1) the date or filing ot any atfidavit of indigence:

(2)

the date of filing of any contest:

the date of any order on the contest: and

3)

32.2

M

whether the contest was sustained or overruled;

4)

whether the appeilant has filed or will file a
supersedeas bond; and

- (m) any other information the appellate court requires.

Criminal Cases. Upon perfecting the appeal in a criminal
case, the appellant must file in the appellate court a

(b)

(c)

(d)

(e)

(K)

M

docketing statement that includes the following
" information:
(a) (1) if the appellant has counsel, the name of the

appellant and the name, address, telephone
number, fax number, if any, and State Bar of
Texas identification number of the appellant’s
counsel, and whether the counsel is appointed
or retained; or
(2) if the appellant is not represented by an
attorney, that party's name, address, telephone
number, and fax number, if any;

the date the notice of appeal was filed in the trial
court and, if mailed to the trial court clerk, the date

of mailing;

the trial court's name and county, and the name of
the judge who tried the case;

the date the trial court imposed or suspended
sentence in open court, or the date the judgment or
order appealed from was signed:

the date of filing any motion for new trial. motion in
arrest of judgment, or any other filing that affects the
time for perfecting the appeal;

the offense charged and the date of the offense:

the defendant's plea:

whether the trial was jury or nonjury;

the punishment assessed:

whether the appeal is from a pretrial order:

whether the appeal invoives the validity ot a statute,
ordinance. or rule;

whether a reporter’'s record has been or wiil be
requested. and whether the trial was electronicaily
recorded:
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- (m) the name of the court reporter;

(n) (1) the dates of filing of any motion and affidavit
- of indigence:
(2) the date of any ﬁearing;
" (3) the date of any order; and
(4) . whether the ;not_ion was gfz';nted__or'aéni_éd;;;x;d

(0) any other information the appellate court requires. .

Suppiemental * Statements. Any party may file a
“statement supplententing or correcting the docketing
statement.- ’ - ’
- Purpose of Statement. The docketing-statement is for
administrative purposes and does not affect the appellate
court's jurisdiction. )

Notes and Comments

Comment to 1997 change: The rule is new.

33.1

RULE 33. PRESERVATION OF
APPELLATE COMPLAINTS

Preservation; How Shown.

(@) In general. As a prerequisite (0 presenting a
complaint for appellate_review. the record must
show that:

(1) the complaint was made to-the trial court by a
timely request, objection, or motion that:

" (A) stated the grounds for the ruling that the
complaining party sought from the trial
" court with sufficient specificity 10 make
the trial court aware of the compiaint.
unless the specific grounds were apparent

from the context: and

complied with the requirements of the
Texas Rules of Civil or Criminal
Evidence or the Texas Rules of Civil or
Appellate Procedure: and

(B)

(2) the tral court:

(A) ruled on the request. objection. or
motion, either exoressiv or impiicitiy: or

- 33.2

(B) refused to rule on the request, objection,
or motion, and the complaining party
objected to the refusal.

(b)Y Ruling by operation of law. In a civil case, the

overruling by operation of law of a motion for new
trial or a2 motion to modify the judgment preserves
for appellate review a complaint properly made in
the motion, unless taking evidence was necessary to
properly present the compiaint in the trial court.

Formal exception and separate order not required.
Neither a formal exception to a trial court ruling or
order nor a signed, separate order is required to
preserve a comptaint for appeal.

©

Formal Bills of Exception. To complain on appeal about
a matter that would not othenwise appear in the record, a
party must tile a formai bill of exception.

Form. No particular form of words is required in a
bill of exception. But the objection to the court's
ruling or action, and the ruling complained of, must:
be stated with sufficient specificity to-make the trial
court aware of the complaint.

(@)

(b) Evidence. When the appellate record contains the
evidence needed to explain a bill of exception, the
bill itself nced not repeat the evidence, and a party
may attach and incorporate a transcription of the
evidence certitied by the court reporter.

(¢) Procedure.

The compiaining party must first present a
formal bill of exception to the trial court.

If the parties agree on the contents of the biil of
exception. the judge must sign the bill and file
it with the trial court clerk. If the parties do not
agree on the contents of the bill, the trial judge
must — after notice and hearing — do one of
the following things:

(A) sign the bill of exception and file it with
the trial court clerk if the judge finds that
1t is correct;

suggest to the complaining party those
corrections to the bill that the judge
believes are necessary to make it
accurately retlect the proceedings in the
trial court. and if the party agrees to the
corrections. have the corrections made.
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sign the bill, and file it with the trial count

clerk; or
(C) if the complaining party will not agree to
the corrections suggested by the judge,
return the bill to the complaining party
with the judge's refusal written on it, and
prepare, sign and file with the triai court
clerk such bill as will, in the judge's
opinion,  accurately reflect the
proceedings in the trial.court.

(3) If the complaining party is dissatisfied with the
bill of exception filed by the judge under
(2)(C), the party may file with the trial court
clerk the bill that was rejected by the judge.
That party must also file the affidavits of at
least three people who observed the matter to
which the bill of exception is addressed. The
affidavits must attest to the correctness of the
bill as presented by the party. The matters
contained in that bill of exception may be
controverted and maintained by additional
affidavits filed by any party within ten days
after the tiling of that bill. The truth of the bill
of exception will be determined by the
appellate court.

(d) Conflict. If a formal bill of exception conflicts with
the reporter’s record, the bill controis.

(e) Time 1o file.

(1) Civil cases. In a civil case. a formal bill of

exception must be filed no later than 50 days
after the riling party’s notice of appeal is filed.

(2) Criminai cases. In a criminal case. a formal
bill of exception must be tiled:

{A) no later than 60 days after the trial count
pronounces or suspends sentence in open
court: or

if a motion for new trial has been timely
filed. no later than 90 days after the trial
court pronounces or suspends sentence
open court.

(B)

(3)  Extension uf time. The appeilate court may
extend e time o tile a
exception if. within |5 days after the deadline
tor tiling the bill. the party tiles in the appeifate
court a motion compiving with Rule 10.3(b).

tormal bill of

(f) Inclusion in clerk’s record. When filed, a formal
bill of exception should be included in the appeliate
record.

Notes and Comments

Comment to 1997 change: This is former Rule 52. Subdivision
33.1 isrewritten. Former Rule 52(b), regarding offers of proof,
is omitted as unnecessary. See TEX. R. CIv. EvID. 103; TEX. R.
CRriM. EvID. 103. Subdivision 33.2 is also rewritten and the
procedure is more definitely stated. Former Rule 52(d),
regarding motions for new trial, is omitted as unnecessary. See
Tex. R. Civ. P. 324(a) & (b).

34.1

34.2

343

344

34.5

RULE 34. APPELLATE RECORD

Contents. The appellate record consists of the clerk’s
record and. if necessary to the appeal, the reporter’s
record. Even if more than one notice of appeal is filed,
there should be only one appellate record in a case.

Agreed Record. By written stipulation filed with the trial
court clerk, the parties may agree on the contents of the
appellate record. An agreed record will be presumed to
contain all evidence and filings relevant to the appeal. To
request matter to be inciuded in the agreed record, the
parties must comply with the procedures in Rules 34.5 and
34.6.

Agreed Statement of the Case. In lieu of a reporter’s
record, the parties may agree on a brief statement of the
case. The statement must be tiled with the trial court clerk
and included in the appellate record.

Form. The Supreme Court and Court of Criminal
Appeatls will prescribe the form of the appellate record.

Clerk’s Record.

(a) Contents. Unless the parties designate the filings in
the appellate record by agreement under Rule 34.2,
the record must inciude copies of the tollowing:

(1) in civii cases. ail pleadings on which the trial
was held:

{2) in criminal  cases. the indictment or
information. anv special plea or defense
motion that was presented to the court and
overruled. and any written watver:

(3) the court's docket sheet:
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(b)

(4) the court's charge and the jury's verdict, or the
court's findings of fact and conclusions of law;

(5) the court's judgment or other order that is
being appealed; .

(6) any request for findings of fact and
conclusions of law, any post-judgment motion,
and the court's order on the motion;

(7) the notice of appeal;
(8) any formal bill of exception;

(9) any request for a reporter’s record, including
-any statement of points or issues under Rule
34.6(c); i

(10) any request for preparation of the clerk’s
record;

(11) in civil cases, a certified bill of costs, including
the cost of preparing the clerk’s record,
showing credits for payments made; and

(12) subject to (b), any filing that a party designates
to have included in the record.

Request for additional items.

(1) Time for request. At any time before the
clerk’s record is prepared, any party may file
with the trial court clerk a written designation
specifving items to be included in the record.

(2) Request must be specific. A party requesting
that an item be included in the clerk’s record
must specifically describe-the item so that the
clerk can readily identify it. The clerk will
disregard a general designation, such as one for
“all papers filed in the case.” The clerk may
consult with the parties concerning items to be
included in the clerk’s record.

(3) Requesting unnecessary items. In a civil case,
if a party requests that more items than
necessary be included in the clerk’s record or
any supplement, the appellate court may —
regardless of the appeal's outcome — require
that party to pay the costs tor the preparation
of the unnecessary portion.

(4)  Failure 10 timely request. An appellate court
must not refuse to file the clerk’s record or a

()

(@

(e)

(N

supplemental clerk’s record because of a
failure to timely request items to be included in
the clerk’s record.

Supplementation.

(1) If a relevant item has been omitted from the
clerk’s record, the trial court, the appellate
court, or any party may by letter direct the trial
court clerk to prepare, certify, and file in the
appellate court a supplement containing the

" omitted item.

(2) Ifthe appellate court in a criminal case orders
the trial court to prepare and file findings of
fact and conclusions of law as required by law,
the trial court clerk must prepare, certify, and
file in the appellate court a suppiementai
clerk’s record containing those findings and
conclusions.

3 V Any supplemental clerk’s record will be part of
the appellate record.

Defects or inaccuracies. If the clerk’s record is
defective or inaccurate, the appellate clerk must
inform the trial court clerk of the defect or
inaccuracy and instruct the clerk to make the
correction.

Clerk’s record lost or destroyed. !f a filing
designated for inclusion in the clerk’s record has
been lost or destroyed, the parties may, by written
stipulation, deliver a copy of that item to the trial
court clerk for inclusion in the clerk’s record or a
supplement. If the parties cannot agree, the trial
court must — on any party's motion or at the
appellate court's request — determine what
constitutes an accurate copy of the missing item and
order it to be included in the clerk’s record or a
supplement.

Original documents. If the trial court determines
that original documents filed with the trial court
clerk should be inspected by the appellate court or
sent to that court in lieu of copies, the trial court
must make an order for the safekeeping,
transportation, and return of those original
documents. The order must list the original
documents and briefly describe them. All the
documents must be arranged in their listed sequence
and bound tirmly together. On any party's motion or
its own Initiative. the appellate court may direct the
irial court clerk to send it any original document.
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(2) Other parties may designate additions. Any
other party may designate additional exhibits
and portions of the testimony to be included in
the reporter’s record.

(g) Additional copies of clerk’s record in criminal
cases. In a criminal case, the clerk’s record must be
made in duplicate. and ina case in which the death
penalty was assessed. in triplicate. The trial court
clerk must retainthe copy or copies for the parties to
use with the court’s permission. ’ (3) Costs: requesting unnecessary matter.
Additions requested by another party must be
included in the reporter’s record at the
appeilant's cost. But if the trial court finds that

all or part of the designated additions are

34.6 Reporter’s Record.

‘(a) Contents.

(1) Stenographic: recerding. If the proceedings

were stenographically recorded, the reporter’s

record consists of ‘the court reporter's
transcription of so much of the proceedings,
-and any of the exhibits, that the parties ta-the

appeal designate. -

(2) . Electronic recording. If the proceedings were
electronically recorded. the reporter’s record
consists of certified copies of all tapes or other
audio-storage  devices on which the
proceedings were recorded, any of the exhibits
that the parties to the appeal designate, and
certified copies of the original logs prepared by
the court recorder under Rule [3.2.

(b) Request for preparation.

(1) Request to court reporter. At or before the time
for perfecting the appeal, the appellant must
. request in writing that the official reporter
prepare the reporter’s record. The request must
designate the exiubits to be inciuded. A request
to the court reporter — but not the court
recorder — must also designate the portions of

the testimony to be inciuded.

(2) Filing. The appellant must tile a copy of the
request with the trial court clerk.

(3) Fuailure to umelv request. An appellate court
must not refuse to tile a reporter’s record or a
supplemental reporter’s record becausc of a
failure to timely request it.

Partial reporter’s record.

(1Y Effect on appellate points or issues. If the
appellant requests a partial reporter’s record.
the appeilant must inciude in the request a
statement of the points or issues to be
presented on appeal and wiil then be limited to
those points or issues.

{e)

unnecessary to the appeal, the trial court may

* order the other party to pay the costs for the
preparation of the unnecessary additions. This
paragraph does not affect the appellate court's
power to tax costs differently.

(4) Presumptions. The appellate court must
presume that the partial reporter’s record
designated by the parties constitutes the entire
record for purposes of reviewing the stated
points or issues. This presumption applies even
if the statement includes a point or issue
complaining of the legal or factual
insufficiency of the evidence to support a
specific factual finding identified in that point
or issue.

(5) Criminal cases. In a criminal case, if the
statement contains a point complaining that the
evidence is insufficient to support a finding of
guilt, the record must include all the evidence
admitted at the trial on the issue of guilt or
innocence.

Supplemenmtation. |f anything rclevant is omitted
from the reporter's record. the trial court, the
appellate court, or any party may by letter direct the
official court reporter to prepare, certify, and file in
the appellate court a suppiemental reporter's record
containing the omitted items. Any suppiemental
reporter’s record is part of the appellate record.

Inaccuracies in the reporter’s record.

(1) Correction by agreement. The parties may
agree to correct an inaccuracy in the reporter’s
record  without the court reporter's
recertification.

(2)  Currection by trial court. If the parties dispute
whether the reporter’'s record accurately
Jiscloses what occurred in the tnal court. or
the parties agree that it is inaccurate but cannot
agree on corrections to the reporter’s record.
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(g)

the trial court must — after notice and hearing
— settle the dispute. After doing so, the court
must order the court reporter to conform the
reporter’s record to what occurred in the trial
court, and to certify and file in the appellate
court a corrected reporter’s record.

Correction after filing in appellate court. If the

dispute arises after the reporter’s record has -

been filed in the appellate court, that.court may
submit the dispute to the trial court for
resolution. The trial court must then ensure that
the reporter’s.record is made to conform to
what occurred in the trial court.

Reporter’s record lost-or destroyed. An appellant
may be entitled to a new trial under the following
circumstances:

(1) if the appellant has timely requested a
reporter’s record; '

(2) if. without the appellant's fault, a significant
exhibit or a significant portion of the court
reporter's notes and records has been lost or
destroyed or — if the proceedings were
electronically recorded — a significant portion
of the recording has been lost or destroyed or
is inaudible;

if the lost, destroved, or inaudible portion of
the reporter’s record, or the lost or destroved
exhibit, is necessary to the appeal's resolution:
and

(4) if the parties cannot agree on a complete
reporter’s record.

Original exhibits.

(1) Reporter may use in preparing rcporter’s
record. At the court reporter's request. the trial
court clerk must deliver ail originai exhibits to
the reporter for use in preparing the reporter's
record. Unless ordered to include original
exhibits in the reporter’s record. the court
reporter must return the original exhibits to the
clerk after copying them for inciusion in the
reporter’s record. If someone other than the
trial court clerk possesses an original exhibit.
either the trial court or the appeilate court may
order that person to deliver the exhibit to the
trial court clerk.

(93]

[§9]

(2) Use of original exhibits by appellate court. If
the trial court determines that originai exhibits
should be inspected by the appellate court or
sent to that court in lieu of copies, the trial
court must make an order for the safekeeping,
transportation, and return of those exhibits.
The order must list the exhibits and briefly
describe them. To the extent practicable, all
the exhibits must be arranged in their listed
) order and bound firmly together before being
~ sent to the appellate clerk. On any party's
motion or its own initiative, the appellate court
-may direct the trial court clerk to send it any
original exhibit.

(h). Additional copies of reporter’s record in criminai
cases. In a criminal case in which a party requests
a reporter’s record. the court reporter must prepare
a duplicate of the reporter’s record and file it with
the trial court clerk. In a case where the death
penalty was assessed, the court reporter must prepare
two duplicates of the reporter’s record.

(i) Supreme Court and Court of Criminal Appeals may
set fee. From time to time, the Supreme Court and
the Court or Criminal Appeals may set the fee that
the court reporters may charge for preparing the
reporter’s record.

Notes and Comments

Comment to 1997 change: Former Rules 50, 51 and 53 are
merged. Clerk’s record is substituted for transcript, and
reporter’s record is substituted for statement of facts throughout
the rules. In subdivision 34.2. the requisites of an agreed record
are more clearly stated. Former Rule 50(d), regarding the

‘burden to file a complete record. is repealed. Subdivision 34.4

is from former Rules 5i(c) and 53(h). Former Rule 50(0,
regarding a violation of the rules, is repealed. Subparagraph
34.5(b)(2) specifically allows the clerk to consult with the parties
to determine the contents of the clerk’s record. Subparagraph
34.5(b)(3) allows the appellate court to tax costs against a party
for requiring unnecessary items to be included in the clerk’s
record. Paragraph 34.5(c) s new and provides for
suppiementation of the clerk’s record. The provisions of
paragraph 34.5(d) are from former Rule 35(b). The provisions
of paragraph 34.5(c) are trom tormer Rule 50(e). Paragraph
34.6(a), defining the reporter's record. is new. Former Rules
53(b) (Other Requests), (d) (Partial Statement), and (e)
(Unnecessary Portions) arec merged into paragraph 34.6(c).
Paragraph 34.06(d) is new. Paragraph 34.6(e) is from former
Rule 53. Paragraph 34.6(f) is rrom former Rule 30(d). The
provisions of former Rules 33(f) (Certification by Court
Reporter) and (h) (Form) are moved to the Order of the Supreme
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Court and the Court of Criminal Appeals on the preparation of
the record. Former Rule 53(i) (Narrative Statement) is repealed.
The provisions of former Rule 53(j) (Free Statement ot Facts)
are moved to Rule 20. Former Rule 53(k) (Duty of Appeilant to
File) is repealed: it is now the duty of the court reporter to file
the reporter’s record. Paragraph 34.6(g) is from former Rule
51(d). Former Rule 53(g) is now paragraph 34.6(i). Former
Rule 53(1) is now paragraph 34.6(h). The need for two duplicate
records in a death penalty case was created by the habeas corpus
“provision in Code of Criminal Procedure article 11.071.

RULE 35. TIME TO FILE RECORD:
RESPONSIBILITY FOR FILING RECORD

35.1 Civil Cases. The appellate record must be filed in the
appellate court within 30 days after the first notice of
- appeal is filed,.except in an accelerated appeal in which
case the record must be filed within 10 days atter the
notice of appeal is filed.

Criminal Cases. The appellate record must Se filed in the

35.2

appetlate court:

(a) ifamotion for new trial is not filed, within 60 days
after the date the sentence is imposed or suspended
in open court or the order appealed from is signed:

(b) if a timely motion for new trial is filed and denied,
within 120 days after the date the sentenceis
imposed or suspended in open court: or

(c) if a motion for new triat is granted. within 60 days
after the order granting the motion is signed.

35.3 Responsibility for Filing Record.

(a) Clerk’s record. The trial court clerk is responsible
for preparing, certifying, and timely filing the
clerk’s record if:

(1) anotice ot appeal has been filed. and

(2) the party responsible tor paving for the
preparation of the clerk’s record has paid the
clerk's fee. has made satisfactory arrangements
with the cierk to pav the fee. or is entitled to
appeal without payving the fee.

Reporter’s record. The ofticial or deputy reporter is
responsible for imely filing the reporter’s record if:

(b)

(1) anotice or appeal has been tiled:

e

()

(2) the appellant has requested that the reporter’s
record be prepared; and

the party responsible for paying for the
preparation of the reporter’s record has paid
the reporter’s fee, or has made satisfactory
arrangements with the reporter to pay the fee,
or is entitled to appeal without paying the fee.

(¢) Courts to ensure record timely filed. The trial and
appellate courts are jointly responsible for ensuring
that the appellate record is timely filed. The
appellate court must allow the record to be filed late
when the delay is not the appellant’s fault, and may
do so when the delay is the appellant’s fault.

Notes and Comments

Comment to 1997 change: This is former Rule 34. In subdivision
35.1, the time to ftile the record in civil cases is now based on the
date the notice of appeal is filed rather than on the date of the
trial court’s judgment. Subdivision 35.3 is new and makes it the
responsibility of the trial court clerk and court reporter to file the
record. Former Rule 54(c), providing for an extension of time
to file the record, is repealed as unnecessary.

RULE 36. AGENCY RECORD
IN ADMINISTRATIVE APPEALS

Scope. This rule applies only to cases involving judicial
review of state agency decisions in contested cases under
the Administrative Procedure Act.

36.1

36.2 Inclusion in Appellate Record. The record of an agency
proceeding filed in the trial court may be inciuded in
either the clerk’s record or the reporter’s record.

36.3 Correcting the Record.

Correction by agreement. At any stage of the
proceeding, the parties may agree to correct an
agency record filed under Section 2001.175(b) of
the Government Code to ensure that the agency
record accurately reflects the contested case
proccedings before the agency. The court reporter
need not recertify the agency record.

(a)

Correction hy trial cours. If the parties cannot agree
10 a correction to the agency record. the appellate
court must — on any party's motion or its own
incentive — send the question to the trial court. After
notice and hearing. the trial court must determine
what constitutes an accurate copy of the agency

(h)
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record and order the agency to send an accurate
copy to the cierk of the court in Which the case is
pending. - )

Notes-and Comments

Comment to 1997 change: The rule is new.

"37.1

37.2

37.3

RULE 37. DUTIES OF THE APPELLATE B

CLERK ON RECEIVING THE
NOTICE OF APPEAL AND.RECORD

On Receiving the Notice of Appéal.— If the appellate
clerk determines that the notice of appeal.is defective, the
clerk must notify the parties-of the defect so that it can be
remedied, if possible. If a proper notice of appeat is not

" filed in the trial court within 30 days of the date of the

clerk's notice, the clerk must refer the matter to the
appellate court, which will-make an appropriate order.

On Receiving the Record. On receiving the clerk’s

record from the trial court clerk or the reporter’s record
from the reporter, the appellate clerk must determine
whether each compiies with the Supreme Court’s and
Court of Criminal Appeals’ order on preparation of the
record. If so, the clerk must endorse on each the date of
receipt, file it, and notify the parties of the filing and the
date. If not, the clerk must endorse on the clerk’s record

or reporter’s record — whichever is defective — the date -

of receipt and return it to the official responsible for filing
it. The appellate court clerk must specify the defects and
instruct the officiai to correct the defects and retumn-the
record to the appeilate court by a specified date.

If No Record Filed.

(a) Notice of late record. If the clerk’s record or
reporter’s record has not been timely filed, the
appeilate clerk must send notice to the official
responsible for filing it stating that the record is late
and requesting that the record be filed within 30
days. The appellate clerk must send a copy of this
notice to the parties and the trial court. If the clerk

does not receive the record within 30 days of the ~

date of the notice. the clerk must refer the matter to
the appeliate court. The court must make whatever
order is appropriate to avoid further delay and to
preserve the parties' rights.
(b) If no clerk’s record filed due to appellant’s fault.
It the trial court clerk failed to file the clerk’s record
because the appellant failed to pay or make
arrangements to pay the clerk’s fee for preparing the

clerk’s record, the appellate court may — on a
party’s motion or its own initiative — dismiss the
appeal for want of prosecution unless the appellant
was entitled to proceed without payment of costs.
The court must give the appellant a reasonable
opportunity to cure before dismissal.

(c) Ifnoreporter’s record filed due to appellant's fault.
Under the following circumstances, and if the
clerk’s record has been filed, the appeilate court may
— after first giving the appeilant notice and a
reasonable opportunity to cure — consider and
decide those issues or points that do not require a
reporter’s record for a decision. The court may do

- this if no reporter’s record has been filed because:

(1) the appellant failed to request a reporter’s
record; or

(2) (A) appeillant failed to pay or make
arrangements to pay the reporter's fee to

prepare the reporter’s record; and

(B) the appellant is not entitled to proceed
without payment of costs.

Notes and Comments

Comment to 1997 change: Former Rules 36 and 57(a) are
merged. Subdivisions 37.2 and 37.3 are new.

38.1

RULE 38. REQUISITES OF BRlErFS

Appellant's Brief. The appeilant’s brief must, under
appropriate headings and in the order here indicated.
contain the following:

(a) [dentity of parties and counsel. The brief must give
a complete list of all parties to the trial court's
judgment or order appealed from. and the names and

_addresses of all trial and appeilate counsel.

(b) Table of contents. The brief must have a table of

contents with references to the pages of the brief.

The table of contents must indicate the subject

matter of each issue or point, or group of issues or

points.

(¢) Index of authorities. The brief must have an index
of authoritics arranged alphabetically and indicating
the pages of the brief where the authorities are cited.
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(d)

i (e)

M

(g)

(h)

(i)

@

Statement of the case. The brief must state concisely
the nature of the case (e.g., whether it is a suit for
damages, on- a note, or involving a murder
prosecution), the course of proceedings, and the trial
court's disposition of the case. The statement should
be supported by record references, should seldom
exceed one-half page, and should not discuss the

- facts.

Issues presented. The brief must state concisely all »

issues or points presented for review. The statement
of an issue or point will be treated as covering every
subsidiary question that is fairly included-

Statement of facts. The brief must state concisely

and without argument- the facts pertinent to -the
issues or pointspresented. In a civil case, the court
will accept as true the facts stated unless another
party contradicts them. The statement must be
supported by record references.

Summary of the argument. The brief must contain
a succinct, clear, and accurate statement of the
arguments made in the body of the brief. This
summary must not merely repeat the issues or points
presented for review.

Argument. The brief must contain a clear and
concise argument for the contentions made, with
appropriate citations to authorities and to the record.

Prayer. The brief must contain a short conclusion
that clearly states the nature of the relief sought.

Appendix.

(1) MNecessarv contents. Unless voluminous or
impracticable, the appendix must contain a
copy of:

(A) the trial court’s judgment or other
appealable order from which relief is
sought;

(B) the jury charge and verdict. if any, or the
trial court’s findings of fact- and
conclusions ot law. if any; and

(C) the text of any rufe. regulation.
ordinance, statute, constitutional
provision, or other iaw on which the
argument is based. and the text of any
contract or other document that is central
to the argument.

(2) Optional contents. The appendix may contain
any other item pertinent to the issues or points
presented for review, including copies or
excerpts of relevant court opinions, laws,
documents on which the suit was based,
pleadings, excerpts from the reporter’s record,
and similar material. Items should not be
included in the appendix to attempt to avoid
the page limits for the brief.

38.2 “Appellee's Brief.

(a) Formof brief.

(1) An appeilee's brief must conform to the
requirements of subdivision 38.1, except that:

(A) the list of parties and counsel is not
required unless necessary to supplement
or correct the appellant's list; and

(B) the appellee’s brief need not include a

statement of the case, a statement of the

. issues presented, or a statement of facts,

unless the appeilee is dissatisfied with
that portion of the appeliant's brief.

(2) When practicable, the appellee's brief should
respond to the appeilant's issues or points in
the order the appeilant presented those issues
or points.

(b) Cross-points.

(1) Judgment norwithstanding the verdict. When
the  trial  court renders  judgment
notwithstanding the verdict on one or more
questions, the appellee must bring forward by
cross-point any issue or point that would have
vitiated the verdict or that would have
prevented an affirmance of the judgment if the
trial court had entered judgment on the verdict.
Failure to bring forward by cross-point an
issue or point that would vitiate the verdict or
prevent an affirmance of the judgment waives
that complaint. Inciuded in this requirement is
a point that:

(A) the verdict or one or more jury findings
have insutficient evidentiary support or
are  against  the  overwheiming
preponderance of the evidence as a
matter of fact; or
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38.3

38.4

38.5

(B) the verdict should be set aside because of
improper argument of counsel. _
(2) When evidentiarv hearing needed. The
" appellate-court must remand a case to thé trial
court to take evidence if:

(A) the appellate court has sustained a point

raised by the appellant;and- . .. ...

(B) the -abpejlee raised a cross-point that
requires the taking of additional

evidence, . ) e

Repl_v Brief. The appellam may file a reply brief
addressing any matter in‘thetappellee’s brief. T

Length of Briefs. An appellant’s brief or an appeliee’s
brief must be no longer than 50 pages, exclusive of pages
containing the identity of parties and counsel. the table of
contents, the index of authorities, the statement of the

case, the issues presented, and the appendix. A reply brief .

must be no longer than 25 pages, exclusive of the items
stated above. But in a'civil case, the aggregate number of
pages of all briefs filed by a party must not exceed 90,
exclusive of the items stated above. The court may, on
motion, permit a fonger brief.

Appendix for Cases Recorded Electronically. In cases.

where the proceedings were electronically recordéd, the
following rules apply: :
(a) ppendix.

(1) Ingeneral. At or before the time a party's brief
is due. the party must file one copy of an
appendix containing a transcription of all
portions of the recording that the party
considers relevant to the appellate issues or
points. A copy of.all relevant exhibits must be

included. Unless another party objects. the
transcription will be presumed accurate.

(2) Repetition not required. A party's appendix
need not repeat evidence inciuded in any
previously filed appendix.

(3) Form. The form of the appendix and
transcription  must  conform 0 any

specifications of the Supreme Court and Court
of Criminal Appeals concerning the form of
the reporter's record except that it need not
have the reporter’s certificate.

. (b)

(c)

(d)

(e)

(4) Notice. At the time the appendix is filed, the
party must give written notice of the filing to
all parties to the trial court's judgment or order.
The notice must specify, by referring to the
index numbers in the court recorder’s logs,
those parts of the recording that are included in
the appendix. The filing party need not serve a
copy of the appendix.

Presumptions. The same presumptions that apply to
a_partial reporter’s record under Rule 34.6(c)(4)
apply to the parties' appendixes. The appellate court
need not review any part of the electronic recording.

Supplemental appendix. The appellate court may
direct or allow a party to file a suppiemental
appendix containing a transcription of additional
portions of the recording.

Inability 10 pay. A party who cannot pay the cost of
an appendix must file the affidavit provided for by
Rule 20. The party must also state in the affidavit or
a supplemental affidavit that the party has neither
the access to the equipment necessary nor the skiil
necessary to prepare the appendix. If a contest to the
affidavit is not sustained by written order, the court
recorder must transcribe or have transcribed those
portions of the recording that the party designates
and must file the transcription as that party's
appendix, along with all exhibits.

Inaccuracies.

(1) Correction by agreemenmt. The parties may
agree 1o correct an inaccuracy in the
transcription of the recording.

Correction by appellate or trial court. If the
parties dispute whether an electronic recording
or transcription accurately discloses what
occurred in the trial court but cannot agree on
corrections. the appellate court may:

(A) settle the dispute by reviewing the
recording: or

(B) submit the dispute to the trial court,
which must — after notice and hearing —
settle the dispute and ensure that the
recording or transcription is made to
conform to what occurred in the trial
court.
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Costs. The actual expense of preparing the
appendixes or the amount prescribed for ofrficial
reporters, whichever is less. is taxed as costs. The

“appellate court may disallow the cost of any portion

of the appendixes that it considers surplusage or that
does not conform to any specifications prescribed by
the Supreme Court or Court of Criminal Appeals.

. 38.6 Timeto FiIeBriefs. _

(a). Appellant's filing date. Excépt in-a-habeas corpus

(b)

(c)

(d)

appeal, which is governed by Rule 31, an appellant
must file a brief within 30 days — 20 days in an
accelerated appeal — after the later of:

) (1) the date the clerk’s record was tiled; or

(2) the date the reporter's record was filed.

Appeliee’s filing date. The appellee's brief must be
filed within 30 days-— 20 days in an accelerated
appeal — after the date the appellant's brief was

- filed. In a civil case, if the appellant has not filed a

brief as provided in this rule, an appellee may file a
brief within 30 days — 20 days in an accelerated
appeal — after the date the appellant's brief was due.

Filing date for reply brief. A reply brief. if any,
must be filed within 20 days after the date the
appellee's brief was filed.

Madifications of filing time. On-motion complying
with Rule 10.5(b), the appellate court may extend
the ume for filing the appeilant’s brief and may
postpone submission of the case. A motion to extend
the time to file the brief may be filcd betore or after
the date the brief is due. The court may also. in the

_interests of justice, shorten the time for filing briefs

and for submission of the case.

38.7 Amendment or Supplementation. A\ brief may be
amended or supplemented whenever justice requires, on
whatever reasonable terms the court may prescrioe.

38.8 Failure of Appellant to File Bricf.

(a)

Civil cases. It an appelilant rails to umely file a brief.
the appeilate court mayv:

(1) dismiss the appeal tor want of prosecution.
unless tiic appellant reasonably expiains the
failure and the appellee is not significanty
injured by the appetiant's tailure to tumeiy file
a brier:

(99}
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38.9

(2) decline to dismiss the appeal and give further
direction to the case as it considers proper; or

(3) if an appellee’s brief is filed, the court may
regard that brief as correctly presenting the
case and may affirm the trial court's judgment
upon that brief without examining the record.

(b) Criminal cases.

(1) Effect. An appellant's failure to timely file a
brief does not authorize either dismissal of the
appeal or, except as provided in (4),
consideration of the appeal without briefs.

(2) Notice. If the appellant's brief is not timely
filed, the appetlate clerk must notify counsel
for the parties and the trial court of that fact. If
the appellate court does not receive a
satisfactory response within ten days, the court
must order the trial court to immediately
conduct a hearing to determine whether the
appeilant desires to prosecute his appeal,
whether the appeilant is indigent, or, if not
indigent, whether retained counsel has
abandoned the appeal. and to make appropriate
findings and recommendations.

(3) Hearing. In accordance with (2), the trial court
must conduct- any necessary hearings, make
appropriate findings and recommendations,
and have a record of the proceedings prepared,
which record — including any order and
findings — must be sent to the appellate court.

(4) Appellate court action. Based on the trial
court's record. the appellate court may act
appropriately to ensure that the appellant's
richts are protected, inciuding initiating
contempt proceedings against appellant's
counsel. If the trial court has found that the
appeliant no longer desires to prosecute the
appeal. or that the appeilant is not indigent but
has not made the necessary arrangements for
filing a brief, the appellate court may consider
the appeal without briefs, as justicc may
require.

Briefing Rules to be Construed Liberaily. Because
briefs are meant to acquatnt the court with the issues in a
case and to present argument that wiil enable the court to
decide the case. substantiai compliance with this ruie is
sutticient. subject to the foilowing.



Page 38

TEXAS RULES OF APPELLATE PROCEDURE

(a) Formal defects. If the court determines that this rule
has been flagrantiy violated, it may require 2 brief to
be amended, supplemented, or redrawn. [f another

" brief that does not comply with this rule is filed, the
court may strike the brief, prohibit the party from
filing another, and proceed as if the party had failed
to file a brief.

before for after submission, that the case has not
been properly pl;esented in the briefs, or that the law
and authorities have not been properly cited in the
briefs, the court may_.postpone submission, require
additional briefing, and make any other order
" necessary for.a satisfactory submission of the case.

Notes and Comments

Comment to 1997 change: This is former Rule 74. The rule is
substantially rewritten. Paragraph 38.1(e) now specifically
“allows a party to either present issues or points of error.
Paragraphs 38.1(f) and (g) are new and require a brief to include
. a statement of facts and summary of the-argument. Paragraph
38.2(b) is new and gives specific requirements for cross-points.
See also TEX. R. CIv. P. 324(c). Subdivision 38.3 is new and
provides for a reply brief. Subdivision 38.4 imposes a total brief
limit of 90 pages on each party. Thus, if more than one party
has filed a notice of appeal. there will be muitiple appellant’s,
appellee’s, and reply briefs. but each party is limited to a total of
90 pages. Subdivision 38.5 is new and provides for an appendix
in cases recorded electronically in the trial court. Paragraph
38.6(c) now provides that the appellee has 30 — rather than 25
— days to file a brief. The provisions of former Rules 74(1)
(Number of Copies), (j)-(Briefs Typewritten or Printed), and (q)
(Service of Briefs) are omined as unnecessary. See Rule 9.

RULE 39. ORAL ARGUMENT;
SUBMISSION WITHOUT ARGUMENT

39.1 Right to Oral Argument. Except as provided in 39.8.
when a case is properiy prepared for submission any party
who has filed a brief and who has timely requested oral
argument may argue the case to the court when the case 1s
called for argument.

39.2 Purpose of Argument. Oral argument should emphasize

and clarify the written arguments in the briefs. Counsel

should not merely read from prepared text. Counsel
should assume that ail members of the court have read the
briefs before oral argument and counsel should be
prepared to respond to questions. A party should not refer

to or comment on marters not involved in or pertaining 1o

what is in the record.

Substantive defects. 1f the court determines, either

39.3

39.4

39.5

39.6

39.7

39.8

39.9

Time Allowed. The court will set the time that will be
allowed for argument. Counsel must complete argument
in the time allotted and may continue after the expiration
of the allotted time only with permission of the court.
Counsel is not required to use all the allotted time. The
appeliant must be allowed to conciude the argument.

Number of Counsei. Generally, only one counsel should
argue for each side.” Except on leave of court, no more
than two counsel on each side may argue. Only one

‘counsel may argue in rebuttal.

Argument by Amicus. With leave of court obtained
before the argument and with a party's consent, an amicus
curiae may share ailotted time with that party. Otherwise,
counsel for amicus may not argue. '

When Only One Party Files a Brief. If counsel for only
one party has filed a brief, the court may allow that party
to argue.

Request and Waiver. A party desiring oral argument
must note that request on the front cover of the party’s
brief. A party's failure to request oral argument waives the
party's right to argue. But even if a party has waived oral

-argument, the court may direct the party to appear and

argue.

Cases Advanced Without Oral Argument. In its
discretion, the court of appeals may decide a case without
oral argument if argument would not significantly aid the
court in determining the legal and factual issues presented
in.the appeal.

Clerk’s Notice. The cierk must send to the parties — at
least 21 days before the date the case is set for argument
or submission without argument — a notice telling the
parties:

(a) whether the court will allow oral argument or will
submit the case without argument;

(b)

the date of argument or submission without
argument; and

(¢) if argument is allowed. the time allotted for
argument.

A party's failure to receive the notice does not prevent a
case's argument or submission on the scheduled date.

Notes and Comments
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Comment to 1997 change: This is former Rule 75. Technical and
nonsubstantive changes are made. :

40.1

40.2

RULE 40. ORDER OF SUBMISSION
AND DECISION '

Civil Cases. The court of appeals may determine the order

in which civil cases will be submitted and decided. But the

-following types of cases have precedence over all others:

(a) acase given precedence by law;
(b) an accelerated appeal: and

(¢) a case that the court determines should be given
precedence in the interest of justice. -

Criminal Cases. In cases not otherwise given precedence
by law, the court of appeais must hear and determine a
criminal appeal at the earliest possible time, having due
regard for the parties' rights and for the proper
administration of justice.

Reference

See Code of Criminal Procedure article 44.01(f).

Notes and Comments

Comment on 1997 change: The provisions of former Rules 76,
77 and 78 are merged. Civil cases invoiving the Railroad
Commission, the State, and "cases submitted on oral argument
for all partes” are no longer siven preference unless given
preterence by law.

41.1

RULE 41. PANEL AND EN BANC SUBMISSION
Submission to Panel.

(a) Constitution of panel. Except as provided in
Section 22.223 of the Government Code and these
rules, an originai submission ot a case in a court of
appeals must be to a panei of the court consisting of
three justices who will participate in considering a
case at the time of submission. A majority ot the
panel. which constitutes a guorum. must agree on
the judgment. Except as othenwise provided in these
rules. a panel's opinion constitutes the court's
opinion. and the court must render a judgment in
accordance with the panel opinion.

(b) When panel cannot agree on judgment. f for any
reason after an original submission only two justices
participate in considering a case and they cannot
agree on a judgment, the chief justice of the court of
appeals must either designate another justice of the
court to sit on the panel to consider the case or
convene the court en banc to consider the case. The
reconstituted panel or the en banc court may order
the case reargued.

(¢c) When court cannot agree on judgment. If a court of

appeals consists of only three justices, and if for any
reason after an original submission only two justices
participate in considering a case and they cannot
agree on a judgment, that fact must be certified to
the chief justice of the Supreme Court. The chief
justice may then temporarily assign a justice of
another court of appeals or a qualified retired justice
or judge to sit with the court of appeals to consider
the case. The reconstituted court may order the case
reargued.

41.2 Submission to En Banc Court.

(a) Constitution of en banc court. An en banc court
consists of all members of the court who are not
disqualified or recused and — if the case was
originally submitted to a panel — any members of
the panel who are not members of the court. A
majority of the en banc court constitute a2 quorum. A
majority of the en banc court must agree on a
judgment.

(b) When en banc court cannot agree on judgment. |f
a majority of an en banc court cannot agree on a
judgment, that fact must be certified to the chief
justice of the Supreme Court. The chief justice may
then temporarily assign a justice of another court of
appeals or a qualified retired justice or judge to sit
with the court of appeals to consider the case. The
reconstituted court may order the case reargued.

(¢) En bhanc consideration disfavored. En banc
consideration of a case is not tavored and should not
be ordered unless necessary to secure or maintain
uniformity of the court's decisions or uniess
extraordinary circumstances require en banc
consideration. A vote to determine whether a case
wiil be heard or reheard en banc need not be taken
unless a justice of the court requests a vote. {f a vote
is requested and a majority of the court's members
vote to hear or rehear the case en banc, the en banc
court will hear or rehear the case. Otherwise. a panel
oI the court will consider the case.
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Notes and Comments

Comment to 1997 change: This is former Rule 79. The rule is
reorganized. Paragraphs 41.1(b) and (c) are amended to make
clear that a three judge panel must hear the case. Therefore, only
if a member of a panel is lost after submission do the provisions
for appointment of another justice to break a deadlock come into
play. Paragraph 41.2(a) is amended to define an en banc court.

RULE 42. DISMISSAL
42.1 Voluntary Dismissal in Civil Cases.

(a)y The appellate court may dispose of an.appeal as

foliows: Tl .

(1) in accordance with an agreement signed by all

- parties or their attorneys and filed with the
clerk; or

(2) in accordance with a motion of appeliant to
dismiss the appeal or affirm the appealed
judgment or order; but no party may be
prevented from seeking any relief to which it
would otherwise be entitied.

(b) A severable portion of the proceeding may be
disposed of under (a) if it will not prejudice the
remaining parties.

(c) In dismissing a proceeding the appellate court will
determine whether to withdraw any opinion it has
already issued. An agreement or motion for
dismissal cannot be conditioned on withdrawal of
the opinion.

42.2 Voluntary Dismissal in Criminal Cases.

(a) Atany time before the appellate court's decision, the
appellate court may dismiss the appeal if the
appellant withdraws his or her notice of appeal. The
appellant and his or her attormev must sign the
written withdrawal and file it in duplicate with the
appellate clerk, who must immediately send the
duplicate copy to the trial court clerk. '

(b) After the court of appeals hands down its opinion. an
appeilant may not withdraw the notice of appeal
unless the other parties consent and the court of
appeals approves the withdrawal. If consent and
approval are obtained, the appellate opinion must be
withdrawn and the appeal dismissed. The appeilate

40

clerk must send notice of the dismissal to the trial
court clerk.

42.3 Involuntary Dismissal in Civil Cases. Under the
. following circumstances, on any party's motion — or on its
own initiative after giving ten days' notice to ail parties —
the appellate court may dismiss the appeal or affirm the
appealed judgment or order. Dismissal or affirmance may

occur if the appeal is subject to dismissal:

-- M(a),

for want of jurisdiction;
(b) for want of prosecution; or

(c) because the appellant has failed to comply with a
- requirement of these rules, a court order, or a notice
from the clerk requiring a response or other action
within a specified time.
42.4 Involuntary Dismissal in Criminal Cases. The appellate
court must dismiss an appeal on the State's motion,
supported by affidavit, showing that the appellant has
escaped from custody pending the appeal and that to the .
affiant's knowledge, the appellant has not, within ten days
after escaping, voluntarily returned to lawful custody
within the state.

(a) Timely return to custody; reinstatement. The appeal
may not be dismissed — or, if dismissed, must be
reinstated — if an affidavit of an officer or other
credible person is filed showing that the appellant,
within ten days after escaping, voluntarily returned
to lawful custody within the state.

(b) Life sentence. The appellate court may overrule the
motion to dismiss — or, if the motion was granted,
may reinstate the appeal — if:

(1) the appellant received a life sentence; and
(2) the appellant is recaptured or voluntarily
surrenders within 30 days after escaping.
Notes and Comments
Comment to 1997 change: Former Rules 59 and 60 are merged.
Paragraph 42.1(c), allowing a court of appeals to withdraw its
opinion. is new. Provision is made in paragraph 42.3(c) for

dismissal of an appeal for failure to comply with a notice from
the clerk. Other changes are made.

RULE 43. JUDGMENT OF THE
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COURT OF APPEALS

43.1 Time. The court of appeals should render its judgment
promptly after submission of a case.

43.2 Types of Judgment. The court of appeals may:

(a) affirm the trial court's judgment in whole or in part;
)

modify the trial court's judgment and affirm it as
modified; - - - -

(c) reverse the trial court's judgment in whole or in part
and render the judgment that the trial court should
have rendered; -

(d) reverse the trial court's judgment and remand the
case for further proceedings;

(e) vacate the trial court's judgment and dismiss the
case; or

(f) dismiss the appeal.
43.3 Rendition Appropriate Unless Remand Necessary.
When reversing a trial court's judgment, the court must

render the judgment that the trial court should have
rendered, except when:

(a) aremand is necessary for further proceedings; or

(b) the interests of justice require a remand for another
trial.

43.4 Judgment for Costs in Civil Cases. In a civil case, the
court of appeals judgment should award to the prevailing
party the appellate costs — including preparation costs for
the clerk’s record and the reporter’s record — that were
incurred by that party. But the court of appeals may tax
costs otherwise as required by law or for good cause.
43.5 Judgment Against Sureties in Civil Cases. When a court
of appeals affirms the trial court judgment. or modifies
that judgment and renders judgment against the appellant.
the court of appeals must render judgment against the
sureties on the appellant's supersedeas bond. if any, for the
performance of the judgment and for any costs taxed
against the appelilant.
43.6 Other Orders. The court of appeals may make any other
appropriate order that the law and the nature of the case
require.

Notes and Commecents

41

Comment to 1997 changes: Former Rules 80(a) - (c) and 82 are
merged. Paragraph 43.2(¢) allows the court of appeals to vacate
the trial court’s judgment and dismiss the case; paragraph 43.2(f)
allows the court of appeals to dismiss the appeal. Both
provisions are new but codify current practice. Paragraph
43.3(a) is moved here from former Rule 81(c). Paragraph
43.3(b), allowing a remand in the interest of justice, is new.
Subdivisions 43.4 and 43.5 are from former Rule 82.

RULE 44. REVERSIBLE ERROR
44.1 Reversible Error in Civil Cases.

(a) Standard for reversible error. No judgment may be
reversed on appeal on the ground that the triai court
made an error of law unless the court of appeals
concludes that the error compiained of:

(1) probably caused the rendition of an improper
judgment; or

(2) probably prevented the appeilant from properiy
presenting the case to the court of appeals.

(b) Error affecting only part of case. If the error affects
part of. but not all, the matter in controversy, and
that part is separable without unfaimess to the
parties, the judgment must be reversed and a new
trial ordered only as to the part affected by. the error.
The court may not order a separate trial solely on
unliquidated damages if liability is contested.

44.2 Reversible Error in Criminai Cases.

(a) Constitutional error. If the appellate record in a
criminal case reveals constitutional error that is
subject to harmiess error review, the court of appeais
must reverse a judgment of conviction or
punishment unless the court determines beyond a
reasonable doubt that the error did not contribute to
the conviction or punishment.

(b) Other errors. Any other error, defect, irreguiarity,
or variance that does not affect substantial rights
must be disregarded.

(¢) Presumprions. Unless the following matters were
disputed in the trial court, or unless the record
affirmatively shows the contrary, the court of
appeals must presume:

(1) that venue was proved in the trial court;
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(2) that the jufy was properly impaneied and
sworn; '

(3) thatthe defendant was arraigned;

(4) that the defendant pleaded to the indictment or
other charging instrument; and

(5) that the court's charge was certified by the trial .

court and filed by the clerk before it was read
to the jury. o '

44.3 Defects in Procedure. A court of appeals must not affirm
or reverse a judgment or dismiss an appeal for formal
defects or irregularities in appeilate procedure without
allowing a reasonable time to correct or amend the defects
or irregularities. ' )

44.4 Remediable Error of the Trial Court.

(a) Generally. A court of appeals must not affirm or
reverse a judgment or dismiss an appeal if:

(1) the trial court's erroneous action or failure or
refusal to act prevents the proper presentation
of a case to the court of appeals; and

(2) the trial court can correct its action or failure to
act.

(b) Court of appeals direction if crror remediable. 1f
the circumstances described in (a) exist, the court of
appeals must direct the trial court to correct the
error. The court of appeals will then proceed as if the
erroneous action or failure to act had not occurred.

Notes and Comments

Comment to 1997 change: Former Rules 80(d), 81 and 83 are
merged. The reversible error standard in subdivision 44.1 is
amended to omit the reference to an action “reasonably
calculated to cause” an improper judgment, but no substantive
change is intended. Paragraph 44.2(a) is amended to limit its
standard of review to constitutional errors that are subject to
harmless error review. Paragraph 44.2(b) is new and is taken
from Federal Rule of Criminal Procedure 32(a) without
substantive change. Paragraph 44.2(c) is former Rule 80(d)
without substantive change. Subdivision 44.3 is amended to
delete the reference to defects of “substance” and to delete the
provisions regarding the late filing of the record.

RULE 45. DAMAGES FOR
FRIVOLOUS APPEALS IN CIVIL CASES

42

If the court of appeals determines that an appeal is frivolous, it
may — on motion of any party or on its own initiative, after
notice and a reasonable opportunity for response — award each
prevailing party just damages. In determining whether to award
damages, the court must not consider any matter that does not
appear in the record, briefs, or other papers filed in the court of
appeals.

Notes and Comments

Comment to 1997 change: This is former Rule 84. The limit on
the amount of the sanction that may be imposed is repealed. A
requirement of notice and opportunity to respond is added.

RULE 46. REMITTITUR IN CIVIL CASES

46.1 Remittitur After Appeal Perfected. If the trial court
suggests a remittitur but the case is appealed before the
remittitur is filed, the party who wouid make the remittitur
may do so in the court of appeals in the same manner as
in the trial court. The court of appeals must then render
the judgment that the trial court should have rendered if
the remittitur had been made in the trial court.

46.2 Appeal on Remittitur. If a party makes the remittitur at
the trial judge’s suggestion and the party benefiting from
the remittitur appeals, the remitting party is not barred
from contending in the court of appeals that all or part of
the remittitur should not have been required, but the
remitting party must perfect an appeal to raise that point.
If the court of appeals sustains the remitting party's
contention that remittitur should not have been required,
the court must render the judgment that the trial court
should have rendered.
46.3 Suggestion of Remittitur by Court of Appeals. The
court of appeals may suggest a remittitur. If the remittitur
is timely filed, the court must reform and affirm the trial
court's judgment in accordance with the remittitur. [f the
remittitur is not timely filed, the court must reverse the
trial court's judgment.

46.4 Refusal to Remit Must Not Be Mentioned in Later

Trial. If the court of appeals suggests a remittitur, but no

remittitur is filed, evidence of the court's determination

regarding remittitur is inadmissible in a later trial of the
case.

46.5 Voiuntary Remittitur. if a court of appeals reverses the

trial court's judgment because of a legal error that affects

only part of the damages awarded by the judgment, the
affected party may — within 15 days after the court of
appeais' judgment — voluntarily remit the amount that the
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court of appeals determined should not have been
awarded by the judgment. If the remittitur is timely filed
and the court of appeals determines that the voluntary
remittitur cures the reversible error, then the remittitur
must be accepted and the trial court judgment affirmed.

Notes and Comments

Comment to 1997 change: T}us is former Rule 85 The rule is

revised without substannve change.

RULE 47, OPlNlONS L
puaucuxow AND CITATION

47.1 Written Opinions.. The court of app_eals must hand down
a written opinion that is as .brief as practicable but that
addresses every issue raised and necessary to final
disposition of the appeal. Where the issues are settled, the
court should write a brief memorandum opinion no longer
than necessary to advise the parties of the court’s decision
and the basic reasons for it.

47.2 Signing of Opinions. A majority of the justices who
participate in considering the case must determine
whether the opinion will be signed by a justice will be per
curiam. The names of the participating justices must be
noted on all written opinions or orders of the court or a
panel of the court.

47.3 Publication of Opinions.

(a)  Theinitial decision. A majority of the justices who
participate in considering a case must determine —
before the opinion is handed down — whether the
opinion meets the criteria stated in 474 for
pubiication. If those criteria are not met, the opinion
will be distributed only to the persons specified in
Rule 48, but a copy may be furnished to any person
on request by that person.

(b) Notation on opinions. A notation stating “publish”
or “do not publish” must be made on each opinion.

(¢) Reconsideration of decision on whether to publish. -

Any party may move the appellate court to
reconsider its decision regarding publication of an
opinion but the court of appeals must not order any
unpublished opinion to be published after the
Supreme Court or Court of Criminal Appeals has
acted on any party's petition for rcview, petition for
discretionary review, or other request for refief.

(d) High-court order. The Supreme Court or the Court
of Criminal Appeals may, at any time, order a court
of appeals' opinion published.

47.4 Standards for Publication. An opinion should be
published only if it does any of the following:

(a) establishes a new rule of law, alters or modifies an
existing rule, or applies an existing rule to a novel
fact situation likely to recur in future cases:;

(b) involves a legal issue of continuing public interest;
(c) criticizes existing law; or
(d) resolves an apparent conflict of authority.

47.5" Concurring and Dissenting Opinions. Only a justice
who participated in the decision of a case may file an
opinion concurring in or dissenting from the judgment of
the court of appeals. Any justice on the court may file an
opinion in connection with a denial of a hearing or
rehearing en banc. A concurring or dissenting opinion
may be published if, in the judgment of its-author, it meets
one of the criteria established in 47.4. If a concurrence or
dissent is to be published, the majority opinion must be
published as well.

47.6 Action of En Banc Court. Sitting en banc, the court may
modify or overrule a panel's decision regarding the-
signing or publication of the panel's opinion or opinions.

47.7 Unpublished Opinions. Opinions not designated for
publication by the court of appeals must not be cited as
authority by counsel or by a court.

Notes and Comments

Comment to 1997 change: This is former Rule 90. Subdivision
47.1 makes clear that a memorandum opinion should not bé any
longer than necessaryv. Subdivision 47.5 is amended to make
clear that only justices who participated in the decision may file
an opinion in the case. Judges who are not on a panel may file
an opinton only in respect to a hearing or rehearing en banc.
Former Rule 90(h), regarding publication of opinions after the
Supreme Court grants review. is repealed.

RULE 48. COPY OF OPINION AND
JUDGMENT TO INTERESTED PARTIES
AND OTHER COURTS

48.1 Mailing Opinion and Judgment in All Cases. On the
date when an appellate court's opinion is handed down.
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48.2°

48.3

the appellate clerk must mail or deliver copies of the
opinion and judgment to the following persons;.

(a) the trial judge;
the trial court clerk;

(b)

(©) the regional administrative judge; and

~ (d) all parties to the appeal.

Additional Recipients in"Criminal Cases. In criminal
cases, copies of the opinion and Judomemwﬂl also be

-malled or dehvered to the State Prosecutmo Artomev

Filing Opinion ant_i.Jud'gniém. The trial court clerk must

~ file a copy of the opinion and judgment among the papers

Comment to 1997 change: This is f:dnner Rule 91 wi,tfn changes. -

49.1

49.2

49.3

19.4

49.5

of the case in that court.

Notes and Comments

RULE 49. MOTION AND FURTHER
MOTION FOR REHEARING

Motion for Rehearing. A motion for rehearing may be
filed within |5 days after the court of appeals’ judgment

or order is rendered The motion must clearly state the

points relied on for the rehearing.

Response. No response to a motion for rehearing need be
filed unless the court so requests. A motion will not be
aranted unless a response has been tiled or requested by
the court.

Decision on Motion. A motion for rehearing may be
granted by a majority of the justices who participated in
the decision of the case. Otherwise, it must be denied. If
rehearing is granted. the court or panei may dispose of the
case with or without rebriefing and oral argument.

Accelerated Appeals. In an accclerated appeal. the
appellate court may deny the right to file a motion for
rehearing or shorten the time to file such a motion.

Further Motion for Rehearing. After a court rehears a
case, a further motion for rehearing may be filed within 13
days ot the court's action if the court:

(a)

modifies its judgment:

(b)

vacates its judgment and renders a new judgment: or

44

49.6

49.7.

49.8

49.9

(c) issues an opinion in overruling a motion for
rehearing.

Amendments. A motion for rehearing may be amended

- as a matter of right anytime before the -15-day period

allowed for filing the motion expires, and with leave of
the court, anytime before the court of appeals decides the
motion.

En Banc Reconsideration. While the court of appeals has
plenary Jurisdiction, a majority of the en banc court may,
with or without a motion, order en banc reconsideration of
a panel's decision. If a majority orders reconsideration, the
panei's judgment or order does not become final, and the
case will be resubmitted to the court for en banc review
and disposition. '

Extensions of Time. A court of appeals may extend the
time for filing a motion or a further motion for rehearing
if a party files a motion comiplying with Rule 10.5(b) no
later than |5 days after the last date for filing the motion
for rehearing.

Not Required for Review. A motion for rehearing is not
a prerequisite to filing a petition for review in the
Supreme Court or a petition for discretionary review in
the Court of Criminal Appeals.

Notes and Comments

Comment to 1997 chanGe This is former Rule 100. Subdivision
49.4 is moved here from former Rule 43(g). Subdivision 49.9
Is added.

RULE 50. RECONSIDERATION ON
PETITION FOR »
DISCRETIONARY REVIEW-

Within 30 days after a petition for discretionary review has been
filed with the clerk of the court of appeals that delivered the

decision, a majority of the justices who participated in the
decision may summarily reconsider and correct or modify the

court's opinion or judgment. If the court’s opinion or judgment
is corrected or modified. the original opinion or judgment must
be withdrawn and the modified or corrected opinion or judgment
must be substituted as the opinion or judgment of the court. The
original petition for discretionary review is dismissed by

operation of law.

Any party may then file with the court of

appeals a petition for discretionary review seeking review of the
corrected or modified opinion or judgment under Rule 68.2.

Notes and Comments
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Comment to 1997 change: This is former Rule 101. The rule is
amended to allow 30 days for the court of appeals to review the
petition for discretionary review and to require the withdrawal
of the prior opinion and judgment.if the court of appeals renders
a new judgment or hands down a new opinion. ‘

RULE 51. ENFORCEMENT OF JUDGMENTS

AFTER MANDATE

51.1 Civil Cases. -l

()

(b)

Statement of costs. ‘The appellate clerk must
prepare, and send to the trial court clerk with the
_mandate, a statement of costs showing:

(1) the preparation costs for the appeilate record,

. and any court of appeals filing fees, with a
notation of those items that have been paid and
those that are owing; and

(2) the party or parties against whom costs have
- been adjudged..

Enforcement of judgment. When the trial court
clerk receives the mandate, the appellate court’s
judgment must be enforced. Appellate court costs
must be inciuded with the trial court costs in any
process to enforce the judgment. If all or part of the
costs are collected, the trial court clerk must
immediately remit to the appeilate court clerk any
amount due to that clerk. The trial court need not
make any further order in the case. and the appeilate
court’s judgment may be entorced as in other cases,
when the appellate judgment:

(1) affirms the trial court's judgmeht:

(2) ‘modifies the trial court's judgment and, as so
modified. affirms that judgment; or

(3) renders the judgment the trial court should
have rendered.

51.2 Criminal Cases. When the trial court clerk receives the
mandate. the appellate court’s judgment must be entorced
as follows:

(a)

Clerk’s duties. The trial court clerk must:

(1) send an acknowledgment to the appeilate clerk
of the mandate's receipt; and

(2) immediately tile the mandate.

(b)

(©)

(d)

Judgment of affirmance; defendant not in custody.

(1) Capias to be issued. If the judgment contains
a sentence of confinement or imprisonment
that has not been suspended, the trial court
must promptly issue a capias for the
defendant's arrest so that the court's sentence
can be executed.

(2) Contents of capias. The capias may issue to
any county of this state and must be executed
and returned as in felony cases, except that no
bail may be taken. The capias must:

(A) recite the fact of conviction;

(B) set forth the offense and the court's
judgment and sentence;

(C) state that the judgment was appealed
from and affirmed, and that the mandate
has been filed; and

(D) command the sheriff to arrest and take
the defendant into his custody, and to
place and keep the defendant in custody
until delivered to the proper authorities as
directed by the sentence.

(3) Sheriff's duties. The sheriff must promptly
execute the capias as directed. The sheriff must
notify the trial court clerk and the appeliate
clerk when the mandate has been carried out
and executed.

Judgment of reversal.

(1) When new trial ordered. When the appellate
court reverses the trial court's judgment and
grants the defendant a new trial, the case stands
as it would have stood if the trial court had
granted the new trial. If the defendant is in
custody and entitled to bail, the defendant must
be released upon giving bail.

(2) When case dismissed. \When the appellate court
reverses the trial court's judgment and orders
the case to be dismissed,. the defendant — if in
custody — must be discharged.

Judgment of acquinal. \When the appellate court
reverses a judgment and orders the defendant's
acquittal. the defendant — if in custody — must be
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discharged, and no further order or judgment of the
trial court is necessary.

Notes and Comments

Comment to 1997 change: Former Rules 87 and 88 are merged.
The reference to costs in tax suits is deleted.

- SECTION THREE:
- ORIGINAL PROCEEDINGS IN
THE SUPREME COURT AND THE
COURTS OF-APPEALS

_RULE 52. ORIGINAL PROCEEDINGS

52.1 Commencement. An original appellate proceeding

u

[ &)
H

seeking extraordinary relief — such as.a writ of habeas
corpus, mandamus. prohibition, -injunction, “or quo
warranto — is commenced by: filing a petition with the
clerk of the appropriate appetlate court. The petition must
be captioned “/n re [name of relator].”

Designation of Parties. The party seeking the relief is the
relator. In original proceedings other than habeas corpus,
the person against whom relief is sought — whether a
judge, court, tribunal, officer, or other person — is the
respondent. A persoh whose interest would be directly
affected by the relief sought is a real party in interest and
a party to the case. ‘

Form and Contents of Petition. All factual statements in
the petition must be verified by affidavit made on personal
knowledge by an affiant competent to testify to the
matters stated. The petition must,. under appropriate
headings and in"the order here .indicated. contain the
following:

(a) Identity of parties and counsel. The petition must
give a complete list of all parties. and the names, and
addresses of all counsel.

(b) Tuble of contents. The petition must include a table
of contents with references to the pages of the

petition. The table of contents must indicate the

subject matter of each issu€ or point, or group of
issues or points.

(¢) Index of authorities. The petition must include an
index of authorities arranged alphabetically and
indicating the pages of the peution where the
authorities are cited.

(d) Statement of the case. The petition must contain a
statement of the case that should seldom exceed one
page and should not discuss the facts. The statement
must contain the following:

(1) a concise description of the nature of any
underlying proceeding (e.g., a suit for
damages, a contempt proceeding for failure to
pay child support, or the certification of a
candidate for inclusion on an election ballot);

(2) if the respondent is a judge, the name of the
judge, the designation of the court in which the
judge was sitting, and the county in which the
court is located; and if the respondent is an
official other than a judge, the designation and
location of the office held by the respondent;

(3) aconcise description of the respondent’s action
from which the relator seeks relief;

(4) if the relator seeks a writ of habeas corpus, a
statement describing how and where the relator
is being deprived of liberty;

(5) if the petition is filed in the Supreme Court
after a petition requesting the same relief was
filed in the court of appeais:

(A) the date the petition was filed in the court
of appeals;

(B) the district of the court of appeals and the
names of the justices who participated in
the decision;

(C) the author of any opinion for the court of
appeals and the author of any separate
opinion;

(D) the citation of the court’s opinion, if
available, or a statement that the opinion
was unpublished;

(E) the disposition of the case by the court of
appeals, and the date of the court of
appeals’ order.

(e) Statement of jurisdiction. The petition must state,
without argument. the basis of the court's
jurisdiction. If the Supreme Court and the court of
appeals have concurrent jurisdiction, the petition
must be presented first to the court of appeais unless
there is a compelling reason not to do so. If the
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petition is filed in the Supreme Court without first
being presented to the court of appeals. the petition
must state the compelling reason why the petition
was not first presented to the court of appeals.

Issues presented. The petition must state concisely
all issues or points presented for relief. The

~ statement of an issue or point will be treated as
covering every subsidiary question that is fairly .

included.

Statement of facts. The petition must state concisely
and without argument the facts pertinent to the
issues or points presented. The statement must be

~ supported by references to the appendix.

Argument. The petition must contain a cleaf and
concise argument for the contentions made, with
appropriate citations to authorities and' to the
appendix.

Prayer. The petition must contain a short conclusion
that clearly states the nature of the relief sought.

Appendix.

(1) Necessarvy contents.
contain:

The appendix must

(A) a certified or sworn copy of any order
complained of, or any other document
showing the matter compiained of;

(B) anv order or opinion of the court of
appeals. if the petition is filed in the
Supreme Court:
(C) a cerufied or swern copy of every
document that is material to the relator's
claim for reiief and that was filed in any
underlving proceeding;
(D) a properly authenticated transcript of any
relevant testimony from any underlying
proceeding, inciuding any exhibits
offered in evidence. or a statement that
no testimony was adduccd in connection
with the matter compiained of:

(E) uniess voluminous or impracticable. the

text of any rule. reguiation, ordinance.

statute, constitutional provision. or other
law on which the argument is based: and
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52.7

(F) ifa writ of habeas corpus is sought, proof
that the relator is being restrained.

(2) Optional contents. The appendix may contain
any other item pertinent to the issues or points
presented for review, inciuding copies or
excerpts of relevant court opinions, statutes,
constitutional provisions, documents on which
the suit was based, pleadings, and similar
material. Items should not be included in the
appendix to attempt to avoid the page limits for
the petition. The appendix should not contain
any evidence or other item that is not necessary
for a decision.

Response. Any party may file a response to the petition,
but it is not mandatory. The court must not grant relief
before a response has been filed or requested by the court.
The response must conform to the requirements of 52.3,
except that:

(a) the list of parties and counsel is not required unless
necessary to supplement or correct the list contained
in the petition;

the response need not include a statement of the
case, a statement of the issues presented, or a
statement of the facts unless the respondent is
dissatisfied with that portion of the petition;

(b)

(c) astatement of jurisdiction should be omitted unless
the petition fails to assert valid grounds for
jurisdiction. in which case the reasons why the court
lacks jurisdiction must be concisely stated; and

the respondent’s argument must be confined to the
issues or points presented in the petition.

(d)

Petitioner’s Reply to Response. The petitioner may file
areply addressing any matter in the response. . '

Length of Petition, Response. and Reply. Excluding
those pages containing the identity of parties and counsel,
the table of contents. the index of authorities, the
statement of the case, the statement of jurisdiction, the
issues presented. and the appendix, the petition and
response must not exceed 50 pages each if filed in the
court of appeals. or 15 pages each if filed in the Supreme
Court. A reply may be no longer than 8 pages, exclusive
of the items stated above. The court may, on motion,
permit a ionger petition, response. or reply.

Action on Pctition.
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(a) Relief denied. If the court determines from the
petition and any response and reply that the reiator
is not entitled to the relief sought, the court must
deny the petition. If the relator in a habeas corpus
proceeding has been released on bond, the court
must remand the relator to custody and issue an
order of commitment. If the relator is not returned

" to custody, the court may declare the bond to be
forfeited and render judgment against the surety.. .

_(b) Interim action. If the court is of the tentative

opinion that relator is entitled to the relief sought or.

that a serious question concerning the relief requires
further consideration: ) a

(1) -the court must request a response if one has not
" been filed; )

(2) - the Supreme Court may request full briefing
under Rule 55;

(3) in a habeas corpus broceeding, the court may
order that relator be discharged on execution
and filing of a bond.in an amount set by the
court; and

(4) the court may set the case for orai argument.

(c) Relief granted. If the court determines that relator 1s
entitled to relief, it must make an appropriate order.
The court may grant relief without hearing oral
argument. -

(d)  Opinion. When denving relief. the court may hand
down an opinion but 1s not required to do so. When
cranting relief, the court must hand down an opinion
as in any other case. Rule 47 is applicable to an
order or opinion by a court of appeals except that the
court of appeals may not order an unpublished
opinion published after the Supreme Court or Court
of Criminal Appeals has acted on any party’s
petition for extraordinary relief addressing the same
issues.

52.8 Motion for Rehearing. Any party may file a motion for
rehearing within 15 days after the final order is rendered.
The motion must clearly state the points relied on for the
rchearing. No repiy to a motion for rehearing need be
filed unless the court so requests. The court will not grant
a motion for rehearing unless a response has been filed or
requested.

52.9 Temporary Relicf.
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(a) Motion for temporary relief; certificate of
compliance. The reiator may file a motion to stay
any underlying proceedings or for any other
temporary relief pending the court’s action on the
petition. The relator must notify or make a diligent
effort to notify all parties by expedited means (such
as by telephone or fax) that a motion for temporary
relief has been filed. The motion must certify that
the refator has complied with this paragraph.

== (b). Grantof temporary relief. The court — on motion of
any party or on its own initiative — may without
notice grant any just relief pending the court’s action
on the petition. As a condition of granting
temporary relief, the court may require a bond to
protect the parties who will be affected by the relief.
Unless vacated or modified, an order granting
temporary relief is effective until the case is finally
decided.

(c) Mation to reconsider. Any party may move the
court at any time to reconsider a grant of temporary
relief. :

52.10 Groundless Pctition or Misleading Statement or
Record. On motion of any party or on its own initiative,
the court may — after notice and a reasonable opportunity
to respond — impose just sanctions on a party or attorney
who is not acting in good faith as indicated by any of the
following:

(a) filing a petition that is clearly groundless;

(b) bringing the petition solely for delay of an
underlving proceeding;

(c) grossly misstating or omitting an obviously
important and material fact in the. petition or
response: or

(d) filing an appendix that is clearly misleading because
of the omission of obviously important and material
evidence or documents.

Notes and Comments

Comment to 1997 change: Former Rules 120, 121, and 122 are
merged into this rule. The requirement of a motion for leave in
original procecdings is repeaied. The form of the petition and
response. contents of the appendix, page limits, and relief that
may be granted arc specifically stated. Specific provision is now
made for a motion for rehearing. A sanction for filing a
groundless petition or misleading record is added.
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SECTION FOUR:
PROCEEDINGS IN THE
SUPREME COURT

RULE 53. PETITION FOR REVIEW

53.1 Method of Review. The Supreme Court may review a
court of appeals' final judgment on a petition for review
addressed to "The Supreme Court of Texas.”

Contents of Petition. The petition for review must, under
appropriate headings and in the order here indicated,
contain the following items: -

()

(b)

(©)

(d)

Identitv of parties and counsef. The petition must
give a complete list of all parties to the trial court's
final judgment. and the names and addresses of all
trial and appeilate counsel.

Table of contents. The petition must have a table of
contents with references to the pages of the petition.
The table of contents must indicate the subject
matter of each issue or point, or group of issues or
points.

Index of authorities. The petition must have an
index of authorities arranged alphabeticaily and
indicating the pages of the petition where the
authorities are cited.

Statement of the case. The petition must contain a
statement of the case that should seldom exceed one
page and shouid not discuss the facts. The statement
must contain the rfollowing:

(1) aconcise description of the nature of the case
(e.g., whether it is a suit {or damages, on a
note, or in trespass to try title);

(2) the name of the judge who signed the order or
judgment appealed from:

(3) the designation of the trial cowrt and the county
in which it is located:

(4) the disposition of the casc by the trial court:

(3) the district ot the court ot appeais:

(6) the names of the justices who participated in
the decision in the court of appeals. the author

of the opinion for the court. and the author or
any separate opinion:
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(e)
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(2)

(h)
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(7) the citation for the court of appeals’ opinion, if
available, or a statement that the opinion was
unpublished;

(8) the disposition of the case by the court of
appeals; and

(9) an affirmation that the court of appeals
correctly stated the nature of the case, except
in any particulars pointed out.

Statement of jurisdiction. The petition must state,
without argument, the basis of the Court's
jurisdiction.

Issues presented. The petition must state concisely
all issues or points presented for review. The
statement of an issue or point will be treated as
covering every subsidiary question that is fairly
included. The statement of issues or points must be
supported by record references. If the matter
complained of originated in the trial court, it should
have been preserved for appellate review in the trial
court and assigned as error in the court of appeals.

Statement of facis. The petition must state concisely
and without argument the facts pertinent to the
issues or points presented. The statement must be
supported by record references.

Summary of the argument. The petition must
contain a succinct, clear, and accurate statement of
the arguments made in the bodyv of the petition. This
summary must not merely repeat the issues or points
presented for review. ‘

Argument. The brief must contain a clear and
concise argument for the contentions made, with
appropriate citations to authorities and to the record.
The argument need not address every issue or point
included in the statement of issues or points. Any
issue or point not addressed may be addressed in the
briet on the merits if one is requested by the court.
The argument should state the reasons why the
Supreme Court should exercise jurisdiction to hear
the case with specific reference to the factors listed
in Rule 36.1(a). The petition need not quote at
length from a matter included in the appendix; a
rcterence to the appendix is sufficient. The court
will consider the court of appeals’ opinion along
with the petition. so statements in that opinion need
not be repeated.
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(j)  Prayer. The petition must contain a short conclusion
that clearly states the nature of the reiief sought.

(k) Appendix.

(1) Necessarv contents. Unless voluminous or

impracticable, the appendix must contain a
copy of:

(A) the judgment or other appealable order of
the trial court from which relief in the
court of appeals was sought;

(B) the jury charge and verdict, if any, or the

trial * court’s findings of fact and

conclusions of law, if any;

(C) the opinion and judgment of the court of

appeals: and

(D) the text of any ruie, regulation.
ordinance, statute, constitutional
provision, or other law on which the
argument is based, and the text of any
contract or other document that is central
to the argument.

(2) Optionai contents. The appendix may contain
any other item pertinent to the issues or points
presented for review. including copies or
excerpts of relevant court opinions, statutes,
constitutional provisions, documents on which
the suit was based. pleadings, and similar
materiai. [tems shouid not be inciuded in the
appendix to attempt to avoid the page limits tor
the petition.

33.3 Response to Petition for Review. Any other party to the

appeai may file a response to the petition for review, but
it is not mandatory. If no response is timely filed, or if a
party files a waiver of response. the cowrt will consider the
petition without a response. A petition will not be granted
before a response has been tiled or requested by the court.
The response must conform to the requirements of 53.2,
except that:

(a) the list of parties and counscl is not required uniess
necessary to supplement or correct the list contained
in the petition:

a statement of ihe case and a statement of the facts
need not be made unless the respondent is
dissatistied with that portion ot the petition:

(b)

53.5

33.6

33.7

(c) astatement of the issues presented need not be made
unless:

(1) the respondent is dissatisfied with
statement made in the petition;

the

(2) the respondent is asserting independent
grounds for affirmance of the court of appeals'
judgment; or

(3) the respondent is asserting grounds that
~ establish the respondent's right to a judgment
that is less favorable to the respondent than the
judgment rendered by the court of appeals but
more favorable to the respondent than the
judgment that might be awarded to the
petitioner (e.g., a remand for a new trial rather
than a rendition of judgment in favor of the
petitioner);

(d) astatement of jurisdiction should be omitted unless
the petition fails to assert valid grounds for
jurisdiction, in which case the reasons why the.
Supreme Court lacks jurisdiction must be concisely
stated; and

(e) the respondent's argument must be confined to the
issues or points presented in the petition or asserted
by the respondent in the respondent's statement of
issues.

Points Not Considered in Court of Appeals. To obtain
a remand to the court of appeals for consideration of
issues or points briefed in that court but not decided by
that court. or to request that the Supreme Court consider
such issues or points, a party may raise those issues or
points in the petition, the response. the reply, any brief, or
a motion for rehearing.

Petitioner's Reply to Response. The petitioner may file
a reply addressing any matter in the response.

Length of Petition, Response., and Reply. The petition
and any response must be no longer than 15 pages each,
exclusive of pages containing the identity of parties and
counscl. the table of contents. the index of authorities, the
statement of the case, the statement of jurisdiction. the
issues presented. and the appendix. A reply may be no
longer than § pages, exclusive of the items stated above.
The court may. on motion. permit a longer petition,
response. or repiv.

Time and Placce of Filing.
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(a) Petition. The petition must be filed with the
Supreme Court clerk within 45 days after the
following: . -

(1) "the date- the court of appeals rendered
judgment, if no motion for rehearing is timely
filed; or

(2) the date of the court of appeals’ last [u_ling on_.

all timely filed motions for rehearing.

(b) Premature filing. A party may not file a motion for
rehearing in the court of appeals after that party has
filed a petition for review in the Supreme Court
unless the court of appeals modifies. its opinion or
judgment after the petition for review is filed.- The
filing of a petition for review does not preclude
another party from filing a motion for rehearing or
the court of appeals from ruling on the motion. ifa
motion for rehearing is timely filed after a petition
for review is filed, the petitioner must immediately
notify the Supreme Court clerk of the filing of the
motion, and must notify the clerk when ‘the last
timely filed motion is overruled by the court of
appeals. A petition filed before the last ruling on all
timely filed motions for rehearing is treated as
having been filed on the date of. but after, the last
ruling on any such motion.

(¢) Petitions filed by other parties. If a party files a
petition for review within the time specified in
53.7(a) — or within the time ‘specified by the
Supreme Court in an order granting an extension of
time to file a petition — any other party reauired to
tile a petition may do so within 43 days atter the last
timely motion for rehearing is overruted or within 30
days after any preceding petition is filed, whichever
date is later.

(d) Response. Any response must be filed with the
Supreme Court clerk within 30 days after the
petition is filed. o

(e) Reply. Any reply must be filed with the Supreme
Court clerk within 15 days atter the response is filed.

(f) Lxension of time. The Supreme Court may extend
the time to file a petition tor review if a party tiles a
motion complying with Rule 10.3(b) no later than 15
days after the last day for filing the petition. The
Supreme Court may extend the time to file a
response or repiy if a party tiles a imotion complying
with Rule 10.5(b) either before or after the response
or reply is due.

'53.8

Amendment. On motion showing good cause, the court
may allow the petition, response, or reply to be amended
on such reasonable terms as the court may prescribe.
53.9 Court May Require Revision. If a petition, response, or
reply does not conform with these rules, the Supreme
Court may require the document to be revised or may
return the document to the party who filed it and consider
the case without allowing the document to be revised.

- Notes and Comments

Comment to 1997 change: Former Rules 130 and 131 are
merged. The 50-page application for writ of error is replaced by
a 15-page petition for review, which is filed in the Supreme
Court and should concentrate on the reasons the Court should
exercise jurisdiction to hear the case. The contents of the
petition and response, the length of the documents, the time for
filing are all specifically stated.

RULE 54. FILING THE RECORD

54.1 Request for Record. With or without granting the
petition for review, the Supreme Court may request that
the record from the court of appeals be filed with the clerk
of the Supreme Court.

54.2 Duty of Court of Appeais Clerk.

(a) Request for record. The court of appeals clerk must
not send the record to the Supreme Court unless it is
requested. Upon receiving the Supreme Court

clerk's rcquest for the record. the court of appeals
clerk must promptly send to the Supreme Court
clerk ail of the following:

(1) the original record:
(2) any motion filed in the court of appealis;
(3) copies of all orders of the court of appeals: and

(4) coptes of all opinions and the judgment of the
court of appeals.

{b) Nondocumentary exhibits. The clerk shouid not
send anvy nondocumentary exhibits unless the
Supreme Court specificaliy requests.

Expenses. The petitioner must pay to the court of appeais
clerk a sum sufficient to pay the cost of mailing or
shipping the record to and from the Supreme Court clerk.
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54.4 Duty of Supreme Court Clerk. Upon receiving the

B record, the Supreme Court clerk must fife it and enter the
filing on the docket. The clerk may refuse the record if
the charges for mailing or shipping have not been paid.

Notes and Comments

Commerit to 1997 change: This.is former Rule 132. Subdivision

54.1 is new and provides for the Supreme Court torequest the. ..

filing of the record. Other changes are made.

RULE 55. BRIEFS ON THE MERITS > -

55.1 Reqguest by Court. A brief on the merits must not be filed
uniess requested by the court. With or without gramnting
the petition for reviéw, the court may request the parties

" to file briefs on the merits.

Petitioner's Brief on the Merits. The petitioner’s brief on
the merits must be confined to the issues or points stated

W
W
~

in the petition for review and must. under appropriate

headings and in the order -here indicated, contain the
following items: = ' :

(a) fdenti!y of parties and counsel. The brief must give
a complete list of all parties to the trial court's final

Judgment, and the names and addresses of all trial

and appellate counsel.
f

(b) Table of contents. The brief must have a table of
contents with references to the pages of the brief.
The table of contents must indicate the subject
martter of each issue or point, or group of issues or
noints.

(¢) /Index of authorities. The brief must have an index
of authorities arranged alphabetically and indicating
the pages of the brief where the authorities are cited.

(d) Statement of the case. The brief must contain a
statement of the case that shouid seldom exceed one
page and should not discuss the facts. The statement
must contain the following:

(1) aconcise description of the nature of the case
(e.g., whether it is a suit for damages, on a
note, or in trespass to try title);

(2) the name of the judge who sizned the order or
judgment appealed from:

(3) the designation of the trial court and the county
in which it is located:

wn

[}

(e)

M

(8)

(h)
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(4) the disposition of the case by the triai court;
(5) the district of the court of appeais;

(6) the names of the justices who participated in
the decision in the court of appeais, the author
of the opinion for the court, and the author of
any separate opinion;

(7) thecitation for the court of appeals’ opinion, if
available, or a statement that the opinion was
" unpublished;

(8)7 the disposition of the case by the court of
appeals; and

(9) an affimation that the court of appeals
correctly stated the nature of the case, except
in any particulars pointed out.

Statement of jurisdiction. The petition must state,
without argument, the basis of the court’s
jurisdiction. :

Issues Presented. The brief must state concisely all
issues or points presented for review. The statement
of an issue or point will be treated as covering every
subsidiary question that is fairly included. The
phrasing of the issues or points need not be identical
to the statement of issues or points in the petition for
review, but the brief may not raise additionai issues
or points or change the substance of the issues or

.points presented-in the petition.

Statement of facts. The brief must state concisely
and without argument the facts pertinent to the

_issues or points presented. The statement must be

supported by record references.

Summary of the argument. The brief must contain
a succinct, clear, and accurate statement of the

-arguments made in the body of the brief. This

summary must not merely repeat the issues or points
presented for review.

Argument. The brief must contain a clear and
concise argument for the contentions made. with
appropriate citations to authorities and to the record.

Prayer. The brietf must contain a short conclusion
that clearly states the nature of the relief sought.



) '

TEXAS RULES OF APPELLATE PROCEDURE

Page 53

55.3 Respondent's Brief. If the petitioner files a brief on the
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merits, any other party to the appeal may file a brief in
response. which must conform to 55.2, except that:

(a) the list of parties and counsel is not required unless
necessary to supplement or correct the list contained
in the petitioner's brief;

(b) a statement of the case and a statement of the facts
need not be made unless the respondent is
dissatisfied with that portion of the-petitioner's brief;
and )

a statement of the issues presented need not be made
unless:

- (1) the respondent. is- dissatisfied with the
statement made in the petitioner's brief;

(2) the respondent is asserting independent
grounds for affirmance of the court of appeals’
judgment: or

(3) the respondent is asserting grounds that

establish the respondent's right to a judgment
that is less favorable to the respondent than the
judgment rendered by the court of appeals but
more favorable to the respondent than the
judgment that might bec awarded to the
petitioner (c.g., a remand for a new trial rather
than a rendition of judgment in favor of the
petitioner); -

(d) astatement or jurisdiction should be omitted uniess
the petition rails to assert valid grounds for
Jurisdiction: and

(e¢) the respondent’s argument must be contined to the
issues or points presented in the petitioner's brief or
asserted by the respondent in the respondent’s
statement of issues.

Pcetitioner's Brief in Reply. The petitioner may tile a
reply brief addressing any matter in the briet in response.

Reliance on Prior Brief. As a bricf on the merits or a
brief in response. a party may tile the brict that the party
filed in the court of appeals.

Length of Briefs. 4 brief on the merits or brief in
response must not exceed 50 pages. exclusive of pages

containing the identity of parties and counsel. the table of

contents. the index or authoritics. the statement of the
case. the statement of jurisdiction. and the issues

N

(99}

55.8

55.9

presented. A brief in reply may be no longer than 25
pages, exclusive of the items stated above. The court may,
on motion, permit a longer brief.

Time and Place of Filing; Extension of Time. Briefs
must be filed with the Supreme Court clerk in accordance
with the schedule stated in the clerk's notice that the court
has requested briefs on the merits. If no schedule is stated
in the notice, petitioner must file a brief on the merits
within 30 days after the date of the notice, respondent
must file a brief in response within 20 days after receiving
petitioner’s brief, and petitioner must file any reply brief
within |5 days after receiving respondent’s brief. On
motion complying with Rule 10.5(b) either before or after
the brief is due, the Supreme Court may extend the time
to file a brief.

Amendment. On motion showing good cause, the court
may alfow a party to amend a brief on such reasonabie
terms as the court may prescribe.

Court May Require Revision. [f a brief does not
conform with these rules. the Supreme Court may require
the brief to be revised or may return it to the party who
filed it and consider the case without further briefing by
that panty.

Notes and Comments

Comment to 1997 change: The rulg is new and provides for a 50

- page brief on the merits if requested by the Supreme Court.

RULE 56. ORDERS ON PETITION FOR REVIEW

56.1

QOrders on Petition for Review.

(a) Considerations in granting review. Whether to
grant review Is a matter of judicial discretion.
Among the factors the Supreme Court considers in
deciding whether to grant a petition for review are
the tollowing:

(1) whether the justices of the court of appeals
disagree on an important point of law:

(2) whether there is a conrlict between the courts
of appeals on an important point of law:

{3) whether a case involves the construction or
validity ot a statute:
{4) whether a case invoives constitutional issues:
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(5) whether the court of appeals appears to have
committed an error of law of such importance
to the state’s jurisprudence that it shiould be

* corrected: and-
(6) whether the court of appeals haé decided an

important question of state law that should be,
but has not been, resoived by the Supreme
Court. -

Petition denied or dismissed. When the petition has
been on file in the Supreme Court for 30 days, the
Court may deny or dismiss the petition — whether or
not a.response has been filed — with one of the
following noranons

”Dem'ed."’ 1f the-Supreme Court is not satisfied
that the ppinioh- of the court of appeals has
correctly declared the law in all re3pects, but
determmines that the -petition presents no error
that requires .reversal or that is of such
importance to the jurisprudence of the state as
to require correction, the Court will deny the
petition with the notation “Denied.”

0

“Dismissed w.o.j. " 1f the Supreme Court lacks
jurisdiction. the Court will dismiss the petition
with the notation "Dismissed for Want of
Jurisdiction.”

()

Petition refused. |f the Supreme Court determines
— after'a response has been tiled-or requested — that
the court of appeals' judgment is correct and that the
legal principies announced in the opinion are
likewise correct. the Court will rctuse the petition
with the notation “Refused.” The court of appeals’
opinion in the case has the same precedential value
_as an opinion of the Supreme Court.

(c)

Improvident grant. [f the Court has granted review
but later decides that review should not have been
granted, the Court may. without opinion. set aside
the order granting review and disiniss the petition or
deny or refuse review as though review had never
been granted.

(d)

Moot Cases. If a case is moot. the Supreme Court may,
atter notice to the parties. grant the petition and. without
hearing argument. Zismiss the case or the appealable
portion of it without addressing the merits ot the appeai.

Settled cases. {f a case is settled by agreement of the
parties and all parties so move. the Supreme Court may
grant the petition it it has not already been granted and.

56.4

56.5

without hearing zirgum;nt or considering the merits,
render a judgment to effectuate the agreement. The
Supreme Court's action may include setting aside the
judgment of the court of appeals or the trial court without
regard to the merits and remanding the case to the trial
court for rendition of a judgment in accordance with the
agreement. The Supreme Court may abate the case until
the lower court’s proceedings to effectuate the agreement
are compiete. In any event, the Supreme Court's order
does not vacate the court of appeals’ opinion uniess the
order specifically provides otherwise. An agreement or
motion cannot be conditioned on vacating the court of
appeals opinion.

Notice to Parties. When the Supreme Court grants,
denies, refuses, or dismisses a petition for review, the
Supreme Court clerk must send a written notice of the
disposition to the court of appeals, the trial court, and alt
parties to the appeal.

Return of Documents to Court of Appeals. When the
Supreme Court denies, refuses, or dismisses a petition for
review, the clerk will retain the petition, together with the
record and accompanying papers, for 30 days after the
order is rendered. If no motion for rehearing has been
filed by the end of that period or when any motion for
rehearing of the order has been overruled, the clerk must
send a certified copy of its order to the court of appeals
and return the record and all papers (except for documents
filed in the Supreme Court) to the court of appealis clerk.

Notes and Comments

Comment to 1997 change: The rule is from former Rule 133.
Subdivision 36.3 regarding settled cases is added.

RULE 57. DIRECT APPEALS
TO THE SUPREME COURT

Application. This rule governs direct appeals to the
Supreme Court that are authorized by the Constitution and
by statute. Except when inconsistent with a statute or this
rule. the rules governing appeals to courts of appeals also
apply to direct appeals to the Supreme Court.

Jurisdiction. The Supreme Court may not take
junisdiction over a direct appeal from the decision of any
court other than a district court or county court, or over
any question of fact. The Supreme Court may decline to
exercise jurisdiction over a direct appeal of an
intertocutory order it the record is not adequately
developed. or if its decision would be advisory, or if the
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57.4

case is not of such importance to the jurisprudence of the
state that a direct appeal should be allowed.

Statement of Jurisdiction. Appellant must file with the
record a statement fully but plainly setting out the basis
asserted for exercise of the Supreme Court's jurisdiction.
Appellee may file a response to appellant's statement of
jurisdiction within ten days after the statement is filed..

‘Preliminary Ruling on Jurisdiction. If the Sﬁprerﬁe

Court notes probable jurisdiction over a direct appeal. the

parties must file briefs under Rule 38 as in any other case.

If the Supreme Court does not note probable jurisdiction
over a direct appeal, the appeal will be dismissed.

Direct Appeal Exclusive While Pending. If a direct
appeal to the Supreme Court is filed, the parties to the
appeal must not, while that appeal is pending, pursue an
appeal to-the court of appeals. But if the direct appeal is
dismissed, any party may pursue any other appeal
available at the time when the direct appeal was filed. The
other appeal must be perfected within ten days after
dismissal of the direct appeal.

Notes and Comments

Comment to 1997 change: This is former Rule 140. The rule is
amended without substantive change except subdivision 57.5 is
amended to make clear that no party to the direct appeal may
pursue the appeal in the court of appeals while the direct appeal
1s pending, but allowing 10 days to perfect a subsequent appeal.

RULE 58. CERTIFICATION OF QUESTIONS
OF LAW BY UNITED STATES COURTS

Certification. The Supreme Court of Texas may answer
questions of law certified to it by anv federal appellate
court if the cenifving court is presented with
determinative questions of Texas law having no
controlling Supreme Court precedent. The Supreme Court
may decline to answer the questions certified to it.

Contents of the Certification Ordcr. :\n order trom the
certifying court must set torth:

(a) the questions of law to be answered: and
(b) a supulated statement of all facts relevant to the

questions cerutied. showing fully the nature of the
controversy in which the questions arose.

I
w

58.3

584

58.5

58.6

58.7

Transmission of Certification Order. The clerk of the
certyfing court must send to the clerk of the Supreme
Court of Texas the following:

(a) the certification order under the certifying court’s

official seal;

(b) alist of the names of all parties to the pending case,
giving the address and telephone number, if known,
of any party not represented by counsel; and

(c) a [ist of the names, addresses, and telephone
numbers of counsel for each party. '

Transmission of Record. The cenifying court should not
send the Supreme Court of Texas the record in the
pending case with the certification order. The Supreme
Court may later require the original or copies of all or part
of the record before the certifying court to be filed with
the Supreme Court clerk.

Fees and Costs. Unless the certifying court orders
othenwise in its certification order, the parties must bear.
equally the fees under Rule 5.

Notice. If the Supreme Court agrees to answer the

questions certified to it, the Court will notify all parties

and the certifying court. The Supreme Court clerk must

also send a notice to the Attorney General of Texas if:

(a) the constitutionality of a Texas statute is the subject
of a certified question that the Supreme Court has
agreed to answer; and

(b) the State of Texas or an officer. agency, or emplovee
of the state is not a party to the proceeding in the
certifving court.

Briefs and Oral Argument.

(a) Briefs. The appealing party in the certifying court
must tilc a brief with the Supreme Court clerk within
50 days after the date of the notice. Opposing parties
must file an answering brief within 20 days after
receiving the opening brief. Briefs must comply with
Rule 35 to the extent its provisions apply. On motion
complyving with Rule 10.5(b), either before or after
the brief is due. the Supreme Court may extend the
time to tilc a brief.

(b) Oral Argument. Oral argument may be granted
either on a party's request or on the court's own
initiative. Argument is governed by Rule 59.
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58.8 Intervention by the State. If the constitutionality of a
Texas statute is the subject of a certified question that the
Supreme Court has agreed to answer the State of Texas
may intervene at any reasonable time for briefing and oral
argument (if argument is allowed), on the question of
constitutionality.

58.9 Opinion on Certified Questions. [f the Supreme Court

‘has agreed to answer a certified question, 1t wxll hand .

~ down an opinion as in any other case.

58.10 Motion for Rehearing. Any party may file a motion for
rehearing within 15 days after the opinian_is” handed
down. The motion must cleariy state the points relied on
for the rehearing. No reply to a mation for.rehearing need
be filed uniess the court so requests. The court wiil not
grant a motion for rehearing unless a response has'been
filed or requested.

~8 11 Answermg Certified Questions. After all motions for
rehearing have been overruted. the Supreme Court clerk
must send to the certifying court the written opinion on
the certified questions. The opinion must be under the
Supreme Court's seal.’

Notes and Comments

Comment to 1997 change: This is former Rule | [4. The rule is
substantially revised, but no substantive change in procedure is
intended. except subdivision 58.10 now allows a motion for
rehearing. ‘

RULE 59. SUBMISSION AND ARGUMENT
59.1 Submission Without Argument. [f at least six members
of the Court so vote. a petition may be granted and an
opinion handed down without oral argument.

Submission With Argument. If the Supreme Court
decides that oral argument would aid the Court, the Court
will set the case for argument. The clerk will notify all
parties of the submission date.

Purpose of Argument. Oral argument should emphasize
and clarify the written arguments in the briefs. Counsel
should not merely read from a prepared text. Counsel
should assume that all Justices have read the briefs betore
oral argument and shoulid be preparcd to respond to the
Justices’ questions.

Time for Argument. Each side is allowed only as much
time as the Court orders. Counsel is not required to use ail
the ailotted time. On motion tiled before the day of

argument, the Court may extend the time for argument.
The Court may. also align the parties for purposes of
presenting argument.

59.5 Number of Counsel. Generally, only one counsel should
argue for each side. Except on leave of Court, no more
than two counsel on each side may argue. Only one
counsel may argue in rebuttal.

59.6 Argument by Amicus Curiae. With leave of Cournt

- - obtained before the argument and with a party's consent,
an amicus may share allotted time with that party.
Otherwise, counsel for amicus curiae may not argue.

Notes and Comments

-Comment to 1997 change: Former Rules 170, 171, and 172 are

merged. Subdivisions 59.2 and 3 are new. Other changes are
made.

RULE 60. JUDGMENTS IN THE
SUPREME COURT

60.1 Announcement of Judgments. The Court's judgments
will be announced by the clerk.

60.2 Types of Judgment. The Supreme Court may:

(a) affirm the lower court’s judgment in whole or in
part;

(b) modify the fower court’s judgment and affirm it as
modified:

(c) reverse the lower court’s judgment in whole or in
part and render the judgment that the lower count
should have rendered: )

(d) reverse the lower court’s judgment and remand the
case for further proceedings;

(e) vacate the judgments of the lower courts and dismiss
the casc: or

(D vacate the lower court’s judgment and remand the
case for turther proceedings in light of changes in
the law.

60.3 Remand in the Interest of Justice. When reversing the

court of appeais' judgment. the Supreme Court may, in the
interest of justice. remand the case to the trial court even
if a rendition ot judgment is otherwise appropriate.
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60.4 Judgment for Costs. The Supreme Court’s judgment will
award to the prevailing party the costs incurred by that
party in the Supreme Court. If appropriate. the judgment
may also award the prevailing party the costs — including
preparation costs for the record — incurred by that party
in the court of appeals and in the trial court. But the Court
may tax costs othenwise as required by law or for good
cause.

Judgment Against Sureties. When affirming,
madifying, or rendering a judgment against the party who
was the appellant in the court of appeals, the Supreme
Court must render judgment-against the sureties on that
party's supersedeas bond, if any, for the performance of
the judgment. If the Supreme Court taxes costs against the
party who was the appeliant in the court of appeals. the
Court must render judgment. for those costs against the
sureties on that party's supersedeas bond. if any.

60.5

60.6 Other Orders. The Supreme Court may make any other
appropriate order required by the law and the nature of the

case.
Notes and Comments

Comment to 1997 change: Former Rules 180 and 182(a) are
merged. Subdivision 60.1 is from former Rule 181. Paragraphs
60.2(b), (e). and (f) are new but codilv current practice.
Subdivision 60.6 is new. Other changes arc made.

RULE 61. REVERSIBLE ERROR

ol.1 Standard for Reversible Error. No judgment may be
reversed on appeal on the ground that the trial court made
an error of law uniess the Supreme Court conciudes that
the error complained of:

(a) probably caused the rendition of an improper
judgment: or

(b) probably prevented the petitioner trom properly
presenting the case to the appciiate courts.

61.2 Error Affecting Only Part of the Case. If the error
affects a part, but not all, of the matter in controversy. and
that part is separable without untairncss 1o the parties. the
judgment must be reversed and a new i ordered only as
to the part atfected by the error. The court mav not order
a separate trial soleiv on unliquidated damages if lability
is contested.
61.3 Defects in Procedure. The Supreme Court will not atfirm
or reverse a judgment or dismiss a Ltition 1or review tor

(D

formal defects or irregularities in appetlate procedure
without atlowing a reasonable time to correct or amend
the defects or irregularities.

61.4 Remediable Error of the Trial Court or Court of
Appeals.

(a) Generally. The Supreme Court will not affirm or
reverse a judgment or dismiss a petition for review
if:

(1) the trial court's or court of appeals' erroneous
action or failure or refusal to act prevents the
proper presentation of a case to the Supreme
Court; and

(2) the trial court or court of appeals can correct its
action or failure to act.

(b) Supreme Court direction if error remediable. if the
circumstances described in (a) exist, the Supreme
Court will direct the trial court or court of appeals to
correct the error. The Supreme Court will then
proceed as if the error had not occurred.

Notes and Comments

Comment to 1997 change: Former Rules 184 and 185 are
merged. The reversible error standard is amended to omit the
reference to an action “reasonably calculated to cause” an
improper judgment. but no substantive change is intended.
Subdivision 61.5 is amended to delete the reference to defects of
“substance.”

RULE 62. DAMAGES FOR
FRIVOLOUS APPEALS

if the Supreme Court determines that a direct appeal or a petition
for review is frivolous. it nay — on motion of any party or on its
own initiative, after notice and a reasonable opportunity for
response — award to cach prevailing party just damages. In
determining whether to award damages, the court must not
consider any matter that does not appear in the record. briefs, or
other papers filed in the court of appeals or the Supreme Court.

Notes and Comments

Comment to 1997 change: This is tormer Rule 182(b). The rule
is changed trom ailowing a sanction when an appeal “filed for
delay and without sutticient cause” to allowing a sanction when
the appeal is "trivolous.” A requirement for notice and an
opportunity to respond is inciuded.
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RULE 63. OPINIONS; COPY OF OPINION
AND JUDGMENT TO INTERESTED PARTIES
AND OTHER COURTS

The Supreme Court will hand'down a written opinion in all cases
in which it renders a judgment. The clerk will send a copy of the
opinion and judgment to the court of appeals clerk, the trial court
clerk, the regional administrative judge, and all parties to the
appeal.

Notes and Comments

Comment to 1997 change: This is former Rule 181 with
changes. '

RULE 64. MOTION FOR REHEARING

64.1 Time for Filing. & motion for rehearing may be filed
with the Supreme Court clerk within 15 days from the
date when the Court renders judgment or makes an order
disposing of a petition for review. In exceptional cases, if
justice requires, the Court may shorten the time within
which the motion may be filed or even deny the right to
file it altogether.

64.2 Contents. The motion must specify the points relied on

for the rehearing.

64.3 Response and Decision. No response to a motion for

rehearing need be fiied uniess the court so requests. A

motion will not be granted unless a response has been

filed or requested by the court. But in exceptional cases.
if justice so requires. the Court may deny the right to tile

a response and act on a2 motion any tune after it is filed.

64.4 Second Motion. The Court will not consider a second

motion for rehearing.

Extensions of Time. The Court may extend the time to
file a motion for rehearing in the Supreme Court. if a
motion complying with Rule 10(5)(b) is filed with the
Court no later than i3 days after the last date {or filing a
motion for rehearing.

Notes and Comments
Comment to 1997 change: This is former Rule 190. The service

and notice provisions oi former subdivisions (b) and (c) are
deleted. Sce Rule 9.5. Other changes are made.

RULE 65. ENFORCEMENT OF JUDGMENT
AFTER MANDATE

58

65.1 Statement of Costs. The Supreme Court clerk will
prepare, and send to the clerk to whom the mandate is
directed, a statement of costs showing:

(a) the costs that were incurred in the Supreme Court,
with a notation of those items that have been paid
and those that are owing; and

(b) the party or parties against whom costs have been
adjudged.

65.2 Enforcement of Judgment. If the Supreme Court renders

judgment, the trial court need not make any further order.
Upon receiving the Supreme Court's mandate, the trial
court clerk must proceed to enforce the judgment of the
Supreme Court's as in any other case. Appellate court
costs must be included with the trial court costs in any
process to enforce the judgment. If all or part of the costs
are collected. the trial court clerk must immediately remit
to the appellate court clerk any amount due to that cierk.

Notes and Comments

Comment to 1997 change: Subdivision 65.1 is new. Subdivision
65.2 is from former Rule 183.

SECTION FIVE:
PROCEEDINGS IN THE
COURT OF CRIMINAL APPEALS

RULE 66. DISCRETIONARY
REVIEW IN GENERAL
66.1 With or Without Pectition. The Court of Criminal
Appeals may review a. court of appeals' decision in a
criminal case on its own initiative under Rule 67 or on the
petition of a party under Rule 68.

Not a Matter of Right. Discretionary review by the Court
of Criminal Appeals is not a matter of right, but of the
court's discretion.

66.2

66.3 Reasons for Granting Review. While neither controlling
nor fully measuring the Court of Criminal Appeals'
discretion, the following will be considered by the Court

in deciding whether to grant discretionary review:

(a) whether a court of appeals' decision conflicts with
another court of appeals' decision on the same issue:

(b) whether a court ot appeals has decided an important
question of state or federai law that has not been, but
should be. settled by the Court of Criminal Appeals:
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(c)

(@

(e)

(0

whether a court of appeals has decided an important
question of state or federal law-in a way that
conflicts with the applicable decisions of the-Court
of Criminal Appeals or the Supreme Court of the
United States;

whether a court of appeals has declared a statute,

-rule, regulation, or ordinance unconstitutional, or
appears to have misconstrued a statute, rule
regulation, or ordmance S

whether the justices of a court of appeals have
disagreed on a material question of law necessary to-
the court's decision; and

whether a court of appeals has so far departed from
the accepted ~and usual course of judicial
proceedings, or so far sanctioned such a departure
by a lower court, as to call for an exercise of the
Court of Criminal Appeals' power of supervision.

66.4 Documents to Aid Decision. -

(2)

(b)

Acquiring Documents. The Court of Criminal
Appeals — or any judge of the Court — may order
the court of appeals clerk to bromptly send the
following items to the Court in order to aid it in
deciding whether to grant discrctionary review:

(1) the appellate record;

(2) _acopy of the opinions of the court of appeals;

(3) a copy of the motions filed in the court‘. of
appeals: and

(4) certified copies of any judgment or order of the

court of appeals.

Return of Documents. (f discretionary review is not
granted, the clerk of the Court ot Criminal Appeals
will return the appellate rccord to the court of
appeals clerk.

Notes and Comments

Comment to 1997 change: This is former Rufe 200. The
former rule's reterence to motions for rehcaring now appears
in Rule 49.9. The rule is otherwise amendcd without
substantive change.

RULE 67. DISCRETIONARY REVIEW
WITHOUT PETITION

67.1

67.3

Four Judges' Vote. By a vote of at least four judges,
the Court of Criminal Appeals may — without a petition
for discretionary review having been filed — grant
review of a court of appeals’ decision in a criminal case

at any time before the mandate of the court of appeals

issues. An order granting review will be filed with the
clerk of the Court of Criminal Appeals, who must send
a copy to the court of appeals clerk.

“Order Staying Mandate. To provide enough time for

the Court of Criminal Appeals to decide whether to
grant discretionary review under 67.1, the court — or
any judge of the court — may file with the clerk of the
court of appeals an order staying the court of appeals'
mandate. The order must be signed by a judge-of the
Court of Criminal Appeals. The clerk of the Court of
Criminal Appeals must immediately send a copy of the
order to the court of appeals clerk.

Time to Issue Mandate Extended. Unless otherwise
limited in the order itseif, an order staying the court of
appeals' mandate under 67.2 will extend for an

additional 45 days the time before issuance of the court
of appeals' mandate. An order granting review prevents
the issuance of the court of appeals' mandate pending

the further order of the Court of Criminal Appeals. If
four judges do not agree to grant review within that time
the court of appeals’ clerk must issue the mandate.

Notes and Comments

Comment to 1997 change: This is former Rule 201. The rule
is amended without substantive change.

68.1

68.2

RULE 68. DISCRETIONARY REVIEW
WITH PETITION

Gencrally. On petition by any party, the Court of
Criminal Appeals may review a court of appeals’
decision in a criminal case.

Time to File Petition.

fiirst peririon. The petition must be filed within 30
days after either the day the court of appeals’
judgment was rendered or the day the last timely
motion tor rehearing was overruled by the court of
appeals.

()

Subsequent petition. Even if the time specified in
(a) has expired. a party who otherwise may file a

(b)
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68.3

68.4

petition may do so within 10 dws after the timely

filing of another party' s petition. ’ 3
Where to File Petition. The petition and all copies of
the petition must be filed with the clerk of the court of
appeals, but if the State's Prosecuting Attorney files a
petition, the State's Prosecuting Attorney may file the
copies of the petition —.but not the original — with the

clerk of the Court of Criminal Appeals instead of with. ..

the court of appeals clerk.

Contents of Petition. A bétition for discretionary
review must be as brief as possible. It must be-addressed

to the "Court of Criminal Appeals of Texas" and must

state the name of the party or parties applying for -
review.-Fhe petition must contain-the following items:

Table of contents. The petition must include a
table of contents with réferences to the pages of
the petition. The table of contents must-indicate
the subject matter of each eround or question -
presented for review.

()

Index ofautlwﬁ:ies.-The'pelition must include an
.index of authorities arranged alphabetically and
indicating the pages of the petition where the
authorities are cited.

(b)

Statement regarding oral argument. The petition
must include a short statement of why oral
argument would be’ helpful or a statement that
oral argument is waived. If a reply or cross-
petition is filed, it likewise must include a
statement of why oral argument should or shouid
not be heard.

(c)

(d) Sratement of the case. The petition must state
briefly the nature of the case.- This statement
should seldom exceed half a page. The details. of
the case should be reserved and stated with the
pertinent grounds or questions.

(e)

Statement of procedural history. The peution

must state:

the date any opinion of the court of appeals
was handed down. or the date ot any order of
the court of appeals disposing of the case
without an opinion:

(h

the date any motion tor rchearing was filed
(or a statement that none was filed); and

60

68.5

68.6

68.7

(3) the date the motion for rehearing was
overruled or otherwise disposed of.

()  Grounds for review. The petition must state

briefly, without argument, the grounds on which
the petition is based. The grounds must be
separately numbered. [f the petitioner has access to
the record, the petitioner must (after each ground)
refer to the page of the record where the matter
complained of is found. Instead of listing grounds
- for review, the petition may contain the questions
presemed for review, expressed in the terms and
circumstances of the case but without unnecessary
detail. The statement of questions should be short
and concise, not argumentative or fepet_i_tjous.
(g) Reasons for review. The petition must contain a
direct and concise argument, with supporting
authorities, amplifying the reasons for granting
review. See Rule 66.3 “The court of appeals’
opinions will be considered with the petition, and
statements in those opinions need not be rcpeated
lfcounsel accepts them as correct.
(h) Prayer for relief. The petition must state clearly
the nature of the relief sought.

(i) Appendix. The petition must contain a copy of any
opinion of the court of appeals.

iLcngth of Petition and Reply. The petition must be-no

longer than |35 pages, exclusive of pages containing the
table of contents. the index of authorities, the statement
regarding oral argument, the statement of the case. Ihe
statement of procedural hlslorv and the appendix. A
reply may be no longer than 8 pages, exclusive ot the
items stated above. The court may, on motion, permit a
longer petition or reply. -

Nonconforming Petition. The court may strike, order
redrawn. or summarilv refuse a petition tor
discretionary review that is unnecessarily lenigthy or that
does not contorm to these rules.

Court of Appeals Clerk's Duties.

(a) On filing of the perition. Upon receiving the
petition. the court of appeals clerk must file the
original pctition and note the filing on the docket.

(b) Sending petition ro Court of Criminal Appeals.

Unless a petition for discretionary review is

dismissed under Rule 30, the clerk of the court of

appeais must. within 30 days atter the petition is
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filed, send to the clerk of the Court of Criminal
Appeals the petition and any copies furnished by
‘counsel, together with the record, copies of the
motions filed in the case, and certified copies of
any judgments. opinions, and orders of the court
of appeals. The clerk need not forward any
nondocumentary exhibits unless ordered to do so
by the Court of Criminai Appeals.

"68.8 Court of Criminal Appeals Clerk’s Duties on Receipt
of Petition. The clerk of the Court'of Criminal Appeals
will receive a petition for discretionary review, file the
petition and the accompanying record from the court of
appeals, note the filing of the petition and record on the

“docket, and notify the parties by U.S. Mail of the filing.
The court may dispense with notice and grant or refuse
- the-petition immediately upon its filing.

68.9 Reply. The opposing party has 30 days after the timely
filing of the petition in the Court of Criminal Appeals —
unless additional time is allowed — to file a.reply to the
petition with the Clerk of the Court of Criminal
Appeals. When a reply is.filed or the time for filing a
reply has expired, the petition will be treated as
submitted to the Court and ready for disposition.

68.10 Amendment. The petition or a reply may be amended
or supplemented within 30 days after the original
petition was filed in the court of appeals or at any time
when justice requires. The record may be-amended in
the Court of Criminai Appeals under the same '
circumstances and in the same manner as in the court of
appeals. :

68.11 Service on State Prosecuting Attorncy. [n addition to
the service required by Rule 9.5, service of the petition.
the reply, and any amendment or supplementation of a
petition or reply must be made on the State Prosecuting
Attorney, P.O. Box 12405, Austin, Tcexas 78711,

Notes and Commcqts

Comment to 1997 change: This is former Rule 202.
Subdivisions (k) and (1) of the former rule have been relocated
to Rule 69. The new rule limits the length of a petition and
reply. The time for amendment ot a petition or reply is
increased to conform with the amendment in Rule 30. The
rule is otherwise amended without substantive change.

RULE 69. ACTION OF COURT ON
PETITION FOR DISCRETIONARY REVIEW
AND AFTER GRANTING RLEVIEW

61

69.1 Granting or Refusal. If four judges do not vote to
grant a petition for discretionary review, the court will
enter a docket notation that the petition is refused. If
four judges vote to grant a petition, the court will enter a
docket notation that discretionary review is granted.
69.2 Setting Case for Submission. If discretionary review
is granted, either on the petition of a party or by the
Court on its own initiative, the case will be set for
submission.

69.3 Improvident Grant of Review. [f, after granting

discretionary review, five judges are of the opinion that

discretionary review should not have been granted, the
case will be dismissed.

69.4 Clerk's Duties.

(a) On refusal or dismissal. When the Court refuses
or dismisses a petition, the cierk will send to the
parties and the State Prosecuting Attorney a notice
informing them that the petition was refused or
dismissed. The clerk will retain the petition and all
other items filed in the case for at least |5 days
from the date of the refusal or dismissal. At the
end of that time, if no motion for rehearing has
been timely filed, or upon the overruling or
dismissal of such a motion, the clerk will send to
the court of appeals clerk a certified copy of the
order rctusing or dismissing the petition (as well
as any order overruling a motion for rehearing).
The clerk of the Court of Criminal Appeais will
return the appeilate record to the court of appeals
clerk but will retain the petition, and other
documents tiled in the Court of Criminal Appeals.

(b) On granting review. 1f the Court grants
discretionary review, the clerk will send to the
parties and the State Prosecuting Attorney a notice
informing them that discretionary review was
aranted.

Notes and Comments

Comment to 1997 change: This is former subdivisions (k) and
(1) of Rule 202. Internal procedures of the Court are deleted.
Provisions are added in 69.4(a) and (b) for the clerk to send
notice of the granting, refusal, or dismissai of a petition for
discretionary review. Other nonsubstantive changes are made.

RULE 70. BRIEF ON THE MERITS
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70.1 Initial Brief. If review is granted, the petitioner — or, if
there was no petition. the party who lost in the court of
appeals — must file a brief within 30 days after review
is granted.

70.2 Reply Brief. The opposing party must file a brief within

30 days after the peutioner's brief is filed.

70.3 Brief Contents and Form. Briefs must combly with the

requirements of Rule 38, except that they need not

. contain the appendix (Rule 38.1(j)). Copies must be

served as required by Rule 68.11. )
Other Briefs. The Court of Criminal Appe.als may

- direct-that a party file a bnef or an additional brief, in a

particular case.

70.4

Notes and Commcnts -

Comment to 1997 change: This is former Rule 203. The rule
is amended without substantive change.

- RULE 71. DIRECT APPEALS
71.1 Direct Appeal. Cases in which the death benalty has
been assessed under Code of Criminal Procedure
37.071, and cases in which bail has been denied in non-
capital cases under Article I, Section [ la of the
Constitution, are appealed directly to the Court of
Criminal Appeals

71.2 Record. The appetlate record should be prepared and
filed in accordance with Rules 31. 532,34, 35 and 37.
except that the record must be filed in the Court of
Criminal Appeals. ‘

Briefs. Briefs in a direct appeal should be prepared and
filed in accordance with Rule 38, except that the brief
need not contain an appendix (Rule 38.1(j)), and the
brief in a case in which the death penality has been
assessed may not exceed 125 pages. All briefs must be
filed in the Court of Criminal Appeals.

71.3

Notes and Comments
Comment to 1997 change: This is former Rule 210. The rule

is extended to all direct appeals. A page limit is added for
death penalty cases. Other nonsubstantive changes are made.

RULE 72. EXTRAORDINARY MATTERS

72.1 Leave to File. A motion for leave to file must
accompany an original petition for writ of habeas
- corpus, mandamus, procedendo, prohibition, certiorari,
or other extraordinary writ, or any other motion not
otherwise provided for in these rules.
72.2 Disposition. If five judges tentatively believe that the
case should be filed and set for submission, the motion
for leave will be granted and the case wiil then be
handled and disposed of in accordance with Rule 52.7.
- If the motion for leave is denied, no motions for
rehearing or reconsideration will be entertained. But
the court may, on its own initiative, reconsider a denial
of a motion for leave.

" Notes and Comments

Comment to 1997 change: This is former Rule 211. The rule
is amended to include all the Court's jurisdiction of
extraordinary matters. Internal procedures of the Court are
deleted. Other nonsubstantive changes are made.

RULE 73. POSTCONVICTION
APPLICATIONS FOR
WRITS OF HABEAS CORPUS

73.1 Summary Sheet. When a district clerk transmits the
record in a postconviction appiication for habeas corpus
under Code of Criminal Procedure articles 11.07 or
11.071, the district clerk must prepare and transmit a
summary sheet that includes the following information:

(a) the convicting court’s name and county, and the
name of the judge who tried the case;

(b) the appiicant’s name, the offense, the cause
number, the sentence, and the date of sentence, as
shown in the judgment of conviction;

(c) the cause number and the citation to any published
report of any appeal from the conviction;

(d) whether a hearing was held on the application,
whether findings of fact were made, any
‘recommendation of the convicting court, and the
name of the judge who presided over the
appiication.

The Court of Criminal Appeals may by order adopt a form of
summary sheet that the district clerks must use.

73.2 Action on Application. The Court may deny relief
based upon its own review of the application or may
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issue such other instructions or orders as may be all parties and the certifying court. The Court of
appropriate. ' Criminal Appeals clerk must also send a notice to the
) ' Attorney General of Texas if:
Notes and Comments
. . (a) the constitutionality of a Texas statute is the
subject of a certified question that the Court of
Criminal Appeals has agreed to answer; and

Comment to 1997 change: This is former Rule 4 of the
Appendix for Criminal Cases. The rule is amended without
substantive change.

i (b) the State of Texas or an officer, agency, or
employee of the State is not a party to the
proceeding in the certifying court.

RULE 74 REVIEW OF CERTIFIED ’ -
STATE CRIMINAL-LAW QUESTIONS
» o 74.6 Briefs and Oral Argument.
74.1 Certification. The Court of Criminal Appeals may
answer questions of Texas criminal law certified to it by
any federal appellate court if the certifying court is -

(a) Briefs. The appealing party in the certifying court
must file a brief with the clerk of the Court of

presented with determinative questions of Texas
criminal law having no controlling Court of Criminal
Appeals precedent. The Court may decline to answer
the questions certified to it.

Contents of the Certification Order. An order from
the certifying court must set forth:

(a) the questions of law to be answered; and

(b) astipulated statement of all facts relevant to the
questions certified, showing fully the nature of the
controversy in which the questions arose.

Transmission of Certification Order. The clerk of
the certifying court must send to the clerk of the Court
of Criminal Appeais the following;:

(a) the cerufication order under the certifving court’s
official seal;

(b) alist of the names of each party to the pending
case, giving the address and telephone number, if
known. of any party not represented by counsel;
and

(c) alist of the names and addresses of counsel for
each party.

Transmission of Record. The certifving court should
not send to the Court of Criminal Appeals the record in
the pending case with the certitication order. The Court
of Criminal Appeals may later require the original or
copies of all or part of the record before the ceruifving
court to be filed with the Court ot Criminal Appeals
clerk.

Notice. [f the Court of Criminai Appcals agrees to
answer the questions certified to it. the court will notify

Criminal Appeals within 30 days after the date of
the notice. Opposing parties must file an
answering brief within 15 days of receiving the
opening brief. Briefs must comply with Rule 38 to
the extent that its provisions apply.

(b) Oral Argument. Oral argument may be granted
either on a party's request or on the court's own
initiative. Argument is governed by Rule 39.

Intervention by the State. If the constitutionality of a
Texas statute is the subject of a certified question that
the Court of Criminal Appeals has agreed to answer, the
State of Texas may intervene at any reasonable time for
briefing and oral argument (if argument is allowed) on
the question of constitutionality. '

Opinion on Certified Question. If the Court of
Criminal Appeais has agreed to answer a certified
question. it will hand down an opinion as in any other
case.

Mation for Rehearing. Any party may file a motion for
rehearing within |5 days after the opinion is handed
down. The motion must cleariy state the points relied
on for the rehearing. No reply to a motion for rehearing
need be filed uniess the Court so requests. The Court
will not grant a motion for rehearing unless a response
has been filed or requested.

74.10 Answering Certified Questions. After ail motions for

rehearing have been overruled. the clerk of the Court of
Criminal Appeais must send to the certifying court the
written opinion on the certified questions. The opinion
must be under the Court of Criminal Appeals' seal.

Notes and Comments
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Comment to 1997 change: This is former Rule 214. The rule
is amended without substantive change.

RULE 75. NOTIFICATION; ORAL ARGUMENT

75.1 Notification of Argument or Submission. Oral
argument will be permitted only in cases designated by
the Court of Criminal Appeals. If the Court permits
argument in a case, the clerk wiil notify the parties of
the date set for argument. If a case will be submitted
‘without argument, the clerk will notify the parties of the.
date of submission. The clerk must use all reasonable
diligence to notify counsel of settings, but counsel's
failure to receive notice will not necessarily prevent
argument-or submission of the case on the day it is set.

-1
wn
(8]

Request for Argument. If a case is not designated for
oral argument but counsel desires oral argument,
counsel may — within 30 days of the date of the clerk's
notice — petition the Court to allow orat argument. This
petition must contain specific reasons why oral
argument is desired. '

Oral Argument. Unless extended in a special case, the
total maximum time for oral argument is 20 minutes per
side. Counsel for the appeilant or petitioner is entitled to
open and conciude the argument. Counsei should not
read at length from the briefs, records, or authorities.
Counsel may orally correct a brief, but muitiple
additional citations should not be given orally; instead,
these citations shouid be filed in writing-with the clerk.

~1
W
W

Notes and Comments
Comment to 1997 change: This is former Rule 220. The rule
is amended without substantive change.
RULE 76. SUBMISSIONS EN BANC

The court will sit en banc to consider the {ollowing types of
" cases:

(a) direct appeals:
(b) cases of discretionary review:

(c) cases in which leave to file was granted under
Rule 72;

(d) cases that were docketed under Code of Criminal
Procedure articles 11.07 or 11.071;

{e) certified questions: and

() rehearings under Rule 79.
Notes and Comments

Commiént to 1997 change: This is former rule 222. The ruie is
expanded to include other kinds of cases. Internai procedures
of the Court are deleted. Other nonsubstantive changes are
made.

- _ RULE 77. OPINIONS

77.1 Generally. In each case that is argued or submitted
without argument to the Court of Criminal Appeals, the
Court will hand down a written opinion setting forth the
reasons for its decision and any germane precedent.
Any judge may file an opinion dissenting from or
concurring in the Court's judgment.

77.2 Signing; Publication. A majority of the judges will
determine whether a opinion will be signed by a judge
or issued per curiam, and whether the opinion (or a
portion of the opinion) will be published.

77.3 Unpublished Opinions. Unpublished opinions have no
precedential value and must not be cited.

77.4 Copies. On the date when an opinion is handed down or
an order rendered, the clerk of the Court of Criminal
Appeals must mail copies of the opinion or order to:

(a) the parties;
(b) the State Prosecuting Attorney;

(c) thetrial court clerk: and

(d) if the case is of discretionary review, the court of
appeals clerk.

Notes and Comments
Comment to 1997 change: This is former Rule 223. The rule
is amended without substantive change.
RULE 78. JUDGMENTS IN THE

COURT OF CRIMINAL APPEALS

78.1 Types of Judgment. The Court of Criminal Appeals
may:

(a) atfirm the lower court’s judgment in whoie or in
part;
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(b) modify the lower court’s judgment and affirm it as
modified;

(c) reverse the court’s judgment in whole or in part
and render the judgment that the lower court
should have rendered;

(d) reverse the lower court’s judgment and remand the
case for further proceedings;

(e) vacate the judgments of the lower courts and
dismiss the case;

() vacate the lower court’s judgment and remand the
_case for further proceedings in light of changes in
the law; or

(g) dismiss the appeal.
78.2 Remand in the Interests of Justice. When reversing
the court of appeals’ judgment, the Court of Criminal
Appeals may, in the interests of justice, remand the case
to the trial court even if a rendition of judgment is
otherwise appropriate.
78.3 Other Orders. The Court of Criminal Appeals may
make any other appropriate order required by the law
and the nature of the case.

Notes and Comments

Comment to 1997 change: The rule is new.

RULE 79. REHEARINGS

79.1 Motion for Rehearing. A motion for rehearing may be
filed with the Court of Criminal Appeals clerk within |5
days from the date or the judgment or order. In
exceptional cases. if justice requires. the Court may
shorten the time within which the motion may be filed
or even deny the right to tile it altogether.
79.2 Contents.
(a) The motion must brieflv and distinctly state the

grounds and arguments relied on for rehearing.

(b) A motion for rehearing an order that grants
discretionary review may not be filed.

(¢) A motion for rehearing an order that refuses or
dismisses a petition tor discretionary review may
be grounded only on substantial intervening
circumstances which are specitied in the moton.

Counsel must certify that the motion is so
grounded and that the motion is made in good faith
and not for delay.

(d) A motion for rehearing an order that denies habeas
corpus relief under Code of Criminal Procedure,
articles 11.07 or 11.071, may not be filed. The
Court may on its own initiative reconsider the
case.

79.3 Amendments. A motion for rehearing may be
amended anytime before the period allowed for filing
the motion expires, and with leave of the court, anytime
before the court decides the motion.

79.4 Decision. If the Court grants rehearing, the case wiil be
set for submission. Oral argument may, but normally
will not. be permitted.

79.5 Further Motion for Rehearing. The Court will not
consider a second motion for rehearing after rehearing
is denied. If rehearing is granted and the Court delivers
an opinion on rehearing, a party may file a further
motion for rehearing.

79.6 Extension of Time. The Court may extend the time for
filing a motion or a further motion for rehearing if a
party files a motion complying with Rule 10.5(b) within
the time for filing a motion or further motion for
rehearing.

79.7 Service. The requirements of Rule 68.11 appiy.

Notes and Comments

Comment to [997 change: This is former Rule 230, and the
portion of former Rule 213 that prohibited motions for
rehearing. The Court may now permit oral argument after
granting rehearing, although it is disfavored. A further motion
for rehearing may now be filed by any party, rather than only
the losing party. Other nonsubstantive changes are made.
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APPENDIX TO THE TEXAS RULES OF APPELLATE PROCEDURE

The followmg orders of the Supreme Court of Texas and the Court of Criminal Appeals of Texas
are effective September L, 1997



IN THE SUPREME COURT OF TEXAS

: ~ Mist. Docket No. 97-

ORDER REGARDING FEES CHARGED IN CIVIL CASES.
7 "IN THE SUPREME COURT
~ AND THE COURTS OF APPEALS

ORDERED that:
N

A. The following fees have been set by statute and will be collected by the clerk except from

~ parties who are exempt by statute.

1. In the Supreme Court.

(a) petition for review . . ... .. e P . $

(b) additional fee if ﬁétiti‘on forreviewisgranted ............... .

(c) original proceeding . .. .. ... ...

(d) additional fee if Court requests additional briefing

in an original proceeding .......... ... .. ... .. ... . ...

(e) certified question from a federal court ... ... ... ... ... ..

U] direct appeals to the Supreme Court . ........ ... ... ... ... ....

(g) any other proceeding filed in the Supreme Court .. ........... ...



(h)  administering an oath with sealed certificate of oath ... ... .. .. . .. $5

()~ photocopying . ......... ... §$ .50 per page
- $5 minimum

TEX. GOV'T CODE § 51.005(b) and (c).
2. Inthe courts of appeals.

(a) - appeals to the court of appeals from the district and county courts .. $ 50

(b)  original proceeding . . ... EE R R R D $20
(o) additional fee if court requests additional briefing

in an original proceeding .. .............. .. .. .. ...... § 30
(d) administering an oath with sealed certificate of oath ........ ... .. $5

(e) photocopying for certification or comparing documents for

certification . .. ....... ... ... ... . $.50 per page
‘ $5 minimum

TEX. GOV'T CODE § 51.207(b) and (c)

B.  Additionaily, the following fees are set:
1. In the Supreme-Court, the clerk will collect the following fees:

(a) Certifying or comparisons of documents .. ........ ... .. $.50 per page

$5 minimum
(b) Motions forrehearing . .. ... .. ... ... ... ... $15
(c) Motions not otherwise iiéted ................................ 310
(d) Responses/replies .. ......... ... .. .. ... .. .. ... ... 310
(e) Exhibits tendered for oral argument . . ... ... ... ... ... ... ... .. 325
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() ° Documentsearchfee ... ............................ $10 per hour

- ) ' ($5 minimum)

(2) | V;I'z;p-e 6f:orai_ argument . . ... .. DU P $5 per tape

(h)  Fax receivéci TR $.50 per page

(l) Faxsent ........... $.50 per page

' : plus $.50 per minute for

long distance charge, if any

2. In the courts ;)f appeals,'the clerk wil collect the following fees:

(a) 'Motion-s—not otherwise listed . . . .. e $10

~ (b) Responses/replies . ...... ... .. ... $10

(¢)  Exhibits tendered fororalargument . . . ......... ... . ... .. ... ... $25

~ (d) Tapeoforalargument ... .. ............ ... ... $5 per tape

o te-) B Fax received . . ... ... ..... .. e $.50 per page
0
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Fax sent o $.50 per page

plus $.50 per minute for
long distance charge, if any



SIGNED AND ENTERED this day of , 1997.

‘Thomas R. Phillips, Chief Justice

Raul A. Gonzalez, Justice

Nathan L. Hecht, Justice

John Comnyn, Justice

Craig T. Enoch, Justice

Rose Spector, Justice

Priscilla R. Owen, Justice

James A. Baker, Justice

Greg Abbott, Justice
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IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 97-

ORDER REGARDING DISPOSITION OF
COURT PAPERS IN CIVIL CASES

ORDERED that:
A. Definitions.
1. Court }ecords or records_ means:
(a). the clerk’s record;
(b) the reporter’s record; and

(c) any other documents or items filed, or presented for filing and received in an
appellate court in a particular case.

2. Appellate record means the clerk’s record and the reporter’s record and any
supplements.

B. In the Courts of Appeals. The followir;g paragraphs govern disposing of court records by
the courts of appeals:

1. Determination of permanent preservation. Before any court records are destroyed,
the court of appeals must — under Section 51.205 of the Government Code and State
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Archives guidelines — determine whether the records should be permanently
preserved.

2. Initial determination. Immediately after final disposition of an appeai or other
proceeding, the panel that decided the case must determine whether the case's records
should be permanently preserved and must file with the records a statement declaring
that the records should or should not be permanently preserved.

3. Later determination. After its initial determination, but before any court records are
destroyed, the court of appeals may reexamine its initial determination under 2. and
may change its designation.

4. Original papers and.exhibits in appeals. Whatever the court determines concerning
permanent preservation of a case's records, any original documents or exhibits must,
within 30 days after final disposition of an appeal or other proceeding, be returned to
the tnal court in accordance with any tnial court order entered under Rules 34.5(f) and
34.6(g). The court of appeals may, but need not, copy those documents and exhibits
before returning them to the trial court.

S. All other papers and exhibits. Subject to paragraph 4., the court of appeals must keep
and preserve all records of a case (except duplicates) untif they are uitimately disposed
of under this rule.

6. Ultimare disposition. After the period prescribed by Section 51.204 of the
Government Code or other applicable statute has expired, the court of appeals must:

(a) destroy those records the court has determined need not be permanently
preserved; and

(b) turn over to the State Archives those records the court has determined should
be permanently preserved.

C. In the Supreme Court. The following paragraphs govern disposing of court records by the
Supreme Court:

1. If case reversed and remanded to court of appeals. If the Supreme Court grants

review and remands the case to the court of appeals, the Supreme Court will return
the appeliate record to the court of appeals. The court of appeals will then dispose of
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the court records in accordance with subdivision B. The Supreme Court will keep and
preserve all remaining items (except duplicates) until they are tumed over to the State
Archives as provided by law.

2. If case afffirmed or reversed and remanded to trial court. If the Supreme Court grants
review and either affirms the court of appeals or reverses and remands to the trial
court, the Supreme Court will not return the appellate record but will keep and
preserve all records of the case (except duplicates) until those records are turned over
to the State Archives as provided by law.

3. In all other cases. In all other cases, the Supreme court will return the appellate
record to the court of appeals and keep and preserve all remaining records of the case
(except duplicates) until they are turned over to the State Archives as provided by
law. '
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SIGNED AND ENTERED this day of , 1997.

" Thomas R. Phillips, Chief Justice

Raul A. Gonzalez, Justice

Nathan L. Hecht, Justice

John Comyn, Justice

Craig T. Enoch, Justice

Rose Spector, Justice

Prisciila R. Owen, Justice

James A. Baker, Justice

Greg Abbott, Justice
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IN THE SUPREME COURT OF TEXAS

Misc. Docket No. 97-

: ORDER DIRECTING
THE FORM OF THE APPELLATE RECORD

ORDERED that:

Pursuant to Texas Rule of Appellate Procedure 34.4, the Supreme Court orders that the
appellate record be in the form specified below. All references in this Order to a rule are to the Texas
Rules of Appellate-Procedure uniess otherwise stated.

A. Clerk’s Record

1. The tnai court clerk must prepare and file the clerk’s record in accordance with Rules
34.5 and 35. Even if more than one notice of appeal or request for inclusion of items

is filed, the.clerk should prepare only one record in a case. To prepare the clerk’s

record, the trial court elerk must:

(@) gather the.documents required by Rule 34.5(a) and those requested by a party
under Rule 34.5(b); '

(b) make a legible copy of the'documents on opaque, white, 8 2 x 11 inch paper,
if practicable; -

(c) arrange the documents in ascending chronological order, by date of filing or
occurrence;
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(d) consecutively number the pages in the bottom right-hand comer;

(e)” - bind the documents together in one or more group under a heavy cover;

® p;'epare,‘ label, and certify the clerk’s record as required by this Order.

2. The clerk’s record should be in the following form:

(a) It is preferred that the clerk’s record lie flat when opened.

(b) If the clerk’s record will lie flat when opened, two-sided copies may be
included in the clerk’s record; otherwise, only one-sided copies may be

- included.

(¢) - Each individual document must start on a new page.

(d) Page numbering should start on the first page of the first volume of the clerk’s
record and continue to the final page of the clerk’s record without regard for
the number of volumes in the clerk’s record.

(e) It is preferred that the clerk’s record be tabbed to show the beginning of each
document.

(f) | Each document must show the date of filing.

(g) As far as practicable, each order and judgment must show the date of signing
by the judge.

(h) = The front cover of the first volume of the clerk’s record must include the
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following information and be in substantially the following form:



CLERK'S RECORD
VOLUME __of __

_ Trial Court Cause No.
In the (District or County) Court
of County, Texas,
Honorable : Judge Presiding.

o ' Plaintiff(s)

VS.

., Defendant(s)

Appealed to the
(Supreme Court of Texas, at Austin Texas,
or Court of Criminal Appeals of Texas at Austin, Texas,
or Court of Appeals for the___ District of Texas, at

Texas).

Attorney for Appeilant(s):
-‘Name
Address
Telephone no.
Fax no.

- SBOT no.
“Attorney for:____~ , Appellant(s)

_Delivered to the (Supreme Court of Texas at Austin, Texas.

or Court of Criminal Appeals of Texas at Austin, Texas,
or Court of Appeals for the District of Texas, at
- on the day of

Texas)

signature of clerk

name of clerk

title

Appellate Court Cause No.

Filed in the (Supreme Court of Texas at Austin, Texas,
or Court of Criminal Appeals of Texas at Austin. Texas,
or Court of Appealis for the District of Texas. at
this__ davof

Texas)

, Clerk
By , Deputy




(i)

(),

(k)
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The front cover of the second and subsequent volumes of the clerk’s record
must include the same information and be in substantially the same form
except that second and subsequent volumes may, but need not, include
statements of delivery and filing.

If there is more than one volume of the clerk’s record, the volumes of the
clerk’s record must be gathered together and filed in one or more envelopes
that conform to the following specifications:

‘()  extra-heavyweight stock;

(i) one;piece construction with flaps;

“(ili)  congress-tie, noncollapsing-style construction with closed corners; |

(iv)  dimensions of 11%2 or 14%: inches in width, 9 inches in height, and a
thickness of 1, 1'%, 2, 3, or 4 inches; and

(v)  the front of the clerk’s record’s first envelope must show the trial
court style and case number.

The clerk must prepare and include on the first pages of the clerk’s record a
detailed index identifying each document included in the clerk’s record, the
date of filing, and the page where it first appears. The index must be double
spaced and conform to the order in which matters appear in the clerk’s record,
rather than in alphabetical order.

After the »index, the clerk must include the following:

The State of Texas N
County of §
In the {County Court or Judicial District Court) of County, Texas, the
Honorable Judge Presiding, the following proceedings were held and the

following instruments and other papers were filed in this cause, to wit:
Trial Court Cause No.

, Plainuff(s) IN THE COURT

§

, §

vs. $
§

§ ______COUNTY, TEXAS

, Defendant(s)




(m)

following form:

The clerk’s record must conclude with a certificate in substantially the

The State of Texas ~ §
County of __- §
I, Clerk of the Court of County, Texas do hereby

certify that the documents contained in this record to which this certification is attached are
all of the documents.specified by Texas Rule of Appeilate Procedure 34.5(a) and all other
documents timely requested by a party to this procwdmg under Texas Rule of Appellate

' Procedure 34.5().

County, Texas this

GIVEN UNDER-MY. HAND AND SEAL at my office in
—_dayof , .

sighaﬁxre of clerk
name of clerk
title

3. A supplement must be prepared in conformity with this Order.

4. In the event of a flagrant violation of this Order in the preparation of the clerk’s

record,

on motion of a party or on its own initiative, the appellate court may require

the clerk to amend the clerk’s record or to prepare new clerk’s record in proper form
— and provide it to any party who has previously made a copy of the original,
defective clerk’s record — at the clerk’s expense.

B. Reporter’s Record

1. The court reporter must prepare and file the reporter’s record in accordance with
Rules 34.6 and 35. Even if more than one notice of appeal or request for preparation
of the record is filed, the reporter should prepare only one record in a case. The
reporter’s record must be in the following format:

(a)

(b)

(©)

(d)
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It must be typed or printed on opaque, white, 8%% by 11 inch, 13-pound or
heavier paper.

It may be brinted on both sides of the paper if bound so that it will lie flat
when opened; otherwise, it may be printed on one side only.

The top and bottom margins must be 1 inch. The margin on the left-hand side
of the page must not be less than 1%4 inches or more than 2 inches.

It must be in readable 12-point or larger typeface, in upper and lower case.



(e) It must be double-spaced.

€3] Each separate proceeding and hearing (pretrial hearing, voir dire, trial on the
merits, etc.) must be bound in a separate volume or volumes.

(8) No volume may be over two inches thick.

(hy  The first page of the first volume of the reporter’s record of each such
proceeding or hearing must be numbered "1" and each following page
relating to the same proceeding or hearing, whether in the first or a
subsequent volume, must be numbered consecutively at the top right-
hand comner of the page.

® Each volume must be securely bound on the left margin.

) The front cover page of each volume of the reporter’s record must include the
following information and be in substantially the following form:

REPORTER'S RECORD
VOLUME _of __

Trial Court Cause No.

Plaintiff(s) § INTHE ______ COURT
S
Vs. S.
§
Defendant(s) N COUNTY, TEXAS
APPEARANCES:
Attorney for Plaintiff(s): Attorney for Defendant(s):
Name Name
Address Address
Telephone no. Telephone no.
Fax no. Fax no.
SBOT no. SBOT no.
Attorney for: Attorney for:
On the __day of _, the above entitled and numbered cause came on to be heard (for trial) in
the said Court, Honorable , Judge Presiding, and following proceedings were held. to wit:

Misc. Docket No. 97-



(k)  The court reporter must include an index of the testimony at the beginning of
each volume of the reporter’s record showing the following information in
substantially the following form:

INDEX OF TESTIMONY
Witness Direct Cross Re-Direct Re-Cross
John Doe 4 8 16 20
M A master index of the testimony of all witnesses must be included in the

reporter’s record at the beginning of the first volume or as a separate volume.

(m)  Anindex of the exhibits must be included at the beginning of each volume of
the reporter’s record showing the following information in substantially the
following form:

INDEX OF EXHIBITS
Exhibit# Description Marked Identified Offered Received

DX1 Copy of Judgment 3 4 5 6

(n) A master index of the exhibits must be included in the reporter’s record at the
beginning of the first volume or as a separate volume.

(0) Unless ordered otherwise, neither physical evidence nor onginal exhibits are
to be included in the reporter’s record, but each item of physical evidence
must be described on a separate piece of paper in such a manner that it may
be identified, including the exhibit number.

(p) When a legible copy of a photograph or any other exhibit cannot be made, the
original exhibit must be included in the reporter’s record under order of the
trial court made pursuant to Rule 34.6(g).

()] Copies of the exhibits and the descriptions of physical evidence received in
each separate proceeding or hearing must be placed in numerical order at the
end of the reporter’s record of that proceeding or hearing or, if the exhibit
material is voluminous, in a separate volume or volumes.
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(r) The reporter’s record must conclude with a certificate containing the
following information and in substantially the following form:
THE STATE OF TEXAS §
COUNTY OF 9§
I, official court reporter in and for the Court of County, State
of Texas, do hereby certify that the above and foregoing contains a true and correct
transcription of all portions of evidence and other proceeding requested in writing by
counsel for the parties to be included in the reporter’s record in the above styled and
numbered cause, all of which occurred i in open court or in chambers and were reported by
" me. -
N I ﬁlnher‘cc-x;tify thét this transcription of the proceedings truly and correctly reflects the
exhibits, if any, offered by the respective parties.
WITNESS my hand thisthe __dayof _____, .
(signature)
Official Court Reporter
Certification Number:
Date of Expiration:
Business Address:
Telephone Number:
2. In the event of a flagrant violation of this Order in the preparation of a reporter’s
record, on motion of a party or on the court’s own initiative, the appellate court may

require the court reporter to amend the reporter’s record or to prepare a new
reporter’s record in proper form — and provide it to any party who has previously
made a copy of the original, defective reporter’s record — at the reporter’s expense.
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SIGNED AND ENTERED this day of _ , 1997.

Thomas R. Phillips, Chief Justice

Raul A”Gonzalez, Justice

o SeloaiE | Nathan L. Hecht, Justice

John Comnyn, Justi_cg:

Craig T. Enoch, Justice

Rose Spector, Justice

Priscilla R. Owen, Justice

- James A. Baker, Justice

Greg Abbott, J ustice
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IN THE COURT OF CRIMINAL APPEALS

ORDERED that;

OF TEXAS

Misc. Docket No. 97-

ORDER DIRECTING
THE FORM OF THE APPELLATE RECORD

Pursuant to Texas Rule of Appellate Procedure 34.4, the Court of Criminal Appeals of Texas
orders that the appellate record be in the form specified below. All references in this Order to a rule
are to the Texas Rules of Appellate Procedure unless otherwise stated.

A. Clerk’s Record

1. The trial court clerk must prepare and file the clerk’s record in accordance with Rules
34.5 and 35. Even if more than one notice of appeal or request for inclusion of items
. 1s filed, the clerk should prepare only one record in a case. To prepare the clerk’s

record, the trial court clerk must:

(a) gather the documents required by Rule 34.5(a) and those requested by a party
under Rule 34.5(b);

(b)  make a legible copy of the documents on opaque, white, 8 2 x 11 inch paper,
if practicable;

(c) arrange the documents in ascending chronological order, by date of filing or
occurrence;

(d) consecutively number the pages in the bottom right-hand comer;

(e) bind the documents together in one or more group under a heavy cover;

(f) prepare, label, and cerify the clerk’s record as required by this Order.

2. The clerk’s record should be in the following form:
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IN THE COURT OF CRIMINAL APPEALS
' | "OF TEXAS

Misc. Docket No. 97-

- . ORDER ADOPTING SUMMARY SHEET
- FOR POSTCONVICTION APPLICATIONS FOR
' ~_ WRIT OF HABEAS CORPUS

ORDERED that:
Pursuant to Texas Rule of Appellate Procedure 73, the Court of Criminal Appeals hereby

orders that the artached form to be used when a postconviction application for writ of habeas corpus
is transmitted to the Court of Criminal Appeals.
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SIGNED AND ENTERED this day of , 1997.

Michael J. McCormick, Presiding Judge

Charles’F. (Charlie) Baird, Judge

Morris L. Overstreet, Judge

Lawrence E. Meyers, Judge

Stephen W. Mansfield, Judge

Sharon Keller, Judge

Tom Price, Judge

Sue Holland, Judge

Paul Womack, Judge
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Application for writ of Habeas Corpus

Ex Parte ] : from

County
Court

(Name of Applicant)

TRIAL COURT WRIT NO.

CLERK’S SUMMARY SHEET

APPLICANT’S NAME:

(As reflected on the judgment)

OFFENSE: |

(As described on the judgment)

CAUSE NO:

(As reflected in the judgment)

SENTENCE:

(As described on the judgmeﬁt)

TRIAL DATE:

(Date upon which sentence was imposed)

JUDGE’S NAME:

(Judge presiding at trial) -~

APPEAL NO:

(If applicable)

CITATION TO OPINION: S.w.2d
(If applicable)

HEARING HELD: YES NO
(Pertaining to the application for writ)

FINDINGS AND CONCLUSIONS FILED: YES NO
(Pertaining to the application for wrnt) ’

RECOMMENDATION: GRANT DENY NONE
(Trial court’s recommendation regarding application)

JUDGE’S NAME:

(Judge presiding over habeas proceeding)



CHIEF JUSTICE
THOMAS R. PHILLIPS

JUSTICES
RAUL A. GONZALEZ
NATHAN L. HECHT
JOHN CORNYN
CRAIG ENOCH
ROSE SPECTOR
PRISCILLA R. OWEN
JAMES A. BAKER
GREG ABBOTT

THE SUPREME COURT OF TEXAS

POST OFFICE BOX 12248 AUSTIN, TEXAS 78711
TEL: (512) 463-1312

FAX: (512) 463-1365

March 20, 1997

Office of the Secretary of State
~ Statutory Filings Section

Room 214 Rudder Building-

1019 Brazos Street

Austin, Texas 78701

CLERK
JOHN T. ADAMS

EXECUTIVE ASS'T
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T
NADINE SCHNEIDER

By order of the Supreme Court of Texas, the enclosed original order

is forwarded for appropriate filing.

you have questions in this matter.

Encl.

'SinCerély,

J oﬁ'gNF'D Adams

Clerk

Please contact this office if



CHIEF JUSTICE
THOMAS R. PHILLIPS

JUSTICES
RAUL A. GONZALEZ
NATHAN L. HECHT
JOHN CORNYN
CRAIG ENOCH
ROSE SPECTOR
PRISCILLA R. OWEN
JAMES A. BAKER
GREG ABBOTT

THE SUPREME COURT OF TEXAS

POST OFFICE BOX 12248 AUSTIN. TEXAS 78711

TEL: (512) 463-1312

FAX: (512) 963-1365

Maxrch 20, 1997

Mr. Antonio Alvarado
Executive Director
State Bar of Texas
1414 Colorado Street
Austin, Texas 78701

Dear Mr. Alvarado,

CLERK
JOHN T. ADAMS

EXECUTIVE ASS'T
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T
NADINE SCHNEIDER

Please find enclosed, a copy of the order of the Supréme Court of
Texas of this date. Per this order, a copy is to be published as

soon as possible in the Texas Bar Journal.
undersigned if there are any questions in this matter.

Encl.

Sincerely,

SIGNED

John T. Adams
Clerk

cc: Ms. Kelley Jones

You may contact the



