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OPINION

Appdlant was convicted by ajuryof burglary of ahabitation. See TEX. PENAL CODE 830.02(a).
Along with itsfinding of guilt, the jury made a deadly weapon finding and assessed punishment &t lifein the
Ingtitutiond Divisonof TDCJ. Thetrid court then granted the State’ s Motion to Cumulate Sentenceand
stacked the life sentence assessed in this case onalife sentence imposed on appellant in a previous cause
number. Challenging thejudgment and cumulation order, appellant raisestwoissuesfor review. Reforming

the judgment of thetrid court as to the cumulation order, we will afirm.

Backaround



During the punishment phase of gppelant’ s burglary trid, the defense refused to stipulate to any
judgments and sentences for appellant’s previous convictions. Asaresult of thisrefusal, the State called
Roy McDonald, a fingerprint examiner from the Harris County Sheriff’ s Office, who had earlier taken a
fingerprint fromthe gppellant. McDonald testified that he had compared that fingerprint to prints contained
in three other jail cards beonging to the Sheriff’s department and determined them to be amatch. The
State then cdled Judith Porter, a records custodian from the inmate section of the Sheriff’s Department.
After authenticating the jail cards testified to by McDona d, Porter testified asto the offenseslisted oneach
card: burglary of amotor vehicle in cause number 9632153, unauthorized use of amotor vehicle in cause
number 706903, and felonin possession of aweaponin cause number 806163. At thecloseof punishment
phase testimony, the jury assessed appelant’ s sentence in the ingtant cause at life imprisonment.

Withthe jury excused, the court then heard the State’ smotionto cumulate. At this point, the State
asked that the court take judicia notice of appellant’s previous conviction, out of the same court, for
murder in cause number 777715. Granting the State’'s motion, the court ordered that appellant’s life
sentenceinthe present cause run concurrent with his prior life sentence assessed in cause number 777715.

Appeding this order, gppellant now presents two issues for review.

| ssues One and Two

In two related points of error, appdlant argues tha the trid court's cumulation order was
erroneous. Firgt, gopellant positsthat thetria court failed to find that he was the defendant in cause number
777715. Second, appellant argues that even had the court made such afinding, the evidence adduced at
trid left the court without a factua basis for concluding that gppellant was the defendant in that case,

Before turning to gppellant’ stwo issues, however, we first addressthe State’ sdam that gppellant
faledto preserve anythingfor review. Wedisagree. Animproper cumulation order is, in essence, avoid
sentence, and sucherror cannot be waived. Laporte v.State, 840 SW.2d 412, 415 (Tex. Crim. App.
1992). Moreover, an gppellant may raise, a any time, a defect rendering a sentence void. 1d.
Consequently, the Court of Crimind Apped s hashdd that a contemporaneous objection is not necessary

to preserve such error for appellate review. Seeid.



Having found that appelant did not wave his cumulation issues, we now address them
smultaneoudy. Whether a sentence is to run concurrently or consecutively iswithin the discretion of the
court. See TEX. CODE CRIM. PROC. ANN. art. 42.08(a) (Vernon Supp. 2000). In order to support a
motion for consecutive sentencing, the State must present record evidence of prior convictions and
testimony identifying the defendant as the person previoudy convicted. See Turner v. State, 733
S.W.2d 218, 223 (Tex. Crim. App. 1987). However, an admisson by the defendant or his counsd is
auffident evidenceto link him to his prior convictions. Id at 221. Miller v. State, No. 1692-99, dip op.
at 10-11, 2000 WL 1676679, at *4 (Tex. Crim. App. Nov 8, 2000). Additiondly, atrid court may take
judicid notice of dl its own records, induding dl judgments and convictions entered by it. See Turner
at 221-22. Findly, wereview gopellant’s complaint of improper cumulation of sentences under an abuse
of discretion standard. See Allen v. State, 951 SW.2d 925, 925 (Tex. App.—SanAntonio 1997, pet.
ref’d). A trid court abuses its discretion when it applies an erroneous lega standard, or when no
reasonable view of the record could support the trid court’s conclusion under the correct law and facts
viewed in the light mogt favorable to itslegd concdluson. See Dubose v. State, 915 SW.2d 493, 497-
98 (Tex. Crim. App. 1996).

In the case at bar, the record shows that the State’s motion to cumulate referenced appdlant’s
name, conviction, and sentence in cause number 777715. Granting the State’'s motion, the court then
entered afinding that “the defendant, in cause number 777715 inthe 177" Didtrict Court of Harris County,
Texas, was sentenced to a term of lifein the Inditutiond Division of the Texas Depatment of Crimind
Jugtice” Assuming that this finding condtitutes evidence of appelant’s prior conviction, the record is
neverthel ess absent any tesimony identifying the gopelant as the person convicted of the offense. Neither
does the State point to any portion of the record evidencing such testimony. The testimony given by
McDonad and Porter, concerning appellant’s prior offenses, likewise fails to implicate gppellant as the
defendant in cause number 777715. Therefore, because the record is absent any proof identifying the
defendant asthe person previoudy convicted in cause number 777715, the tria court abused itsdiscretion
ingranting the State’ smotionto cumulate. We sustain gppellant’ stwo issues and set aside thetrid court’s

order cumulating appellant’s sentence in this cause with that sentence in cause number 777715. As



reformed, the judgment of thetria court is affirmed.
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