Affirmed and Opinion filed January 25, 2001.

In The

Fourteenth Court of Appeals

NO. 14-99-00388-CR

HULON G. REED, JR., Appellant
V.

THE STATE OF TEXAS, Appellee

On Appeal from the County Criminal Court at Law No. 7
Harris County, Texas
Trial Court Cause No. 9838549

OPINION

Appdlant, Hulon G. Reed, Jr., gppedls his conviction, by ajury, for driving whileintoxicated. In
gx issues, gopellant contends. (1) thetria court erred in overruling his objections and mations for midtrid
when the Stat€' s attorney asserted facts outside the record during his dosng argument; (2) thetria court
erred by overruling his motion to suppress statements, motion to suppress evidence, and his assertion of
privilege regarding statements and evidence gathered during the accident investigation; (3) thetrid court
erred in parmitting the State’ s attorney to indnueate that gppellant caled his supervisor in an attempt to
interfere with acrimind investigation; (4) the evidenceisfactudly insufficient to support the jury’ s verdict
and thejury’ s verdict is contrary to the overwhelming weight of the evidence; (5) thetria court erred in



denying his requested jury ingructions, and (6) the trial court erred in overruling his objection to the
introduction of the DIC-24 Statutory Warning Form. We affirm.

Appdlant, an off-duty state trooper, wrecked his car inthe early morning hours of September 24,
1998. Appelant lost control of his vehicle while traveling northbound on Highway 59 and struck a paint
mechine being used by aroad crew. Appellant’ svehide also knocked down severa congtructionbarrels.
David Boehm, the road crew’ s foreman, was injured when appellant’ s vehicle struck the paint machine.
Two other workers narrowly avoided injury by jumping over a highway barrier-wall.

Immediaely after the accident, Deputy Wayne Huddleston of the Harris County Sheriff's
Department approached appedlant. Deputy Huddleston, an off-duty peace officer working extra-
employment at the work-site, asked gppdlant for his identification and proof of insurance. Appellant
handed Deputy Huddlestonhisdriver’ slicense. Deputy Huddleston theninstructed hisco-worker, Deputy
Larry Bush, to contact the Houston Police Department.

Approximately fifteenminutes|ater, Houston police officer Darren Schlosser arrived at the scene.
Upon his arriva, Officer Schlosser was informed that the accident involved an off-duty police officer.
Officer Schlosser dso learned from an unidentified party that appellant may have been drinking. Officer
Schlosser asked appellant if he had been drinking, and gppelant replied affirmatively. Officer Schlosser
thenasked hisdispatcher to send asupervisor tothe accident scene. Houston police officer William Powell
arived at the scene shortly after Schlosser’s request.  Officer Powell noticed that appellant had durred
gpeech and bloodshot eyes. Moreover, agppellant admitted to Officer Powell that he had consumed four
or five beers.

Asthe investigation proceeded, Officer Raymond Cibulski of the Houston Police Department’s
DWI task force arrived at the accident scene. Officer Cibulski testified that upon his arrival he noticed
gppellant’ sbreath smdled of acohal, that he had durred speech, and that he was swaying dightly. Officer
Cibulski asked appellant to perform a battery of field sobriety tests, but gopellant refused. Appelant told
Officer Cibulski he wanted to wait for his supervisor to arrive at the scene. After gppellant’s supervisor
arrived, gppdlant agreed to perform two fidd sobriety tests, but refused to perform another. Officer
Cibulski testified that appe lant showed Sgns of intoxication while performing the fidd sobriety tests. After



falingthe field sobriety examinations, appellant was arrested for DWI. Officer Cibulski’ sconclusonthat
gopdlant was intoxicated was bolstered at tria by the testimony of appelant’s supervisor, Sergeant
Kenneth Tuck. Sergeant Tuck testified that appellant smelled of acohol and appeared intoxicated.

Subsequent to his arrest, appellant was taken to the Houston Police Department’s centra police
dation. At thepolice gtation, Officer D. J. Guitierrez asked appellant to perform abattery of field sobriety
tests. Appdlant refused to perform dl but one of the tests. Officer Guitierrez testified that appellant falled
the one test he did perform.  Officer Guitierrez then requested appellant to submit a breath specimen for
an intoxilyzer test. Appellant refused.

In his fird issue, appellant asserts the trid court erred by overruling appelant’s objections and
moations for midrid whenthe State’ s attorney improperly argued facts outside the record during hisdosing
agument. Appellant contends the State’'s closng argument contained statements that were highly
inflammatory and resulted in the denid of gppellant’ s right to due process of law and appellant’s right to

afar trid.

Appdlant identifiesfourteeninstances of aleged improper jury argument. In three of the instances
of dlegedimpropriety, the trid court sustained gppellant’ s objections and ingtructed the jury to disregard
the argument. The statements by the prosecutor provoking such objections were:

[The State’sattorney:] ... 70times[the gppellant] pulled somebody
over for DWI and asked them to perform fidd sobriety tests,
same fidd sobriety tests he was asked to perform today. And
how many times were those people taken into custody?

[Defense counsel:] Objection, inflammatory and prgjudicidl.
[Court:] Sudaned, it'snot in the record.

[Defense counsel:] Respectfully ask that the jury be instructed to
disregard.

[Court:] Disregard the last statement.

[Defense counsel:] Movefor migrid.
[Court:] Denied.

* * *



[The State’sattorney:] Heknowsexactly what thesesofficersknow,
and I’'mheretotdl youthat if in one of those DWI arrestshewas
subpoenaed to court to testify, he'd be stting up here just like
Cibulski was”

[Defense counsel:] Objection.

[Court:] Sudained.

[Defense counsel:] | ask the jury beingtructed to disregard.
[Court:] Disregard.

[Defense counsel:] Movefor migrid.

[Court:] Denied.

* * *

[The State’s attorney:] Send him a message and tell him you're
offended that someone that we trusted as a peace officer inHarris
County, Texas. ..

[Defense counsel:] Objection, it’ sinflammatory, prgudicid, improper
argumen.

[Court:] Sustained.

[Defense counsel:] AsK that jury beinstructed to disregard.
[Court:] Disregard plesse.

[Defense counsel:] Movefor migrid.

[Court:] Denied.

Generdly, an ingruction to disregard curesimpermissble jury argument. See Dinkinsv. State,
894 S\W.2d 330, 357 (Tex. Crim. App. 1995). Moreover, the reviewing court must examine the aleged
instances of improper argument inlight of the facts adduced at trid and inthe context of the entire argument.
See McGeev. State, 774 SW.2d 229, 239 (Tex. Crim. App. 1989). Evenif an argument isimproper,
it will not condtitute grounds for reversal unless the statements to the jury injected new and harmful facts
to the case, or were so extreme, so manifesily improper, that they deprived gppdlant of afar and impartia
trid. Seeid. at 238. We find the above satements did not deny gppellant afar and impartid trid. To
the extent these arguments were impermissible, the trial court’s instruction to disregard congtituted an

effective cure.



Inthree other ingtances of dleged improper jury argument, gppellant failed to pursue hisobjection

to an adverse ruling:

[The State’ sattorney:] You'veheard alot of talk about State didn’t
bring witnesses because whenthe DPStrooper isintoxicated and
crashesthereisalot of officers out there, and alot of them don’t
redlly do much.

[Defense counsel:] Objection to testifying. There is no evidence of
that. It'simproper and prgjudicid.
[Court:] Stay within the record. Objection is sustained.

* * %

[The State’sattorney:] He sgoingto do everything he canto get his
client. ..

[Defensecounsel:] Objection to what | would do to get my dient off.
That'simproper and prgjudicid.

[Court:] Sudtained.

[Defense counsel:] | request the jury disregard.

[Court:] Pleasedisregard.

* * *

[The State’'s attorney:] Why would a DPS trooper who just got in
an accident and wasintoxicated want a supervisor out there? He
needs alittle help. Come on Sergeant, cone out here. | messed
up. Heknew at that point when he crashed thet dl those officers
were out there, he'sgot to cdl his sergeant. Maybe he can get
him out of it, maybe his sergeant can talk to the other officers.
Hey he'sthe. ..

[Defense counsel:] Objection, that is clearly outsdethe record. No
such evidence of that. In fact, there was contrary.

[Court:] Sudtained. Let's stay within the record please.

A defendant is not permitted to complain on gppedl about an instance of improper jury argument
unlesshe objected and pursued hisobjectionto anadverseruling. See Valdez v. State, 2 SW.3d 518,
521 (Tex. App—Houston [14™ Dist] 1999, pet. ref’d). In two of the identified instances, appellant
properly objected, and the objection was sustained, but gopellant faled to ask the court for a limiting



indruction or amigrid. Thus, appelant waived error. In the third instance, appellant requested alimiting
ingruction, but not amidrid. Thetria court granted thelimiting ingtruction. Accordingly, gppellant did not

pursue his objection to an adverse ruling and nothing is preserved for review.

Thetria court overruled gppellant’ s objections inthe remaining eight instances of aleged improper
jury argument:
All the arguing and the witnesses, thereis something that’ sgottenlost, and

it's a matter of a foot, twelve inches. Two people, Mr. Boehm, Mr.
Dedarosawere within afoot, from me to you, from losing their life. . .

* * *

They were within feet possibly of losing their life.

* * *

How many times did this officer, when he was a DPS Trooper, take
someone's liberty? | think he said 70 times he performed the field
sobriety.

And hewasinthe fidd for four years performing these tests on people like
you and me and everyone in this courtroom.
He knows exactly how the tests were performed, and he knows exactly

what to look for. And he' sdone it, he’ sdone it to people that he' s pulled
over.

* * *

The people that dmost got ran over, the personthat had a paint machine
knocked out of hishandsand hot paint opped over him, it's hisfault that

happened.

* * *



He sgoing to do everything he can to get dl the witnessesin to tedtify for
hiscase. He could have done that. He had access to thefile.

How cansomeonewho istrained, certified, who received histraining, who
pulled people over and performed these tests and arrested them.

The scope of proper jury argument is (1) summation of the evidence; (2) any reasonable
deduction from the evidence; (3) an answer to the argument of opposing counsdl; and (4) pleasfor law
enforcement. See Whiting v. State, 797 SW.2d 45, 48 (Tex. Crim. App. 1990). Wefind the above
gatements dl fal within the scope of proper jury argument. The statements identified by appélant as
improper wereeither summetions of the evidence or reasonable deductions fromthe evidence. Appelant’s

firg issueis overruled.

Appdlant’ ssecond issue assertsthat he was denied due process of law and hisright to afair trid
when thetrid court overruled his motion to suppress evidence and statements. Appellant contends the
court erred in overruling his assertion of privilege regarding statements made by him during the course of
the accident investigation becausehewasnot properly advised of his congtitutiond rights. Appellant argues
he was required to remain at the scene of the accident pursuant to section 550.021 of the Texas
Transportation Code and that he was required to submit to an interrogation pursuant to section 550.023
of the Texas Trangportation Code.! Because he was statutorily obliged to remain at the scene of the
accident, gppdlant damshewasin “cugtody,” and the investigating officers were required to give him his
Miranda warnings prior to being questioned.

In Berkemer v. McCarty, the United States Supreme Court rejected an argument analogous
to appellant’s. 468 U.S. 423, 435-42 (1984). In Berkemer, the Supreme Court held that aroadside
stop does not condtitute “custody” for Miranda purposes. See id. The Court recognized “that a traffic

1 Section 550.021 requires an operator of a vehicle invalved in an accident resulting in injury or death
to remain at the scene until he complies with section 550.023. TEX. TRANS. CODE ANN. § 550.021 (Vernon
1999). Section 550.023 requires the driver of a vehicle involved in an accident resulting in injury or death to
provide specified, enumerated information to the injured party and to provide reasonable assistance to the
injured party. TEX. TRANS. CODE ANN. 8§ 550.023 (Vernon 1999).



stop sgnificantly curtallsthe ‘freedom of action’ of the driver.” Id. at 436. However, the Court likened
atraffic toptoaTerry stop, and hdd that an officer is entitled to ask an individuad detained at atraffic
stop, “amoderate number of questions to determine his identity and to try to obtain information confirming
or digpdling the officer's suspicions.” Id. at 439. The Texas Supreme Court, in State v. Stevenson,
goplied the Berkemer Court’s andyds to a post-accident roadside stop. 958 SW.2d 824, 828-29.
(1997). The court held that “the mere fact that the suspect becomes the focus of a crimind investigation
doesnot convert aroadside stop intoanarrest.” Id. at 829. Appdlant wasnotin“custody” for Miranda
purposes until Officer Cibulski arrested him for DWI. Thus, the trid court did not err in overruling

appellant’ s motion to suppress the responses he gave at the accident scene.

Additiondly, appdlant argues that the requirement that he provide the injured party withspecified
information, pursuant to section’550.023, violated hisright againgt sdf incriminationguaranteed by the Fifth
and Fourteenth Amendments of the United States Condtitution. This argument is dso without merit.
Section550.023 does not requireadriver involvedin an accident resulting in injury or death to cooperate
with a police accident investigation. Section 550.023 merdly requires the driver to provide his name,
address, and insurance information to the injured party or the person attending that party, and to provide
reasonable assstance to the injured party. The driver is not required to provide police with a statement
about the accident, nor isthe driver required to cooperate withapoliceinvestigation of the accident. Thus,

gopellant’ s second issue is overruled.

Appdlant’s third issue asserts that the tria court erred by allowing extraneous evidence to be
introduced againg appellant when the prosecutor was permitted to indnuae that appdlant cdled his
supervisor from the Department of Public Safety to intercede on his behdf and interfere with a crimind
investigation, which was not dleged in the information and was undisclosed to the defense, despite timely
request. Anissueisnot preserved on gpped unless, at trid, therewas atimely objection which specificaly
atticulated the legd basis for the objection. See TEX. R. APP. P. 33.1 (Vernon Supp. Pamph. 2000).
Here, gppellant’s objection at trid does not comport with his argument on apped. At trid, gppellant
asserted that the prosecutor’ squestionwasargumentative and assumedfacts not inevidence. Anobjection

gating one legd theory may not be used to support a different legal theory on gpoped. See Maciasv.



State, 959 S.W.2d 332, 338 (Tex. App.—Houston[14™ Dist.] 1997, pet. ref’ d). Thus, appellant waived
any error by faling to properly object. Appedlant’ sthird issueis overruled.

Appdlant’ sfourthissue assertsthat the evidenceisfactudly insufficient to support thejury’ sverdict
that appellant was guilty of drivingwhile intoxicated and had lost the norma use of his physical and mentd
faculties; or inthe dternative, the jury’ s verdict was contrary to the overwhelming weight of the evidence.
When reviewing factud sufficiency chalenges, gopellate courts must determine “whether a neutra review
of dl of the evidence, both for and againg the finding, demonstrates that the proof of guilt, although
adequate if taken aone, isgreetly outweighed by contrary proof.” Johnson v. State, 23 SW.3d 1, 11
(Tex. Crim. App. 2000).

Appdlant contends that the overwhelming evidence establishes Trooper Reed had the normal use
of hismentd and physica faculties. Appellant relieson four pointsto support thiscontention: (1) heasserts
that heimmediatdy called the firgt available unit to the scene; (2) he dams that Deputy Huddlestontetified
that he did not notice gppdlant exhibiting any sgns of intoxication; (3) he avers that Officer Schlosser
tedtified that appelant did not exhibit any sgns of intoxication; and (4) Lanita Gregory testified that
appellant was not intoxicated. We find, however, that appellant’ s assertions are not accurate reflections

of the record.

Appelant crashed hisvehideintoaroad crew. Two members of that road crew were uniformed
peace officers. One officer, Deputy Huddleston, testified that he approached gppdlant immediately after
the accident. Deputy Huddleston testified that appellant used his cdllular phone after he asked appdlant
for hislicense and proof of insurance. Deputy Huddleston did not tetify that he did not notice any signs
of intoxication. Deputy Huddleston testified that he did not smell dcohol on appellant. On direct
examination, Officer Schlosser tedtified that he asked appelant if he had been drinking and that appd lant
responded affirmatively.  On cross-examination, Officer Schlosser testified that gppellant did not exhibit
any “outstanding” Sgns of intoxication, but that he did not attempt to determine whether or not appellant
was, infact, intoxicated. Lanita Gregory did testify that gppellant was not intoxicated when she last saw
him before the accident. However, she dso tedtified that she last saw appellant in a bar severa hours

before the accident.



Fve officerstedtified that they formed the opinion that appellant was intoxicated on the evening of
the accident, the jury aso viewed avideo recording of gppellant shortly after his arrest, and the jury heard
aopdlant repeatedly admit that he had consumed acohol that morming. “[D]ue deference must be
accorded thefact finder' s determinations, particularly those determinations concerning the weight and the
credibility of theevidence” Johnson, 23 SW.3d a 9. Clearly, the jury chose to believe the testimony
of the five officersthat determined that appellant was intoxicated. Based on areview of the evidence, we
do not find that the jury’ s determination of guilt was contrary to the overwhelming weight of the evidence.
Accordingly, appdlant’ s fourth issueis overruled.

Appdlant’s fifth point of error assertsthat the tria court erred by denying appellant’s requested
jury ingructions concerning an individud’s right to refuse give a breath specimen and right to refuse to
submit to fidd sobriety tests. Any evidence raised and admitted at trid, irrepective of its substantive
character, that raises a defendve theory to the charged offense, requires a jury charge thereon. See
Brown v. State, 955 SW.2d 276, 279 (Tex. Crim. App. 1997). However, appdlant’s request that the
jury beingructed that he was not obligated to submit a breath specimen and that he was not obligated to
submit to fidd sobriety tests does not condtitute a “defengve theory.” Furthermore, a defendant is not
harmed when the charge refused isakin to or isadequately covered by the charge given by thetria court.
See Garciav. State, 901 SW.2d 724, 730 (Tex. App.—Houston[14™ Dist.] 1995, pet. ref’ d). Here,
the instruction given by the trid court accurately reflected the applicable statute, and appellant was
adequatdly protected by the ingtruction given. Appdlant’ sfifth issueis overruled.

Appdlant’s sixth issue asserts that the trid court erred in overruling appellant’ s objections to the
admission of the DIC-24 Statutory Warning Form which contained not only gppellant’ srefusal to give a
breath specimen, but contained other irrdlevant and damaging warnings, which evidence was obtained by
law enforcement officers from gppd lant in the course of an accident investigationand resulted inthe denid
of due process of law and of theright to afair trid. Assuming, arguendo, that the trid court erred by
alowing the admission of the DIC-24 form, we must determine whether the error washarmful. We look
to rule of appellate procedure 44.2 to determine if reversal ismandated. See TEX. R. APP. P. 44.2. The
proper harmandyds is dependent uponthe kind of error involved. If the error is condtitutiona, we gpply
rule 44.2(a), otherwise we apply rule 44.2(b).

10



Complaints of erroneous evidentiary rulings are not congtitutiona and, therefore, are reviewed
under the substantid rights standard set out in44.2(b). See King v. State, 953 S.\W.2d 266, 271 (Tex.
Crim. App.1997). A subgtantid right is affected when the error had a substantia and injurious effect or
influence in determining the jury’sverdict. See King, 953 SW.2d at 271 (cting Kotteakosv. United
States, 328 U.S. 750, 776 (1946)). A crimina convictionwill not bereversed for non-condtitutiond error
if the appellate court, after examining the record as a whole, has fair assurance that the error did not
influence the jury, or had but adight effect. See Johnson v. State, 967 SW.2d 410, 417 (Tex. Crim.
App. 1998). Theonly harm identified by gppellant ishisassertion that the State wanted to use the DIC-24
to infer guilt because he exercised hisright to decline to takethe test. Both gppellant and Officer Guitierrez
tedtified that gppellant refused to submit a breath specimen. Therefore, after reviewing the record as a
whole, we conclude the admission of the DIC-24 did not influence or had only avery dight influence on
the finding of guilt. Accordingly, we find the trid court’s error, if any, in admitting the evidence was

harmless. See TEX. R. APP. P. 44.2(b). Appdlant’s sixth issueis overruled.

The judgment of thetria court is affirmed.
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