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OPINION

Over his pleaof not guilty, ajury found Lenny Luke, appellant, guilty of possession of cocaine with
intent to distribute the same. At the sentencing phase of thisbifurcated trid, two enhancement paragraphs
aleged that gppellant previoudy committed the felonies of robbery and ddivery of cocaine. Without any
findings on gppel lant’ s enhancements, the trid court assessed punishment at thirty years' confinement inthe
Texas Department of Crimind Judtice, Indtitutiona Divison. Appellant now appedls his conviction on Six
points of error. We &ffirm the tria court’s judgment for the following reasons (1) legdly and factualy
uffident evidence supports appd lant’ sconviction; (2) gppelant suffered no harm as aresult of the court’s



falure to arraign him on the enhancement paragraphs in the punishment phase; and (3) gppellant failed to
demondrate that he received ineffective assstance of counsd at tridl.

FACTUAL BACKGROUND

Inaneffort to execute afelony arrest warrant for Luke, Officers John Brooks, R.B. Johnson, and
Ed Payne set out to conduct an undercover survellance of hm.  The surveillance led them to a school
where Luke was often seen taking and picking up his girlfriend who worked there. Officer Brooks
positively identified Luke driving his girlfriend’ s Ford Explorer to the school. Once Luke arrived at the
school, Officer Johnson witnessed him get out of the car from the driver’s side and move over to the
passenger’ ssdeof the vehide. Luke sgirlfriend then exited the school, sat in the driver’ s seet, and drove
off. A marked unit pulled over the Explorer. As Officer Johnsonapproached the Explorer, he saw Luke
“looking right and then left and moving something with hisleft hand.” Johnson immediatdy informed the
other officersthat Luke had his left hand down by the seat. While the other officers removed Luke from
the vehide and handcuffed him, Officer Johnsonlooked into the car, whereL uke’ shand had been, and saw
asmadl piece of clear plagtic containing awhite substance. Johnson suspected this substance to be crack
cocaine. Officer Payne field tested the substance, and Rosa Rodriguez lab tested the substance, both

results confirming that the substance was, in fact, 5.5 grams of crack cocaine, in the form of a“cookie.”

Officer Payne tedtified that a 5.5 gram cookie of crack cocaine is too much for personal
consumption, would have sold for about $550.00, and would ingtantly kill any individud trying to smoke
itdl at onetime. Officer Paynenoted that anindividua could conceivably buy that much crack for persond
consumption if they were going to smoke it over a couple of months, but further stated that holding on to

narcotics for that long is unusud, asis buying over $500.00 worth of crack for persona consumption.
PROCEDURAL HISTORY

In this bifurcated trid, ajury convicted Luke of possession with intent to distribute a controlled

A crack cookie is a larger amount of crack than a rock, can be broken into rocks, is thin, and
looks similar to a sugar cookie.



substance, namdy crack cocaine. In the sentencing phase, the trid court, rather than the jury, assessed
punishment. At the beginning of the punishment phase, the State introduced two enhancement paragraphs
to thetria court. These enhancement paragraphs were based on Luke' s two prior convictions — one for
robbery and the other for distribution of cocaine. Thetria court did not give Luke a chance to plead true
to the enhancements. The range of punishment for Luke' s convictionwithout the enhancementswas 5 to
99 years. With the enhancement, the range was 25 to 99 years or life. Without making any findingsasto
the enhancement paragraphs, the tria court assessed Luke' s punishment at 30 years confinement in the
Texas Department of Crimina Justice, Inditutiona Divison. This gpped followed.

DISCUSSION ANDHOLDINGS
LEGAL AND FACTUAL SUFFICIENCY OF THE EVIDENCE

In his firg and second points of error, Luke contends that the evidence is legaly and factudly
insuffident to support his convictionfor possessionof cocaine. In histhird and fourthpointsof error, Luke
contendsthat the evidenceislegdly and factudly insufficent to support his convictionfor intent to distribute

cocaine. We find that the record contains sufficient evidence to support Luke' s conviction.

We apply different standards whenreviewing the evidence for factud and lega sufficiency. When
reviewing the legd sufficiency of the evidence, this court mugt view the evidence in the light most favorable
to the prosecution and determine whether any rationa trier of fact could have found the essentid eements
of the crime beyond areasonable doubt. Jacksonv. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2780, 61
L.Ed.2d 560 (1979); Garrett v. State, 851 S.W.2d 853, 857 (Tex. Crim. App. 1993). This standard
of review appliesto casesinvalving bothdirect and circumstantial evidence. King v. State, 895 S.W.2d
701, 703 (Tex. Crim. App. 1995). On gpped, this court does not reeva uate the weight and credibility of
the evidence, but we consder only whether the jury reached arationd decison. Muniz v. State, 851
S.\W.2d 238, 246 (Tex. Crim. App. 1993).

When conducting a factua sufficiency review, we do not view the evidence in the light most
favorable to the verdict, and we set asde the verdict “only if it is o contrary to the overwhelming weight

of the evidence asto be dearly wrongand unjust.” Clewisv. State, 922 S\W.2d 0126, 129 (Tex. Crim.
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App. 1996). To do this, “[t]he court reviews the evidence weighed by the jury that tends to prove the
existence of the d ementd factindispute and comparesit withthe evidencethat tendsto disprove thet fact.”
Johnsonv. State, 23S.W.3d 1, 7 (Tex. Crim. App. 2000). Sincethe State bearsthe burden of proving
each eement of acrimind offense a trid, an gppellant may chalenge the sufficiency of the evidence used
to establish an dement of the offense by daming that evidence supporting the adverse finding is “so wesk
asto befactudly insufficient.” 1d. at 11. We are mindful, however, that we must give appropriate, but not
absolute, deference to the judgment of the fact finder so asto not supplant the fact finder’ s function asthe
exclusve judge of the weight and credibility given to witnesstestimony. Id. at 7.

A. POSSESSION OF COCAINE

A person commits an unlawful offense if that person knowingly or intentionally manufactures,
delivers, or possesses cocaine. TEX. HEALTH & SAFETY CODE ANN. § 481.116(a) (Vernon Supp.
2000). When an accused is charged with unlawful possession of cocaine, the State must prove two things.
Fird, the State must show that the defendant exercised actual care, custody, control, or management over
the contraband. McGoldrick v. State, 682 SW.2d 573, 578 (Tex. Crim. App. 1985); Grant v.
State, 989 S.\W.2d 428, 433 (Tex. App.—Houston [14th Dist.] 1999, no pet.). Secondly, the State must
show that the accused knew the object he possessed was contraband. Grant, 989 SW.2d at 433.
Without an admission by the accused, the knowledge element of the crime may be inferred due to its
subjective nature. McGoldrick, 682 SW.2d at 578; Grant, 989 SW.2d at 433. The dements of
possession may be proved by circumdgantid evidence. Williams v. State, 859 SW.2d 99, 101 (Tex.
App.—Houston[1st Digt.] 1993, pet. ref’ d). The Texas Pend Code defines possession asavoluntary act
if the possessor had knowledge or control over an object long enough to enable him to terminate control
over it. TEX. PEN. CODE ANN. 8 6.01(b) (Vernon 1994).

“[W]hen the contraband is not found on the accused’s person, or it is not in the exclusive
possession of the accused, additiond facts must affirmatively link the accused to the contraband” so that
onemayreasonably infer that the defendant knew of the contraband’ s existence and exercised control over
it. Jonesv. State, 963 S.W.2d 826, 830 (Tex. App.—Texarkana 1998, pet. ref’ d). Affirmativelinksmay



be established by facts and circumstances that indicate the accused’ s knowledge of and control over the
contraband. Grant, 989 SW.2d at 433. Included among these factors are (1) whether the contraband
wasin open or plan view; (2) whether it wasin close proximity to the accused; (3) whether the amount
of the substance was large enough to indicate appellant knew of its presence; (4) whether the accused
owned or was closdly related to the owner of the vehicle in which the substance was found; and (5)
whether the accused made furtive gestures. Jones, 963 S.W.2d at 830. All facts do not necessarily need
to point directly or indirectly to the defendant’ s guilt; the evidenceislegdly sufficient if the combined and
cumulative effect of dl the incriminating circumstances point to the defendant’ s guilt. Russell v. State,
665 SW.2d 771, 776 (Tex. Crim. App. 1983).

Luke argues that his mere proximity to the crack cocaine is the only evidence linking him to the
possessionof it, and that such evidence is legaly and factudly insufficient to support this conviction. Luke,
however, overlooks the fact that mere proximity is not the only evidence linking him to the possesson of
thesubstance. Infact, L uke exercised sole possession over the vehiclewherethe crack cocainewasfound
until just minutes before the traffic stop, not to mentionthe fact that he is* closely related” to the owner of
the vehicle. At thetime of the traffic stop, Luke sat in the passenger side of the vehicle, which iswhere
Officer Johnson found the 5.5 gram crack cocaine cookie. Moreover, once the officers pulled over the
vehice, Johnson observed L uke making afurtive gesture in an gpparent attempt to hidethe crack cocaine.
Johnson found the crack cocaine in the vehicle partly because of this furtive gesture and partly because
when he looked in the car he saw a bit of a plagtic bag and a corner of the cookie. Both eements of the
crime of possession, control and knowledge of the presence of the cocaine, may be inferred from this
evidence. Grant, 989 SW.2d at 433.

After viewing this evidence in the light most favorable to the prosecution, we bdlieve that any
rationd trier of fact could have found the essentid eements of the offense of possession of cocaine.

Accordingly, we overrule gppellant’ s first point of error.

Furthermore, we do not find evidence in the record that greatly outweighs the evidence supporting

thetria court’ sjudgment. In conducting afactud sufficiency review, we only exercise our fact jurisdiction



to prevent a manifestly unjugt result. Clewis, 922 SW.2d at 135. No such result obtains under this
evidence. We concludethat the evidenceisfactualy sufficient to support Luke sconviction for possesson

of cocaine and overrule his second point of error.
B. INTENT TO DISTRIBUTE COCAINE

Likewise, Luke argues that the State€’ s evidence againgt him on possession of cocaine with intent
to digribute it, if any, was legdly and factudly insufficent to support the conviction. Specificaly, Luke
urgesthis court to find that the evidence against hm demonstrated possessionfor personal use, rather than

possession with the intent to distribute.

“An intent to deiver a controlled substance may be proveln] by circumstantia evidence.”
Williams v. State, 902 S.W.2d 505, 507 (Tex. App.—Houston [1st Dist.] 1994, pet. ref’d). Factors
considered by courts to determine whether an accused had an intent to deliver crack cocaine include the
quantity of drugs possessed, the manner of packaging and whether the rock or cookie possessed was
aufficiently large to be split up and sold. Id.

Here, Luke possessed a cookie of cocaine. Officer Payne tedtified that, typicaly, a cookie is
broken up into severa rocks, usudly about .02 grams per rock, and thendistributed for sdle. Payne stated
that this 5.5 gram cookie would have sold for $550.00. Payne further testified that a person would not
have purchased a cookie of crack cocaine for persona consumption, because smokingit dl at oncewould

be lethd and keeping it for a period of months for persond consumption would be highly unlikely.

After viewing this evidence in the light most favorable to the prosecution, we believe that any
rationd trier of fact could have found the essential dements of the offense of anintent to distribute cocaine.

We, therefore, overrule Luke s third point of error.

Furthermore, we do not find evidenceinthe record that greatly outweighs the evidence supporting
the tria court’ sjudgment, nor is the jury’ s decision so contrary to the weight of the evidence to beclearly
wrong and unjust. See Clewis, 922 SW.2d at 135. We condludethat the evidenceisfactudly sufficient

to support Luke's conviction for an intent to distribute cocaine and overrule his fourth point of error.



FAILURE TO ARRAIGN LUKE ON THE ENHANCEMENT PARAGRAPHS

Inhisfifth point of error, Luke contends that the trid court erred infallingto aragn imonthe two
enhancement paragraphs in the punishment phase of thistrid. Under section 12.42(d) of the Penal Code,
a defendant’ s punishment for a fdony offense may be enhanced. TEX. PEN. CODE ANN. § 12.42(d)
(Vernon Supp. 2000). Inthis case, instead of gppellant’s punishment range being from 5to 99 years, the
punishment range would be 25to 99 years or life. 1d. On the face of the record, however, it appearsthat
the judge did not enhance Luke s punishment. Thejudge assessed punishment a 30 years, well withinthe
5t0 99 year range of punishment L uke would have beensubject to without the enhancements. Infact, 30
yearsisinthelower end of the punishment range for the offense. Caraway v. State, 911 S.W.2d 400,
402 (Tex. App.—Texarkana 1995, no pet.). Furthermore, the record showsthat the judge never marked
the enhancements. The above facts are congstent with the judge merely consdering the prior feloniesto
determine where, within the 5 to 99 year range, he would assess punishment, rather than the judge
punishing Luke within the enhanced punishment range. As such, Luke suffered no error.  Accordingly,

point of error fiveis overruled.
INEFFECTIVE ASSISTANCE OF COUNSEL

In hissixthpoint of error, appellant contends that he was denied effective assstance of counse at
trid. Hearguestha counsd wasineffectivefor falling to fileawritten maotion to suppress physica evidence
becausetheofficershadnoarrestwarrant. Again, we disagree. For counsd to beineffective & trid,
the attorney’ s actions must meet the sandard set forthin Strickland v. Washington, 466 U.S. 668
(1984), and adopted by Hernandez v. State, 726 SW.2d 53, 57 (Tex. Crim. App. 1986). To mest
this standard, gppedlant mugt show that his counsdl’ s representation fdl below an objective standard of
reasonableness, and but for counsd’ sunprofessond errors, the result of the proceeding would have been
different. Hernandez, 726 SW.2d at 55.

Appdlant carries the burden to prove the ineffectiveness of histria counsd by a preponderance
of the evidence. Thompson v. State, 9 SW.3d 808, 813 (Tex. Crim. App. 1999). Thefailureto file

a motion to suppress does not, in itsdf, condtitute ineffective assstance of counsd. Kimmelman v.



Morrison, 477 U.S. 365, 380-82, 91 L.E.d.2d 305, 106 S.Ct. 2574 (1986). Counsd’s conduct is
grongly presumed to fal within the wide range of reasonable professiona assstance, and gppellant must
overcome the presumption that the chalenged action might be considered sound trial strategy.
Strickland, 466 U.S. at 688-89; Thompson, 9 S\W.3d at 813. Toovercomethispresumption, aclam
for ineffective assstance of counsd must be firmly founded and affirmatively demonstrated in the record.
Thompson, 9 SW.3d a 813-14. The record is best developed by a collateral attack, such as an
gpplication for awrit of habeas corpus or a motion for new trid. Jackson v. State, 973 S.\W.2d 954,
957 (Tex. Crim. App. 1998); Kemp v. State, 892 SW.2d 112, 115 (Tex. App.—Houston [1st Dist.]
1994, pet. ref’d). Aswe explain below, gppellant has not met his burden.

L uke contendsthat the contraband admitted into evidence and used againgt himat trid should have
been suppressed because no evidence in the record reflected that the officershad awarrant for his arrest.
The record, however, shows that the sole purpose of the officers' survelllance of L uke was to execute the
arrest warrant. Officer Brookstestified that he had awarrant for Luke' sarrest. Furthermore, appellant’s
counsd at trid filed a pretrid motion in limine asto “any mention of the basis of the arrest warrant of the
defendant.”

Asthe Court of Crimina Appeds hasnoted, it isadmost impossible to obtain reversa for actions
taken by trid counsd, or for counse’ s falure to act, without some reflection in the record of the reasons
forthe action. Jackson, 973 SW.2d at 957; see Kemp, 892 SW.2d at 115 (holding that arecordis
best devel oped inthe context of a hearing onapplicationfor writ of habeas corpus or motionfor new trid).
Nothing in this record reflects that counsd should have filed a motion to suppress based on a falure to
obtain an arrest warrant. In fact, the record supports the decision not to file one. Thus, gppelant failed
to rebut the strong presumption that counsdl’s conduct fell within the range of reasonable professiona

assstance. Thompson, 9 SW.3d at 813.

A reviewing court must examine the adequacy of counsdl's assstance based upon atotality of the
representation. Johnson v. State, 614 SW.2d 148, 149 (Tex. Crim. App. [Panel Op.] 1981). After
reviewing the record and appdlant's arguments, we hold that appellant has not met his burdento show that



he received ineffective assistance of counsdl. Accordingly, his sixth point of error is overruled.

Having overruled gppdlant’ s Six points of error, the judgment of thetrid court is affirmed.
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