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MAJORITY OPINION

Lary Hores gopeds a conviction for cgpitd murder on the grounds that: (1) the
evidence is lag@ly and fadudly inaffidat to sudan the convidion, and (2) the trid court
ered in (@ limiting gopdlat’'s soope of crossexamingion of an accomplice witness and
(b) denying apdlat’'s request for a continuance to obtain the tetimony of a defense
witness Wedfirm.

Background
Appdlat and two other individuds, Billy Bearden and Manud Matinez, were
involved in a robbery in which a men and a woman were killed. Appdlant was charged by



indicment with capitdl murder in connection with those deaths' A jury convicted gppelart,
and thetrid court assessad a mandatory life sentence.
Sufficiency of the Evidence

Appdlat's fird two issues contend that the evidence is ledly and factudly
inffident to sugtan a conviction for capitd murder? because: (1) the tesimony of Manud
Matinez, an accomplice witness® was not suffidently corroborated; and (2) with or without
the accomplice witness tesimony, the evidence shows gppdlant’s intent only to commit a
robbery and nat to commit capitd murder.

Accomplice Witness Testimony

A convidtion cannot dand on accomplice tesimony unless it is corroborated by other
evidence tending to connect the defendant with the offense See Tex. Copbe CRIM. PRrRoOC.
ANN. art. 38.14 (Venon 1979). The corroborating evidence is inaufficient if it merdy proves
the commisson of the offense See id.; Cathey v. State, 992 SW.2d 460, 462 (Tex. Gim.
App. 1999). However, it is not necessary that the corroborating evidence directly connect
the defendant to the aime or be auffident by itsdf to edablish his guilt. See id. There need
only be some nonraccomplice evidence which tends to connect gppdlant to the commisson
of the offense See McDuff v. State, 939 SW.2d 607, 613 (Tex. Crim. App. 1997). The test
for auffidat corroboraion is to diminge from condderaion the accomplice testimony and
then examine the other inculpatory evidence to ascertain whether it tends to connect the
Oefendant with the offense See id. & 612. If the combined weight of the non-accomplice

Appelant was a juvenile at the time of the offense, but jurisdiction was waived by the juvenile
district court after he was certified to stand trial as an adult

The jury charge authorized the jury to convict the appellant if he acted as a principal or as a party
to the offense.

It is undisputed that Martinez participated with appellant before, during, and after the commission

of the offense. As such he was an accomplice witness whose testimony required corroboration and
the jury was charged accordingly.



evidence tends to connect the defendant to the offense, the corroboration requirement has
been fulfilled. See Cathey, 992 SW.2d at 462.

As corroborating evidence in this case, the State introduced: (1) phone records which
showed that gopdlat had taked to the femde decedent on the night of the murders (2
tedimony that two of gppdlant's fingaprints were found in the motd room where the
murders occurred; (3) tedimony of the boyfriend of the femde decedent that she was to meet
with someone named “Mo€’ on the nigt of the inddet, axd tha Moe is appdlant's
ndmame; and (4) tedimony of Ray “Dakman’ Benavides that prior to the inddent
appdlart told him about the proposed robbery and asked him wha would happen if someone
got killed during the robbery. Benavides dso tedlified that he was present when the parties
got together to discussther dibi.

Ths evidence shows tha gopdlat ad the ferde decedent had communicaied with
one another on the nigt of the murdears the famde decedent had intended to meet with
appdlant, gopdlat had been in the room where the murders occurred, and gppellant had
intended to rob and kill the vidims This evidence suffidently connects gppdlat to the
offense to corroborate the accomplice witness testimony.  We next examine the sufficiency
of the evidence

Standard of Review

When reviewing legd suffidency, we view the evidence in the ligt mogt favorable
to the vadict and deemine whether a raiond trier of fact could have found the dements
of the offense beyond a reasonable doubt. See Jackson v. Virginia, 443 U.S. 307, 318-19
(1979); Kutzner v. State, 994 SW.2d 180, 184 (Tex. Crim. App. 1999). In reviewing factud
aufidency, we view dl the evidence without the prism of “in the lignt mog favorable to the
prosecution” and set asde the verdict only if it is so contrary to the overwhdming weight of
the evidence as to be dearly wrong and unjus. See Kutzner, 994 SW.2d a 184. A factud
auffidency review tekes into condderaion dl of the evidence and weghs the evidence



tending to prove the exigence of the fact in digoute agang the contradictory evidence.  See
Fuentesv. Sate, 991 SW.2d 267, 271 (Tex. Crim. App. 1999).
Intent to Commit Murder

In this case, gopdlat assats that the evidence edablishes that it was Bearden who
had the intet to kill and actudly committed the murders because Bearden admitted to
shoating the femde decedent and Martinez tedtified that Bearden ran out of the motd room
hodng the shotgun used to kill the mde decedent. Appdlat dso agues tha the evidence
does not support the State's theory that gopdlat was the magermind behind the planning
of the aime He agues tha the evidence indeed shows that dther one or both of the
accomplices were the ones who planned the crime and then blamed it on gopdlant because
they knew he coud not be sentenced to desth. Further, gopdlant argues that the tesimony
of Benavides rdied on by the State to edtablish that gopdlant intended to commit murder,
was contradictory and insufficient to meet the Stat€s burden to prove gopdlant’'s intent to
commit the murders

The record in this case contans evidence of the following: (1) appdlant knew both
of the vidims (2) gopdlat aranged a fake drug ded, intending to rob the vidims (3)
agopdlant’'s conversation with Benavides indicated that he intended to dso kill the victims
(4) the phone records evidenced that gppdlant had contacted the femde decedent on  the
night of the offense (5) the femde decedent’s boyfriend stated thet she was to meet someone
that nigt named Moe (6) gopdlant's nickname is Moe; (7) the femde decedent had paged
gopdlant the night of the offenss (8) appdlant was orchedrating the involvement of the
accomplices, (9) appdlant entered the motd room fird, amed with the 9 millimeter pistal
used to kill the femde decedent; (10) duing the commisson of the offense, gopdlat was
in possesson of both a 9 millimeter wegpon and a shotgun; (11) appdlant ordered Martinez
to bring the car aound to the room; (12) appedlant and Bearden were the only two
individuds besdes the vidims in the motd room; (13) gppdlant’s fingeprints were found
in the motd room, indudng a the location where the accomplice witness tedtified agppdlant



had been danding; and (14) gppdlant receved a larger “dack’of the money taken from the
vidims Viewing this evidence in the light mogt favordble to the verdict, a rationd trier of
fact could find beyond a reasonable doubt thet the appelant intended to commit the offense
of cgpitd murder.

The evidence on which gppdlant rdies to chdlenge factud auffidency is that he was
a 16 year dd minor a the time of the offense, while the two accomplices were 19 to 20 years
od, a mgorty of the indrumentdities used in the commisson of the crime were provided
by the accomplices, and ater the aime was committed the parties went to say with a friend
of Matinez in an atempt to edablish an dibi. Although gppelant presents an dterndive
explandion of the evidence it does not render the jury’'s verdict 0 contrary to the
ovewhdming weight of the evidence as to be dealy wrong and unjus. Theefore we
overrule gopdlant’ sfird two issues.

Scope of Cross-Examination

Appdlat's third issue agues tha the trid court erred in limiting gppelant's cross
examnaion of Matinez about the parde dighility enhancement Matinez recaved in
exchange for pleading guilty to the lessr charge of aggravated robbery. The court did not
dlow gppdlat to quesion Matinez aoout the exact number of years in which he would be
dighe for paole’ However, during crossexamingion, Martinez did tedtify that he had

4 Specifically, the exchange between the court and defense counsel regarding the questioning of

Martinez on this subject was as follows:

DEFENSE COUNSEL: My legad argument is that this young man would have
gotten 40 years minimum mandatory calendar time without any possibility of
parole. . .. Instead, what he's decided to do is to point the finger at [appellant] and
by doing that, he will be €eligible for parole in . . . 22-and-a-half years. The
difference between 22-and-a-haf and 40 is 17-and-a-half caendar years that he
wins by testifying against [appellant]. . . .

* * % %

COURT: Being digible for parole doesn’t mean he will be paroled. Now, what he
has gained, obviously — and certainly you can question him and argue — is if he had
gone to trial on the capital murder charge, he would have been looking at, if found
guilty, an automatic life sentence. That is far game and that is a significant
difference and certainly you can explore hisbhias. But | am not going to permit you

5



been under inddmett for cgpitd murder, that he was aware that he could have been
executed for cgpitd murder or sentenced to mandetory life imprisonment had he been tried
and found quilty of capitd murder, and that his sentence was reduced to forty-five years by
tedifying agangd egppdlant. Matinez ds0 acknowledged tha he would be spending
donificatly less time in jal because of his plea agreamant with the State.  On further cross
examingion, Matinez admitted that dthough the State was going to recommend forty-five
years as his santence, the court was not bound to it and he could concaivebly get as little as
fiveyears

Appdlat made a hill of exceptions regading the disdlowed tedimony which
showed that Martinez would be digible for parde in twenty-two and one-hdf years if he gets
a sntence of forty-five years, but would have to serve a minimum of forty years hed he been
sentenced to mandatory life in prison.  Martinez dated that he was aware of the reduction in
parole dighility by tedifying againg gppelant. Appdlant argues that this reduction was the

to inject some precise formula as to when — you know a precise number, 17-and-a
haf years, that he gains, that that may or may not be the case. You know, in
general terms that he would be digible for parole in a significantly less time, maybe
something that general, but we can’t put aformulato this.

* % k %

COURT: I'm not going to let you apply a formula on parole to a particular
defendant any more than the law permits juries to apply the law to a particular
defendant. Yes, you may explore the fact that he has obviously saved himself by
the reduced sentence the risk of alife sentence. . . . But as far as specifically getting
into a formula and a precise number of years based on comparing parole digibility,
no. In general, that he would be able to be paroled significantly sooner on this — on
a 45-year sentence as opposed to a life sentence for capital murder, yes, but not a
specific number of years.

DEFENSE COUNSEL: There is a lot of case law that says it's not the specific
formula or the actuality of obtaining parole, but, in fact, what counts is this young
man’s perception of when he will be paroled, and if he is sitting —

COURT: Then you talk to him about his perception and what he has gained for
himself. . . .



true bendfit of the plea agreament and therefore, he should have been dlowed to coss
examine Martinez on it to expose amative for him to testify fasdy.”

The rngt to oconfrontetion indudes the rigt to crossexamine witnesses about
potentid bias or mativation. See Delaware v. Van Arsdall, 475 U.S. 673, 678-79 (1986).
A trid court viddes this rigt if it completdy denies any crossexamindion of a witnesss
possble mativation to tedify demming from a ded with the State on a aimind chage
agang the witness. See id. & 679. However, trid judges retan wide Iditude insofar as the
Confrontation Clause is concaned to impose ressonadle limits on such cross-examination
based on concans about, anong other things harassment, prgudice, confuson of the issues,
the witnesss sfey, or interogaion that is repditive or only magindly rdevat. See id.
While exposng a witnesss moativaion to tedify agang a defendat is a proper and
important  function of the conditutiondly protected rigt to crossexamination, this right does
not prevet a trid ocourt from imposng some limits on the crossexamindion into the bias
of awitness See McDuff v. State, 939 SW.2d 607, 617 (Tex. Gim. App. 1997). A tria
cout's limtation of an accomplice witnesss testimony on parde dighility is reviewed for
abuse of discretion.  See Perkins v. State, 887 SW.2d 222, 225 (Tex. App.-- Texarkana 1994,
pet. ref’ d).

In Texas, pade is not a mater for a jury’s congderaion. See Smith v. State, 898
SW.2d 838, 846 (Tex. Crim. App. 1995); Perkins, 887 SW.2d a 226. Had Martinez
tedified in this case aout the goedfic number of years in which he would be digible for
paole if charged with cgpitd murder, it woud adso have disclosed to the jury appellant’s
parole digibility were he to receive alife sentence.

The appellant relies on Virts in support of his argument; however, in Virts the trial judge had refused
to dlow the defendant to cross-examine an accomplice witness regarding actual provisions in the
plea agreement. See Virtsv. Sate, 739 S.W.2d 25, 31 (Tex. Crim. App. 1987). Also, the witness
was the “star” witness for the prosecution and the court stated that the excluded information was
relevant because it could affect when the witness became eligible for parole. See id. In this case,
however, dl parts of the agreement were before the jury. Moreover, the appellant was alowed to
guestion Martinez regarding the benefits received by entering into the plea agreement and appellant
acknowledged that he would be out of prison earlier by entering into the plea agreement.

~



Even without thet testimony, the full extent of Martinez's agreement was before the
juy. The juy was thus ale to lean tha Matinez saved himsdf years in prison and
recaved a ggnificat bendfit in exchange for his tedimony. Under these drcumstances, the
trid court's limitation as to the precise number of years was within the its discretion.  See
Perkins, 887 SW.2d & 226. Therefore, we overrule gppdlant’ sthird issue.

Motion for Continuance

Appdlant's fourth issue argues that the trid court ered in denying his request for a
brief continuance s0 that a witness could gopear and tedtify.  During presentation of
gopdlat's case in chid, a 515 in the afternoon on the lagt day of tedimony, agppdlant
ordly requested a one hour continuance so that an un-subpoenaed  witness who was enroute
oould appear and tedify.® After some questioning by the court, defense counsd dated that
he had only decided to use this witness's tesimony the day before and had advised the
witness to be in court a 3:00 that afternoon. The court dlowed a “short” recess  However,
when counsd dill could not produce the witness, he requested permisson to “swear out a
moation for avery brief continuance” which was denied; the defense then rested.

A court can gat a continuance or podponement ater trid has begun based on a
moation by dather the State or the defendant, when it appears to the stifaction of the court
tha by some unexpected occurrence snce the trid began, which no ressonable diligence
could have anticipated, the gpplicant is 0 taken by surprise that a far trid cannot be hed.
See Tex. Cobe CRIM. PrRoc. ANN. at. 29.13 (Venon 1989). A trid oourt's ruling on a
mation for continuance is reviewed for abuse of disoretion. See Janecka v. State, 937 SW.2d
456, 468 (Tex. Gim. App. 1996). A mation for continuance not in writing and not swom

will not preserve error for review. See Tex. Cobe CRIM. ProC. ANN. art. 29.03; Dewberry

Defense counsel did not advise the court as to the substance of the witness's testimony other than
to describe him as a “fact” witness. Nor was a bill of exception or offer of proof made of the
witness's testimony. Therefore, the record does not reflect what the substance of the witness's
testimony would have been.



v. Sate, 4 SW.3d 735,755 (Tex. Crim. App. 1999); Matamoros v. State, 901 SW.2d 470,
478 (Tex. Crim. App. 1995).

In this case, gopdlat's motion was nat in writing, not svom, and was for an un
Subpoenaed witness  Further, the record does not reflect wha the content of the witness's
tesimony woud have been. Therefore, we conclude that appdlant has faled to preserve the
issue for our review,” and his fourth issue is overruled.  Accordingly, the judgment of the trid
court is affirmed.

/9 Richard H. Eddman
Judice

Judgment rendered and Opinion filed February 17, 2000.
Pand conggts of Judices Amida, Eddimean, and Wittig.
Do not publish— Tex. R App. P. 47.3(b).

Appellant argues that his oral motion preserved the issue, relying on the idea of an “equitable”
continuance rather than a “statutory”continuance. However, even if the complaint had been
preserved, appellant has failed to establish how the denial of the motion prejudiced him. See
Janecka v. State, 937 S.W.2d 456, 468 (Tex. Crim. App. 1996). There is no evidence in the record
as to the substance of the of witness's testimony or any indication of its relevance to the defendant’s
case. Similarly, under article 29.13, appellant has failed to establish that the witness's testimony was
made necessary by an unexpected occurrence which no reasonable diligence could have anticipated,
and that he was so taken by surprise that a fair trial could not be had. See Martinez v. Sate, 867
SW.2d 30, 41 (Tex. Crim. App. 1993); cf. Matamoros, 901 S.W.2d at 478-79.
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DISSENTING OPINION

| dissent to point out the falure of the mgority to goply the correct sandard of review
concaning the issue of factud auffidency. | dso find fault in both the trid judge and our
cout's refusal to dlow maeid cross examingion by gopdlant of the only eye witness
placdng gopdlat a the aime scene in derogation of precedent and conditutiond Standards.

While the trid judge atempted to place reasonddle limitations on the right to cross
examing, de faled to fdlow he own true indinds thus refusng to dlow the defense the
opportunity to show bias, motive and interet. The da€es only eye witness, Martinez, was
fadng capitd murder charges but pled out to 45 years This ded was in marked contragt to



a possble death sentence or life sentence which would have mandated a minimum of 175
years longer than he in fact recaved. In other words, by pleading this bloody murder case
to 45 yeas he would be digible for pade 175 yeas ealier than the prospective life
sentence which mandated a minimum 40 years cdender time. The trid court properly
placed some redriction on gang into the fomua ddals of paode dighlity. However, the
court ruled the defense could go into the witness's perception of when he could be paroled.
Then by proper bill of exception, Martinez agreed he could get pardled 17.5 years ealier and
ya the trid oourt exduded the very tedimony she had correctly observed would be
admissble Like Virts, Matinez is the caiticad witness for the offense of cgpitd murder.
Therefore, propealy goplying precedent, | woud hold “that this informaion was dealy
rdevant because such coud dfect when Cindy (Matinez) becomes digible for parole” Id.

The subdantid harm is apparent. Appdlant admitted complicity to robbery but denied
involvemeat in murder.  Thus this juvenile is made the scapegoat for murder by the older
aut Matinez  Matinez is dlowed to excgpe aoss examination of his direct interes in
lying, the posshility of pade in hdf the time of capitd murder. The path of judice is
deviged when we disalow full and comprenendve coss examinaion of bias motive and
interes.

A factud suffidency requires us to review the evidence without “the prism of ligt
mod favordde to the prosscution” See Clewis.  The mgaity mydeioudy ignores this
dandard of review ad pafoms oy a legd auffidency review. Accordingly, | disagree
with my disinguished colleagues

5] Don Wittig
Judice

Judgment rendered and Opinion filed February 17, 2000.
Pand condgts of Justices Amide, Eddman, and Wittig.
Do Nat Publish— Tex. R. App. P. 47.3(b).



