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OPINION

Appdlant, Cynthia Ann Tucker, gopeds her convictionfor murder raigng threeissuesfor review:
(1) thetrid court abusad its discretion in denying her maotion for new trid because the State' sinvedtigetive
procedures amounted to adenid of due process; (2) the evidence wasfactudly insufficient to support her
conviction because of the unrdiahility of the State' s evidence; and (3) the trid court erred in denying her
moation for midrid &fter the Sate injected new and harmful factsinto its dosng argument. We affirmthe

judgment of the trid court.

FACTUAL BACKGROUND



Appdlant and the complainant, Albert Frank Orssk began deting in May of 1997; she moved in
with himin Juy. Onthe night of July 11, 1997, gppdlant had severd drinksa anicehouse near thehome
ghe shared with Orsak. Orsak joined gppd lant between 10:00 p.m. and 10:30 p.m., and had one beer
withher. Thetwowent hometogether before 11.00 p.m.; however, Orsak returnedto theicehouseat 1:45
am. While Orsk was a the icehouse, Patricia Sury, the bartender, received a telephone cal from
gopdlant who said Orsak was drunk, out of control, and had beaten her up.

Sury tedtified that Orssk kept her company while she dosed the bar, and  they taked urtil
someime around 3:00am. Shedsotedtified that hedid not gppear to beintoxicated. Anicehousepatron,
LeonLozano, corroborated Sury’ stesimony. Lozano testified thet Orsak arrived a theicehouse a aoout
1:40 am. when lagt cdl was being given. Lozano overheard gopdlant’s phone cdl to Sury.  According
to Lozano, when he and hiswife left the bar a& 2:20 am., Orssk was il there,

Appdlant daimed that Orsak returned homefrom theicehousearound 1:00am. or 1:30am. She
tedtified thet they began arguing and that the argument turned physica. Appdlant sad Orsk attempted
to sexudly assault her and she shot him in Hf-defense. She cdlled severd people, induding her mother
and an ex-boyfriend, between 1:45 am. and 2:30 am. and told them what had hgppened. However,
appdlant did not cdl 9-1-1 until 5:00 am.

Orsak was found deed in his home after paramedics and police officers responded to gppdlant's
9-1-1 cdl. Atthat time, gppelant told the police that she shot him because“ she gt tired of him pestering
her.” Shelater told the palice thet she had acted in sdif-defense. One of the investigating officerstedtified
that while gppelant had some bruises, she did not say they wereareault of afight with Orssk. Appdlant
hed no “remarkable’ injuries and there was no evidence of agrugglein the house

Ors’ s body was taken to the morgue. Toxicology results indicated the deceased hed a blood
aoohal levd of .25 grams per deciliter. Dr. Marilyn Gay Murr, an assstant medica examiner, conducted
an autopsy a 10:00 am., duly 12, 1997. During the autopsy, photographs were taken of the body bath
before and after hisdothing wasremoved. Murr tedtified thet Orsak died of acontact gunshot wound to
the head and that such awound would have causad degth very quickly. Murr opined thet thetime of deeth



would have been about 3:00 am. While she conceded it was possible that degth could have occurred at
2:00 am., shesad it was more likdly to have occurred doser to 4:00 am. Murr based her opinion asto
the time of Orsk’s desth on her obsarvations - “there was assolutdly no rigor mortis and lividity was
unfixed.”

Carl Kent, ahomidde recondructionis, testified as an expart witness for gopdlant. He tedtified
thet rigor mortis can begin shortly after deeth or within four to Six hours: Kent opined that at the time of
the autopsy, rigor mortis had completdy st in. He basad his opinion on phatographs he viewed of the
deceased’ slegstaken during theautopsy. Kent agreed, however, that the person who actudly performed
the autopsy “would be in a better podtion to know wheat the condition of the body was like on duly 12,
1997.”

After the dose of evidence, the jury returned a verdict of guilty. Upon hearing evidence on
punishment, thejury assessed gppdlant’ spunishment & forty years: confinement in the Texas Department
of Crimind Jutice- Inditutiond Divison. Appdlant filed amation for new trid which, after ahearing, was
denied by thetrid court. Thisapped followed.

THE MOTION FOR NEW TRIAL

In her fird issuefor review, gopdlant complainsthat thetrid court erred in denying her motion for
new trid. Appdlant argued in her mation for new trid that she was denied due process because of the
Sate's flaved invedtigaive procedures. Spedificdly, she dleged that Dr. Murr presented fdse and
inaccurate testimony thet rigor mortis wias not presant in the decedent’ s bodly &t the time the autopsy was
performed.

The denid of amoation for new trid isreviewed by an aouse of discretion Sandard; a reviewing
court only decideswhether thetrid court’ sdecison wasarbitrary or unreesoneble. See Lewisv. State,
911 SW.2d 1, 7 (Tex. Crim. App. 1995). Becausethejudgeisthetrier of fact a ahearing on amation
for new trid, we will not second guess the trid court’s judgment concerning the credibility of witnesses
See id. Moreover, “if the drcumstances could be reasonably interpreted severad ways, given the
conflicing or ambiguous evidence, and the court sdects one of those interpretaions, then its action
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conditutes a legitimaie exercise of discretion.” Santacruz v. State, 963 SW.2d 194, 196
(Tex App—Amarillo 1998, pet. ref' d) (citing Keady v. Sate, 687 SW.2d 757, 759 (Tex. Crim. App.
1985)).

To show aviolaion of due process by way of the State' s investigetive procedure, the trid thet
results mugt be“lacking intherudimentsof famess” Ex Parte Brandley, 781 SW.2d 886, 891 (Tex.
Crim. App. 1989). In order to determine whether there hasbeen adenid of due process welook to the
totality of thedrcumatances, induding theidentification procedure, theuseof perjured testimony, any fallure
to correct unsolicited perjured testimony, the Suppression of evidence favorableto the accused, acoerced
confesson, and the conceelment of amaterid witness whose tetimony creates reasonable doubt where
therewasnone. Seeid.

The complanant’ stimeof desthwasahoatly contesedissued trid and a the hearing onthemoation
for new trid. The Sate stheory of the case was that the killing was pre-meditated. The State sought to
establish that gppdlant, prior to shooting Orsak and to firm up her daim of sdf-defense, made severd
tlephone cdls saying she had shat the deceasad becauise hewas attempting to sexudly assault her. Under
the State sverdon of events, the complanant returned to hishome after the gopdlant’ sphonecdlsand was
shot sometime between 3:.00 am. and 5:00 am. Appdlant’s verson was that she shot Orsk in -
defense after he atempted to sexudly assault her. Appdlant maintained that she shot Orsk judt before
she cdled her mather and her friend a about 2:00 am.

There was conflicting scientific evidence offered & trid as to the time of death. Dr. Murr, who
performed the autopsy, testified thet rigor mortis hed not st in. She tedtified further thet the absence of
rigor mortisindicated the time of death could not have been before 3.00 am. Kent, the expert for the
defense, tedtified to the contrary. He said that based on his evdugtion of photogrgphs taken during the
autopsy, rigor mortis was presant; he believed the time of death to be doser to 200 am.

At the hearing on the mation for new trid, gppdlant presented the testimony of two medicd
examingrs, induding the chief medicd examiner of Harris County. Both doctors tedtified the autopsy
photographs dearly showed the presence of rigor mortis and that it was possible the deceased hed died



a 200am.! Dr. Murr tediified a the mation for new trid hearing that her opinion wasthe same asit had
been a trid - rigor mortiswas not present & the time of the autopsy.

The only argument made by appdlant to show a denid of due processiis her dlegation thet Dr.
Murr gave fdsetesimony asto thetime of deeth. A disagreament between experts does not support an
dlegaion that fase tetimony was given, nor doesit support adam of denid of due process Al of the
expertswho tedlified asto the time of degth, whether a the origind trid or a the hearing on themation for
new trid, dated thet determining the time of death based on the presence or dasence of rigor mortiswas
no more than an educated guess. Each had adifferent opinion asto when rigor mortisbeginsto st in, but
they dl tedtified to bescdly the samerange. Moreover, the experts who tedtified on behdf of gppdlant
conceded that the person who actudly touched the body was in the best pogtion to evauate and
meanipulate the body to determine whether rigor mortis was presert.

At trid, the jury heard conflicting evidence regarding the time of desth and gpparently chose to
bdieve the tetimony of Dr. Murr. At the hearing on the mation for new trid, the trid court dso heard
conflicting expert tesimony as to the presence of rigor mortis and asto the time of deeth. Based on the
conflicting tesimony, it was within the judge s discretion to deny the mation for new trid.  Furthermore,
we disagreewith gopdlant’ scontention that Murr’ stestimony wassowrong and prgjudicid thet it deprived
aopdlant of due process. Appdlant sfirg issuefor review isoverruled.

FACTUAL SUFFICIENCY

In her second issue for review, goppdlant complains thet the evidence is factudly insufficdent to
support her conviction for murder. 1N conducting afactud suffidency review, we view “dl the evidence
without the prism of ‘in the light most favorable to the prosecution’ and set addethe verdict only if itisso
contrary to the overwheming weght of the evidence asto bedearly wrongand unjust.” Clewisv. State,
922 SW.2d 126, 134 (Tex. Crim. App. 1996). The appdlate court is authorized to disagree with the

1 The chief medical examiner, Dr. Carter, amended Murr’s original autopsy report to reflect the
presence of rigor mortis. The report was also amended to reflect amore accurate description of the gunshot
wound.



jury’ s determinetion, even if probative evidence exigs which supportsthe verdict. See Jonesv. State,
944 SW.2d 642, 647 (Tex. Crim. App. 1996). However, a factud sufficiency review must be
goproprictdy deferentid 0 asto avoid subgtituting our own judgment for thet of the fact finder. Seeid.
We are authorized to st asde ajury’ sfinding only inindanceswhereit is* manifely unjud,” “shocksthe
conscience” or “dearly demondratesbias” Seeid.

Thejury isthe solejudge of the facts, thewitnesses credibility, and the weight to be given to the
evidence See Clewis, 922 SW.2d a 129. Accordingly, thejury may chooseto bdieveor notto believe
any portion of the witnesses tetimony. See Sharp v. State, 707 SW.2d 611, 614 (Tex. Crim. App.
1985). If the record contains conflicting tesimony, conflict recondliaion is within the jury’s exdusve
province. See Heiselbetz v. State, 906 SW.2d 500, 504 (Tex. Crim. App. 1995).

SHf-defenseissubject toafactud sufficency review. See Shaw v. State, 995 SW.2d 867, 863
(Tex. App—Waco 1999, no pet.). “When the defendant introduces evidence that he acted in sdif-
defense, the State bears the burden of showing beyond a reasonable doubt thet the force used was not
reasonable or judiified.” 1d.; see also Saxtonv. State, 804 SW.2d 910, 913 (Tex. Crim. App. 1991).
While the State bears the burden of persuason on the sdf-defense issue, it does naot have a burden of
producing evidence to effirmatively refute sdf-defense. See Saxton, 804 SW.2d a 913. A jury verdict
of guilty isan implicit finding rgecting the defendant’s self-defense theory. Seeid.

Appdlat points to three specific pieces of evidence in her factud aufficiency chdlenge which,
according to her, cresteaverdict that isagaing the great we ght and preponderance of theevidence. Firg,
gppdlant suggeststhat thetestimony of Sury, the bartender, was* questionablea best” because she stated
that Orsak was nat intoxicated when she saw himin the early morning hoursof July 12, 1997, whenin fact
his blood acohol content was over twicethelegd limit for detlermining intoxication. Appdlant arguesthat
this discrepancy between Sury’s opinion and the results of the blood acohol test cdlouds her entire
testimony. However, wefal to see how Sury’s opinion regarding intoxication, whether found to be right
or wrong, calsthe rest of her testimony into question. Moreove, it iswithin the province of the jury to
determine the credibility of the witnesses and to decide what weght to give their tetimony.



Second, gopdlant pointsto adisagreement over the type of wound suffered by the complainant.
A dissgreement between experts does not render the verdict factudly insufficdent. As sated above, the
recondliation of conflictsin evidence iswithin the spedific province of thejury. Moreover, on this point,
we notethat gopdlant would have uscond der the expert testimony from themation for new trid assupport
for her dlegation that Dr. Murr gavefdsetestimony. Becausethetestimony of thewitnessesat thehearing
on the mation for new trid was not before the jury, we cannot properly condder it in afactud sufficdency
review. See Blackmon v. State, 926 SW.2d 399, 402 (Tex. App.—Waco 1996, pet. ref’ d).

Findly, gppdlant argues that Orsak’s unzipped pants® is Sgnificant physica evidence supporting
her tesimony that Orsak was attempting to assault her and that she shot him in sdf-defense While we
agree thet this evidence supports gopdlant’ s daim of sdf-defense, there was other evidence from which
the jury could have conduded thet gopdlant’ s sHf-defense dam was faoricated. For example, gppd lant
did not report an attempted sexud assault to the police officersor paramedicswho responded tothe 9-1-1
cdl. Moreover, gopdlant did not have any remarkable recent injuries, nor were there any 9gns of a
gruggle. Further, asnoted above, the Sate switnessestedtified that Orssk was il a theicehouse a the
time gppdlant was placing phone cdls informing afriend and her mather thet she had killed Orssk in sAif-
defense. Andly, the State sexpert testimony concerning thetimeof deeth wasinconggent with gppdlant’s
rendition of thefacts The jury was entitled to believe the Sate s witnesses and to disbdieve the defense
witnesses. Accordingly, we find thet the jury’ s verdict is not againgt the great weight and preponderance
of theevidence. We overrule gppdlant’s second issue for review.

JURY ARGUMENT

In her third issue for review, gppdlant complains thet thetria court erred in overruling her motion
for migrid during the Stat€'s dosng algument. Appdlant contends  the prosecutor injected new and

2 Apparently, the experts were in agreement that the gunshot wound was a contact wound. The
disagreement arose concerning the description of the gunshot wound in the autopsy report and whether a
laceration or tear was present.

3 Anautopsy photograph of Orsak’s body taken before his clothes were removed shows the zipper
of his shorts to be unzipped.



hermful facts during the State€ s argument.

The purposeof dosing argument isto fadilitetethejury’ sproper andyds of the evidence presented
a trid so that it may arrive d ajust and reasonable cond usion based on the evidence done and not on any
fact not admittedintoevidence. See Campbell v. State, 610 SW.2d 754, 756 (Tex. Crim. App. [Pand
0p.]1980). Proper jury argument congdsof: (1) summeation of the evidence, (2) reesonable deductions
from the evidence, (3) answer to the argument of oppasing counsd, and (4) apleafor law enforcementt.
See Felder v. Sate, 848 SW.2d 85, 94-95 (Tex. Crim. App. 1992).

A prosecuting atorney is permitted to draw dl inferences that are reasonable, fair, and legitimate
fromthe facts in evidence, but she may not use jury argument to place before the jury, ether directly or
indirectly, evidencethet isoutsdethe record. See Borjan v. State, 787 SW.2d 53, 57 (Tex. Crim.
App. 1990). Thus, references to facts thet are neither in evidence, nor inferable from the evidence are
improper. See id. Furthermore, aprosecutor may not inject persond opinion in Satements to the jury
or imply aspedid expertise about a contested factud matter. See Johnson v. State, 698 SW.2d 154,
167 (Tex. Crim. App. 1985).

Defense counsd made the following satements during his doang argument before the jury in the
guilt-innocence phese of thetrid:

Also, how did Albert Orsk’s zipper get undone a the morgue? If you're going to
sxudly assault somebody aren't you going to undo your zipper? Maybe they took a
pictureof imwhenthey tried to teke hispants off. Doesthat meke sense? They' regoing
totakeapictureof the body beforethey removethedothes, beforethey touchthedothes
They'regoing to takeapicture of thekneesand the blooddansontheknees. That' swhat
they'retaking apicture of. And then they remove the dothes. Thenthey dart removing
the dothes. Why was he undoing hiszipper if hewaan't trying to sexudly assauit Cynthia
Tucke? Why intheliving room?

In response to this argument, the prasecutor mede the following argument:

PROSECUTOR: This man isnot argois. Autopsy photos always have unzipped
clothes. | know it.



DEFENSE COUNSEL : There sno evidence of that, Y our Honor.

THE COURT: Sudaned.

DEFENSE COUNSEL: Ask the Court to indruct the jury to disregard the last comment.

THE COURT: Digregard the comment. Don't congder it.

DEFENSE COUNSEL.: A for amidrid.

THE COURT: Denied.

PROSECUTOR: Youlook a the autopsy pictures. They take pictures of people when

they’'ve got their dothes on and when they don't have their dothes on.
And obvioudy, during the autopsy the dothing gets removed. That's
ridiculous. Thet' sslly, and[Defense Counsd] knowsthet it’sdlly. That's
not any evidence of argping going on here

(Emphasis added).

Appdlant correctly points out thet there was no evidence before the jury that the medica
examiner’ s office routindy unzips pants on the body of a deceased person before taking photographs of
the dothed body. Therefore, the prosecutor’s argument that, “autopsy photos aways have unzipped
dothes. | know it.” was outsde the record. The State maintains that the complained of Satement wasa
proper response to defense counsd’ s arlgument thet the unzipped pants were evidence of the attempted
sexud assault. Wedisagree

Theinvited argument rule parmits prosecutoria argument outdde the record only in reponse to
defense argument which goes outgde therecord. See Wilsonv. State, 938 SW.2d 57, 60 (Tex. Crim.
App. 1996). Incther words, “aprosecutor may not sray beyond the scope of the invitation.” Johnson
v. State, 611 SW.2d 649, 650 (Tex. Crim. App. 1981). Here, defense counsd wasattempting to argue
areasonable deduction from the evidence. His atements were not outside the record, but were merdy
possble explanations for the photograph depicting Orsak’ s unzipped pants. The prosecutor’ s response
that she had persona knowledge concerning autopsy photographs was outsde the record and “ strayed
beyond the scope of theinvitation.” Accordingly, we find thet the complained of argument did not fdl into
one of the four permissble categoriesand wasimproper. Wenext condder whether theimproper remark
was cured by thetrid court’sindruction to disregard.



Gengrdly, anindructionto disregard animproper jury argument issuffident to cureany harm. See
Dinkens v. State, 894 SW.2d 330, 357 (Tex. Crim. App. 1995) (citing Anderson v. State, 633
SW.2d 851, 855 (Tex. Crim. App. [Pand Op.] 1982)). However, the court’s ingruction to disregard
hasno curaive effect when theargument isextreme, manifestly improper, injectsnew and harmful factsinto
the case, or violates amandatory satutory provison and isthus so inflammeatory thet its prjudiad effect
cannot reasonably be removed from the minds of thejurorsby theindruction given. See Hernandez v.
State, 819 SW.2d 806, 820 (Tex. Crim. App. 1991). In this case, the prosecutor’s remark injected
“new and harmful” facts before the jury by arguing facts outdde the record which  potentialy impacted
gopdlant' sdam of sdf-defense. When suchisthe case, aningruction to disregard hasno curative effect.
Seeid. Wethereforehald thet theindruction to disregard wasineffective. Having so found, we condude
thet the trid court ered in denying gopdlant’smation for midrid.

We now mugt determine whether such error warrantsreversal. See TEX. R APP. P. 44.2. The
proper harm andlys's depends on the kind of eror involved. The Court of Crimind Appedls has
characterized eroneousrulingsregarding improper commentsduring jury argument asencompassing non-
condtitutiond or “other error” within the purview of Rule 44.2(b). See Mosley v. State, 983 SW.2d
249, 259 (Tex. Crim. App. 1998); Ortizv. Sate, 999 SW.2d 600, 605-06 (Tex. App—Houston[14™"
Did.] 1999, no pet.). Rule 44.2(b) requires us to examine error in reldion to the entire proceeding to
determine whether it had a“ subgtantid and injurious effect or influence in detlermining the jury’ s verdict.”
SeeKingv. Sate, 953 SW.2d 266, 271 (Tex. Crim. App. 1997); Ortiz, 999 SW.2d a 606. Inother
words, “[g aimind conviction should not be overturned for non-condtitutiond error if the gppdlate court,
after reviewing the record as awhole, has assurance thet the error did not influence the jury or had but a
dight effect.” Johnson v. State, 967 SW.2d 410, 417 (Tex. Crim. App. 1998).

In Mosley, the court rdied on the fallowing three factors to andyze the harm assodiated with
improper jury argument and to determine whether reversd was required: (1) severity of the misconduct
(the megnitude of the prgjudicid effect of the prosecutor’s remarks); (2) meesures adopted to cure the
misconduct (the efficacy of any cautionary ingruction by the judge); and (3) the certainty of conviction
absent themisconduct (the strength of the evidence supporting the conviction). See Mosl ey, 983 SW.2d
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a 259.

TheMosl ey court found thet thefirg factor (severity of the misconduct) did not weigh very heavily
in Modey'sfavor because the ingopropriate argument of the prosecutor did not inject new factsinto the
record; thus, thejury wasin apostion to eva uatethetruthfulness of the prosecutor’ sassertion. Incontradt,
the argument of the prasecutor inthiscasedid inject new factsinto therecord. Further, the argument was
cdculated to negete gopdlant’ sinterpreteation of the only piece of physicd evidence she offered to show
sdf-defense. Itisvay likdy that thejury, upon hearing theimproper comment and being unableto evauate
the truthfulness of the remark, attached great waight to it coming from the prosacutor, who could be seen
as having some specid expartisein the redm of autopsies*

Tuming to the second factor (measures adopted to cure the misconduct), we note that the trid
court immediatdy ingructed the jury not to consder the comment.> Furthermore, fallowing the court's
rding, the prosecutor attempted to cure the error by explaining that based on the photographs in
evidence, thejury could condudethevidim'’ sdatheswereremoved during the course of the autopsy and
thus the unzipped pants were not evidence of a“rgpe” Additiondly, the court indructed the jury in its
charge not to “ condder, discuss, nor rdate any maters not in evidence before you.”

Next, we look at the cartainty of conviction absent the misconduct. As noted above, the State
introduced both physica evidence and testimony from witnesses which directly contradicted gppdlant’s
dam that she shat the complanant in sdf-defense. While the evidence rebuitting gppdlant’ s sdf-defense
daim was drcumdantid, it was srong and came from multiple sources.  In contragt, nather the
prosecutor’s comment, nor gopelant’s explandtion for the deceasad's unzipped pants in the autopsy
photos, condusively established whether the deceased wasin the process of sexudly assaulting gppd lant.

4 Infact, the prosecutor’scomment was not only improper, but incorrect. At the hearing on motion
for new tria, Dr. Murr testified that the complainant’s pants were not unzipped before the photograph was
taken. Murr further stated that normal procedure isto first photograph the body clothed, and then to remove
the clothing after the photographs are taken.

5 Whilewe have previoudy held that the instruction to disregard, standing alone, was ineffective to
cure the error, the fact that an instruction was promptly given is an appropriate factor to consider in
determining whether the improper argument was harmless.
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Therefore, regardless of the prosecutor’ s comment, gopdlant’s daim of sdf-defense was tenuous,

In addition to the Mosley factors, the emphasis placed on the improper comment and the
aumuative effect of multiple erors are gopropriate condderaionsin determining the injurious effect of the
agument. See Reed v. State, 991 SW.2d 354, 364 (Tex. App—Corpus Chrigti 1999, pets. ref’ d)
(ating King v. State, 953 SW.2d 266, 271-73 (Tex. Crim. App. 1997) and Stahl v. Sate, 749
S.\W.2d 826 (Tex. Crim. App. 1988)). Here, therewas minima emphads placed on the Sngle improper
comment. Thus, while the prosecutor’s comment was both erroneous and prgudicd, we find thet the

injurious effect was not S0 greet asto warrant reversal.

After reviewing therecord assawhole, we are confident thet theimproper argument had but adight
efedt, if any, onthejury. Accordingly, we find the eror to be hamless

Thejudgment of thetrid court is afirmed.

/9 Ledie Brock Yaes
Judice

Judgment rendered and Opinion filed March 9, 2000.
Pand congagsof Judices Y aes, Fowler, and Frod.
Publish— TeX. R APP. P. 47.3(b).
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