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OPINION

Appdlant, Alfredo B. Guardiola, was charged with three countsof arson. TEX. PEN. CODE ANN.
§ 28,02 (Vernon 1994). After the trid court denied his motion to suppress, gopdlant pleaded nolo
contender e to each count and the trid judge found him guilty. Pursuant to a plea agreement, gppdlant
was sentenced to forty years confinement. In five points of error, gopdlant contends thet the trid court
erred in denying hismation to suppress. We agree and we reverse and remand.

BACKGROUND FACTS



OnMay 11, 1989, Houston PoliceHomicide Detective Jose Sd veraand Houston Fire Department
Arsonlnvedigator Hilario Garda Torresbegan the arsoninvestigation a the home of the Gonzaez family.
Thefirekilled Elizabeth and Mario Gornzaez and thar two children.

Appdlant gave a gatement to palice the following day and wasrdeassad. Hewasnot consdered
to beasuspect inthe arson case a that time. However, gopd lant was subsequently convicted for theft of
stolenproperty bdonging tothe Gonzaez family. After sarving sx monthsin the penitentiary, gopdlant was
released. Hewasthen questioned about the arson on severd occasonsover the next few monthshby arson
invesigators  Jose Sdvera and Hilario Torre. The investigators daimed that gppellant was Hill not
consdered to be a suspect, but thought he had materia information about the arson.  Findly, gopdlant
stopped talking to invedtigators and refused to answer any questions about thefire.

Thesesameinvestigators, and D.P.S. Officer Paul Brown, went to Harris County Assstant Didrict
Attorney Alice Brown for help. They tald her gppdlant was amaterid witnessto arson and murder, and
that he had refused to answer questions. The officers admitted they did not have probable causeto arrest
gopdlant. They asked Ms Brown to issue agrand jury subpoenato enable them to continue questioning
gopdlant. Itisdear theinvestigating officershad no legd way to force gopdlant to answer their questions,
anditisequaly dear they fdt the grand subpoena might doak themwith the authority to accomplish thar
god.

Assgant Didrict Attorney Brown told the investigetors that the arson investigation was not her
case, but she agreed to hdp them by issuing the grand jury subpoenas Texas law dlows any assdant
digrict atorney in Harris County to issue agrand jury subpoena. TEX. CODE CRIM. PROC. ANN. Art.
20.10, 20.11, 24.15 (Vernon 1994).

Armed with the doak of authority of the grand jury subpoeng, dl three investigators went to the
home of the gppdlant and sarved him with the subpoena. Two days later, when gopdlant was due to
tedtify beforethe grand jury, the three investigators went to Alice Brown' s office and waited for gppelant.

Appdlant cdled Alice Brown and told her he wasin the 337*" Ditrict Courtroom and asked directions
to the grand jury. Although that courtroom was in the same building as the grand jury room, Brown
directed gppdlant to come to her office, which waslocated in adifferent building.



When gppdlant arrived, he was met by Alice Brown, Sdvera, Torres, and Paul Brown. Alice
Brown testified shedid not know whether to give gopdlant hisMirandarightsor therightsgiventoagrand
jurywitness. However, Alice Brown advised gopdlant of hisrightsin accordancewith TEX. CODE CRIM.
PrOC. ANN. Art. 38.22 (Vernon 1979). She then left the room without making any attempt to question
gopdlant or send him to the grand jury. Appdlant wasthen questioned by the three investigatorswhilein
Ms Brown's office. Later he was taken to the police Sation and questioned, and subsequently he was
takento thefire department where he was questioned, given apolygrgph, and questioned somemore. He
was kept in alocked room, “guarded” when he went to the bathroom, and denied the right to get out of
the char and gand when his back gtarted hurting him from the hours of Stting.  Thirteen hours after

responding to theillegd grand jury subpoena, gppdlant confessed to the arson.

Thereisno evidenceor dam by any officer of the datetha therewasever any atempt or intent
to have gopdlant gopear and tedtify before agrand jury. Further, thereis no evidence or damthegrand

jury wasin sesson, and if S0, wasinvestigating this arson.
PROCEDURAL HISTORY

On September 17, 1992, gppdlant was charged with the offense of cgpitdl murder. Hefiled a
moation to suppress his confesson. The mation was denied on October 6, 1992. On March 7, 1993, a
jury found gppdlant guilty and later sentenced him to lifein prison. Appdlant filed amationfor new trid,
whichthetrid court granted on May 12, 1993. Thegroundsfor themoation for new trid induded both voir
direissuesand theunusud interrogation technique employed by Detective Sdvera: Thetrid court did not
indicate upon which ground it granted the maotion.

Appdlant was subssquently indicted on three counts of arson. On December 15, 1993, gppd lant
filed his second motion to suppress his confesson, based on the record from the first suppresson hearing,
supplemented by a portion of the trid record. The trid judge denied the motion.  Pursuant to a plea
agreament, appdlant then pleadednol o contender e onthe arson charges. With the court’ spermisson,
he goped s the denid of his mation to suppress?

1 This permission includes permission to supplement the record of his motion to suppress hearing
(continued...)



STANDARD OF REVIEW

In reviewing a ruling on a mation to suppress evidence, an gopdlate court must determine the
goplicable gandard of review. We should afford dmogt totd deferenceto atrid court’s determination of
the historicd factsthet the record supports, espedidly when thetrid court’ sfact findings are based on an
evauaion of credibility and demeanor. See Guzman v. State, 955 SW.2d 85, 89 (Tex. Crim.
App.1997). We should afford the same amount of deferencetotrid court'srulings on “gpplication of law
to fact quedions” adso known as “mixed quedions of law and fact,” if the resolution of those ultimete
guestions turns on an evauation of credibility and demeanor. 1d. However, we may review de novo
“mixed quesions of law and fact” nat fdling within this category. 1d.

In reviewing the voluntariness of a confesson, we will give dmog totd deferenceto the trid
court’s determination of the higtoricd facts, but goply ade novo review of thelaw’ s goplication to those
facts See Ornelas v. United States, 517 U.S. 690, 116 S.Ct. 1657, 134 L.Ed.2d 911 (1996);
Henderson v. State, 962 SW.2d 544, 564 (Tex. Crim. App. 1997) (court gpplied federd standard of
reviewfor voluntarinessof confess onwithout deciding whether Sandard wasproper.) Wemay not disturb
thetria court’ sfindingsabsent anabuseof discretion. Penry v. State, 903 SW.2d 715, 744 (Tex. Crim.
App. 1995).

POINTS OF ERROR

Appdlant contends that his ord and written confessions were the product of his will being
overborne by police misconduct, and were given involuntarily in violaion of due process and due course
of lav. Spedficdly, hearguesthat hisconfessonswereinvoluntary becausethe Siate: (1) failed to comply
with TEX. CODE CRIM. PROC. ANN. Art. 38.22, Sec. 3 (Vernon Supp. Pamph. 1998) and (2) violated
his due process and due course of law rights because both his ord and written confessonswere not fredy
given. We agree and find thet gppdlant’ s confesson was not given voluntarily and wasthe product of an
illegd arest. Wewill firg address the illegd arrest which occurred when the grand jury subpoena was
isued.

1 (...continued)
with sdlected tria testimony.



GRAND JURY SUBPOENA

Asagenad rule, asubpoenaed witness gppearancebeforeagrand jury doesnot involveasaizure
of the witnessfor Fourth Amendment purposes. See United Statesv. Dionisio, 410U.S. 1,93 S.Ct.
764, 35 L.Ed.2d 67 (1973). However, probable cause standards should be met if the subpoena power
Isunjudtifialy manipulated S0 asto parmit detentioninamanner functiondly indiginguisheblefroman arrest
pursuant to awarrant. See Boyle v. State, 820 SW.2d 122 (Tex. Crim. App. 1989)(orig. submission);
41 George E. Dix and Robert O. Dawson, Texas Practices Crimind Practice and Procedure § 18.38 (2d
ed. 1995).

In Boyle, Amaillo palice found thebody of amurdered hitchhiker and recaved information thet
the trucker, who was seen picking up the deceased, would be in Diball the next day. Lacking suffident
probable causeto issue an arest warrant, a Sargent with the Amarillo poli ce department acquired agrand
jury subpoenaand atachment for Boyle, thetruck driver. Thisinformationwasdipatched to Diball police
and Boyle was arested and held for the Amarillo police department. Boyle was mirandized prior to
cudodid interrogation. After theinitid interrogation, Boylewasarragned and again mirandized. Helaer
sgned aconsant to search form and incriminating evidence was discovered pursuant to this search.

In a hearing on his motion to suppress, Boyle contended his arrest pursuant to the grand jury
subpoenawasillegd and vidlated his Fourth and Fourteenth Amendmentsto the U.S. Condiitution, aswell
ashisrightsunder Art. 1, Sec.9 of the Texas Condiitution. Heargued thet hisarrest wasmerdly a“ pretext
arrest” and was used to obtain incriminating evidence which the date could not obtainin any legd manner.
The date vigoroudy assarted it was not a pretext arrest because it “obtained a subpoend’ pursuant to
Artide 20.10, and Artidle 24.15 of the Texas Code of Crimind Procedure

The Court of Crimind Appedshdd*theat the procedure utilized in placing the gppdlant under arrest
pursuant to a grand jury materia witness attachment was a pretext, subterfuge, and deceptive atifice
intentionaly employed to drcumvent the principles and tenets of the Fourth and Fourteenth Amendments
to the United States Conditution and Art. 1, Sec. 9 of the Texas Condtitution.” Id. a 130. The court
further conduded thet to hold otherwise would “in essence condtitute a suspension of the Fourth and
Fourteenth Amendment and Art.1, Sec.(9) of the Texas Condiitution. As such it would be authority for



the State to circumvent the protections accorded by both the United States Condtitution and the Texas
Condtitutionand subdtitute therefore the unrestricted right to arrest and detain anyone soldy uponthedam
that heisamaterid witness” 1d. Although the Court of Crimindl Appedsultimatdy affirmed theconviction
inBoyl e, it did 30 because, prior to the search, the owner of thetractor trailer had given police permission
to search thetractor. Therefore, permisson of the driver, Boyle, was not necessary. Notwithstanding the
ultimete outcome of the Boyl e goped, the court did not change its language or condemnation of abuse

of grand jury subpoena by the Sate.

Likethejudgethat issued thegrand jury materid witnessattachment in Boyl e, the assgtant didtrict
atorney in this case abused the power and authority given her by the legidature. Further, shewasin
vidaion of American Bar Assodation’s Standards making it “...unprofessona conduct for a prosecutor
to secure the atendance of personsfor interviews by use of any communication which hasthe gopearance
or color of asubpoena....” ABA, Standardsfor Crimind Judtice, The Prasecution Function, 3-3.1(d)(2d
ed. 1980). The prosecutor’s power to subpoenamust not be used asatoal for police officersto forcea
suspect to talk when he previoudy refused to do 0. By abusing the grand jury process, the assigant
didrict atorney avoided dl the protections built into the process by the Sate legidature.

The Texas Legidature has nat chosen to vest police officers with subpoena power and it would
drcumvent thet legidative judgment for the police to be dlowed to meke use of the grand jury processin
order to do indirectly that which the palice cannot do directly. Although the grand jury darted lifeasa
protection againgt prosecution without adequiate cause, judgesin many jurisdictions recognize thet it hes
in fact become atool of the state? Our Sster court, in deding with abuse of grand jury subpoenas, hes
recognized that” the opportunity for abuseisgrest” Thurman v. State, 861 SW.2d, 96,100 (Tex. App.-
Hougton (1% Didrict), 1993, no writ). However, the court ultimately found no abuse of the grand jury
subpoena power because, “ . . . the subpoenawas not afishing expedition, but was based onindividudized
suspicion.” Id.  Judice Cohen concurred with his own opinion to emphasize the evils resuliting from the
dates abuse of the grand jury subpoena. Judtice Cohen urges legidation thet would limit those who can

2 Peoplev. Boulet, 88 Misc.2d 353, 354, 388 N.Y .S.2d 250; Peoplev. Arocho, 85 Misc.2d 116, 379
N.Y.S.2d 250; Duckett v. State, 268 Ark. 687, 600 S.W.2d 18 (Ark.App.1980).
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issue grand jury subpoenas, and limit thar useto only those matters under investigation by the grand jury.
Thurman dedt with agrand jury subpoenafor medica records, even though the officers did not suspect
the defendant had committed the offense of DWI. In this case, the subpoena dlowed the Sate to go on
a“fishing expedition” when they could not do so by any other means. We cannat dlow thegaeto violae
adtizens condtitutiond rights of due process and privacy judt to stidfy itsdesireto “invedigae’ acime.
Thereisno disputethat agrand jury subpoenaconditutesapowerful tool for the sate, and inthe event the
date abuses or misuses this power it may result in anillegd seizure and abreskdown of our condtitutiond
guarantess. See Boyle v. State, 820 SW.2d 122 (Tex. Crim. App. 1989).

It isclear that the prosecutor and the investigators stepped outside the scope of ther authority in
abusng the grand jury subpoena to obtain a confession from gppdlant. We find thet the detention was
unlavful and resulted in anillegd arest. Furthermore, we hold that detention was ongoing and increased
with severity during the arrest.

ATTENUATION

Having conduded thet the arrest of gppdlant was improper, it is generdly necessary that any
evidence obtained as a direct result of theillegd arrest be suppressed under the exdudonary rule of the
FourthAmendment and Artide 1, Section 9 of the TexasCondtitution.Wong Sun v. United States, 371
U.S. 471, 485, 83 S.Ct. 407, 416, 9 L.Ed.2d 441 (1963); Boyle v. State, 820 SW.2d 122, 130 (Tex.
Crim. App.1989), cert. denied, 503 U.S. 921, 112 S.Ct. 1297, 117 L.Ed.2d 520. However, if the
State can demondrate that the connection between gppdlant’ sillegd arrest and his subsequent confesson
Is sufficiently attenuated from the primary taint to permit the use of his Satement a trid to acquire a
conviction, then theillegd arrest will nat prevent the court from denying gppelant's motion to suppress
Jonesv. State, 833SW.2d 118, 124 (Tex. Crim. App.1992), cert. denied, 507 U.S. 921, 113 S.Ct.
1285, 122 L .Ed.2d 678 (1993); Fierrov. State, 706 SW.2d 310, 314 (Tex. Crim. App.1986).

In determining whether the taint on evidence obtained subssquent to anillegd arest is aufficiently
atenuated to permit its use a trid, account mugt be taken of four factors (1) the giving of Miranda
wanings (2) the tempord proximity of the arrest and the confession; (3) the presence of intervening
arcumgtances and (4) the purposeand flagrancy of theoffidd misconduct. Brown v. 1llinois, 422 U.S.



590, 95 S.Ct. 2254, 45 L.Ed.2d 416 (1975); Johnson v. State, 871 SW.2d 744, 751 (Tex. Crim.
App. 1994). All four factors must be consdered, and no one factor isdigpostive. Id.

The record reflects that gppdlant received his Miranda warnings on & leest two occasons (1)
when Alice Brown spoke to him in her office, and (2) before gppdlant gave his written Satement and
confesson. However, the giving of multiple Miranda warnings does nat remove the taint from an illegd
arest. If we hdd tha the mere giving of Miranda wamnings, even if given on multiple occasons, could
remove the taint of an uncondtitutiond arest, regardiess of how wanton and intentiond the violation of a
suspect or materid witness's rights under the Fourth Amendment, wewould subgtantidly dilutethe effect
and purpose of the exdusonary rule. See Davis v Mississippi, 394 U.S.721, 726-727, 22 L .Ed.2d
676, 89S.Ct 1394, 1397-1398 (1969). If the warnings were, in effect, acure dl, the conditutiona
guarantees againg unlavful searches and saizures could be reduced to a “métter of words” and dl
incentivesto avoid violations of a persons Fourth Amendment rights would be eviscerated. See Mapp
v. Ohio, 367 US 643,648, 6 L.Ed.2d 1081, 81 S.Ct 1684, 1687, 84 A.L.R.2d 933 (1961).

Tempord proximity isamore ambiguous factor and does nat carry as much waght asthe giving
of Mirendawanings  Maixner v. State, 753 SW.2d 151, 156 (Tex. Crim. App. 1988). Fromthe
time appdlant entered the prosecutor’s office, until the time he confessed to the arson, goproximetely
thirteen hours dgpsed.  Texas courts have reached many different condusions as to how much time
between theillegd arrest and confession is necessary to atenuatethetaint.*  Making acomparison on
the bads of the time done demondratesiits paucity of meaning as a determinative factor. “It ignores the
possihilitiesfor explaitationinherent inthetimelgpsefactor, and thet theillegd custody could becomemore
oppressve asit continuesuninterrupted.” See 3W. LaFave, Search and Seizure: ATreatiseonthe
Fourth Amendment, § 11.4(b) (1978).

3 Texas cases resolved in favor of the defendant range from spans of one and a half (Ussery v.
Sate, 651 SW.2d 767 (Tex. Crim. App. 1983)) and two hours (Green v. Sate, 615 SW.2d 700 (Tex. Crim.
App. 1981), cert. denied, 454 U.S. 952, 102 S.Ct. 490, 70 L.Ed.2d 147 (1982))) to two or three days
(Beasley v. Sate, 674 SW.2d 762 (Tex. Crim. App. 1982)), while casesresolved in favor of the State range
from three hours (Dowdy v. State, 534 SW.2d 336 (Tex. Crim. App. 1976)) and five hours (Coleman v.
Sate, 643 SW.2d 947 (Tex. Crim. App. 1982)) to twenty-four hours (Townsley v. State, 652 SW.2d 791
(Tex. Crim. App. 1983)), and two days (Alonzo v. State, 591 SW.2d 842 (Tex. Crim. App. 1979)).
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Under thefactsin our case, it gppearsthet the custodid interrogetion became more oppressve as
the hours grew long.  Officer Sdvera subjected gppdlant to interrogation techniques which drikes us as
incongstent with proper police conduct toward awitnesswho was freeto leave. The officer would Stin
achar infront of gopdlant and place hisknees between gopdlant’ slegs and force them gpart in order to
intimidate him.  Appdlant was takento alocked room for his polygragph examinaion. He was subjected
to tag-teaminterrogation for more than twelve hours, firgt by thetrio, then by the palygraph examiner, then
by another palygraph examiner, then by Torresand findly by Sdvera When he asked to go to the rest
room, Officer Wood accompanied him and stood watch outside the restroom door to escort gppd lant
back to thelocked interrogation room. Wefind thet thesefactors condusively show thet theillegd arest
and detention was not only ongoing, but it increased with severity as the hours passd.

We next examine any intervening drcumdances that occurred between the arest and the
confesson. Thereisno indication in the record thet an event such astaking gopdlant beforeamagidrate,
procuring an arrest warrant, or releasing him from custody occurred.  See Johnson v. State, 871
Sw.2dat 751.

Fndly, we mus congder the purpose and flagrancy of the officid misconduct. Thisisoneof the
mod important factorsto congder. See Bell v. State, 724 SW.2d 780, 789 (Tex. Crim. App. 1986).
The dearest indications of attenuation should be required where police conduct is the most flagrantly
abusve

The solepurposeof thegrand jury subpoenawasto bring gopd lant beforetheinvedtigating officers
for questioning, not to bring him beforethe grand jury. Theinvestigators succeeded in trandforming acourt
processinto afunction of ther own.  Inour view, thisconduct wasaflagrant violaion of the condtitutiond
rights of the Appdlant, and it leaves this court with no other dternative but to reverse the conviction.
Further, the coercive interrogation techniques goplied by Sdverawas flagrantly abusve and desgned to
intimidete and humilite the gppdlant.

After condderingdl of thefactors wefind that gopdlant’ sillegd arrest wasnot too attenuated from
hisord and written confessions. Therefore, dl ord and written satements must be suppressed.

VOLUNTARINESS



FHndly, we find tha the confesson was not voluntarily given. To determine whether the
crcumgtancesrender an accusad'sdatement involuntary, weultimately must determinewhether hiswill was
"overborne' by police coerdon. Armstrong v. State, 718 SW.2d 686, 693 (Tex.Crim.App.1985).
We make this determingtion basad on the totdity of the drcumatances surrounding the datement. 1 d.
(ating Davisv. North Carolina, 384 U.S. 737, 86 S.Ct. 1761, 16 L.Ed.2d 895 (1966)). Relevant
arcumgtances indude the "length of detention, incommunicado or prolonged detention, denying afamily
access to a defendant, refusng a defendant's request to tdephone a lawvyer or family, and physica
brutdity." Nenno v. State, 970 SW.2d 549, 557 (Tex. Crim. App. 1998).

Appdlant tegtified he never fdt free to leave and congdered himsdf under arest a al times.
Appdlant was accompanied by Officer Wood when he went to the bathroom, and the officer remained
outs dethe door to escort gopd lant back to theinterrogation room. The interrogation room Appellant was
infor severd hoursimmediady prior to giving  his confesson was alodked room and al officers entering
and exiting had to do so with akey. See Turner v. State, 685 SW.2d 38 (Tex.Crim.App. 1985).
Appdlant was brought to the office of an assgtant didtrict attorney under the color of authority of the Sate,
and under the pretext thet he wasto tedtify beforeagrand jury. Indead, hewas turned over to the same
three officersby whom he was questioned over aperiod of severd months. The same three officers to
whomhehad previoudy refused to talk. And the same three officars who persondly gopeared & his
home and sarved him with the grand jury subpoena

Appdlant wasinterrogated in Ms Browns' office, taken to police heedquarters and interrogated,
taken to the fire department and interrogated, given a polygraph, kept in alocked room, *guarded” while
he went to the bathroom, interrogated in anintimidating and  threstening manner, denied theright to gand
whenhisback washurting himfromthelong hoursof atting, and after thirteen hours gppd lant * confessed.”
Appdlant  was denied his due process rights under both the United States Condtitution and the
Condtitution of the State of Texas. Therefore, we hald his confesson was invaluntary and inedmissble,
and further hald the tria court abused its discretion in denying the motionto suppress. To hold otherwise
would beto goprove of the pretext, subterfuge, and deception practiced by the agents for the date, and
blind oursdves to the rights of any accused under the Fourth and Fourteenth Amendments to the
Condtitution of the United States.
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We revarsethejudgment of thetrid court and remand the case for further proceedings consgtent
with this opinion.

Ic) RossA. Sears
Judice

Judgment rendered and Opinion filed March 16, 2000.
Pand congsts of Jugtices Sears, Cannon, and Lee”
Publish— TeX. R APP. P. 47.3(b).

" Senior Justices Ross A. Sears, Bill Cannon, and Norman Lee sitting by assignment.
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