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OPINION ON REHEARING
The State's moation for rehesring en banc is overruled.  We withdrav our origind
opinion of September 16, 1999, and subdtitute the following.

Appdlat was charged by information with the offense of driving while intoxicated.
Appdlant filed severd pretrid motions indudng a moaotion to suppress, but the motions
were denied. Appdlant then entered into a plea bargan agreement and preserved the right
to aoped the trid court’'s rding on the aorementioned motions  Punishment was assessd



a 180 days ocofinemet in the Haris County Jal, probated for one year, and a fine of
$250.00. Appdlant rasesthree pointsof eror. We afirm.

BACKGROUND

At the heaing on gppdlant's pre-trid mations, the parties agreed to and the trid court
admitted into evidence a dipuldion of evidence which described, inter alia, the events
surrounding the iniid detention and arest of gopdlant. Those portions of the dipulaion
date the following:

A. Probable Causefor the Siop Facts

Hougton Police Lt. Davis came up on the scene of a recent accident at
3200 Manford. Lt Davis noted thet the Defendant was not involved in the
one-car/guard ral accident, but thet the Defendant did try to assg the driver
in getting his vehide off the guardrall. Lt. Davis then cdled for Houson
Police Officar Juenke to come to the scene.  Lt. Davis detained Mr. Johnson,
the Defendant, untl Officer Juenke arived. Lt Davis did the preceding
because he observed the Defendat attempting to remove the car from the
guard rall, atempting to removeit by driving the mator vehide

B. Probable Causefor the Arrest

Having arived & the acddent scene, Officar Juenke begen a driving
while intoxicated invedigation. Based upon the Defendant's demeanor, his
indifferent attitude, his durred gpeech and eye condition, his falure of the fidd
Sobriety tests and the odor of an dooholic beverage, Officer Juenke arested
James Johnson without inddent and theregfter trangported him to the Hougton
Police Depatment for further DWI invedtigation, i.e, videotgping and for an
intoxilyzer test request.  Officer Juenke spoke with the Defendant and
observed prior to his investigation that M. Johnson had durred speech, a strong
odor of an doohdic beverage on his bregth, blooddshot eyes watery eyes and
dow reflexes  The arest by Officer Juenke was based on his bdigf the
Defendant hed lost the normd use of hismentd and physcd faculties

The foregoing dipulation with its two exhibits was the only evidence offered a the
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uppresson hearing.

STANDARD OF REVIEW

In reviewing the trid court’'s rding on a maotion to uppress evidence, an appellate
court mus determine the gpplicable stlandard of review. In Guzman v. State, 955 SW.2d 85,
87-88 (Tex. Crim. App. 1997), the Court of Crimind Appeds made dear that while gopdlae
courts should afford dmog totd deference to the trid judge's determination of the higtorica
facts mixed quetions of lav ad fact not tuming on an evduaion of credibility and
demeanor ae to be reviewed de novo. Spedficdly, quesions of ressonadle suspidon and
probable cause should be reviewved de novo on apped. Id. a 87 (dting Ornelas v. United
States, 517 U.S. 690, 116 S.Ct. 1657, 134 L.Ed.2d 911 (1996)). This is so because “the trid
judge is not in an gopredably better pogtion then the reviewing court to meke that
deemingtion.” Id. a 87. A trid court may, however, as the trier of fact, draw reasonable
deductions and inferences from dipulated facts See Yorko v. State, 699 SW.2d 224, 226
(Tex. Gim. App. 1985). While we review the trid court's decdison de novo, we mus dlow
for reasonable deductions from the dipulation. See Maxcey v. State, 990 SW.2d 900, 903
(Tex. App—Houston [14™ Dist.] 1999, no pet.).

DiscussioN
Reasonabl e Suspicion and Probable Cause

In his fird and second points of error, gopdlant contends that the trid court erred in
ovarding hs mation to suppress because the Sae faled to sudan its burden of
demongtrating reasonable suspicion for appdlant sinitia detention.” We disagree.

According to the written dipulation of evidence, st forth above Lieutenant Davis
arived on the scene of a traffic acddet in which an automobile cdllided with a guardral.

1 Appellant states in his brief to this Court that “[a]ppellant is not challenging the legality of his
subsequent arrest except to the extent it is a product of hisinitia illegal seizure.”
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He obsarved gopdlat datempting to extricate the vehide by trying to “drive’ it off the
guadral. He theredfter summoned Officer Juenke and deained gppdlant until his ariva.
Upon his arivd, Officer Juenke spoke with appdlant and noticed he had durred speech, a
grong odor of acohol on his breeth, blood-shot eyes, watery eyes, and dow reflexes. Officer
Juenke then conducted severd fidd sobriety tests which gppdlat faled. Appdlat wes then
arested by Officer Juenke for suspicion of driving while intoxicated.

The dipulation fals to aticulae why Lieutenat Davis summoned Officer  Juenke.
It dso fals to spedfy why he detained gppdlant. However, while the dipulaion is terse and
lacking in detals, it may be reasonably infered from the sequence of events tha the same
indida of intoxication seen by Officar Juenke were dso observed by Lieutenant Davis.  Fird,
the symptoms described by Officer Juenke were open and obvious that is blood-shot ad
watery eyes, dow reflexes, durred speech, and a srong odor of dcohol. There is nothing in
the dipulaion to suggest these menifedations would not dso have been visble to Lieutenant
Davis  Second, Officer Juenke was summoned after Lieutenat Davis had observed
gopdlat. Preumably, Officr Juenke was summoned for a spedfic purpose ad the
dipulation reflects that upon his arivd Officer Juenke spoke to agppdlant and administered
fidd sobriety tess. This adtivity is condgent with having been summoned for that Spedfic

PUrpose.

As a generd propogtion, a dipuldion is regarded as a contractud agreement  between
the parties. See Howeth v. State, 645 SW.2d 787, 789 (Tex. Gim. App. 1983). It isnot a
device for dtacking an unsuspetting opponent.  Thus if thee is an ambiguty in a
dipuldion, it is to be rexolved in favor of the paty in whose interest the dipulation was
mede. See &. Paul Guardian Ins. Co. v. Luker, 801 Sw.2d 614, 620 (Tex.
App—Texarkana 1990, no writ); Firestone Tire & Rubber Co. v. Chipman, 194 SW.2d 609,



610 (Tex. App—San Antonio 1946, no writ).? Here, because Lieutenant Davis did not have
a warat, the State had the burden of proving facts edablihing reasonable suspicion to
Oetan gopdlant. The dipulaion reieved the prosscution of this burden, however; and it
presumebly wasin the State sinterest thet such a gtipulation was made.

At the hearing on the mation to suppress, gopdlant made no showing that Lieutenant
Davis did not obsarve the same indida of intoxicaion that were observed by Officer Juenke.
Abst such a showing, the dipulations will be viewed in the light mog favorable to the trid
oourt’s judgment. See Moore v. State, 981 SW.2d 701, 705 (Tex. App—Houston [1¥ Dist]
1998, pet. ref’d). A dipulation is in the naure of a contract which reflects a medting of the
minds of the parties regarding the rdevant facts. If there had been any disagreement as to
wha Lieutenant Davis observed to esablish the bass for his detention of appelant, the State
coud have cdled Lieutenat Davis to the witness dand to daify awy ambiguity in the
dipuaion. Conveasdy, if the paties had truly agreed that Lieutenant Davis lacked any
aticulable ressons for detaining appdlant, they could have 0 dipulaed. A reasondble
inference may be drawn that the State and gopdlat did not dispute the existence of
reasonable suspicion to support gopdlant’ s detention by Lieutenant Davis.

Where a dipulaion is slent or ambiguous it shoud be congrued in the light most
favordble to the trid court’s judgment. See id. Hee the dipuldion is dlent on wha, if
anything, Lieutenant Davis observed about gppdlant.  And, the record of the suppresson
hearing is dlent as to awy dissgreamat regarding the exigence of reasonable suspicdon to
Oetan gppdlant. We do not bdieve tha we may infer from this dlence facts contrary to the
trid oourt’'s judgment. Rahe, we hod tha the dipulaion ressondbly implies tha
Liewenat Davis summoned Officer Juenke to the scene due to gppdlat’s vishle ad

2 See also O’ Conner v. State, 401 SW.2d 237, 238 (Tex. Crim. App. 1966); Bender v. Sate, 739
SW.2d 409, 412 (Tex. App.—Houston [14" Dist.] 1987, no pet.) (holding that stipulations are to be
reasonably and liberally construed with a view of effectuating the parties’ intentions).
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gopaent intoxication. Therefore, because our de novo dandard of review dlows for
reesonable deductions and inferences from the dSipulated facts by the trid court, the record
supports the trid court's finding that Lieutenant Davis initid detention of gopdlat was
based on reasonable suspicion. Points of error one and two are overruled.

Breath Test

In his third point of error, gppdlant contends thet the trid court ered in overuling his
motion to suppress his refusdl to provide a bresth specimen because the uncontroverted
evidence edablishes that section 724.015 of the Texas Trangportation Code was violated.
He agues tha his refusd to submit to a breath test should have been suppressed because he
was not provided with a written copy of the Sautory wamnings before the police officer
requested him to submit to a breath test. See Tex. TRANSP. CoDE ANN. § 724.015 (Venon
1999).

Appdlant was taken to the police dation where he was asked to submit a gpecimen
of his bregth for tesing. Appdlant recaved the oral DWI datutory wamning required under
section 724.015 of the Texas Trangportation Code, & which time he refused to submit to the
tes. Officer OJ Gutiarez did not, however, give gopdlat the dautory wamings in writing
before requeting the soedmen; rather, the written warning was provided after agppdlant
refused to subomit to the breath ted.  Appdlant, upon recaving the written warnings, refused
to sgn the form saing his refusal to submit to a breath specimen.® It is the failure of Officer
Guierrez to provide appdlant with a written copy of the satutory wamings which gppdlant
contends required the trid court to suppress hisrefusd to take a breeth test.

3 On the written DWI Statutory Warning form, Officer Gutierrez marked an “X” in a box which

precedes the statement, “ Subject refused to alow the taking of a specimen and further refused to sign below
as requested by this officer.”



Section 724.015 provides, “Before requesing a person to suomit to the taking of a
goedmen, the officer ddl inform the person ordly and in witing” of the Statutory warnings
provided under section 724.015, which indude the consequences of refusng to submit to the
bresth test. See Tex. TRANSP. CoDE ANN. § 724.015 (Vernon 1999) (emphess added);
Rowland, 983 SW.2d a 60. The purpose of section 724.015 is “to ensure that a person who
refuses to give a requested specimen does s0 with a full underdanding of the conssquences”
See Rowland, 983 SW.2d at 60 (citations omitted).

There is no evidence in the record of this case to show that the falure to provide
gopdlant with the written dautory warning prior to the fird request to submit a specimen
impacted gopdlant in an adverse manner.  See id.; Jessup v. State, 935 SW.2d 508, 511
(Tex. App—Houdon [14™ Digst] 1996, pet. ref'd) (dating that once the gppelant received
the written wanings if he had not undersood the ord warning he could have changed his
mind and submitted to the test); see also Lane v. State, 951 SW.2d 242, 244 (Tex.
App—Audin 1997, no pet). Further, there is nothing in the record to suggest that gppdlant
dd not underdand the consequences of refusng to submit to a bresth specimen.  Indeed,
gopdlant continued to refuse the test after the ord warnings were provided and after he had
been provided the written wamings.

Becaue gopdlant has shown no causd connection between his refusdl and the fact
that he was not given the written wamnings before he refused the breath test, we hold that the
trid court dd not er in rfusng to grat gppelant’'s mation to suppress.  See Rowland, 983
SW.2d a 60; O'Keefe v. State, 981 SW.2d 872, 875 (Tex. App.—Houston [1* Digt] 1998,
no pet.). Point of error threeis overruled.

Thejudgment is afirmed.



/9 John S. Anderson
Judice
Judgment rendered and Subdtituted Opinion filed March 23, 2000.
Pand cond4ts of Jugtices Anderson, Hudson, and Baird.?
Do Not Publish— Tex. R Arp. P. 47.3(b).

Former Judge Charles F. Baird sitting by assignment.
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DISSENTING OPINION ON REHEARING

Bdieving this case was correctly decided on origind submission, | respectfully dissent to granting

rehearing and the opinion issued in connection therewith.

1) CharlesF. Baird
Judtice

Judgment rendered and Opinion filed March 23, 2000.



Pand consigs of Justices Anderson, Hudson and Baird.*

Do Not Publish — Tex. R. App. P. 47.3(b).

1 Former Judge Charles F. Baird sitting by assignment.
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