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OPINION

Appdlant was charged by indictment with the offense of possession of a controlled substance,

namey cocaine, weighing more than one but less than four grams. Two prior feony convictions were

aleged for the purpose of enhancing the range of punishment. A jury convicted appellant of the charged

offense. Following hispless of true to the enhancement alegations, the jury assessed punishment &t thirty-

gx years confinement. Appelant contends the evidenceis both legdly and factudly insufficient to susain

the jury’sverdict. We affirm.

. Standard of Review



We beginwitha determination of the appropriate standard of appellate review for resolving these
points of error. When we are asked to determine whether the evidence islegal ly sufficent to sustaina
convictionwe employ the standard of Jackson v. Virginia and ask “whether, after viewing the evidence
in the light most favorable to the prosecution, any rationd trier of fact could have found the essential
elements of the crime beyond areasonable doubt.” 443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d
560 (1979). Thisstandard isgpplicableto both direct and circumstantial evidence cases. See Geesa v.
State, 820 SW.2d 154 (Tex. Crim. App. 1991).

When we determine whether the evidence is factually sufficient, we employ the standard
announced in Clewisv. State and view dl of the evidence without the prismof “inthe light most favorable
to the prosecution” and reverse the conviction only if it is o contrary to the overwhelming weight of the
evidenceasto be dearly wrong and unjust. 922 SW.2d 126, 129 (Tex. Crim. App. 1996). InCainv.
State, 958 S.W.2d 404 (Tex. Crim. App. 1997), the Court of Crimind Appeds set forththree principles
that must guide a court of appeals when conducting a factuad sufficiency review. The first principle is
deferencetothejury. A court of gppealsmay not reverseajury’ sdecison Smply becauseit disagreeswith
the result. Rather, the court of appedsmust defer to thejury and may find the evidence factudly insufficient
only where necessary to prevent manifet injustice. See id. at 407. The second principle requires the
court of appeals to provide a detailed explanation supporting its finding of factua insufficiency by dearly
gaing why the conviction is manifestly unjust, shocks the conscience or dearly demonstrates bias. See
id. Thecourt should state in what regard the contrary evidence greetly outweighs the evidence in support
of theverdict. Seeid. Thethird principle requiresthe court of appeasto review dl of the evidence. The
court must consider the evidence asawhole, and not view it inthe light most favorable to either party. See
id. at 408.

Il. Factual Summary

Officer R. C. Speckman of the Houston Police Department was on patrol on November 23, 1998.
At gpproximately 12:30 am., on that date, Speckman saw three individuas standing at a pay telephone.
Speckman stopped his vehicle gpproximately twenty feet from theindividuas. A short time later, one of



the individuals began walking along a dirt path toward Speckman. This individud was identified as
appellant.

Speckman noticed an object in appellant’ s left hand, which appeared to bethe barrd of asmal
pigol. Just after passing Speckman, appellant dropped the object and continued walking. Speckman
caled for gppellant to come to the patrol car. Appellant complied, was frisked, and placed inthe back of
the patrol car. Speckman then took his flashlight and recovered the object appellant had dropped. The
object was a hand rolled marijuanacigar. Laying next to the cigar was awadded piece of plastic, which
contained tenrocks of crack cocaine. Speckman stated he was absolutely sure these items were dropped
by appdlant because the ground and the other objects on the ground were moist with dew; however, the

cigar and plastic containing the cocaine were dry.

Connie Busby, achemig with the Houston Police Department, testified the substance found inthe
plastic bag was cocaine, which weighed 1.7 grams.

Appdlant caledtwo witnessesonhisbehdf. Both were videographerswho video-taped thescene
at the gpproximatetime of the aleged offense. Both witnesses stated the areawas dimly lit. However, the
second witness, Jesus Amaya, testified an individua waking toward Speckman would be visble and any
movement with hisher hand would have been noticesble.

[1l. The Arguments

With the foregoing standards of appellate review in mind, we now turn to appellant’s specific
arguments. First, appelant arguesthetime between when gppellant dropped the alleged cocaine and when
it was later recovered renders the evidence legdly insufficient. Second, appélant argues the dternative
hypothesis that the cocaine could have been |eft by athird party rendersthe evidencefactudly insufficient.

V. Legal Sufficiency Analysis

To establishthe offense of possession of a controlled substance, the State mugt prove the accused
exercised actual care, custody, control or management over the contraband, while knowing the substance
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was contraband. See King v. State, 895 SW.2d 701, 703 (Tex. Crim. App. 1995) (citing Martin v.
State, 753 SW.2d 384, 387 (Tex. Crim. App. 1988)). Our research reveas severa caseswithamilar
circumstances where the evidence was found to be sufficient. See Davisv. State, 862 S.W.2d 817, 819
(Tex. App—Beaumont 1993, no pet.) (“The act of discarding the pill bottle containing the contraband was
itself conduct indicating knowledge of theillegd nature of said contraband and thus a clear indication of
gppdlant's consciousness of guilt.”); Sneed v. State, 875 SW.2d 792, 795 (Tex. App.—Fort Worth
1994, no pet.) (Defendant observed actualy having possession of the cocaine and atempting to dispose
of it by droppingiit.); Nelmsv. State, 834 SW.2d 110, 114 (Tex. App.—Houston[1st Dist.] 1992, pet.
ref'd) (Evidence auffident where defendant seen dropping the cocaine to the ground.); Blackmon v.
State, 830 SW.2d 711, 714 (Tex. App.—Houston [1<t Dist.] 1992, pet. ref'd) (Officer saw defendant
throw an object into the grass.).

Additiondly, we have found authority contrary to appelant’s time lapse theory. In Raleigh v.
State, 740 SW.2d 25, 28 (Tex. App.—Houston [14th Dist.] 1987, no pet.), the defendant argued the
30 to 45 seconds during which the officer did not observe the area where the object had been thrown,
broke the nexus between the defendant and the contraband. The Ral eigh court rgjected the argument
and found the evidence sufficient. Inresolving theissue, thisCourt rlied on Noah v. State, 495 SW.2d
260, 263 (Tex. Crim. App. 1973). In Noah, apeace officer saw the defendant throw a package from
his fast moving car. After the officer caught up to and arrested the defendant, he returned to the place
where the package had been thrown. The officer recovered the package approximately three to five
minutes after it had been discarded by the defendant. The Noah court concluded the evidence was
sufficient to prove possesson. See id. at 264.

Here, as soon as Speckmansaw gppellant drop the object, Speckman exited his patrol vehide and
asked gppdlant to approach. Appellat paused briefly and approached the vehide. Once there,
Speckman took gpproximately ten seconds to frisk appdlant and place him in the back of the vehidle
Speckman then proceeded to recover the contraband. During this brief interva from the time gppdlant
dropped the contraband to the time it was recovered by Speckman, only the two individuadsinitialy seen
with gppellant a the pay telephone werein the area.  There is nothing in the record from which we can
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conclude that in the brief interim between the dropping and recovery of the contraband elther of the two

individuals were near the contraband.
In light of this authority, we find the evidence legdly sufficient to sustain the jury’ s verdict.
V. Factual Sufficiency Analysis

We now turn to the question of whether the evidence was factudly sufficient. Clewis directs us
to set asde the verdict only if it is so contrary to the overwheming weght of the evidence as to be clearly
wrong and unjust. See Clewis, 922 SW.2d a 129. Appdlant offersandterndive hypothessto explain
why the contrabband could have been discovered by Speckman. Appellant posits the cocaine could have
been |€eft by athird party.

WelearnfromStonev. State, 823 S.W.2d 375, 381 (Tex.App.-Austin 1991, pet. ref'd untimdy
filed), that we may consider dternative hypotheseswhen determining factud sufficiency. However, in the
indant case, thedternative advanced by appd lant was addressed and refuted by the State at trid. Through
the testimony of Speckman, the State established that the cocaine had an approximate value of $100.00.
Whenthe contraband was recovered, it was dry while the ground surrounding the contraband waswet with
dew. Speckman testified it would be unusua for a person who consumed crack cocaine to abandon the
contraband. Instead, it would be much more likdy that such an individua would immediatdy travel to a
location where it could be consumed. Furthermore, Speckman testified that the instant scenario of an

individua dropping the contraband and continuing to walk after seeing the police was quite routine.

Inlight of the record evidence, we cannot say the verdict is so contrary to the overwhdming weight
of the evidence asto be clearly wrong and unjust. Accordingly, we find the evidence factudly sufficient

to sustain the jury’ s verdict.

Appdlant’s sole point of error is overruled. The judgment of the trid court is affirmed.
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