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OPINION

Afterajury trid, appdlant, David Phillip Hinkle, was convicted of aggravated sexud assault of a
childand sentenced tolifeimprisonment. Ongpped , gopdlant chalenges thelegd and factud sufficiency

of the evidence, the jurisdiction of thetrial court, and the admission of hearsay testimony. We affirm.
BACKGROUND

Thecomplanantinthiscaseisgppdlant’ sdaughter. Appelant waslivingwiththecomplainant's
moather, Stephanie Hinkle, and the complainant when dlegationsof sexud abusecametolight. Appdlant’'s



sister, Tracy Martin, and Martin’s family were also living in appellant’ s home.

Oneday, whileat thepark, thecomplainant told TinaMartin, Tracy Martin’ sdaughter, that
gppelant had sexudly abused her. That afternoon, Tracy, Tina, and Stephanietaked to the complainant
about theabuse. To show what happened, the complainant undressed two Barbieand Kendolls. The
complanant placed theprivate part of theKen doll to the Barbiedoll and moved theKen doll upand down
ontheBarbiedoll. Toindicatewhereshe had been touched, the complainant pointed to her breastsand

to her genital area.

Thecomplainant wassevenyearsold when shetedtified a tria and, according to her psychologis,
GlenKercher Ph.D., had anintdligenceleve that wasborderlineintdlectud functioning. Thecomplanant
testified that appellant put his private part “in my hole.”

LEGAL AND FACTUAL SUFFICIENCY OF THE EVIDENCE

Inconducting alegd sufficiency review of theevidence, an gppdlate court mugt view theevidence
inthelight most favorableto theverdict and determineif any rational fact finder could havefound the
crime’ sessential € ementsto havebeen proven beyond areasonabledoubt. SeeJacksonv. Virginia,
443U.S.307,319(1979). Thereviewing court will examinetheentirebody of evidence; if any evidence
establishesguilt beyond areasonabledoubt, and thefact finder believesthat evidence, theappd late court

may not reverse the fact finder’s verdict on grounds of legal insufficiency. Seeid.

Inreviewing theevidencefor factud sufficiency, an gppelate court will examined| theevidence
without theprismof “inthelight mog favorabletotheprosecution,” andwill st asdethejury’ sverdict only
if itisso contrary to theoverwhelming weight of theevidenceasto beclearly wrongand unjust. See
Clewisv. State, 922 SW.2d 126, 129 (Tex. Crim. App. 1996). Theappellatecourtisauthorizedto
disagreewiththejury’ sdetermination, evenif probativeevidenceexiststhat supportstheverdict. See
Jonesv. Sate, 944 SW.2d 642, 647 (Tex. Crim. App. 1996). However, afactua sufficiency review
must beappropriately deferentiad so asto avoid substituting our own judgment for that of thefact finder.
Seeid. Accordingly, weareonly authorizedto set asdeajury’ sfindingininstanceswhereitismanifestly

unjust, shocks the conscience, or clearly demonstrates bias. Seeid.
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Thejury isthesolejudgeof thefacts, thewitnesses' credibility, and theweight tobegiventhe
evidence. SeeClewis, 922 SW.2d at 129; Penagraphv. Sate, 623 S.W.2d 341, 343 (Tex. Crim.
App. 1981). Accordingly, thejury may chooseto believeor disbelieveany portion of thewitnesses
testimony. See Sharpv. Sate, 707 SW.2d 611, 614 (Tex. Crim. App. 1986). If therecord contains
conflicting testimony, conflict reconciliationiswithinthejury’ sexclusveprovince. SeeHeiselbetzv.
Sate, 906 SW.2d 500, 504 (Tex. Crim. App. 1995). Contradictionsor conflictsbetweenthewitnesses
testimony do not destroy the sufficiency of theevidence; rather, they rdateto theweight of theevidence,
andthecredibility thejury assignstothewitnesses. SeeWeisinger v. Sate, 775 S.W.2d 424, 429
(Tex. App.—Houston [14™ Dist.] 1989, pet. ref’d).

Inhisfirst two pointsof error, appellant complainsthat theevidencewaslegdly and factualy
insufficient to support hisconviction. Appe lant contendsthe complainant’ stestimony failsto provethat

he placed his sexual organ on, in, or against her sexual organ.

Appd lant wascharged with the offense of aggravated sexual assault. See TEX. PENAL CODE
ANN. §22.021(a)(1)(B)(i), (Q(2)(B) (Vernon 1994 & Supp. 2000). The Statedlegedintheindictment,
and had theburdento prove, that gppdlant intentionaly and knowingly caused the contact and penetration
of thefema e sexud organ of thecomplainant, apersonyounger than fourteen yearsof ageand not the
spouse of appellant, by placing hissexual organin, on, or against thefemal e sexual organ of the

complainant.

Penetration of thefema e sexua organ may beproved circumstantialy. SeeVillalonv. Sate,
791 SW.2d 130, 133(Tex. Crim. App. 1990). Thevictim need not testify asto penetration. Seeid.
However, asexud assault victiny' stestimony aoneissufficient evidenceof penetration. SeeCaglev.
Sate, 976 SW.2d 879, 880 (Tex. App.—Tyler 1998, no pet.) (citing Garciav. Sate, 563 S.W.2d
925, 928 (Tex. Crim. App. [Panel Op.] 1978)). Thisistrueevenif thevictimisachild using
unsophisticated language to describe the act. See Jonesv. Sate, 817 S.\W.2d 854, 856 (Tex.
App.—Houston [1% Dist.] 1991, no pet.).

Thecomplanant testified that appel lant put hisprivatepartinher “hole” Appdlant arguesthere



Isnothingintherecord to suggest that by “hole’ the complainant meant her sexud organ. Appdlant points
tothecomplainant’ sfalureto usetheterm* privatepart” asevidencetha shemust havebeenreferring

to something other than her female sexual organ when she used the word “hole.”

Appd lant baseshisargument on aportion of thecomplanant’ stestimony whereshepointedtothe
areabetween her legsand stated that she cdll sthispart of her body “privatepart.” Shefurther stated that
“privatepat” istheonly namesheuseswhenreferring tothisareaof her body. However, indetermining
thesufficiency of theevidence, an appellatecourt isto view therecord asawhole. See Satterwhitev.
Sate, 858 SW.2d 412, 415 (Tex. Crim. App. 1993). A review of theentirerecord beliesappellant’s

contention that the evidence is insufficient.

TinaMartintestified that the compla nant pointed to her breastsand genital areawhen describing
wheregppdlant had touched her. Thecomplainant dsoindicated through the use of dollsthat appe lant
placed hissaxud organinor on her sexua organ. DianaMedes, asexud assault examining nurse, tedtified
that thehymen of asix-year old girl isusualy smooth. However, Medeafoundtherewasasignificant
interruption or disruption of the border of the complanant’ shymen and such disruptionwoul d necessaxily
be caused by something penetrating the sexud organ. Dr. Kercher testified thecomplainant told him “that
[appdlant] put hisdingy inmy hol€’ and that the complainant usestheword “ hole’ whenreferringto her
femaesexua organ. Dr. Kercher dsotedtified that during their discuss onsabout the sexua abuse, the

complainant alluded to vaginal intercourse.

Sanding aone, itisconcavablethat the complainant’ stestimony thet gppelant put hisprivate part
inher “hole’ could havereferred to something other than her femad e sexud organ; however, whentaken
together with thetestimony of TinaMartin, DianaMedea, and Dr. Kercher, itiscdeer that shewasreferring
to her femaesexud organ. Under thesefacts, theevidenceisbothlegaly andfactualy sufficient fora
rationd trier of fact to concludebeyond areasonabl e doubt that appe lant placed hissexua organon, in,
or againg thecomplanant’ ssexud organ asdlegedintheindictment. We, therefore, overrulegppdlant’s

first and second points of error.

JURISDICTION OF TRIAL COURT



Inhisthird point of error, gppdlant complainstheevidencewasinauffident to support hisconviction
becausethe Statefail edto provethat the conduct took placewithintheterritorid jurisdiction of the State
of Texas. Texas Pena Code section 1.04 provides:

(@  ThisStatehasjurisdiction over an offensethat aperson commitsby hisown
conduct or the conduct of another for which heis criminally responsible if:

(1) ethertheconduct or aresultthatisan ement of theoffenseoccursinsidethis
State] ]

Jurisdictionmay beproved by circumstantial evidence. SeeVaughnv. State, 607 S.W.2d 914, 920
(Tex. Crim. App. 1980). Further, jurisdictional factsneed not be established by evidencebeyond a
reasonabledoubt; rather, proof by apreponderance of theevidencewill sustainafinding of jurisdiction.
See Gonzalesv. Sate, 784 S.W.2d 140, 142 (Tex. App.—Austin 1990, no pet.).

Appe lant dlamsthat testimony adduced & trid indicated that theactscomplained of occurredin
Pennsylvania. Therecord, however, doesnot support gppdlant’ scontention. Appdlant dlegestherecord
indicatesthecomplainant livedin Pennsylvania. Tosupport thisclaim, appellant citesustohistria
testimony that hewent to Pennsylvaniato vigt hisagter for threeweeks. Nothinginthistestimony remotey

leads to the conclusion that the complainant ever lived in or visited Pennsylvania, as appellant claims.

Appdlant further citesusto another portion of therecordinwhichheclamshissister, Tracy
Martin, testified that the complainant hed previoudy accused gopdlant of having committed thedleged acts
whiletheywerelivingin Pennsylvania. Appelant would haveusbdievethat “they” refersto himself and
the complainant. However, areading of therecordindicatesthat Tracy Martin actually livedin
Pennsylvaniaa thetimeand said, “[w] € d dready beentold by [appdlant] beforethis, upin Pennsylvania,
that [thecomplainant] tried to make accusationsabout him.” Again, nothinginthistestimony leadstothe
conclusonthat thecomplainant ever livedin or visted Pennsylvania. Tracy Martintestified that shehed
alwayslivedin Pennsylvaniaand that appellant had cometovisit her. Shemadeno mention of the
compla nant accompanying appellant during thevisit, nor isthereany indicationintherecord that the

offense occurred in Pennsylvania.



Therecordindicatesthat the complainant lived with her mother inHuntsville, Texasat thetimeof
trid. Prior tothat time, the complainant lived with her mother and appe lant & ahomeinHouston. The
complainant testified that theabuse occurred “in[her] mom’ sbedroom.” StephanieHinkle, the
complanant’ smother, testified that thehousewasl ocated in HarrisCounty, Texas Thus thearcumdantia
evidence showsthat appe lant’ ssexud abuse of the complanant took placein Houston, HarrisCounty,

Texas. Appellant’sthird point of error isoverruled.
HEARSAY TESTIMONY

Inhisfourth point of error, appellant assertsthetria court erredinadmitting, over objection,
hearsay statements of the complainant through the testimony of Glen Kercher, Ph.D.

Dr. Kercher, apsychologist who had beenin private practicefor thirteen yearsat thetimeof trid,
isamember of the Texas Psychological Association and the American Psychologicd Association, and has
published two artidesconcerning child sexud abuse. Hehascounsd ed between fifteen hundred and two-
thousand child victimsof sexua abuse. Prior totrid, Dr. Kercher evaluated the complainantinthirteen
separatetherapy sessonsand determined she showed characteristicsof achild who had been sexualy
abused. During hisdirect tesimony, the Stateasked Dr. Kercher if thecomplainant had told him details
of thedlegationsof sexud abuse. Dr. Kercher answered that shehad. Whenthe Stateasked Dr. Kercher
what typesof detail sthe complainant had told him, appellant objected thet thequestion cdlled for ahearsay
answer. Afterthetria court overruled appd lant’ sobjection, Dr. Kercher answered, “ Shehasdluded to
vagind intercourse. Shed so talked about masturbating, the defendant. Shed sotalked about oneincident

of oral sex.”

Appdlant damstheabovetesimony wasinadmissblehearsay. TexasRuleof Evidence803(4),
however, providestha Satementsmadefor the purposeof medicd diagnosisor trestment arenot exduded
by thehearsay rule, eventhough thedeclarant isavailableasawitness. A child' sstatementstoamenta
hedth thergpist describing the abus ve actsand identifying the abuser arereasonably pertinent tomedica
diagnosisand treatment and are properly admitted pursuant to Rule 803(4). SeeZinger v. Sate, 899
S.\W.2d 423,431 (Tex. App.—Austin 1995), rev’ d on other grounds, 932 SW.2d 511 (Tex. Crim.



App. 1996).

Appdlant damsDr. Kercher’ stestimony doesnot fal under theexoeption of Rule803(4) because
Dr. Kercher isnot aphys cian and becausethe Statefalled to establish the proper predicatefor admission.
Rule803(4) requiresthat the statements sought to be admitted be madefor the purpose of medical
diagnogisor trestment. Thisexceptiontothehearsay ruleisbased onthe assumption that the patient will
provideaccurateinformationtoaphyscianinorder toreceiveeffectivetreatment. Seeid. The Statemet
thisrequirement by showing that thecomplainant wasbeing counsded by Dr. Kercher becausesheraised
anallegation of sexua abuse. Further, if the statement ismadeto another for the purpose of medical
trestment, the person to whom the statement ismade doesnot necessarily havetobea” medica person.”
Gohringv. Sate, 967 SW.2d 459, 461 (Tex. Crim. App. 1998). Thetrid court did not errinadmitting

the testimony over appellant’s hearsay objection. Appellant’s fourth point of error is overruled.

The judgment of thetria court is affirmed.
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