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OPINION

A jury found Appdlant Roy Lee Sdley guilty of murder and assessad punishment at fifteenyears
imprisonment. Inasinglepoint of error, Appdlant damsthat histriad counsd wasineffectiveinfallingto
request ajury ingruction ontheuseof deaedly forceto protect property. Becausewefind that hiscounsdl

was not ineffective, we affirm the trial court’ s judgment.

BACKGROUND



OnNew Y ear' sEve, December 31, 1995, Appdlant spent theevening at thehomeof thevictim,
JoeWashington. Beforemidnight, Appd lant asked Washingtonfor somecrack cocaine. Waghingtongave
hima$10rock of crack cocaine, and A ppellant handed his.32 cdliber revolver to Washington. Around
midnight, Washington cel ebrated theturn of the new year by shooting therevolver out awindow.
Appdlant then asked for it back, but Washington wanted to keepit until Appelant pad himfor thecrack

cocaine.

Appdlant becameangry a Washington' srefusd to returntherevolver. Washingtoninturn asked
Appdlant toleaveand had afriend escort him out of thehouse. Appd lant retrieved ashotgun fromhisvan,
whichwas parked outside, and waked upgtairs. Hepointed the shotgun at Washington' shead and said,
“I want my gun.” Washingtontold himthat hewould giveback therevolver and begged himto put the
shotgundown. A struggleensued inwhich Appd lant grabbed therevol ver and Washington grabbed the
barrd of theshotgun. A third manintheroom triedto separatethetwo andyeled for thehdp of thefriend
who had previoudy escorted Appellant outside. By thetimethisfriend arrived upgtairs, Appellant had
gained contral of both therevolver and the shotgun. When thefriend attempted towrestlethe shotgun away
fromAppdlant, it discharged. Thefriendrandowndars. Thethird manthen managed to grab theshotgun,
but hetoo ran downthegairs. Oneof thementestified that heheard ashot from upstairsashefled and
heard Washington screaming. Theother man testified that heheard two shotsashefled. Bothfled down
the street.

A short timelater, oneof themen returned to thehomeand found Washingtondive. Washington
toldhisfriend, “Hegot me.” Washingtondied beforehdparrived. A medica examiner retrieved two .32
cdiber bulletsfrom Washington' sbody and testified thewound that killed himwas caused by agunshot
tothechest. Theautopsy reveded that thetip of thegunwaswithin six inchesof hischest whenfired. The
other gunshot wasto Washington' sshoulder. Thiswound wascaused by agun fired morethantwofeet
away from his body.

Appdlant tegtified a trid onhisown behdlf. Heagreedthat hearrived a \Washington' shousewith
a.32revolver. Accordingto Appdlant, Washington took thegunand shotit beforemidnight. Appellant
yelled at himfor this, and Washington tucked the pistol into hiswaistband. ThenWashington started



smoking crack. Appdllant testified that hegrabbed Washington' scrack pipeand threw it ontheground.
Washington responded by pulling out the revol ver and declaring that Appd lant owed himtendollars.
Appd lant testified that heinformed Washington that he had another gun, and hewent downstairsand
retrieved hisshotgun from hisvan. Hewent back upstairsand pointed it at WWashington and thetwo other
menintheroom. When Appellant reached for therevolver, oneof the other men snatched the shotgun.
Itdischarged. Appelant still held thefront of therevolver, andit adso discharged, shooting part of his
thumb. Whilehe, Washington, and athird man struggled over possesson of therevolver, it fired asscond
time. Washingtonfd| backwards, Appdlant ran away, themanwith theshotgun ranaway, andthethird
mean stayed with Washington. Appelant testified that when heleft, therevolver wasdtill in Washington's

hand. He claimed that he did not intend to kill him and that he was only trying to preserve his own life

Thetrid court charged thejury on murder, mandaughter, salf-defense, and provoking thedifficulty.
The charge did not include an instruction on defense of property.

INEFFECTIVE ASSISTANCE OF COUNSEL

Thestandardfor appellatereview of effectivenessof counsel wasset outin Sricklandv.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L . Ed.2d 674 (1984), and adopted by the Court of
Criminal Appeasin Hernandezv. State, 726 SW.2d 53,57 (Tex. Crim. App. 1986). SeeEx parte
Menchaca, 854 SW.2d 128, 131 (Tex. Crim. App. 1993). Theclaimant must provethat hiscounsd's
representation so undermined the proper functioning of the adversarial processthat thetria cannot be
relied on having produced ajust result.” Srickland, 466 U.S. at 686, 104 S. Ct. at 2064. Appdlant's
clamthat counsd'sass Sancewas so defective asto requirereversa of aconviction hastwo components.
Firgt, gopdlant must show that hiscounsd's performancewas deficient; second, hemust show thedeficient
performance prejudiced the defense. Seeid. at 687, 104 S. Ct. at 2064.

Thefirg component of thistestismet when gppdlant'strid counsd madeerrorsso Sgnificant thet
hewasnot functioning asthe"counsal" guaranteed by the Sixth Amendment to the United States
Congtitution. Seeid. Thesecond prong of Strickland requiresasnowing that counsel'serrorswere
so s=riousthat they deprived thedefendant of afair trid, i.e., atrid whoseresultisrdiable. Seeid. a 687,
104 S. Ct. at 2064. Thismeansan appellant must proveby apreponderance of theevidencethat his



defenseattorney'srepresentation fell bel ow thestandard of prevailing professona norms, and thet there
isareasonableprobability that but for counsd'sdeficiency theresult of thetrid would havebeen different.
Seeid. at 694, 104 S. Ct. at 2068; McFarland v. Sate, 928 SW.2d 482, 500 (Tex. Crim. App.
1996).

Thesecond component iswhether thereisareasonabl e probability that, absent counsd'serrors,
thefact-finder would have had areasonable doubt ontheissue of guilt, consderingthetotality of the
evidence. SeeSrickland, 466 U.S. at 695, 104 S. Ct. at 2069. Our scrutiny of counsdl's performance
must behighly deferentid, and every effort must bemadeto iminatethedistorting effectsof hindsight.
Seeid. at 689,104 S. Ct. at 2065. Allegationsof ineffectiveass stanceof counsd must befirmly founded
intherecord becausethereviewing court may not specul ate about counsdl'strid strategy. See Jackson
v. State, 877 S.W.2d 768, 771 (Tex. Crim. App. 1994).

A defenseattorney'sfailureto request ajury instruction can render hisass stanceineffectiveif,
under theparticular factsof the case, thetrid judgewould haveerred inrefusing theingtruction had counsdl
requestedit. SeeVasquezv. Sate, 830 S.W.2d 948, 951 (Tex. Crim. App.1992). Thedefendant
bearstheburden of rebutting the strong presumption that, under the circumstances, counsdl'sdecisonnot
to request the instruction was sound trial strategy. See Jackson, 877 S.W.2d at 771-72 (citing
Srickland, 466 U.S. at 689, 104 S. Ct. at 2065). Thus, theaccused must providearecord on appesl
fromwhichthereviewing court can determinethat trial counsd's performancewasnot based on sound
strategy. Seeid.

Appd lant contendsthat the evidence showsWashington wasexercisng control over Appdlant's
revolver, withtheintent to deprivehimof it, without Appd lant’ seffectiveconsent. Accordingto Appdlant,
heusedforcetoretrievehisrevolver fromWashington. Appelant thusarguesthisevidenceamply raises
the defense of use of deadly forceto protect property. See Boothv. State, 679 S.W.2d 498 (Tex.
Crim. App. 1984) (holding thetria court must instruct thejury on every defensivetheory raised by the
evidence). TEX. PENAL CODE ANN. 88 9.41 & 9.42 (Vernon 1994).

Wedisagreethat theevidenceentitled A ppellant to aninstruction on deadly forceto protect his
persond property. FHrs, aperson unlawfully digpossessed of tangible, movableproperty isjudtifiedinusing



forcetothedegree hereasonably believestheforceisimmediately necessarytorecover the property.
See TEX. PENAL CODEANN. §9.41 (emphasisadded). To clamdefenseof property, theperson must
useforce”immediately or infresh pursuit after thedispossession.” 1d. Further, todefend property with
deedly force, the person can act only to prevent the other’ simminent commisson of certainenumerated
crimesor “to prevent theother whoisflesingimmediately . . . from escaping with the property.” TEX.
PENAL CODEANN. §9.42(2)(A)-(B). When Appd lant retrieved hisshotgun and cameback tostruggle
withWashington over therevolver, Washington' sactionintaking therevolver had been completed andwas
notimminent. SeeHernandezv. Sate, 914 SW.2d 218, 224 (Tex. App.—El Paso 1996, pet. ref’ d).
Washingtonwasadso not flesingwiththerevolver. Appdlant’ sforcewasnotimmediatdy after or infresh
pursuit when hewaked downto hisvan, retrieved ashotgun, returned updtairs, and threstened Washington
and otherswithit. See Jonesv. Sate, 680 S.W.2d 25, 28 (Tex. App.—Houston [1% Dist.] 1984),
rev’'d on other grounds, 706 S.\W.2d 664 (Tex. Crim. App. 1986).

Further, evenif theevidencera sed theissue of defense of property, Appdlant hasfalled to rebut
thestrong presumptionthat histria counsd wasactingonsoundtrid srategy. Therecordrevedsthet trid
counsel’ sargued a trid that Appelant acted in salf-defenseand that \Washington pulled thetrigger of the
revolver for both shots. Wehaveno record that, under the circumstances, counsdl'sdeciSonnot torequest
an instruction on defense of property was sound trial strategy. See Jackson, 877 SW.2d at 771-72.

Accordingly, we overrule Appellant’ s sole point of error and affirm his conviction.
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