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OPINION

Thisisan gpped from asummary judgment in favor of Carter’s Shooting Center d/b/a Carter’s
Country, appedlee. Appdlants, Anthony F. Ambrosio, J. and LindaW. Ambrosio, Individualy and as
Personal Representatives of the Edtate of Alek W. Ambrosio, perfected thisapped. Appdlantsraisefour
points of error chalenging thetrid court’s judgment. We affirm.

. PRELIMINARY STATEMENT



Appdlantsfiled suit against gppellee dleging (1) negligence, (2) negligence per se, (3) drictliability,
and (4) gross negligence. Thar dams were based on the death of their son, Alek, who was murdered
during a car jacking by a man usng a gun stolen from one of appellee’'s gun stores. Appellants clam
appelleeviolated itsduty to exercise care inthe storage and display of itsfirearms. Appelleefiled agenerd
denid and a third-party action seeking contributionand indemnity from Raul Hernandez, Jaime Guerrero,
and Francisco Rangd, the meninvolved in the car jacking and murder. Appellee ultimately moved for
summaryjudgment, filing a traditiona motionfor summary judgment and ano evidence motionfor summary
judgment. Thetria court granted gppelleg’ s traditional motion, but denied the no evidence mation.

Appdlants raise four points of error on appedl: (1) the trial court erred in granting summary
judgment in favor of appellee because there are genuine issues of disputed material fact regarding the
foreseeability and causation of Alek’ s death; (2) the trid court erred in sustaining appelleg’ s objection to
government reports and dfidavit testimony of appellants expert witnesses; (3) the trid court erred in
denying gppellants mation for continuance; and (4) the trid court erred in denying appellants mation for
new tria. Appelee has raised four conditiond cross-pointsbased on its no evidence summary judgment
moation. Because we affirm the trid court’ s judgment, we need not address these conditiond cross-points

on the merits.
Il. FACTUAL BACKGROUND

Appdlants are the parents of Alek Ambrosio, who was murdered on October 21, 1996, during
acar jacking in Fulshear, Texas (Fort Bend County). AppelleeisaTexas corporation that has beenin the
retail gun business since 1965. Appellee operates four retail gun stores in the Houston area, induding a
store located on Interstate 10, referred to as the Katy Freeway store.

During the first week of October 1996, Rafadl Monsivaiz and afriend, Algiandro Santillan, went
to appellee’ sK aty Freeway store.> According to his sworn confession, whichwas givento the Fort Bend
County Sheriff’s Department on September 10, 1997, the pair went to the store so Santillan could

purchase some ammunition for a 30-30 hunting rifle. While Santillan went to find the ammunition,

AccordingtoMonsivaiz's confession, athird man accompanied Monsivaizand Santillan to appellee’s
store; however, the third man did not enter the store.
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Monsvaiz went to the display counter “to check out the guns.” While one of gppellee’ s employees was
atending to another customer, Monsivaiz reached over the counter and “grabbed” a gun froman unlocked
dislay case. The gun was a nine millimeter Smith & Wesson handgun. Monsivaiz then hid the handgun
under his shirt and he and Santillanleft the store without paying for it. When Monsvaiz golethegun, it was
not |oaded.

Monsvaiz sold the $397.00 gun later that night to Santillan for $150.00. About two weeks after
this“sde” Algandro gpparently loaned the gun to Francisco “Kiko” Rangel. According to Santillan, he
believed the gunhad thenbeenlogt. It waslater determined that the gunwas used insevera vident crimes.

By October 21, 1996, the gunfound itsway into the possession of Jaime Guerrero. Onthat night,
Rangd, Guerrero, and athirdmale, Raul Hernandez, wereridingaround inacar. Hernandez saw Guerrero
had a gun and asked where he had gotten it, but Guerrero would not say. While they were driving, they
noticed awhite car withchrome rims, whichthey found desirable. According to Hernandez, Guerrero and
Range wanted to follow the car. WhenHernandez asked why, Guerrero replied that they were going to
car jack the driver. The driver was Alek Ambrosio, who was on hisway home from work. When Alek
stopped his car, Guerrero fired severa shots into the vehicle. Alek was struck in the chest and killed.
Guerrero and Range got out of their car, pulled Alek’s body out of his car, and drove off in the stolen
vehide. Hernandez Ieft the scene driving the firgt vehicle,

Ultimatey, Rangd and Guerrero were arrested and indicted for their roles in the murder of Alek
Ambrosio. Hernandez apparently entered into a plea agreement with the State in exchange for his

testimony againgt Rangel and Guerrero.

[11. POINT OF ERROR ONE

Inthar firg point of error, gppellants contend the trid court erred ingranting appellee’ smotionfor
summary judgment on the claims of negligence and negligence per se because genuine issues of disputed
materid fact existed regarding the foreseeability and causation of Alek Ambrosio’s degth.

A. STANDARD OF REVIEW



Summary judgment for adefendant is proper only whenthe defendant negates at |east one dement
of each of the plaintiff’s theories of recovery or pleads and condusively establishes each dement of an
affirmative defense. See Science Spectrum, Inc. v. Martinez, 941 SW.2d 910, 911 (Tex. 1997)
(ating Gibbs v. General Motors Corp., 450 SW.2d 827, 828 (Tex. 1970); City of Houston v.
Clear Creek Basin Auth., 589 SW.2d 671, 678 (Tex. 1979)); HBO, A Division of Time War ner
Entertainment Co., L.P. v. Huckabee, 995 SW.2d 152, 155 (Tex. App.--Houston [14th Dist.]
1998), aff’ d, No. 98-1018, 2000 WL 553876 (May 4, 2000). When reviewing a summary judgment,
the appellate court mugt take astrue dl evidence favorable to the nonmovant and indulge every reasonable
inferenceinthe nonmovant'sfavor. See Science Spectrum, 941 SW.2d at 911 (citing Nixon v. Mr.
Property Management Co., 690 SW.2d 546 (Tex. 1985)). If the movant’s motion and summary
judgment proof facidly establishesits right to judgment as a matter of law, then the burden shifts to the
nonmovant. See City of Houston, 589 SW.2d at 678.

B. APPLICABLE LAW

There are three essential dementsin acommonlaw negligencedam: (1) alegd duty owed by one
person to another; (2) a breach of that duty; and (3) damage proximatdy caused by the breach. See
Werner v. Colwell, 909 S.\W.2d 866, 869 (Tex. 1995); Pinkerton’s v. Manriquez, 964 SW.2d
39, 44 (Tex. App.—Houston[14th Dist.] 1997, pet. denied). To establish negligence per se, aplaintiff must
prove: (1) the defendant’s act or omission isin violation of a statute or ordinance; (2) the injured person
was within the dlass of persons which the ordinance was designed to protect; and (3) the defendant’ s act
or omissonproximately caused the injury. See El Chico Corp. v. Poole, 732 SW.2d 306, 312 (Tex.
1987); Nixon, 690 SW.2d at 549; Moughon v. Wolf, 576 SW.2d 603, 604 (Tex. 1978); Taco
Cabana, Inc. v. Exxon Corp., 5 SW.3d 773, 778-79 (Tex. App.—San Antonio 1999, pet. denied).

To prevail on a negligence or negligence per se dam, aplantiff must plead and prove that the
defendant’ snegligence wasthe proximate cause of hisinjury. See Leitch v. Hornsby, 935 SW.2d 114,
119 (Tex. 1996) (negligence); EI Chico Corp., 732 S.W.2d at 312 (negligence per se); Taco Cabana,
5S.W.3d a 779 (negligence per s2); Roberts v. Healey, 991 SW.2d 873, 878 (Tex. App.—Houston



[14th Digt.] 1999, pet. denied) (negligence). To establish proximate cause, a plaintiff must prove
foreseeabilityand causeinfact. See Leitch, 935 SW.2d at 119; Nixon, 690 SW.2d at 549; Missouri
Pac. R.R. Co.v. American Statesman, 552 SW.2d 99, 103 (Tex. 1977); Roberts, 991 SW.2d at
878.

To establish foreseesbility, the plaintiff must show that the defendant should have anticipated the
dangers that its negligant act or omisson created for others. See Travis v. City of Mesquite, 830
S.W.2d 94, 98 (Tex. 1992); Roberts, 991 SW.2d at 878 n.4; Hall v. Stephenson, 919 S.W.2d 454,
466 (Tex. App.--Fort Worth 1996, writ denied). Foreseeability, however, does not require a person to
anticipate the precise manner in which injury will occur once he has created a dangerous Stuation through
his negligence. See Travis, 830 SW.2d at 98; Roberts, 991 SW.2d at 878 n.4. Foreseeahility
requires only that the general danger, not the exact sequence of events that produced the harm, be
foreseeable. See Walker v. Harris, 924 SW.2d 375, 377 (Tex. 1996); Lofton v. Texas Brine
Corp., 777 SW.2d 384, 387 (Tex. 1989); Roberts, 991 SW.2d a 878 n.4. “Although the crimina
conduct of a third party may be a superseding cause which rdieves the negligent actor from liability, the
actor’s negligence is not superseded and will not be excused when the crimina conduct is a foreseegble
result of such negligence” Roberts, 991 SW.2d at 878 n.4 (quoting Travis, 830 S.W.2d at 98).

Thetest for cause infact iswhether the negligent act or omissonwas a substantia factor inbringing
about the injury, without whichthe harmwould not have occurred. See Doev. Boys Clubs of Greater
Dallas, Inc., 907 SW.2d 472, 477 (Tex. 1995); McClure v. Allied Stores of Texas, Inc., 608
S.W.2d 901, 903 (Tex. 1980); American Statesman, 552 S.W.2d at 103-04; Roberts, 991 SW.2d
at 878; Hall, 919 SW.2d at 466. Causein fact must be proven by evidence of probative force, and
cannot be established by mere conjecture, guess, or speculation. See Boys Clubs, 907 SW.2d at 477,
McClure, 608 SW.2d at 903. Causein fact isnot shown if the defendant’ s negligence did no more than
furnish a condition that made the injury possible. See Boys Clubs, 907 S\W.2d at 477; Bell v.
Campbell, 434 S\W.2d 117, 120 (Tex. 1968); Roberts, 991 SW.2d at 878. As the supreme court
datedin Carey v. PureDistrib. Corp., 124 SW.2d 847, 849, (Tex. 1939), “[ T]he evidence must go
further, and show that such negligence wasthe proximate, and not the remote cause of the resultinginjuries
... [and] justify the conclusion that such injury was the naturd probable result thereof.” In other words,
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even if the injury would not have occurred but for the negligence, thereis no lega cause if the connection
between the negligence and the injury istoo attenuated or remote. See Boys Clubs, 907 SW.2d at 477,
Union Pump Co. v. Allbritton, 898 SW.2d 773, 776 (Tex. 1995); Lear Siegler, Inc. v. Perez,
819 S.\W.2d 470, 472 (Tex. 1991).

While the issue of proximate cause is generdly a question of fact, some causes in fact do not
condtitute legd causation as a matter of law. See Phan Son Vanv. Pena, 990 SW.2d 751, 755 (Tex.
1999); Union Pump, 898 S.W.2d at 775-76; Bell v. Campbell, 434 S\W.2d 117, 122 (Tex. 1968);
Schlager v. Clements, 939 SW.2d 183, 187 (Tex. App.—Houston [14th Dist.] 1996, writ denied).
In other words, proximate cause can be a question of law when the evidence is without materid dispute
and where only one reasonable inference may be drawn. See Rodriguezv. Moer be, 963 S.W.2d 808,
811 (Tex. App.—San Antonio 1998, pet. denied). It may aso be a question of law whenthe relationship
between the plaintiff’ s injuries and the defendant’ s negligence is attenuated or remote. See Boys Clubs,
907 SW.2d a 477; Union Pump, 898 SW.2d at 776; Campbell v. Adventist Health
System/Sunbelt, Inc., 946 SW.2d 617, 626 (Tex. App.—Fort Worth 1997, no pet.).

C. ANALYSIS

Inthiscase, cartain factsare undisputed. Mongvaiz goleaninemillimeter handgun from gppelleg s
Katy Freeway storeonor before October 7, 1996. Monsvaiz then sold the gun to Santillan. Sometime
after the sale, Santillan “loaned” the gun to Rangel. Ultimately, the gun ended up in the hands of Guerrero,
who used it on October 21, 1996, to murder Alek Ambrosio. Based on these undisputed facts and
applying prior decisons andyzingthe issue of cause in fact, wehold that appellee sfallureto exercise care
in the storage and display of itsfirearms istoo remote and attenuated fromthe crimina conduct of the three

car jackersto condtitute alegd cause of injury to either Alek Ambrosio or his parents.

Aswe have stated, at some point in the causal chain, the defendant’ s conduct may be too remotely
connected with the plaintiff’sinjury to condtitute legd causation. See Boys Clubs, 907 SW.2d at 477,
Union Pump, 898 SW.2d at 776; Lear Siegler, 819 SW.2d at 472. The supreme court has noted
the difficulty of drawing the line where legd causation may exis and where, as amatter of law, it cannot.
See Union Pump, 898 SW.2d 775. Inthe past, however, the supreme court has drawn that line based



on issues of remoteness and attenuation.  See, e.g., Dallas County Mental Health and Mental

Retardation v. Bossley, 968 S.W.2d 339, 343 (Tex. 1998), cert. denied, 525 U.S. 1017, 119 S.Ct.
541, 142 L.Ed.2d 450 (1998); Union Pump, 898 SW.2d 775-76; Lear Siegler, 819 S.W.2dat472;
Bell, 434 SW.2d at 122. Thiscourt hasaso held that causein fact did not exist as amatter of law when
the defendant’ s conduct was too remotely connected to the injury. See Roberts, 991 SW.2d at 879.

Asearly as 1968, the supreme court recognized that certain causes are insufficient to congtitutethe
legd cause of aninjury. In Bell, two carscollided and atrailer attached to one of the cars disengaged and
overturned into the opposite lane. 434 SW.2d at 119. Three peoplewere attempting to movethetrailer
whenthey were struck by another vehicle. Seeid. Inholding that thefirst accident wasnot thelegdl cause
of the plaintiffs injuries, the court reasoned that “dl acts and omissions charged againgt respondents had
run their course and were complete. Their negligencedid not actively contributeinany way to the injuries

involved inthissuit.” 1d. at 122.

InLear Siegler, Perez, an employee of the Texas Highway Department, was driving a truck
pulling aflashingarrowsgnbehind a highway sweeping operation. 819 SW.2d at 471. Thesignwasused
to warn traffic of the highway maintenance. See id. The sgn mafunctioned when wires connecting it to
the generator became |loose, as they had the day before. See id. Perez got out of the truck to reattach
the wires. See id. As Perez worked, an oncoming vehicle, whose driver was adeep, struck the sign
which, in turn, struck and killed Perez. Seeid. Perez ssurvivors sued the manufacturer of thesgn. See
id.

Based on the facts of the case, the supreme court held the connection between the defendant’s
conduct, manufacturing a defective Sgn, wastoo attenuated to congtitute the legal cause of Perez’ sdesth.
Seeid. at 472. Thefact that “but for” the mafunction, Perez would not have been a the place where the
accident occurred, was insufficient to establish cause in fact. Seeid.

InUnion Pump, afireoccurred at achemicd fadlity. 898 SW.2d at 774. Thefire was caused
by the mafunctionof apump, which had mafunctioned twicebefore. Seeid. The mafunction caused the



pump to catch fire and ignite the surrounding area. See id. Allbritton, an employee of the chemica
company, was ordered to assst in abating the fire; shedid. Seeid.

After the fire was extinguished, another employee, Subia, was ingtructed to “block in” a nitrogen
purgevave. Seeid. Allbritton asked to accompany Subia and was alowed to do so. Seeid. To get
to the purge valve, Allbritton climbed over an aboveground pipe rack instead of going around it. Seeid.
When they reached the purge vave, they were ingtructed the repair was no longer necessary. See id.
Again, Allbrittonchoseto dimb over the piperack instead of taking the safer route around it, but thistime,
she dipped off the pipe rack and injured hersdf. Seeid. The pipe rack waswet because of thefireand
Allbritton was wearing fireman’s hip boots and other gear when shefdl. Seeid.

Allbritton sued Union Pump dleging the defective pump caused her injuries. Seeid. She claimed
that “but for” the pump fire, she would not have walked over the pipe rack, which was wet with water or
firefighting foam. See id.

In rgecting Allbritton’s daim, the supreme court again found the connection between the
defendant’ s conduct, the manufacture of adefective pump, too attenuated to have been the legd cause of
the plantiff'sinjury. Seeid. a 776. Specificaly, the court found that any acts or omissions of the
defendant had run their course and were complete. Seeid. (atingBell, 434 SW.2d at 122). Thus, the
defendant’s conduct did no more than create the condition which made the injury possible, which is
insufficient for legd cause. See id. Asthe court Sated:

Even if the pump fire werein some sensea*philosophic” or “but for” cause of Allbritton's

injuries, the forces generated by the fire had come to rest when she fell off the pipe rack.
The fire had been extinguished, and Allbritton was waking away from the scene.

Id. at 776.

In both of these cases, the supreme court found a comment to section 431 of the Restatement
(Second) of Torts ingtructive on the issue of legd causation:

In order to be a legd cause of another’s harm, it is not enough that the harm would not
have occurred had the actor not been negligent. . . . The negligence must adso be a



subgtantid factor in bringing about the plaintiff’s harm. The word “ substantid” is used to
denote the fact that the defendant’ s conduct has such an effect in producing the harm as
to lead reasonable men to regard it as a cause, usng that word in the popular sense, in
whichthereadways lurksthe ideaof responshility, rather thaninthe so-called “ philosophic
sense,” which includes every one of the great number of events without which any
happening would not have occurred.

RESTATEMENT (SECOND) TORTS § 431 cmt. a (1965).

More recently, inreviewing thisissue of lega cause in connectionwithadam under the Texas Tort
Clams Act, the supreme court againfound causeinfact absent asameater of law. InBossl ey, the plaintiffs
dleged that amentd hedlth facility was negligent in failing to prevent asuicidd patient from escgping and
committing suicide. 968 SW.2d at 340-41. According to the plaintiffs, the mental health facility was
negligent in unlocking an outer door without determining whether the patient was nearby and for failing to
lock aninner door. See id. at 343. The court rgected the plaintiffs dams holding that neither act or
omission could be said to have caused the patient’ ssuicide. Seeid. CitingUnion Pump, the court held
that while the failure to keep the doorslocked permitted the patient to escape, it did not cause his death.
Seeid.

After the patient escaped, he ran half amile and then attempted to hitchhike on both sdes of the
freeway. Seeid. Only when hewasabout to be gpprehended by staff from thefacility did helegpin front
of an oncoming truck. Seeid. The court reasoned that:

Although Roger’ s escape through the unlocked doors was part of a sequence of events

that ended in his suicide, the use and condition of the doors were too attenuated from
Roger’ s death to be said to have caused it.

Findly, this court has aso recognized that attenuation and remoteness may defest legd cause as
amater of law. See Roberts, 991 SW.2d at 879. In Roberts, a client sued her atorney for, among
other things, negligencedleging he falled to obtain a protective order againg the dlient’ sestranged husband,
who killed the client’ stwo smal children and wounded her mother. 1d. a 876. Inrgecting the client’s



dam, this court held that legal cause was not established because the attorney’ s conduct did nothing more
than create the condition (the absence of a protective order) that enabled the estranged husband to kill the
client’s children and wound her mother. See id. at 879. Accordingly, we held the tria court properly
granted summary judgment to the attorney because legal cause was negated as amatter of law. Seeid.

In the case before us, appdleg’ s conduct (failing to exercise care inthe storage and display of its
firearms) did nothing more than create the condition that enabled Monsivaiz to sed the gun. Theforces
generated by appellee’ sfalureto safdy maintainitsguns had come to rest long before Guerrero murdered
Alek Ambrosio. The crime in which the gun was used occurred at least two weeks after the gun was
gtolen, occurred in a different county, and was committed by someone other thanthe origind thief. From
the time the gun was stolen, the gun changed hands at least four times. To suggest that if Monsivaiz had
not been able to sted the gun, Guerrero would not have ended up with it and would not have murdered
Alek Ambrosio is nothing more than causation in the “philosophic sense,” which has been rejected as
insufficient to establish legd cause. Indeed, appellants failed to provide summary judgment proof raisng
afactissue asto how gppelleg sfalure to safely maintain itsguns was a substantia factor in bringing about

the injury which would not otherwise have occurred.

While there may be a fact question as to foreseeability because appellee was aware thet its guns
were susceptible to theft, that guns had been stolenfromitsstores over the years, and that one of itsstolen
gunswas used inanother murder, it isimmaterid here in the absence of legd causg, i.e., causeinfact. See
id.at 879-80. Absent afact issueasto causein fact, an essentia part of the proximate cause eement of

negligence and negligence per se, claims based on negligence and negligence per se cannot stand.

Accordingly, we hold the trid court properly granted summary judgment onappellants’ negligence
and negligence per se dams because legd cause was negated as amatter of law. We overrule gppellants
first point of error.

V. POINT OF ERROR TWO

In their second point of error, appellants contend the tria court erred in sustaining appelleg’s
objectionto government reports and afidavit testimony of appellants expert witnesses. In support of their
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response to appellee’ s motion for summary judgment, appd lants attempted to introduce (1) records and
reports from the Bureau of Alcohol, Tobacco and Firearms and the United States Genera Accounting
Office, and (2) the affidavits of two experts, Liberty Police Department Chief Billy R. Tidwell and David
Sdmon, alicensed peace officer, certified protection officer, licensed security consultant, and certified law

enforcement firearms instructor.

We have reviewed the evidence, which the trid court refused to consider, and find that it does not
raise a materia issue of fact on the dement of causein fact. Based on thisfinding and our dispostion of
point of error one, we hold that any error by the trial court in sustaining appellee’s objection to this
evidence does not entitle appellantsto areversal of the summaryjudgment. See Science Spectrum, 941
SW.2d a 911; City of Houston, 589 S.W.2d at 678; Huckabee, 995 SW.2d at 155. Thus, we

overrule appellants second point of error.
V. POINT OF ERROR THREE

In point of error three, appdlants contend the trid court erred in denying their motion for
continuance. Appdlants sought a three-month continuance until after the crimind trid so that they could
(1) examine the records of Fort Bend County Sheriff’s Office pertaining to the crimind investigetion; (2)
take the depositions of officers of the Fort Bend County Sheriff’ s Department, including Brad Wichard,
the officer invedigating their son’s murder; (3) obtain the assistance of the Fort Bend County Prosecutor,
Bertram|saacs; and (4) perhaps obtain testimony fromthe meninvolved in their son’smurder. Appellants
argue this evidence would have assisted them in negating appellee s maotion for summary judgment “by
showing the circumstances of the theft, thet is, the Third Party Defendants [the criminal defendants’]
datement to the investigaing officers about their knowledge of Carter’s lax security and other matters.”
They dso argue that examinationof this information would have produced additiona details regarding the
theft of guns from appellee’s store in generd, appellee’s knowledge of the same, and how the gun was

golen and came into the hands of the shooter.

Based on the undisputed facts of this case, the case law relevant to cause in fact, and our holding
regarding the lack of legd causeinthis case, we find that any informeationappellants might have discovered
after the crimind tria would not have been auffident to raise afact issue on the dement of legd cause. No
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matter what appellants may have discovered about appellee’ s lax security, appellee s knowledge of itslax
security, or how the gun ultimatdly came to be in the hands of Guerrero in the early morning hours of
October 21, 1996, it would not change the undisputed facts which establish as amatter of law that there
isno causeinfact present inthis case. Nothing appellants might have discovered could change the fact that
appdllee slax security merdly created the condition that dlowed Monsivaiz to sted the handgun, and that
such condition was not, as a matter of law, the cause in fact of the murder because: (1) the murder
occurred at least two weeks after the gun was stolen from appelleg’ s sore; (2) the murder occurred miles
away from gppellee’ s store, in another county (Fort Bend); (3) the gun changed hands at least four times
after it was solen; and (4) the man who shot gppdlants son was not the man who gole the gun from
appelleg sstore. See Bell, 434 SW.2d at 122.

Thus, we hald the trid court did not abuse its discretion in denying appellants motion for

continuance and we overrule their third point of error.

V1. POINT OF ERROR FOUR

Inther fourthand find point of error, appdlantsdamthetrid court erred inoverruling their motion
for new trid. The motion for new trid was based on appdlants contention that gppelleewas not entitled
to summary judgment. Given our holding that the trid court properly granted summary judgment in favor
of gppdlee, thispoint of error iswithout merit. We overrule gppdlants fourth point of error.

VIl. CROSS-POINTS

Appeleehasbrought four cross-pointsin which they argue the summary judgment can be uphdd
on the dternate basis of the no evidence motion for summary judgment it filed pursuant to rule 166a(i) of
the Texas Rules of Civil Procedure. Because we have determined the trid court correctly granted

appdleg straditional motion for summary judgment, we need not reach gppelleg’ s cross-points.

VIIl. CONCLUSION
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In summary, we hold the trid court properly granted summary judgment for appellee because it
disproved the dement of proximate cause, pecificaly cause in fact, as a matter of law. We overrule
gopdlants points of error one through four and affirm the triad court’ s judgment.

19 John S. Anderson
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Judgment rendered and Opinion filed May 25, 2000.
Pandl congists of Justices Anderson, Frost, and Lee?
Publish — TEX. R. APP. P. 47.3(b).

2 Senior Judge Norman R. Lee sitting by assignment.
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