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MAJORITY OPINION

Appdlant, Igdaia Hores (Flores), was charged withand convicted of violating a City of Houston

ordinance requiring “entertainers’ to have a permit. After ajury convicted her, Flores was fined three

hundred dollarsand sentenced to two days incarcerationin Harris County jal. Innumerouspointsof error,

ghe chalenges her conviction. In severa of these points, Flores chalenges the lack of specificity of the

information which charged her with an offense. We reverse the judgment and order the information

dismissed.



I
Factual Background

According to the record, Officer Tim Cox (Cox) of the Houston Police Department visited
Michad’sInternationa, an adult cabaret, to conduct anunrelated investigation. Upon entering the cabaret,
Cox observed Floresdancing for a customer. She was toplessand dancing suggestively betweenthe legs
of the seated customer. After her dance, Cox approached Flores and asked her to come with him to
another room. Flores complied, following Cox to another room, whereupon Cox asked her for her permit
required by the City of Houston under its ordinances regulating this activity. When Floresreplied she did

not have one, Cox arrested her for violating the ordinance.

The day before trid, Flores submitted a motion to quash the information on the grounds thet the
trid court lacked jurisdictionto hear the case, and that the informationfalled to dlege the particular manner
in which she violated the ordinance. The trid court denied the motion. Although thetria court correctly
asserted jurisdiction over this matter, the motion should have been granted because the information was
defective!

The Ordinance

The City of Houston ordinance at issue states, “[i]t shal be unlawful for any person who does not
hold apermit to act asan entertainer or manager of or in an enterprise” Code of Ordinances, City of
Houston, Texas ch.28, art. V111, section 28-253(a) (1997) (emphasis added) (hereinafter referred to as
Ordinance). Anentertainer isdefined by the Ordinanceas, “[a]ny employee of an enterprisewho performs
or engagesinentertainment.” 1d., section28-251. “Entertainment” isdefined by the Ordinanceas, “[ a] ny

act or performance, such as a play, skit, reading, revue, fashion show, modeing performance,

L In her first two points of error, Flores argues the trial court lacked jurisdiction over the case. We
disagree. “The presentment of an indictment or an information to a court invests the court with jurisdiction
of the cause.” TEX. CONST. Art. 5, 8 12(b). This is true even if the information is substantially defective.
See Cook v. State, 902 SW.2d 471, 477 (Tex. Crim. App. 1995). Because the State presented the trial court
with an information, the court below had jurisdiction over this case. Points of error one and two are,
therefore, overruled.



pantomime, role playing, encounter sesson, scene, song, dance, musica rendition or sriptease that
involves the display or exposure of specified sexual activities or specified anatomical
areas or engaging in any specified sexual activities whatever in the presence of
customers.” Id. (emphasis added). “Specified anatomica areas’ are defined as, “less than completely
and opaguely covered: (a) human genitas, pubic region or pubic hair; (b) buttock; (c) femde breast or
breasts or any portionthereof that is Situated below a point immediately above the top of the areola; or (d)
any combination of the foregoing.” 1d., section 28-121. “Specified sexud activities’ are defined as. (1)
human genitals inadiscernable state of sexud simulaionor arousd; (2) acts of humanmeasturbation, sexua
intercourse or sodomy; (3) fondling or other erotic touching of human genitas, pubic region or pubic hair,
buttock or femae breast or breagts; or (4) any combination of the foregoing. See id.

1.
The Information

The State' s information charges the gppellant with“unlanfully intentionaly and knowingly act[ing]
as an entertainer at Michad’s Internationd . . . without holding avdid permit issued by the Chief of Police
of the City of Houston.” Flores' motion to quash asserted that the information was defectivein thet it failed
to dlege dl of the materid dements of the offense. Specificaly, the maotion averred that the information
falled to alege how Flores engaged in entertainment within the meaning of the Ordinance.

A. Notice

Articlel, section10 of the Texas Condtitution "guarantees an accused the right to be informed of
the nature and cause of the accusation againgt him in acrimind prosecution.” See Ward v. State, 829
S.\W.2d 787, 794 (Tex. Crim. App.1992); see also TEX. CODE CRIM. PROC. ANN. Arts. 21.02(7),
21.11 (Vernon 1989). This information must come from the face of the indictment. See Ward, 829
S.W.2d at 794. Theaccused isnot required tolook e'sewhere. See Statev. Draper, 940 SW.2d 824,
826 (Tex. App. —Augin 1997, no pet.). Itisnot sufficient to say that the accused knew with what offense
he was charged, but the inquiry must be whether the charge in writing furnished that informationinplainand
intdligible language. See id. dting Benoit v. State, 561 S.\W.2d 810, 813 (Tex. Crim. App. 1977).



This fundamenta guarantee enables the accused to learn the charge in advance of tria, with such
certainty that a presumptively innocent person will know what she will be caled upon to defend againg.
See Wilson v. State, 520 SW.2d 377, 379 (Tex. Crim. App.1975); see also Moss v. State, 850
SW.2d 788, 793 (Tex. App. —Houston [14th Dist.] 1993, pet. ref’d) (holding appellant is entitled to
adlegations of facts sufficient to give him precise notice of the offense with which he ischarged). "[T]he
accused is not required to anticipate any and dl variant facts the State might hypothetically seek to
edtablish.” See Brasfield v. State, 600 S.W.2d 288, 295 (Tex.Crim.App.1980), overruled on other
grounds by Janecka v. State, 739 SW.2d 813, 819 (Tex.Crim.App.1987); see also Drumm v.
State, 560 S.W.2d 944, 947 (Tex.Crim.App.1977).

B. Manner and M eans of the Offense

As a generd rule, any dement that mugt be proven ddl be stated in an indictment. See TEX.
CODE CRIM. PROC. ANN. art. 21.03 (Vernon 1989); see also Dinkinsv. State, 894 S.W.2d 300,
388 (Tex. Crim. App. 1995). Thisrule aso gppliesto any information. See TEX. CODE CRIM. PROC.
ANN. art. 21.23 (Vernon 1989). An information mus allege on its face the facts necessary to (1) show
that the offense was committed, (2) bar a subsequent prosecution for the same offense, and (3) give
adequatenoticeto the defendant of the offense withwhichthey are charged. See AmericanPlant Food
Corp.v. State, 508 S.W.2d 598, 603 (Tex. Crim. App. 1974). If agtatute provides more than oneway
for the defendant to commit the act or omisson, on timdy request the State must dlege the manner and
meansit seeks to establish, ather separately or in some form of digunctive combination. See State v.
Winskey, 790 S.W.2d 641, 642 (Tex. Crim. App. 1990); see al so Statev. Torres, 865S.W.2d 142,
144 (Tex. App. —Corpus Christi 1994, pet. ref’ d).

In the face of a proper motion to quash, the information must state the eements of the offense,
leaving nothing to inference or intendment. See Green v. State, 951 SW.2d 3, 4 (Tex. Crim. App.
1997). Themation to quash should be granted where the language in the charging instrument concerning
the defendant’ s conduct is too vague or indefinite asto not provide notice of the acts alegedly committed.
See Drummyv. State, 560 SW.2d 944, 946-947 (Tex. Crim. App. 1977); see also Kaczmarek v.
State, 986 S.W.2d 287, 294 (Tex. App. — Waco 1999, no pet. h.).



The information in this case was insufficient because it failed to specify the manner or the means
by which Flores acted as an entertainer which triggered the requirement of a permit.? The Houston City
Council promulgated a plethora of ways in which Fores could have violated the Ordinance. A proper
information would have charged her with at least one of the particular manner and means by which she
acted as an entertainer. Where aninformationfails to specify the manner and means by whichan appd lant
committed the offense— here, the offense of being an entertainer without a permit —it fails to providefacts
sufficient to bar a subsequent prosecution for the same offense and sufficient to give her precise notice of
the offense with which shewascharged. See Miller v. State, 647 SW.2d 266, 267 (Tex. Crim. App.
1983).

The informationinthis case Imply charged Floreswithbeing anentertainer. It failed to specify any
of the actsthat involved the display or exposure of the Ordinance's (a) six specified anatomical aress, or
(b) nine specified sexua activities® The Ordinance defines entertainment as“ any act or performance” such
as adancethat involvesthe display or exposure of specified sexua activitiesor specified anatomical aress.
Thus, it is the act or performance, without a permit, that triggers the offense under the Ordinance. By
charging Hores that she “intentiondly acted as an entertainer,” whenthe Ordinance defines entertainer as
“a person who performs entertainment,” which is defined as * an act or performance,”without defining the
specific act, the informationwas deficient. 1t failed to specify the manner and means by which she provided
“entertainment.”

V.
Motion To Quash

Flores motion to quash asserts “[t]he information is defective in that it falls to dlege dl of the
materid elements of the offense. Specificdly, it fals to dlege what activities the Defendant engaged in

2 As noted above, the Ordinance provides that it shall be unlawful for any person who does not hold
a permit to act as an entertainer.

3 By way of example, if we focused only on Flores entertainment function of “dancing,” she could
violate the ordinance by dancing: with her breasts uncovered; with her buttocks exposed; with her pubic
region exposed; while masturbating; while engaging in sexual intercourse or sodomy; while fondling or
erotically touching her genitals, pubic region, buttocks, or breasts; or while engaging in any combination of the
above acts. See Code of Ordinances, City of Houston, Texas ch. 28, art. VIII, section 28-253(a) (1997).

5



which would classify her as an entertainer thus requiring the gpplicable permit. . . . Theinformation falsto
dlege how the Defendant engaged in entertainment and thusis deficient.”

Because the information was insufficient, the motion to quash the information should have been
granted. See Green, 951 SW.2d at 4 (Tex. Crim. App. 1997) (holding information charging defendant
with fallure to identify insufficient because it failed to alege the defendant’ s state of mind). Thus, the tria
court erred by refusing to grant the motion to quash.  Although in Green the Court of Crimina Appeds
did not reach the issue of whether the error in the information was harmful, we do. See Cain v. State,
947 S\W.2d 262, 264 (Tex. Crim. App. 1997) (holding that no error is categoricaly immuneto harmless

error analyss).

V.
TheError

Basng a conviction on a defective information is a conditutiond error. See TEX. CONST. Art.
I, 8 10. TexasAppellate Procedure Rule44.2 governshow harmisassessed after error isfoundin crimina
cases. Subsection (a) governs condtitutional error where “the court of appeals must reverse unless the
court determines beyond a reasonable doubt that the error did not contribute to the conviction or
punishment.” See TEX. R. APP. P. 44.2(a). Harm is assessed as st forth in Harris v. State, 790
S.W.2d 568, 583-88 (Tex. Crim. App. 1989). See Fowler v. State, 958 S.W.2d 853, 864 (Tex. App.
—Waco 1997, affirmed 991 SW.2d 258). A finding of conditutiona error mandates reversal unless
the gppellate court determines beyond a reasonable doubt that the error washarmless. See Marciasv.
State, 959 S.W.2d 332 (Tex. App.—Houston[14th Dist.] 1997, pet. ref’d). Under Harris, determining
whether error isharmless, we are not to focus on the propriety of the outcome of the case, but instead are
concerned with the integrity of the process leading to the conviction. See Harris, 790 SW.2d at 587.
Applying this standard of review, we focus on the error and its possbleimpact. See Wilson v. State,
938 S\W.2d 47, 61 (Tex. Crim. App. 1996).

Firgt, the court mugt isolate the error and dl of its effects. See Harris, 790 SW.2d at 587.
Second, the court must ask whether arationa trier of fact may have reached a different result if the error
and its effects had not resulted. See Harris at 588. In the second prong analysis, the factors the court



may consider include (1) the source of the error; (2) the nature of the error, and (3) whether declaring the
error harmless would encourage the State to repest it with impunity. See Harris at 587.

Under the firgt prong, we have aready determined error was present in the trid court’s denid of
the motion to quash theinformation. See Green, 951 SW.2d at 4. Next weturnto the factorsused in
determining whether arationa trier of fact could have reached adifferent result. See Harris, 790S.W.2d
at 587. Thesourceof theerror intheinformetion wasthe State’ sfailureto articulate the manner and means
of the offense with which the appellant was charged. The nature of the error was procedurd. This
procedura error has two detrimentd results: firgt, the information faled to provide Flores with adequate
noticedlowing her to prepare adefense, and second, this informationdoes not act asa bar to a subsequent
prosecutionbased onthe same offense* Becausethe error impacted the notice afforded Flores, her ability
to prepare adefense, and her ability to protect hersdf againgt subsequent prosecutions, it has condtitutiond
ggnificance. See Ward, 829 SW.2d at 794.

According to the record, the prosecutor was prompted regarding the lack of specificity of the
charge againg FHores the day beforetria at the hearing on the motion to quash the infformetion. At this
point, and for the firg time, the State articulated an intention to prove Flores was an entertainer by
performing certain sexud acts. Further prompting by thetria court aswell asFloresdicited theinformation
that the State was prosecuting F ores because she engaged in “fondling or other erotic touching of human
genitas, pubic region or pubic hair, buttocks or femde breast.” Floresresponded, “whichone?” Thetrid
court asked, “her left breast or right breast?”  Only when the State switness, Officer Cox, took the stand

4 The various acts by which one can violate the Ordinance has substantial potential consequences.
Charging the accused with the offense of being an “entertainer without a permit” alows the State to bring
multiple prosecutions under the same offense. Where, as here, the State charges an individual with being an
“entertainer without a permit,” a jury can convict or acquit the accused of erotically touching her buttocks.
In a second, subsequent prosecution against the same defendant, the State can charge the same offense,
being an “entertainer without a permit,” and seek a conviction for erotically touching her breast, or any act
or combination of acts listed in the Ordinance, even though they all occurred during the performance of a
single act - a dance. In other words, the same offense, “entertaining without a permit,” subjects an accused
to as many prosecutions as the State can extract from the definitions contained in the Ordinance. Thus,
because it violates the general rule that prosecutors are entitled to one, and only one, opportunity to require
an accused to stand trial, this failure to amend the information to allege sufficient facts to bar a subsequent
prosecution is harmful. See Arizona v. Washington, 434 U.S. 497, 505, 98 S.Ct 824, 830, 54 L.Ed.2d 717
(1978).



during trid and tetified, did Flores have actual noticethat the offensefor which she was being prosecuted
involved her “erotic touching” of her buttocks while she danced for a customer.

It isaxiomatic thet crimina defendants must be given adequate notice to prepare a defense. See
LaBellev. State, 720 SW.2d 101, 107 (Tex. Crim. App. 1986). An accused’sright to notice of the
accusation againgt him is premised upon both federd and state condtitutiond principles. See Danielsv.
State, 754 SW.2d 214, 217 (Tex. Crim. App. 1988); see also Gideon v. Wainwright, 372 U.S.
335,83 S.Ct. 792, 9 L. Ed.2d 799 (1963) (&tating that noticeis a quintessentia aspect of federa and state
due process protection). Furthermore, a defendant’s right to protection from subsequent prosecutions
based onthe same offenseisamilarly fundamentd. See Ex parte Rhodes, 974 S\W.2d 735, 742 (Tex.
Crim. App. 1998).

Dedlaring this error harmless could encourage the state to continue with the practice of violaing
acrimina defendant’ s congtitutionad rights by drafting chargingingrumentswithout specifying the necessary
elements of the offense. Therefore, we hold the trid court erred by denying Flores motion to quash the
information, and that error was harmful. For these reasons, Fores points of error three, four, five, and

ax areudained. Theinformation will be dismissed. See Miller, 647 SW.2d at 267.

VI.

Conclusion

Flores brought fourteen points of error on apped. We have overruled the first two points and
sustained pointsthreethroughsix, triggeringdismissd of the informationand concomitant loss of jurisdiction
inthetrid court. Thus, we do not reach Flores' points seven through fourteen because they relate totrid
error and are not necessary to thefind dispositionof thisappeal. See TEX. R. APP. P. 47.1. Accordingly,

we reverse the judgment of the trid court and order the information dismissed.

15 John S. Anderson
Judtice
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5 Senior Justice Lee sitting by assignment.
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DISSENTING OPINION

| agreewiththe mgority’ sfindingthat the trial court correctly asserted jurisdictionover this matter
and with its concluson that the trid court erred in faling to grant appellant's motion to quash the
indictment. However, we part ways on the harm andlysis. | find thisrecord supports a conclusion beyond
a reasonable doubt that the trid court’s error in faling to quash the indictment did not contribute to
gppdlant’s conviction or punishment because the error did not affect her ability to prepare her defense.
See Adamsv. State, 707 SW.2d 900, 903-04 (Tex. Crim. App. 1986).

Thefalureto provide proper noticeinacharging indrument isnot reversible error unless the error

affectsthe defendant’ sability to prepare adefense. See Chambersv. State, 866 SW.2d 9, 17 (Tex.



Crim. App. 1993); Peck v. State, 923 S.W.2d 839, 841 (Tex. App.—Tyler 1996, no pet.). In making
this determination, we consider the complete record. See Saathoff v. State, 908 S.\W.2d 523, 528
(Tex. App.—San Antonio 1995, no pet.)( opinion on remand); Saathoff v. State, 891 S\W.2d 264,
267 (Tex. Crim. App. 1994).

In this case, neither the mgority opinion nor appellant mentions how appdlant’ s lack of adequate
notice adversely impacted her ability to prepare adefense. A review of the record fails to support that
notion. The record shows that appellant had notice of the offense report in this case. That report sates
that appelant, wearing nothing but a bikini bottom, was performing a table dance between the legs of a
seated mde patron. The report contains a graphic and detailed description of gppellant’s performance
(e.g., “shaking her breastsnear hisface. . . placing her buttocks near hisface’). Furthermore, therecord
showsthat the day beforetrid, the Stateinformed the tria court aswell as gppellant’ scounsdl of the State' s
intentionto prove that gppellant acted as an“ entertainer” by engagingin® specified sexud activities” namdy
“fondling or other erotic touching of humangenitas, pubic regionor pubic har, buttocks or female breast.”
At trid, the arresting officer tedtified that while dancing between the legs of a seated male customer,

appellant was caressing her buttocks and placing her buttocks near the customer’ s face.

Thereis nothing in the record or in appelant’ s arguments to suggest that defense strategy turned
onthe particular anatomica area(genitas, breast, buttocks, or pubic area) or sexua act (fondling or eratic
touching) involved or that appellant was in any way impaired in her ability to present adefense. Thereis
nothing in the record to suggest that appellant was prejudiced as a result of any surprise because she had
anticipated that the State would target her touching of a different body part or engaging ina different sexua
act, nor isthere any reasonable basis to conclude that gppellant was unable to defend againgt the charge
of entertaining without a permit because she was not aware of the specific type of “ entertainment” at issue.
Itisnot reasonable to find from this record that the omission of the manner and means fromthe indictment

had a deleterious impact on gppellant’ s defense.

In the find andysis, this record supports a concluson beyond a reasonable doubt that the tria
court’s error in failing to quash the indictment did not contribute to gppellant’s conviction or punishmert.
Accordingly, | would affirm the judgment of the tria court.
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