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OPINION

Thisis an appeal from an order to probate the last will and testament of Larry Joseph Cossey,
deceased, asamunimean of title. That order was granted in favor of the appellee, Pamela Breaux-Cossey,
the decedent’ s second wife. Appdlants, CandriaAmir Cossey and Chad O’ Nea Cossey, the decedent’s
children from a prior marriage, contend that the probate court erred in admitting the will to probate asa
muniment of title because there were debts owing againg ther father's estate at the time the order was

entered. For the reasons set out below, we affirm the probate court’s order.

I. Background



Larry Joseph Cossey died on October 15, 1993, in Ventura County, California, where he wasa
resdent at that time. On the date of his death, Cossey’ s etate consisted of asmall piece of real property
in Harris County, Texas, which contained two rental houses. Cossey was divorced from his first wife,
Pamela Terry Cossey, in 1985, and ordered to pay child support in the amount of $300 each month for
his two minor children, Candria Amir Cossey and Chad O’ Neal Cossey. Cossey executed awill on July
22,1988, which included bequests of $5,000 to each of those children. In 1989, Cossey married his
second wife, Panda Breaux-Cossey. OnNovember 4, 1994, following Cossey’ s degth, Breaux-Cossey
filed an applicationto probate her husband’ swill under Texaslaw. Appelantschallenged that petition and,
on August 6, 1997, Breaux-Caossey filed anamended applicationto probate the will asamuniment of title
only. After ahearingon April 26, 1999, the probate court granted Breaux-Cossey’ sapplication to probate
the will asamuniment of title. This apped followed.

Il. Issues Presented

Appdlants contend that the probate court erred by admitting Cossey’ s will as amuniment of title
for the following reasons. (1) Cossey was “indebted to a third party at the time of [hig death”; (2) the
parties “ stipulated and agreed” that “ debtswere due and owing” against Cossey’s edtate; (3) a“clam for
child support” was filed subsequent to Cossey’s deeth; and (4) Cossey’ s will “ provided cash bequeaths
[sic]” to appellants and the estate possessed no fundsto satisy those devises. Inresponseto theseissues,
Breaux-Cossey contends that the probate court’ s determination was prope.

[11. Probating a Will asa Muniment of Title

Under the lawineffect at the time of Cossey’ s death, anapplicationto probate awill asamuniment
of title was governed by 8§ 89A of the Texas Probate Code. That Statute,



which was recently recodified as 8 89C, provides asfollows:

In each instance where the court is satisfied that a will should be admitted to
probate, and where the court is further satisfied that there are no unpaid debts owing by
the estate of the testator, exduding debts secured by liens on redl estate, or for other
reason finds that there is no necessity for adminidration upon such estate, the court may
admit such will to probate as a muniment of title.
TEX. PROB. CODE ANN. § 89C(a) (Vernon 1980 & Supp. 1999).! A testamentary insrument may be
probated as amuniment of title to document ownership of certain red property. See, e.g., Inre Estate
of McGrew, 906 SW.2d 53 (Tex. App.—Tyler 1995, writ denied) (reviewing an order to probate awill

as muniment of title to perfect title to land).
A. Standard of Review

In chalenging the probate court’s decision to admit awill to probate solely asamuniment of title,
appellants bear the burden of showing a “clear abuse of discretion” by the probate court. See
Washington v. Law, 519 SW.2d 953, 954 (Tex. Civ. App.—Houston [14th Dist.] 1975, writ ref’d
nr.e) (citing Landry v. TravelersIns. Co., 458 S.\W.2d 649 (Tex. 1970)); see also In re Estate
of Hodges, 725 SW.2d 265, 270 (Tex. App.—Amarillo 1986, writ ref’d n.r.e.). The test for abuse of
discretioniswhether the court acted without reference to any guiding rulesand principlesor, stated another
way, whether the court’s action was arbitrary or unreasonable. See Downer v. Aquamarine
Operators, Inc., 701 SW.2d 238, 241-42 (Tex.1985), cert. denied, 476 U.S. 1159 (1986). Inan
abuse of discretion andlys's, the reviewing court must consider the e ements of the case and determine the
falowing: (1) “whether the tria court’s exercise of discretion was legdly erroneous;” and (2) “if it was,
whether the impact of the error on the caserequiresreversal.” Landon v. Jean-Paul Budinger, Inc.,
724 SW.2d 931, 937 (Tex. App.—Austin 1987, no writ). A decison islegdly erroneous only if it was
(2) “based on alegdly irrdevant factor;” (2) “issued without consderation of alegdly rdevant factor;” or

1 Although appellants invoke § 89B of the Texas Probate Code, the relevant historical note found
in the Code clearly shows that this section “applies only to the estate of a decedent who dies on or after
[September 1, 1997].” TEX. PROB. CODE ANN. 8 89A, historical note (Vernon 1980 & Supp. 1999) [Act of
May 31, 1997, 75" Leg., ch. 540, § 6, 1997 Tex. Gen. Laws 1907, 1910]. Because Cossey died prior to
September 1, 1997, we will review the elements of this case in light of Texas Probate Code § 89C(a).
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(3) “entirely unreasonable in light of dl the legdly rdevant factors” Geeslin v. McElhenney, 788
S.\W.2d 683, 685 (Tex. App.—Austin 1990, no writ) (citing Landon, 724 SW.2d at 938).

B. Unpaid Child Support

Here, severd of appdlants issuesraisethe question of whether it was error to probate Cossey’s
will as amuniment of title because Cossey had failed to pay child support. The record showsthat, at the
April 26, 1999 hearing, appellants aleged that Cossey owed $10,027.02 in unpaid child-support a the
time of his death on October 15, 1993. The probate court noted that the gpplicable limitations period for
filing aproper damfor unpaid child support in this case was four years from the date of Cossey’s deeth.
Appdlants argued that this limitations period was suspended for twelve months because, following
Cossey’ sdemise, therewas no one to whomthey could present the debt. Nevertheless, the probate court
found the limitations period had run and, because the time for filing a dam had expired, therewas no vaid
debt againgt Cossey’ s estate for unpaid child support so as to preclude probating the will as a muniment

of title.

Typicdly, the time limitationfor filingadamfor unpaid child support in Texasis " not later thanthe
fourthanniversary after the date.. . . on which the child support obligationterminates under the order or by
operation of law.” TEX. FAM. CODE ANN. 8§ 157.005(b) (2) (Vernon 1996), formerly codified as
§ 14.41(b) (2) [Acts of 1995, 74" Leg., ch. 20, § 1, 1995 Tex. Gen. Laws 113, 177]. Texas law
mandates further that, unless “expresdy provided in the order, the child support order terminates on the
marriage of the child, removad of the child's disabilities for genera purposes, or death of the child or a
parent ordered to pay child support.” TEX. FAM. CODE ANN. 8 154.006. A review of thechild support
order found in Cossey’ s divorce decree shows that it contains no posthumous duty to pay child support.
Accordingly, Cossey’s obligation to pay child support terminated on the date of his death, and the
limitations period beganto run on October 15, 1993. See TEX. FAM. CODE ANN. § 154.006. It follows
that a proper motion related to gppellants unpaid child support was due by October 15, 1997. Because
gppellants waited to raise theissue of unpad child support until well after that date, any claim for those
debtsisbarred. See In re Cannon, 993 SW.2d 354, 355 (Tex. App.—San Antonio 1999, no pet.);
Carlson v. Carlson, 983 SW.2d 304, 308 (Tex. App.—Houston [1st Dist.] 1998, no pet.).



At the hearing, appellants argued that the statute of limitations was tolled for one year under §
16.062 of the Texas Civil Practice & Remedies Code. That provision states that the “ death of a person
againg whom or in whose favor there may be a cause of action suspends the running of an applicable
datute of limitation for 12 months after the desth.” However, Texas courts have held thet the limitations
period for filing aclam for unpaid child support set out in§ 157.005 of the Family Code is ajurisdictiona
restrictionwhichis not the same as the traditiona statutes of limitationfound in the Texas Civil Practiceand
Remedies Code. Seeln re M.J.Z., 874 SW.2d 724, 726 (Tex. App.—Houston [1st Dist.] 1994, no
writ) (interpreting former Texas Family Code § 14.41(b) as a jurisdictiona statute which can bar an
untimdy dam and, therefore, not subject to tolling rules that are “typicaly applied to statutes of
limitations’); see also In re C.L.C., 760 SW.2d 790, 792 (Tex. App.—Beaumont 1988, no writ)
(same). Accordingly, and contrary to gppellants suggestion at the April 26, 1999 hearing, theingtant clam
for unpaid child support is not subject to the tolling provisons found in the Texas Civil Practice and
Remedies Code. SeelnreM.J.Z., 874 SW.2d at 726; Inre C.L.C., 760 SW.2d at 792.2

From a review of the factsin the record and the applicable law, appellants have not shown that
there was a vdid unpaid debt for child support owed by the decedent’s estate at the time the will was
admitted to probate asamuniment of title. Accordingly, we cannot conclude that the probate court abused
its discretion by finding that there was no debt for unpaid child support owing by Cossey’s estate, and
appdlants issuesrelated to that point are overruled.

C. “Stipulated and Agreed” Debt

Appdlants complain further that the probate court’s order was erroneous because the parties

supposedly “stipulated and agreed” at the hearing that the child support owed was adebt agangt Cossey’s

2 Even if tolled for one year, from October 15, 1997, to October 15, 1998, the record shows
that the first verified pleading raising the issue of unpaid child support was not filed in this case until the date
of the hearing, on April 26, 1999. This pleading is likewise not within the requisite time limitation set out in
Texas Civil Practice and Remedies Code § 157.005, nor does it constitute avalid clam for child support. In
that respect, an action for child support such as the one contemplated by 8§ 157.005 is “a motion filed in a
matter over which the [family] court has continuing jurisdiction.” In re M.J.Z., 874 SW.2d at 726.
Appellants have failed to demonstrate that such a claim was filed with the family court within the time alowed
by Texas law.



estate. In o arguing, gppellants point to the “ Agreed Findings of Fact” sgned by the parties' counsdl and
uggest that a certain gtipulaion waived any argument by Breaux-Cossey that the claim for unpaid child

support was time-barred.

“A dipulation is an agreement or contract between the parties made in ajudicia proceeding with
respect to some matter incident thereto and for the purpose, ordinarily, of avoiding delay, trouble and
expense” United States FireIns. Co. v. Carter, 468 SW.2d 151, 154 (Tex. Civ. App.—Dallas),
writref'd n.r.e., 473 SW.2d 2 (Tex. 1971). While dipulations are, for this reason, “favorites in the
law,” they must yet possess the essentia characterigtics of a binding agreement in order to be effective.
Seeid. For example, “the stipulation must truly express the intentions of the parties making same.” 1d.

Inthat regard, “[a] court will not construe a stipulation so as to effect an admissonof something intended
to be controverted or so as to waive a right not plainly agreed to berelinquished.” 1d. (citing King v.
Elson, 30 Tex. 246 (Tex. 1867)).

A review of the Agreed Findings of Fact that were Signed by the parties’ atorneys on April 26,
1999, and presented to the probate court at the hearing on that date, shows only that, at the time of
Cossey’ s death, “he wasin arrears in such child support payments in the amount of $10,027.02." There
is no stipulation regarding awaiver of the applicable limitations provison. At the outset of the April 26,
1999 hearing, counsel for Breaux-Cossey argued that, notwithstanding the stipulation, “now it has been
more than four years, and the Statute of limitations has run on that claim for debt.” Asnoted above, the
probate court agreed and found that the amount of unpaid child support was not a vaid debt againgt the
decedent’ s estate.

Itiswell-settled that an effective waiver requires” an intentiond relinquishment of aknown right or
intentiona conduct incondgtent with daiming that right.” Sun Exploration & Prod. Co. v. Benton,
728 S\W.2d 35, 37 (Tex. 1987). From these facts and circumstances, there is no evidence that Breaux-
Cossey’ s counsdl intended to relinquish or waive the datute of limitations defense that was raised at the
hearing. We have aready concluded that the probate court’ s decision on the issue of unpaid child support
was not erroneous. Because gppellants have not shown that the probate court’s determination was

improper, appelants issue on whether alimitations defense was barred due to adtipulation is overruled



aswdl.
D. Unpaid Cash Bequests

In addition, appellants contend that the will’ sbequest of $5,000 to each of the children congtitutes
anunpaid debt owed by the estate. Atthe April 26, 1999 hearing, the probate court held that because [
bequest is not adeht,” the unpaid cash gifts would not prohibit probate of the will asamuniment of title.
The probate court added further that Texaslaw provides other means for digposing of cash bequestswhen
the estate has no funds.

As the probate court correctly noted, bequests of cash are not treated as debts in the State of
Texas. See, e.g., Lesikar v. Rappeport, 809 SW.2d 246, 250 (Tex. App.—Texarkana 1991, no
writ) (noting that cash giftsare * not estate debts, but bequests subject to distribution”). Instead, Texaslaw
recognizes that testamentary bequests or legacies are divided into the following four categories. specific,
demondiretive, general, and resduary. See Hurt v. Smith, 744 SW.2d 1, 4 (Tex. 1987). Becausethe
Cossey children’s gifts are not “charged to a particular fund or piece of property,” these legacies are
categorized as “genera bequests’ and are satisfied out of the decedent’s generd assets® Seeid. The
property owned by Cossey a the time of his degth is not mentioned in the will and, assuch, it isapart of
hisestate’ sresduary. See, e.g., Johnson v. Moore, 223 S.W.2d 325 (Tex. Civ. App.—Austin 1949,
writ ref’ d) (observing that property not specificaly digposed of in awill falswithin the resduary clause).
Inthis ingtance, dl rights to the specific and generd assets of Cossey’s edtate, including its resdue, were
assgnedto Breaux-Cossey. Redty found in an edate sresiduary is generdly charged “with the payment
of debtsand legaciesif the resduary personalty isnot sufficient to pay same” Sinnott v. Gladney, 159
Tex. 366, 322 SW.2d 507, 510 (1959). Thus, while the generd bequeststo Cossey’s children remain

3 The classification of a bequest depends upon the intent of the testator. See Lake v. Copeland,

82 Tex. 464, 17 S\W. 786, 787 (1891). In contrast to a genera bequest, a legacy is classified as specific if
it is described with such particularity that it can be distinguished from dl of the testator’s other property and
the testator intended for the beneficiary to receive that particular item, rather than cash or other property from
his general estate. See Hurt, 744 SW.2d a 4. Demonstrative legacies are bequests of sums of money, or
of quantity or amounts having a pecuniary value and measure, which the testator intended to be charged
primarily to a particular fund or piece of property. Seeid. A legacy is classified as a residuary bequest if
the testator intended for the gift to bequeath everything Ieft in the estate, after dl debts and legal charges have
been paid and after all specific, demonstrative, and general gifts have been satisfied. Seeid.
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payablefromtheresiduary of his estate, any remedy must ssemfromanother, moreappropriateproceeding.

Appelants have not shown that the unpaid cash bequests were a debt owed by the estate and,
therefore, they have not demonstrated that the probate court’ s determination on this point was erroneous.
Accordingly, appdlants issue regarding this matter is aso overruled.

E. Necessity for Administration

In response to the issues raised in appelants brief, Breaux-Cossey contends that, even if debts
wereowing againg Cossey’ s estate, the probate court’ sorder was dill vaid, under 8 89C(a) of the Texas
Probate Code, because the court found that an administration was not necessary. However, as we have
found that the probate court’s order was proper because there were no outstanding debts owed by the

edtate, Breaux-Cossey’ s contention on thisissue is moot and we need not consider it further.
V. Concluson

Having found each of gppellants’ issues to be without merit, we conclude that the probate court
did not abuse its discretionand wetherefore affirmthe order to admit Cossey’ swill as amuniment of title.
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