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OPINION

Diane S. Maitly and David Valance appeal fromasanctions order awarding Spiegd, Inc. and First
Consumers Nationa Bank (FCNB) ajudgment of $5,000.00, plusinterest and taxable court costs. Infive
pointsof error, Mattly and Valance complan of the falowing: (1) the trid court lacked plenary jurisdiction
to enter the sanctions award; (2) the sanctions order was not sufficiently specific; (3) Maitly and Vadlance
did not bring the daim in bad faith; and (4) Mattly’s claim was not groundless. Spiegel and FCNB filed
an apped as wdl, complaining that the amount of sanctions avarded was so low that it was unjust and
agang the great weight and preponderance of the evidence. We find that the trid court abused its
discretion (1) whenit entered a sanctions order that was not sufficiently specific, and (2) when it found that



Maitly and Vdlance brought this daim in bad faith. Consequently, we reverse the judgment of the tria
court and render judgment that appellees take nothing in their counterclaim for sanctions.

FACTUAL AND PROCEDURAL HISTORY

Diane Maitly had experienced problems withcredit card fraud inthe past. Inthefew yearsbefore
this lawsuit, imposters had obtained Mattly’ sname and socid security number and obtained approximeately
eighteencredit cardsinher name. Mattly contacted severa credit reporting agenciesabout these problems,
and they advised her to place ared flag on her credit report. This“flag” would aert credit agencies that
no credit accounts should be opened in Mattly’s name unless the credit application was confirmed by
cdling Mattly a her home telephone number.

Mattly aleged that, after she had put ared flagonher credit report, Spiegel and/or FCNB issued
acredit card to an imposter without checking Mattly’s credit report.! Theindividua charged over two
thousand dollars in merchandise through Spiegel’s catalogue. One of Spiegel’s employees contacted
Mattly about the charges. Mattly explained that she did not apply for the credit card and had placed ared
flag on her credit report to prevent unauthorized charges. Spiegel aleges that seven months before a
representative contacted Mattly, she knew that Spiegel was listed in her credit report and failed to notify
Spiegd of the problem.

Because of Mattly’ s refusdl to pay the charges, Spiegel gave the account to a credit agency that
began efforts to collect the debt from Mattly. Mattly ended up hiring both aninvestigator and an attorney
to help her resolve the problem. Even after hiring the investigator and a lawyer, Spiegel and FCNB
continued to contact Mattly regarding the debt. At some point, FCNB sent Maitly a document entitled
“dfidavit of forgery”, requesting that shefill it out. Because of her previous problemswith credit card fraud,
she showed the form to her investigetor and asked himif she should fill it out. He gave her severd reasons
why she should not complete the form. First, he noted that the form asked for confidentia information such
as her socia security number. Next, hetold her that the name of the company requesting the information -
FCNB - was not listed with Dunn and Bradstreet. And, findly, he said that FCNB was not listed with

1 Spiegel asserted that it issued the credit card in response to a pre-approved application that it

mailed directly to Mattly.



directory assistanceinthe citylisted on the returnaddress, nor did the fire department or police department
in the city recognize the name. The investigator told her that he was worried it was not arequest from a
legitimate company. Based on this information and advice, Mattly did not return the form. However, she
did gve FCNB some information; her investigator testified that he spoke with someone representing FCNB
and provided that person with the names of the personnel withthe various law enforcement agencies who
were investigating the fraudulent use of Mattly’s credit and name. However, not having received the
affidavit of forgery form, FCNB and Spiegd continued to attempt to collect the account.

Maitly origindly filed this suit againgt Spiegel and FCNB dleging that they negligently issued credit
to animposter who dlamedto be Maitly. Shedso dleged that they violated the Fair Credit Reporting Act.
The sole actud damages requested in the lawsuit were (1) the atorney’ s fees incurred by Mattly through
her Cdifornia lawyer (who helped her clear up the problem with Spiegdl), and (2) the attorney’s fees
incurred through David Vallance, who represented Mattly in her suit againg Spiegel. Spiegel and FCNB
denied the charges, and counterclaimed for sanctions, dleging that the pleading was groundlessand should
be subject to sanctions under rule 13 of the Texas Rulesof Civil Procedure. After the suit had been onfile
for dmost one year, Spiegd moved for summary judgment on the merits of Maitly’s negligencedam, but
it was never heard because Mattly nonsuited her case. The counterclaim for damageswastried to thetria
court whichawarded Spiegel and FCNB only $5,000 (plus interest and taxable court costs) of the $70,000
they requested.

DISCUSSION AND HOLDINGS
Plenary Jurisdiction

Intheir first point of error, Mattly and VValance argue that the triad court did not have jurisdiction
to enter the sanctions award againg them. They argue that a nonsuit is a find judgment disposing of dl
clams, and that the trid court’s plenary power extended only thirty days after the nonsuit was signed.

Because the trid court did not enter its written order awarding sanctions until forty-three days after it



granted Mattly’s nonsuit, Mattly and Vallance clam it acted outside its plenary power, rendering the

sanctions order void. Aswe explain below, their argument is misplaced.

Mattly and Vdlance are correct thet, “the plaintiff’s right to take a nonsuit is unqualified and
absolute as long as the defendant has not made adam for afirmative rdief.” BHP Petroleum Co. Inc.
v. Millard, 800 SW.2d 838, 840 (Tex. 1990); Georgiadesv. Di Ferrante, 871 SW.2d 878, 830
(Tex. App.—Houston[14" Dist.] 1994, writ denied). However, when adefendant hasfiled acounterclaim
seeking afirmative rdief, a plaintiff cannot discontinue the suit and preclude the counterclaim from being
heard. See TEX. R. CIV. P. 96. A damfor afirmetive rdief mug state a cause of action independent of
the plaintiff’s claim, that entitles the defendant to relief evenif the plaintiff abandons or falsto establish her
cause of action. See Georgiades, 871 SW.2d at 880; Leon Springs Gas Co. v. Restaurant
Equip. Leasing Co., 961 SW.2d 574, 577 (Tex. App.—San Antonio 1997, no pet.). “A dam for
frivalous lawvauit damages is a dam for dfirmative relief.” Page v. Page, 780 SW.2d 1, 3 (Tex.
App.—Fort Worth 1989, no writ). A request for rule 13 sanctions under the Texas Rules of Civil
Procedure isdso arequest for affirmative rdief. Seeid.

Here, Spiegd and FCNB filed counterdams under rule 13, seeking damagesfor agroundless st
brought in bad fath or for purposes of harassment. Maitly’s nonsuit did not affect these claims for
afirmaive rdief; they were ill properly before the court after the nonsuit. Therefore, thetrid court acted
within itsjurisdictional power when it granted the order awvarding sanctions, and Mattly’sand Vdlance's
first point of error is overruled.

Specificity of Sanctions Order

In their second point of error, Mattly and Valance argue that the trial court’s order does not
comply with (1) that part of rule 13, which requires the court to state the particularities upon which
sanctions wereissued and (2) section10.005 of the Civil Practice and Remedies Code, whichrequiresthe
court to describe the conduct warranting sanctions. We find nothing in the order reflecting thet the judge
ruled on the basis of section 10.005; therefore, we will address only rule 13. Asto that rule, Mattly and
Vdlance argue that the trid court faled to specify facts showing that Mattly’s case was groundless, and
brought in bad faith or for purposes of harassment. We agree.



Whether to imposerule 13 sanctionsiswithin the trid court’s sound discretion. See Monroe v.
Grider, 884 SW.2d 811, 816 (Tex. App.—Dallas 1994, writ denied). Wewill not set asde asanctions
order under rule 13 unless an abuse of discretion isshown. See Falk & Mayfield L.L.P.v. Molzan,
974 SW.2d 821, 824 (Tex. App.—Houston [14™ Dist.] 1998, pet. denied). Nonetheless“rule 13
imposes a duty on the trid court to point out withparticul arity the acts or omissons onwhichsanctions are
based.” Zarsky v. Zurich Management, Inc., 829 S.W.2d 398, 399 (Tex. App.—Houston [14"
Digt.] 1992, no writ). Requiring the trid court to sate the particulars of the good cause for imposing
sanctions is mandatory. See GTE Communications Sys. Corp. v. Curry, 819 SW.2d 652, 654
(Tex. App.—San Antonio 1991, no writ). A mere statement in the order that good cause was shown is
insufficient to sustain the sanctions order. See id.

As we explain bdow, this judgment ordering sanctions does not meet these mandatory
requirements. Thejudgment recites only the ultimate conclusionsthe court isrequired to makein ng

sanctions, and does not state any facts to support it. The judgment states the following:

1. Raintiff/Counter-Defendant and her attorney, Mr. David Valance, filed thislawsuit inbad faith
and for improper purposes, including harassment of DefendantsCounter-Plaintiffs.

2. At the time that Plantiff/Counter-Defendant and her attorney, Mr. David Vdlance, filed this
lawsuit, they lacked any basis to bedieve that the contentions that were made againgt

Defendants/Counter-Plaintiffs were warranted by existing law or by a nonfrivolious argument for
the extenson, modification, or reversa of existing law or the establishment of new law.

Thetrid court also entered findings of fact and conclusons of law. The pertinent findings are set
out below.

The only damages sought by Paintiff/Counter-Defendant were atorney’s fees.
Paintiff/Counter-Defendant suffered no actua damagesasaresult of Defendants/Counter-
Pantiffs aleged negligence.

Faintiff/Counter-Defendant lacked any badis to bdieve that the contentions that were
mede against Defendants/Counter-Plaintiffs were warranted by existing law.

Faintiff/Counter-Defendant lacked any basis to believe that the contentions that were
made agang Defendants/Counter-Plantiffs were warranted by exiding lawv or by a
nonfrivolous argument for the extension, modification, or reversa of exising law or the
edtablishment of new law.



Pantiff/Counter-Defendant’ s pleadings were groundless and brought in bad faith.
Plaintiff/Counter-Defendant’ s pleadings were brought for the purpose of harassment.
Paintiff/Counter-Defendant’ spleadings were sgned by her attorney, Mr. David Valance.

Paintiff/Counter-Defendant’ s attorney failed to conduct a reasonable investigation of the
law and facts before initiaing this lawsuit.

The acts tha Paintiff/Counter-Defendant complained of were consgent with the
requirements of The Fair Credit Reporting Act.

The vast mgority of these findings and conclusions are conclusory; they fal to state any particulars. See
Murphy v. Friendswood Devel opment Co., 965 S.W.2d 708, 710 (Tex. App.—Houston[1* Dist.]
1998, no pet.); Schexnider v. Scott & White Memorial Hosp., 953 SW.2d 439, 441 (Tex.
App.—Austin 1997, no pet.). One purpose of the particularity requirement isto justify the imposition of
sanctions and to show that the trial court properly weighed the sanctions request and imposed sanctions
in an gppropriate manner when judtified by the circumstances. See Mur phy 965, SW.2d at 710.

Neither the sanctions order nor the findings of fact contain any facts judtifying the impaosition of
sanctions. Thisfalure by the court to comply with rule 13 isanabuse of discretion that renders the order
unenforcegble and warrants a reversd. See Thomas v. Thomas, 917 SW.2d 425, 432 (Tex.
App.—Waco 1996, no writ). Mattly’s second point of error is sustained.?

The Finding of Bad Faith

Inher fifthpoint of error, Maitly contendsthat the trial court abused itsdiscretionwhenit found that
her clams were brought in bad faith. As explained below, we find no evidence in the record to support

thetria court’ s finding that Mattly and her attorney brought the suit in bad faith.

A party cannot obtain rule 13 sanctions unlessthe party provesthat the daims are groundless and

that the opposing party brought the daiminbad faithor to harassthe party. See TEX. R. CIv. P.13. One

2 Although our disposition of this point alone requires that we reverse the case, it would be only a

reversal and remand of the case to the trial court. The appellate rules require us to reverse the court’s
judgment and render the judgment the trial court should have rendered, unless we must remand for further
proceedings or must remand in the interests of justice. See TEX. R. APP. P. 43.3. Because the fifth point of
error presents an issue that requires us to reverse and render, we address it, as well.
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purpose of rule 13 isto check abusesin the pleading process. See McCain v. NME Hospitals, Inc.,
856 S.\W.2d 751, 757 (Tex. App.—Dallas 1993, no writ). As previousy noted, rule 13 authorizes
sanctions, available under rule 215(2)(b)3, against an attorney, a represented party, or both, who files a
pleading that is groundless and brought in bad fath or groundiess and brought for the purpose of
harassment. Thetrid court must examine the circumstances exising whenthe litigant filed the pleadings to
determine whether rule 13 sanctions are proper. See Monroe, 884 SW.2d at 817. Bad faithdoesnot
exig when a party exercises bad judgment or negligence; “it is the conscious doing of a wrong for
dishonest, discriminatory, or maidous purposes.” Falk, 974 SW.2d at 828, quoting Campos v.
Ysleta Gen. Hosp., Inc., 879 SW.2d 67, 71 (Tex. App.—El Paso 1994, writ denied). Courts must
presume that papers are filed in good fath, and the party moving for sanctions bears the burden of
overcoming this presumption. See Tarrant County v. Chancey, 942 SW.2d 151, 154 (Tex.
App.—Fort Worth1997, no pet.). Spiegel and FCNB point to four actions which, they daim, show that
Mattly acted in bad faith: (1) Mattly voluntarily nonsuited her clam after it was pending for a year; (2)
Mattly and Vadlance did not adequately research the merits of her claims; (3) Mattly failed to respond to
FCNB'’ srequest to investigate her credit complaint; and (4) Spiege and FCNB gave Mattly and Valance
notice that Mattly's claims had no legd merit. However, as we explain below, wefind no evidencein the

record that overcomes the presumption that Mattly and her attorney filed their pleadings in good faith.

Firg, the record reflects that Mattly did not nonsuit her claims because of bad faith. Shetestified
at the hearing onthe motion for sanctions that she could no longer afford to continue her lawsuit. Up until
the time of nonsuit, she had accumulated over fourteenthousand dollarsinattorney’ sfeesand was waiting
for depogitions to begin. Moreover, in her motion for nonsuit, she stated that the case had become too
expensve for her to continue. She specificdly sated that she was maintaining the merit of her damsand
that she was choosing to pursue a different avenue, one that would procure legidative changes to make
credit card fraud more difficult. The record contains no evidence to show that Mattly acted in bad faith
by filing a nonsuit, and we are unwilling to find thet the filing of anonsuit i, in and of itsdf, evidence of bad

3 Texas Rule of Civil Procedure 215 governs sanctions for discovery abuse.
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fath See e.g. Delgado v. Methodist Hosp., 936 SW.2d 479, 487 (Tex. App. — Houston [14"
Dist] 1996, no writ); Miller v. Armogida, 877 SW.2d 361, 365 (Tex. App.—Houston [1% Dist.]
1994, writ denied)(where plaintiff, who sued guardian ad litem for not prosecuting a case, non-suited

after sanctions were filed and then re-filed in county court).

We aso do not find evidence that Mattly and her attorney failed to conduct a reasonable pre-filing
inquiry into the meritsof her daim. “Reasonableinquiry meansthe amount of examination that isreasonable
under the circumstances of the case” Monroe, 884 S\W.2d at 817. Mattly spoke with three attorneys
to find out what she could do to recover her expenses incurred in stopping Spiegel and the Bank’s
collection efforts. In addition, her Cdifornia attorney suggested she contact a Texas attorney about
recovering her fees because Spiegel and the Bank had Texas contacts. In addition, before she hired
Valance, a second attorney, her niecewho livesin Texas, advised her that her lavauit had merit. Wefind
no evidence that Mattly, alay person, faled to make areasonable pre-filinginquiry, especidly when every
lawyer with whom she spoke advised her that she had alegitimate claim.

We reach the same conclusion as to Valance, who testified that he spent at least twelve hours of
research into the merits of Maitly’sclam. He spent at least athird of his time researching which statutes
were gpplicable to Mattly’ snegligencedam. Heacknowledged thet attorney’ sfees usudly are recoverable
only if authorized by contract or statute. However, during hisresearch helocated a Texas case recognizing
that equity alowsrecovery of attorney’ sfeesand other litigationexpenses“where a party was required to
prosecute or defend the previous quit as a consequence of the ‘wrongful act’ of the defendant.” Baja
Energy, Inc. Ball, 669 S.W.2d 836, 838-39 (Tex. App. —Eastland 1984, no writ); see also Estate
of Arlitt v. Patterson,995S.W.2d 713, 721 (Tex. App.—San Antonio 1999, pet. denied) (holding that
athough attorney’ s fees are usudly not recoverable unless permitted by statute or contract, contractua or
datutory authorization was not necessary in a malpractice dam to recover attorney’s fees and costs as
damages). Thisled himto believe that Mattly’ s case was a unique Situation, one presenting the exception

discussed inBaja Energy. Therewasno other evidence ontheissueof reasonableinquiry asto Valance.

4 However, in a patently meritless suit, some courts have held that failing to nonsuit may constitute
some evidence supporting sanctions. See Delgado, 936 S.W.2d at 487.
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Thus, the only evidence in the record on the issue of reasonable inquiry shows that both Mattly and

Vadlance made a reasonable inquiry before filing suit.

Next, we find no evidence that Mattly’ sfalureto respond to the FCNB’ sinquiry into her dlaim of
fraud was the result of bad faith. The FCNB contacted Mattly and asked her to fill out a form entitled
“dfidavit of forgery” and aso requested other information so that it could investigate her dam that the
Spiegd credit card was issued fraudulently. Mattly admits she did not fill out theseforms, but says she did
not fill them out because her investigator advised her not to complete them.  The investigator, in turn,
tedtified that, because Mattly had been avictim of credit card fraud inthe past, he wanted to insurethat the
company requesting the datawas legitimate. \When he could not locate the company with either Dunn and
Bradstreet, the locd telephone directory of the city listed on its return address, or with the police and fire
departmentsinthe city, he advised her not to fill out the form. However, he pointed out that, at some point,
he gave FCNB the names of severd law enforcement personnel in Houston who were investigaing the
fraudulent use of Mattly’ sname and credit. This natification, both from Maitly and from her investigator,
was suffident under the regulations to notify the card issuer - FCNB - of unauthorized use of the card. See
12 C.F.R.8 226.12(b)(3). Thisevidence does not reflect abad fathmoative inrefusng to comply withthe
FCNB’s request.®

Ladtly, wefind no evidencethat Mattly and Vdlanceacted inbad faithinrefusing to dismissher case
when Spiegel and the FCNB told Valance that, in their opinion, they thought Maitly’s clams were not
vidble. Inthis case, we dedine to hald that this fact done establishes bad fath. The disagreement here
concerned the interpretation and application of case law and the Fair Credit Reporting Act. In virtudly

®  Spiegel/FCNB argue that the Official Staff Commentary to the regulations permits a card issuer

to request information in written form from a cardholder. See 12 C.F.R. § 226.12(b)-2,3 (1995). To begin
with, we do not find any language in the Commentary remotely resembling Speigel/FCNB’ s contention, much
less requiring a cardholder to return a form sent to it by the card issuer. But, beyond this fundamental
problem with the argument, the issue here is not whether the card issuer could obtain written information
from Mattly. The issue is whether Mattly, someone who had been the victim of credit card abuse on
numerous occasions, acted in bad faith when she refused to return a form (which requested confidential
information) to a company her investigator could not locate through normal investigative channels. Citing to
the same commentary, Spiegel/FCNB aso argue that if the cardholder fails to comply with these requests
from a card issuer, the card issuer can terminate its investigation and “seek payment from the cardholder.”
Our reading of the Commentary does not reveal any explicit support for this statement.
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every case that comes before a judge, the parties disagree on these matters. Our concluson might be
different if Spiegel/FCNB had pointed out an easily verifiable fatd flaw, see Miller v. Armogida, 877
S.W.2d 361, 365 (Tex. App. — Houston [1% Dist.] 1994, writ denied) (where plaintiff, sued minor's
guardian ad litem, not his atorney ad litem, for failure to prosecute aclam), or the case dearly had no
merit and no argument for anextensonof exidinglaw, see e.g. Delgado, 936 SW.2d at 487-88 (where
plaintiff who had arranged for a private room but received only a semi-private room, sued for negligence,
intentiond infliction of emotiona distress, breach of contract by hospita, and tortious interference with a
contract, al of which she aleged caused her mentd anguish). But, aswe discuss below, these situationsare

not present here.

Spiegel and FCNB dleged that Mattly’ s lawsuit was patently meritless because (1) Mattly had no
actual damages- only atorneys fees- and (2) they owed no duty to Mattly to check her credit report before
issuing apre-approved card. Attria, the partiesand thejudge did not focus on duty, they focused on actua
damages. Defendants claimed, and the trid judge clearly believed, that Maitly could not, based on the
extens onor modificationof exidinglaw or the establishment of new law, recover attorney’ sfeesas damages

in anegligence action.

Mattly’ spetition prayed for Mattly to recover the attorney’ sfees she incurred (1) inclearing up her
credit problems with Spiegel, whom she alleged wrongfully issued the credit card, and (2) inprosecuting the
case agang Spiegd. However, by thetime of the sanctions hearing, Valance argued only that the expenses
(attorney’ sfees) incurredinresolving the problems created by Spiegd’ swrongful act should berecoverable.
Herdied onaTexas court of appeals opinion that has not been overturned, and has, in fact, beencited by
severa other courts of appeals. See Baja Energy, Inc., 669 SW.2d at 838-39. Baja Energy noted
that, in certain Stuations, equity alowsthe recovery of attorney’ s fees and other litigation expenses “where
aparty wasrequired to prosecute or defend the previous suit as a consequence of the “wrongful act’ of the
defendant.” Id. at 839.

Inopposition to this theory, Spiegel’ s counsel argued that the Baja case did not apply becausein
that case, the feeswere recoverable because they were based in contract. However, as mentioned above,

three subsequent courts of appeal have noted the same exceptionto the generd rule that attorney’ sfeesare
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not recoverable unless authorized by contract or statutes. See Estate of Arlitt, 995 SW.2d at 721
(holding that, athough attorney’s fees usualy are not recoverable unless permitted by statute or contract,
statutory or contractual authorization was not necessary in amalpractice claim to recover attorney’ s fees
and costs as damages); Standard Fire Ins. Co. v. Stephenson, 963 SW.2d 81, 90-91 (Tex.
App.—Beaumont 1997, no pet.) (holding that, ina bad fathdam, aninsured could recover attorney’ sfees
incurred as a result of the insurer’ s bad faith where those fees were incurred in prior litigation between the
insurer and the insured); and Nationwide Mutual Ins. Co. v. Holmes, 842 S.W.2d 335, 340-42 (Tex.
App.— San Antonio 1992, writ denied)(holding that insured, who incurred unnecessary atorney’sfeesin
order to induce insurer to indemnify him, may recover those feesin a later quit “in the name of equitable
principles’). And, even though no statute or contract authorized recovery of atorney’ s feesto the plaintiff,
al three opinions —whichhave not been overturned — alowed the recovery of atorney’ sfees. See Arlitt,
995 SW.2d at 721; Standard Fire Ins. Co., 963 SW.2d at 90; Nationwide Mutual Ins. Co., 842
SW.2d at 341-42.

Spiegel and FCNB dso rely on the Fair Credit Reporting Act to argue that they owed no duty to
Mattly to check her credit report before issuing a pre-approved credit card and, in fact, were precluded
fromviewing Mattly’ scredit report. However, Spiegel and FCNB have beenunable to demongtratewith
any clarity that Mattly’s claim was precluded by the Fair Credit Reporting Act.® The sections they citedo
not directly or indirectly reved that Maitly had no cause of action; in fact, if anything, they show the
opposite. See 15U.S.C.A. §1681b(a)(3)(A) (aconsumer reporting agency may furnishaconsumer report
“ ...toaperson which it has reason to bdieve intends to use the information in connection with: a credit
transaction involving the consumer, a transaction involving the extensionof credit to a consumer, reviewing
an account of the consumer, or collection of an account of the consumer”); 15 U.S.C.A. § 1681b(c)
(D(B)(i) (a consumer reporting agency may furnish a consumer report relating to any consumer in a
transaction not initiated by the consumer only if the transaction conssts of a firm offer of credit); 15
U.S.C.A.81681b(e) (concerning aconsumer’ sright to be excluded from lists provided by credit reporting

agencies); 15 U.S.C.A. § 1681m(d) (requiring persons who use a consumer report on a consumer in

® Spiegel and FCNB did not raise preemption.
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connection with a credit transactionnot initiated by the customer, to provide the customer with a clear and
conspicuous statement that information was used in connection with the transaction, that the consumer
received the credit because the consumer satisfied the criteriafor credit worthiness.. . . ); and 15U.S.C.A.
§ 1681t (outlining Satute' s relation to state laws).

Even if welook beyond what Spiegdl and FCNB have cited to us, we find nothing to indicate that
Mattly’ s suit was sanctionable. Firgt, the purpose of the Act is to protect consumers, a point Congress
made very clear:
It is the purpose of this Subchapter to require that consumer reporting agencies
adopt reasonable proceduresfor meeting the needs of commerce for consumer credit . . .

and other informationin a manner which isfair and equitable to the consumer, with regard
to the confidentidity, accuracy, rlevancy and proper utilization of such information. . . .

15U.S.C.A. §1681(b).
Second, there is no Texas case law holding that a card issuer does, or does not have, aduty to

review the cardholder’ s credit history prior to issuing acredit card. However, other state courtsand federal
courts have litigated issues between card issuers and victims of  identity theft or between card issuers and
card holders. See Andrews v. Trans Union Corp., 7 F. Supp.2d 1056 (C.D. Ca. 1998) (invalving a
auit betweenavictim of identity theft and credit reporting agencies); In re Akins, 235 B.R. 866 (W.D. Tex.
1999) (containing an interesting and livdy discussion of the credit card industry and the inaccuracies in
reporting); Guzman v. Toyota Motor Credit Corp., 745 So. 2d 1123-24 (Fla. Dist. Ct. App. 1999)
(involving a suit between a card issuer and a victim of identity theft). These cases confirm that thisis a
relatively new area of the law because identity theft is a rddivdy new crime. See Higgins, Identity
Thieves, 84 - Oct. A.B.A. J. 42. These cases do not resolve the main issue in contention in this case.
However, they do contain some discussions that would lead one to believe that Mattly could sue, and could

argue that suit should be alowed as an extension of exigting law or as the establishment of new law.

In short, after rather extensive research, much more extensive than ether of the parties appear to
have done, we cannot say that the Fair Credit Reporting Act precluded the type of dam Maitly brought.
Thus, bringing such aclam would not support the imposition of sanctions.
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Therearetwo other commentswe fed compelled to make, specificdly with regard to Spiegel and
FCNB’ sdamthat Mattly acted inbad faithby refusngto dismissher case when told that she had no cause
of actionand, more generdly with regard to Spiegd and FCNB’s clam that the claim was frivolous. First,
by arguing that the case had no merit, Spiegel and FCNB relied onan extremely complex federa statutory
scheme. It isone thing to sanction a party for bringing a non-existent common law clam. Often, one can
eedly determine if a cause of action exists. See e.g. Delgado, 936 SW.2d at 487. The case law
supports the impaosition of sanctionsin such acase. See id.; Miller, 877 SW.2d a 365. Itisatotdly
different matter to sanction aparty onthe basis of acomplex statute, especidly one which does not directly
address the mattersin issue. We have found no case law imposing sanctions insuchaningtance, and have
been cited to none. Thisis not to say that, when a complex statute is involved, sanctions can never be
imposed. We are merely saying that judges should consder the complexity of the clam and underlying
Satute.

Second, Spiegd and FCNB'’ sown actions inthis case provide some indicationthat the aleged lack
of mert was not as readily agpparent as they suggest. We find it noteworthy that, while steadfastly
maintaining the frivolousness of Maitly’s suit, Appellessincurred nearly $70,000 in attorney’sfees. And,
this was in a case with minima discovery and no apparent “Rambo tactics’. Agan, thisis not to say that
parties may not incur large legdl feesiif they are going to dlege that a suit isfrivolous” but, in this case, this
fact weighs againgt the imposition of sanctions.

Rule 13 “isatoal that must be avalableto trid courtsin those egregious Stuaions where the worst
of the bar uses our honored system for ill motive without regard to reason and the guiding principles of the
law. Therule, however, cannot become awegpon used to punish those with whose intellect or philosophic
viewpoint the trid court finds fault.” Tarrant County v. Chancey, 942 SW.2d 151, 154 (Tex.
App.—Fort Worth 1997, no pet.). Wefind no evidencethat Mattly and her attorney conscioudy continued
the lawsuit for dishonest, discriminatory, or mdicious purposes, and we sustain Mattly’ sfifth point of error.

" Mattly took no action to cause Spiegel and FCNB's legal fees to reach nearly $70,000, unlike some
frivolous actions in which a party will file numerous motions and discovery requests that inflate the fees.
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CONCLUSION

In summary, the judgment and findings of fact are conclusory and therefore will not support the
impogtionof sanctions. Moreover, no evidence supportsthetria court’ sfinding that Méttly or her attorney
acted in bad faith. Therefore, thetrid court abused its discretion in imposing sanctions. Because we have
held that sanctions were not properly imposed, we need not reach Spiegd’ sand FCNB' s cross-appeal that
the sanctions award was too low, nor do we reach Mattly and Vdlance s points of error aleging thet the

suit was not groundless.

The judgment of the trid court isreversed, and we render judgment that appellees, Spiegd, Inc. and
First Consumers Nationa FCNB, take nothing in their counterclaim for sanctions.

15 Wanda McKee Fowler
Judtice

Judgment rendered and Opinion filed June 8,2000.

Pandl consists of Justices Y ates, Fowler and Frost.
Publish— TEX. R. APP. P. 47.3(b).
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