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OPINION

Raudmond Dewayne Collins appeal s a conviction for unlawful possession of afirearm
by afelon on the grounds that: (1) the trial court erred in denying his motionto suppress; (2)
his arrest for a Class C misdemeanor was unreasonable; and (3) section543.001 of the Texas

Transportation Code violates article 1, section 9 of the Texas Constitution. We affirm.



Background

Appellant was stopped by Officer Golden for walking in the middle of aroad. Golden
performed a weapons pat down on appellant and discovered a pistol in the back pocket of his
pants. Appellant was arrested and indicted for possession of afirearm by afelon.! Hefiled,
andthetrial court denied, amotionto suppressthe evidence of the weaponfound in his pocket.
Appellant was found guilty by the court and sentenced to six years confinement.

Motion to Suppress

Appellant’s first point of error contends that the trial court abused its discretion in
denying his motion to suppress because the police |lacked probable cause to arrest appellant.
Appellant claims that he was walking in the street lawfully because the evidence proved that
there was not a sidewalk? and that he was walking on the | eft side of the street.

In reviewing aruling on amotion to suppress, an appellate court affords almost total
deference to the trial court's determination of historical facts which are supported by the
record and based on an evaluation of the witnhesses' credibility and demeanor. State v. Ross,
32 S.W.3d 853, 856 (Tex. Crim. App. 2000). Such deferenceisalso afforded to atrial court's
ruling on an applicationof law to fact questionwhich turns on an evaluation of credibility and
demeanor. Id. Mixed questions of law and fact not falling within that category are reviewed
de novo. Id.

Where, as here, an adjacent sidewalk is not provided along a roadway, a pedestrian
walking along and on a highway shall, if possible ,walk on the left side of the roadway or the
shoulder of the highway facing oncoming traffic. TEX. TRANS. CODE ANN. 8 552.006(b)
(Vernon 1999). An officer may, without a warrant, arrest a person found committing a

violation of section 552.006. See TEX. TRANS. CODE ANN. § 543.001 (Vernon 1999).

Appellant was convicted of felony possession of a controlled substance in 1996.

2 The State does not dispute that there was no sidewalk aong the road on which appellant was

walking.



Inthis case, Goldentestified that appellant was walking down the middle of aroadway.
Conversely, appellant and his companion, Gregory Stevenson, testifiedthat they were walking
ontheleft side of the roadway. In denying appellant’ smotion to suppress, thetrial court stated
that it believed Golden’ s testimony and disbelieved the testimony of appellant and Stevenson
on thisissue. Given thisconflicting evidence and the trial court’s stated reason for denying
the motion to suppress, we must defer to the trial court’s determination of fact based on an
evaluation of credibility and demeanor. Accordingly, we overrule appellant'sfirst issue.

Reasonableness of Arrest for a Class C Misdemeanor

Appellant’s second issue contends that itisunreasonablefor alaw enforcement officer
to arrest, i.e., rather than merely cite, acitizen for the commission of a class C misdemeanor,
suchaswalking inaroadway, because the law prohibiting such actionisdesignedto protect the
citizen from his own conduct.

As noted above in discussing the first issue, the evidence showed that the officer had
legal authority to arrest appellant. Appellant hascited no authority suggesting that aconviction
can be reversed because an officer’s exercise of his authority, though legal, is arguably
unwarranted under the circumstances. However, the Fourth Amendment has been held not to
forbidawarrantlessarrest for aminor criminal offense punishable only by afine. See Atwater
v. City of Lago Vista, 121 S.Ct. 1536 (2001). Therefore, appellant’s second issue is
overruled.

Constitutionality of Section 543.001

Appellant’ sthirdissue contends that section543.001 of the Texas Transportation Code
violates article | ,section 9 of the Texas Constitution because it allows for arbitrary and
discriminatory enforcement. Based on the authority cited by appellant, he is apparently
arguing that section 543.001 is overbroad because it would allow officers, for example, to
arrest persons who happen to be out jogging or walking in a street.

A statuteisoverbroadif,inadditionto proscribing activities whichmay constitutionally

beforbidden, it sweeps withinits coverage conduct whichis constitutionally protected. Clark



v. State, 665 S.W.2d 476,482 (Tex. Crim. App. 1984). In analyzing afacial challenge to the
overbreadth of alaw, acourt must first determine whether the enactment reaches a substantial
amount of constitutionally protected conduct. Id. If it does not, then the overbreadth
challengefails. Id. Because appellant cites no authority suggesting that walking or joggingin
the middle of aroadway is constitutionally protected conduct, histhirdissue isoverruled, and

the judgment of the trial court is affirmed.

s/ Richard H. Edelman
Justice
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