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OPINION

Appdlant, Robert Paton, was convicted by a jury of murder and sentenced to thirty-
four years incarcgraion in the Texas Depatment of Crimind Judice, Inditutiond Divison.
In three points of error, he chdlenges his conviction aguing that: (1) the trid court erred by
refuang to dlow hm to impeech a witnes for the Stae (2) the evidence is lggly
inaffidet to sudain his convidion, and (3) the evidence is fectudly inauffident to sudan
hisconvidion. We dfirm.



l.
Factual Background

The record demondrates tha lae one night, gopdlant shot and killed the complanart,
Bryan Seds as the ca Seds was ridng in pulled dongdde gppdlant's truck.  Apparently,
theee had been a dssgreamet between the complanat and the appdlant, and the
complanant asked an acquaintance to follow gppdlat’s truck with hs own car, and the
acguantance complied.  The acquaintance, James Wech, tedified a trid that the
complanant tod him the gopdlat owed him money, s0 the two followed gppdlant's truck
on to a freeway. They eadly caught up to gopdlant's truck, and as they pulled dongsde,
appdlant began shooting a them. The complanant was shot Sx times and died a the scene
Wdch was shot twice and lived, dthough he remaned unconsdous for seventeen days
fallowing the shoating.

Police recaved thar fird due as to the shooter’s idetity when Wdch regained
conciouness Wech described gppdlant’s truck to the police, but could give no other
desription.  Later, gopdlant told an acquaintance, James Kennedy, about shooting both men.
Kennedy cdled the pdlice to inquire whether there had been an incident like the one
gopdlant described, and the police confirmed there had been and refered Kennedy to the
officers in charge of the invedigation. Kennedy cooperated with the police and got further
spedifics of the shooting and recovered the gun gppdlant used. At trid, Kennedy tedtified
as to the convarsations he had with gopdlant. Appdlant's fird point of eror concerns the
propriety of thetrid court’srefusal to dlow him to impeach Kennedy.

.
I mpeachment Evidence

Appdlat dams the trid court ered by refusng to dlow him to impeach Kennedy
with evidence demondraing Kennedy's character for untruthfulness.  Appelant intended to
quesion Kennedy aout his dleged theft from an employer in order to chdlenge the
credibility of his tedimony. Before gopdlant crossexamined Kennedy, howeve, the Sae
ordly requesed in a moation in limine that gopelant be prohibited from questioning Kennedy



as to ay sadfic ingances of conduct in order to attack Kennedy's aedbility. See Tex. R
Evip. 608(b). The trid court granted the motion, and appdlant never atempted to question
Kennedy about the dleged theft.

However, when gopdlant took the stand in his own defense, he atempted to atack
Kennedy's credibility by tedtifying about Kennedy's dleged theft of supplies and jobs from
a fomea employer. At trid, gopdlant's dated purpose for the tetimony was to “atack his
credibility as a witness”  In addition, gppdlant argued the evidence was admissble because
“lit dso goes to his character, the fact that the man was deding jobs ad geding
merchandise from the company he worked for.” By contrast, on apped, gppdlant argues that
he wants to use this evidence to show that Kennedy had a motive or bias agang Appdlant.
Appdlant's agument on apped is tha Kennedy “hed some blame he would want to divert
avay from himsdf.” Citing Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347
(1974), appdlant theorizes the jury is entitted to infer Kennedy's bias or prgudice agangt
gopdlat because he “migt wat to shade the truth agang gopdlant in order to shift any
posshble atention away from his own improper workplace conduct.” Because this argument
was not presented to the trid court, thereby dlowing the tria judge an opportunity to rule on
it, gopdlant’s “bias’ argumat has not been presarved for gpped. See Rezac v. Sate, 782
SW.2d 869, 870 (Tex. Gim. App. 1990). Accordingly, we overule gopdlat's fird point

of error.

[1.
Sufficiency of the Evidence

In hs sscond and third points of error, gopdlant contends that the evidence was
legdly and fedudly insuffidet to support the jury's finding of murder and rgection of
sdf-defense. Appdlant agues tha it was the Sla€'s burden to digrove his df-defense
theory by a reasonable doubt. Therefore, because the State failed to diorove his defense, the
evidence was legdlly and factudly insuffident to convict him. We dissgree

A person is judified in uang deadly force whent (1) SHf-defense is judified under
Texas Pend Code section 9.31; (2) a reasonable person in the defendant's Stuation would not



have retrested; and (3) the use of deadly force was reasonably bdieved to be immediady
necessary to protect the defendant agang ancother's use or atempted use of unlawful deedly
force See Tex. PeN. Cobe ANN. § 9.32(8) (Vernon Supp. 2000). The State has the burden
of persueson to digorove sf-defense but not a burden of production which means tha the
State mud prove its case beyond a reasonable doubt. See Saxton v. Sate, 804 SW.2d 910,
913 (Tex. Crim. App.1991).

A. Legal Sufficiency

In a legd auffidency review of the evidence we look not to whether the State
presented evidence which refuted gopdlant's df-defense tesimony, but rather we mugt
Ogemine whether dter viewing dl the evidence in the ligt most favordble to the
prosscution, any raiond trier of fact woud have found the essentid dements of murder
beyond a ressonable doubt, and if so, woud thereby have inpliatly found agangt gppdlant
on the sdf-defense issue beyond a reasonable doubt. See Tex. Pen. Cope ANN. 8 2.03(d)
(Vernon 1994); see also Saxton, 804 SW.2d at 914.

It is the role of defense counsd to bring forth enough credible evidence such that the
juy mug find that the State has not carried its burden. Sdf-defense is a fact issue to be
determined by the jury. See Saxton a 913. The jury, as the trier of fat, is the sole judge of
the cedibility of the withesses See Sharp v. Sate 707 SW.2d 611, 614 (Tex. Crim.
App.1986). The jury may bdieve or disdieve dl or pat of ay witness tetimony. See
Saxton, 804 SW.2d a 913. Appdlats tesimony done will not condudvey prove
df-dfense as a mater of lav. See Letson v. Sate 805 SW.2d 801, 805-06 (Tex.
App—Houdon [14th Digt] 1990, no pet). Nor will the presntation of defensve evidence
necessxily render the State€'s evidence inauffident dnce the credibility determingtion of such
evidence is soldy within the jury's province, and the jury is free to accept or rgect the
evidence. See Addman v. Sate, 828 SW.2d 418, 423 (Tex. Crim. App.1992). It cannot be
ovaemphaszed that a jury findng of quilty of dl the dements of the offense beyond a
reesonable doubt is an impliat findng rgecting the defendant's sdf-defense theory. See



Saxton, 804 SW.2d a 914; see also Hull v. Sate 871 Sw.2d 786, 790 (Tex.
App—Houston [14th Digt.] 1994, no pet.).

A person commits the offense of murder as defined by the Texas Pend Code if he (1)
intentiondly or knowingly causes the degth of an individud; or (2) intends to cause sious
bodily inury and commits an act dearly dangerous to human life tha causes the death of an
individual. See Tex. PeN. Cobe ANN. § 19.02(b) (1) & (2) (Venon 1994). The evidence
edablishing the dements of the offense condst of severd pieces of tesimony both from the
Sate switnesses and the appdlant.

Frg, tedtifying for the State, Welch rdaed that when he regained consciousness, he
tod the police that the person who shat him was driving a amdl, blue truck with a rack
atached over the bed. The State edablished gppdlat drove a truck maching this
description. Second, Kennedy tedified how appdlant told him about shooting the
complanat and Wdch, and how later, gopdlat gave hm the nurder wegpon.  Third,
Miched Lyons a forendc sdentig with the Houdon Police Depatment, tedtified that the
oan gopdlat gave Kennedy was the one used to kill the complanant.  Fndly, gopdlant
tedified that in sdf-defense he shot the complainant and Welch from his own car while
driving down the freeway. On the bads of these facts, a raiond jury could have (1) found
the dements of the offense of murder beyond a reasondble doubt, and (2) implicitly found
beyond a reasondble doubt agang gopdlat on the sdf-defense issue  Therefore, we find
that the evidence is legdly suffidat to support agppellant's conviction. See Saxton, 804
SW.2d 910, 914; see also Hull, 871 SW.2d a 790. Accordingly, we overrule gppelant’s
second point of error.

B. Factual Sufficiency

When reviewing a factud suffidency chdlenge the court of gopeds “views dl the
evidence without the prism of ‘in the light mos favorable to the prosscution’ and sets aside
the vadict only if it is so contrary to the ovawhdming waght of the evidence as to be
dealy wrong and unjus.” See Clewis v. Sate, 922 SW.2d 126, 129 (Tex.Crim.App. 1996).
Here, the only evidence in the record supporting gopdlant's sdf-defense theory was



appdlat's tedimony.  Although appdlant tedified he killed the complainant in sdf-defense
Kennedy, tedifying for the State, rdated a different verson.  According to Kennedy,
gopdlat tdd him that he dated a figt with the complanant, so the complainant would
fodlov. Once on the freeway, Kennedy sad the gopdlant dowed down to dlow the
complanat’'s car to caich up to his truck. Once the vehides were even, gopdlat began
shoating, intending to kill the complanat and the driver of the car s there would be no
witnessss to the crime.  This testimony was condgent with that of Wedch. Wech tedified
to gopdlant's dow speed on the freeway which adlowed him to eesly caich up to gopdlant’'s
truck. Wech told the jury that once his car caught up to gopdlant’'s truck, gopdlant began
shoating both him and the complainart, killing the complainant and injuring Wech.

As noted above, the jury, as the trier of fadt, is the Sole judge of the credibility of the
witnessess  See Sharp, 707 SW.2d a 614. Further, the jury may believe or disbelieve dl or
pat of ay witness tedimony. See Saxton, 804 SW.2d a 913. Based on the evidence
presented, the jury dealy found agopdlat's df-defense theory untendble in lignt of the
evidence put on by the Slate. We can not say the jury’s verdict was so “contrary to the
ovawhdming waght of the evidence as to be dearly wrong and unjust” See Clewis, 922
SW.2d a 129. Theefore the evidence was factudly sufficient to convict the gppdlant of
murder despite his assartion of sdf-defense Accordingly, we overrule gppdlant’s third point

of error.

We dfirm the judgment of thetrid court.

John S. Anderson
Judice
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