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OPINION

Appellant, James Beede, was charged with murder enhanced by two prior felony
convictions. A jury convicted him, sentenced him to confinement for life in the Texas
Department of Criminal Justice, Institutional Division, and fined him $10,000. Appellant filed
this appeal, raising seven points of error. In the first three, he contends the trial court erred
in overruling his motion to suppress evidence he claimswasillegally obtained, asserting: (1)
there was insufficient probable cause to support his arrest; (2) there were no exigent

circumstances preventing the police from obtaining awarrant; and (3) there wereinsufficient



attenuating factors to remove the taint of the alleged illegal action. In the last four points of
error, appellant contends: (4) theevidence presented at trial wasinsufficient to show thegrand
jury exercised due diligence in its efforts to identify the instrument used to cause death; (5)
the trial court erred inoverruling appellant's requested jury instructiononthe grand jury's use
of due diligence and entering the court's own finding on that issue; (6) the trial court erred in
overruling both his timely pretrial motion to force the state to elect and his sufficiency
objection prior to submissionof the charge to the jury, where the indictment alleged multiple
means of committing the charged offense; and (7) the trial court erredinoverruling appellant's
objectionto the state’ s presentation of the victim’s mother as anidentificationwitnesswhere
the identity of the victim aready had been established, and the prejudicial effect of the
evidence did not substantially outweigh its probative value. We affirm the rulings of the trial

court.
FACTUAL BACKGROUND

Appellant and his girlfriend, Paula Cantrell, took a trip to Louisiana with Sandy Joe
Walker, and Walker’'s girlfriend, Kathy.* The four left Houston, Texas in Walker's van and
droveto Louisianato retrieve Cantrell’s childrenand bring them back to Houston. Appellant
and Cantrell did all the driving on the trip. En routeto Louisiana, appellant and Walker drank
alarge amount of beer and smoked marijuana. During part of thetrip, appellant fell asleep on
a mattress in the back of the van, near a metal tire tool, or jack handle, that was lying

underneath the middle seat of the van, within appellant’s view.

The group picked up Cantrell's children as planned and the following day, arrived back
in Houston around six o'clock in the morning. After dropping off Cantrell and her children,
appellant went withWalker and Kathy to Kathy’ s house, where appellant slept most of the day.
Walker and appellant continued to drink beer that day, and appellant also smoked more

marijuana. Around six o'clock that evening, Walker and appellant returned to Cantrell’ shouse.

1 The record does not mention Kathy’s last name.
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Whiletheywerethere, appellant spoke to hissister onthe telephone and learnedthat histattoo
gunwas missing. According to Cantrell, appellant was very angry over the missing tattoo gun
and began rantingandravingthat Kellie Ard, appellant's ex-girlfriend, had stolen hismoney and
histattoo gun. Appellant told Cantrell that he was going to “fuck her [Ard] up.” Appellant told
Cantrell's sixteen-year old son that somebody had robbed him and asked the teenager for a
pistol so that he could "take care of business." Appellant left Cantrell’s house with Walker

around 9:30 p.m. or 10:00 p.m. Appellant did not have a pistol.

Appellant and Walker learned that Ard was working at Texas Cowgirls, agentlemen's
club. After stopping at afew other bars, they went there looking for her. Ard bought each of
them several mixeddrinksandthenacceptedaride home. Ontheway to her home, Ard pointed
out anearby oil rig to Walker because she knew he was aroughneck and was |ooking for ajob.
They pulled onto the boardroad leading to the oil rig; the board road and the land surrounding
it was muddy and wet. Knowing that appellant wanted to talk to Ard about the tattoo gun,
Walker dropped Ard and appellant off while he went to the rig to seeif there were any job

openings.

When Walker returned, he saw appellant running out of some nearby woods or piles of
brush, but he did not see Ard. Appellant ran up to the van and said, “I think | killed Kellie. |
think | killed her.” Walker then saw Ard’s lifeless body lying on the side of the road, face
down in the mud. He thought he could see blood on the board road. Appellant pleaded with
Walker to “take meto Paula, take me to Paula” and told Walker that he hit Ard too hard with
atiretool. Asthey drove away from the scene, appellant threw Ard’s bag of clothing and his
own shirt out the window of the van. Walker dropped appellant off at Cantrell’ s house at

around three or four o’ clock in the morning.

Appellant, who was not wearing a shirt, went inside the house and immediately asked
Cantrell if he could take a shower. He then asked Cantrell to fetch a pair of shorts out of his

truck because he might have to “hit and run,” which Cantrell understood to mean “runfrom the



law.” Appellant told her that he had gotten in a big fight and had done something “very bad,”
but he did not want to be specific. He asked Cantrell to wash his clothes and then he went to

sleep, leaving his muddy shoes and jeans by her bed.

Meanwhile, Walker told afriend, Jacquelyn Russell, what had happened. Russell called
the police and also called Cantrell to warn her about what appellant had done so that Cantrell
could get out of the house. Upon hearing Russell's report, Cantrell “freaked out;” she
immediately gathered her family and exited her house, leaving appellant sleeping in her bed.
Around 7:00 am., Officer E.E. Lewis arrived at Cantrell’s house, and she told him what she
knew. After giving consent to the police to enter her house, Cantrell toldthem that appellant
already had indicated he might have to make a quick escape. The police found appellant’s
muddy shoes and jeans by the bed. They woke him up, arrested him, and took him to jail.
Whilein jail, appellant admitted to Cantrell that he had killed Ard but stated that he did not
know why he did it. He said hejust “lost it.”

Appellant gave a written statement, admitting to most of the events of the evening as
described by the state’ s witnesses at trial. Inthe statement, appellant claimed he hit Ard with
hishand afew times whenthey began arguing about the tattoo gun. According to appellant, Ard
told him that he would never “find hisshit,” and then he "blacked out.” When he awoke, Ard was
onthe ground; hetriedto awaken her but had no success. At trial, appellant told basically the
same story, although he implied that Walker might have killed Ard.

Ard suffered a crushed head, multiple lacerations and contusions, and bruising and
fracturing of the bonesinher head and face. Thelacerationson her body indicated that she had
been struck at least a dozentimeswithablunt object. DNA from the blood on appellant’s cap
matched Ard’s DNA and was recovered from Cantrell’ s house on the morning appellant was

arrested. Thetiretool that had been in the van on the trip to L ouisiana could not be located.
M OTION TO SUPPRESS
Inappellant’ sfirst three points of error, he assertsthe trial court erredinoverruling his
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motionto suppressevidenceheclaimswasillegally obtained. Specifically, appellant contends
(1) there was insufficient probable cause to support his arrest, (2) there were no exigent
circumstances preventing the police from obtaining awarrant, and (3) there were insufficient

attenuating factors to remove the taint of theillegal action.
Standard of Review

When reviewing atrial court’s ruling on a motion to suppress, we afford almost total
deference to the “trial court's determination of the historical facts that the record supports
especially when the trial court's fact findings are based on an evaluation of credibility and
demeanor.” Guzman v. State, 955 S.W.2d 85, 89 (Tex. Crim. App. 1997). When the ruling
is on an application of the law to afact question that does not depend upon an evaluation of
credibility and demeanor, we review the trial court’s decision de novo. See id.
Determinations of probable cause are reviewed de novo. Seeid. a 87 (citing Ornelas v.
United States, 517 U.S. 690 (1996)). Therefore, we review the facts that led the trial court
to conclude there was probabl e cause using an abuse of discretion standard; we review de novo

the application of these facts to the legal tests to determine probable cause.

Warrantless Arrest

In his first and second points of error, appellant claims the trial court erred in
overruling his motion to suppress because there was neither probable cause nor exigent
circumstancesto support his warrantless arrest. The Fourth Amendment of the United States
Constitution and Article I, Section 9 of the Texas Constitution protect an "*individual’s
|egitimate expectationof privacyfrom unreasonablegovernment intrusions.’" Id. at 89 (quoting
Richardson v. State, 865 S.W.2d 944, 948 (Tex. Crim. App. 1993)). Generally, an arrest or
search without avalid warrant is unreasonable. See Franklin v. State, 976 S.W.2d 780, 781
(Tex. App.—Houston [1st Dist.] 1998, pet. ref’d) (citing Wilson v. State, 621 S.W.2d 799,
803-04 (Tex.Crim.App.1981)). Anexceptiontothisruleallowsan officer to arrest asuspect

without awarrant whenthe state shows: (1) the officer had constitutional probable cause, and



(2) the arrest falls within an exception listed in Chapter 14 of the Texas Code of Criminal
Procedure. See McGeev. State, 2000 WL 767751, at *3 (Tex. App.—Houston [14th Dist.]
June 15, 2000, no pet. h.) (citing Stull v. State, 772 S.\W.2d 449, 451 (Tex. Crim. App. 1989)).
Article 14.04 of that statuterequiresthelegal equivalent of constitutional probable cause. See
Amores v. State, 816 S.\W.2d 407, 413 (Tex. Crim. App. 1991). In this case, the police
arrestedappellant without awarrant. Thestate claimsthewarrantlessarrest isjustified because
Officer Lewis had probable cause and there were exigent circumstances, an exception listed

in Chapter 14 of the Texas Code of Criminal Procedure.
Probable Cause

Probabl e cause exists wherethe factsand circumstanceswithinthe officer's knowledge
and of which he has reasonably trustworthy informationaresufficient inthemselvesto warrant
a person of reasonable caution in the belief that a particular person has committed or is
committing anoffense. See Guzman, 955 S.W.2d at 90; Joseph v. State, 3 S.W.3d627,634
(Tex. App.—Houston [14thDist.] 1999, no pet.). The Court of Criminal Appeals has refused
to view information freely givenby citizens who provide their nameswiththe same suspicion
usually reserved for information from anonymous police informants who have an unproven
record of reliability. See West v. State, 720S.W.2d511,513 n.2 (Tex. Crim. App. 1986). For
example,whenaninformant gives her name, it goes alongway towards establishing credibility.
See Janeckav. State, 739 S.W.2d 813, 825 (Tex. Crim. App. 1987). Likewise, when anamed
informant gives his mobile phone number and describes appellant's vehicle, location, and
criminal action, probable causeis established by the officer finding the vehicleinthe location
described. See Floresv. State, 895 S.W.2d 435, 442-43 (Tex. App.—San Antonio 1995, no
pet.). Here, the policereceivedinformationabout the crime from two identified informants,

Cantrell and Russell.

Officer Lewiswent out to meet Cantrell around seveno’ clock inthe morning. Cantrell

identified herself to Officer Lewis, and told him that she had information about the murder.



She described the femal e victim as the friend of afriend and al so described the ocationwhere
the murder had occurred. In addition, Cantrell gave the officer a detailed description of
appellant, telling the of ficer appellant was wearing a pair of muddy blue jeans whenhe arrived
a her house that night. She also relayed appellant's remarks about how he had gotten into a
fight and done "something very bad" but did not want to be specific, and how he told her to get
him a pair of shorts"in case he needed to make a quick escape, agetaway." Cantrell told the
police that appellant was asleep in her home at that moment and that she was scared. Officer
L ewisfound appellant's muddy blue jeans and muddy shoes in Cantrell's home, just as she had
described. Although the police were limited in their ability to evaluate the reliability of the
information Cantrell had received from Jacquelyn Russell, they were able to obtain some of

the same information.

Insum,anamedinformant (Cantrell) describedappellant'slocation, criminal action, and
clothes as well as what the scene of the crime was like. The officer found the clothesin the
condition described and appellant in the location described. These circumstances are
sufficient to warrant a person of reasonable caution to believe that a felony had been

committed. On these facts, we find the officer had probable cause to arrest appellant.
Exigent Circumstances

An officer can arrest a suspect without a warrant whenexigent circumstancesjustify a
warrantlessarrest under Article 14.04, of the Texas Code of Criminal Procedure. SeeFarmah
v. State, 883 S.W.2d 674, 677 (Tex. Crim. App.1994). Article 14.04 hasfour requirements:
“(1) the person who gives the information to the peace officer must be credible; (2) the
offense must be afelony; (3) the offender must be about to escape; and (4) there must be no
timeto procure a warrant.” Crane v. State, 786 S.W.2d 338, 346 (Tex. Crim. App. 1990).
Based on the facts in the record, we find Cantrell was credible. We also find the "felony"

requirement is satisfied because Cantrell told Officer Lewis that appellant had murdered Ard.

In evaluating the third requirement (whether an offender is about to escape), we



consider temporal proximity to the crime, physical proximity to the crime scene, and the
suspect's knowledge of police pursuit, although none of these factors is dispositive. See
Dejarnette v. State, 732 S.W.2d 346, 352 (Tex. Crim. App. 1987). We may also consider
"representations of imminent escape given by acredible person.” Id. at 352-53. Becausethe
police arrested appellant not long after the offense, the circumstanceslinking him to an escape
were temporally proximate to the crime. Additionally, Cantrell had relayed to police
appellant's request that she get him a pair of shorts “incase he neededto make aquick escape,
agetaway.” Although appellant arguesthat such commentswould only indicate aplanto escape
from the individual swithwhom appellant claimedto have been fighting, we find it reasonable
for one hearing these words in the context spoken to conclude that appellant anticipated the

need to make a quick escape from the police.

Finally, in evaluating the warrant requirement of Article 14.04, we note that Cantrell
left her own home in the early morning hours because she was frightened that appellant had
killed someone. Appellant had indicated to Cantrell that he might need to fleein a hurry. It
would not be unreasonable for police to conclude from these circumstances that appellant
might awake to find Cantrell gone, realize he was in danger of being apprehended, and act on
his plan to escape. We find that a reasonable person could conclude that under these

circumstances, there was no time to procure a warrant.

On this record, we find there was sufficient evidence to support a warrantless arrest

under Article 14.04. We overrule appellant's first two points of error.?

DUE DILIGENCE OF GRAND JURY

In his fourth point of error, appellant claims the evidence presented at trial was
insufficient to show the grand jury exercised due diligence in its efforts to identify the

instrument used to cause Ard's death. The indictment alleged in the first two paragraphs that

2 Having concluded that the arrest was legal, we do not reach appellant's third point of error, i.e.,

whether the taint of an illegal arrest was attenuated.



the murder weapon was atiretool andinthe next two paragraphs, that the murder weapon was
an object unknown to the grand jury. “When an indictment alleges that the manner or means
of inflicting the injury is unknown and the evidence at trial does not establish the type of
weapon used, a prima facie showing is made that the weaponwas unknown to the grand jury.”
Hicks v. State, 860 S.\W.2d 419, 424 (Tex. Crim. App. 1993) (citing Matson v. State, 819
S.W.2d839,847 (Tex.Crim. App. 1991)). Whentheevidenceat trial conclusively showswhat
instrument inflicted the injury, the state need only prove that the grand jury exercised due

diligence in attempting to ascertain the weapon used. Seeid.

The evidence at trial wasinconclusive as to the type of weaponthat inflicted Ard's fatal
injuries. Walker testified that appellant told him he used the tire tool from the van. Cantrell
testifiedthat she remembered seeing atire tool inthe vanbefore the murder; she did not know
if appellant had seen it or if he had used it to murder Ard. Additionally, appellant’s statement
indicated that he only hit Ardwith hishands while evidence from the scene suggested that the
murderer used a wooden board to inflict the fatal blows. The medical examiner who testified
at trial did not know what type of weaponinflictedthe injuriesand couldonly state that it was

a blunt object.

In Hicks, the indictment alleged that the weapon used was a hammer and a blunt
instrument of an unknown type. Id. at 425. Whilethe evidenceindicated some of thevictim's
injurieswereconsistent withbeing struck withthe hammer, some of the injuriesindicatedthey
had been inflicted by a heavy block of wood. See id. The pathologist who performed the
autopsy testified that it was not clear from the evidence what weapon was responsible for the
crushing blows that ultimately resultedinthe victim's death. Seeid. TheHickscourt heldthat
in light of the uncertainty of the evidence offered at trial, the state did not have to prove due

diligence. Seeid.

Inanother case, the victim was killed by strangulation, either by the use of hands or by
the use of someunidentifiedobject. SeeBoyd v. State, 811 S.W.2d 105, 123 (Tex. Crim. App.
1991). Themedical testimony at trial could not establish the exact manner and meansby which



the murder occurred. Seeid. Evidenceat trial led to the conclusion that although handswere
the most likely cause of strangulation, other explanations could not be excluded. Seeid. The
appellate court found that the state had met its burden by showing the evidence at trial was
inconclusive. Seeid. Because the evidence in the record nowbefore usisinconclusive asto
the type of weapon used, we find the state was not required to prove the grand jury exercised
due diligence in its efforts to determine the identity of the instrument used to cause Ard's

death.

Moreover, the Court of Criminal Appealshas recently heldthat aslong asthe evidence
is sufficient to support one of the "manner or means of inflicting injury,” the possible failure
of the grand jury to use due diligence is no longer a consideration. See Rosalesv. State, 4
S.W.3d228, 231 (Tex. Crim. App. 1999). The evidence presented at appellant's trial supports
a least one of the "manner or means of inflicting injury.” Additionally, Hicks is no longer
viable in light of Malik v. State, 953 S.\W.2d 234 (Tex. Crim. App. 1997). Seeid. InMalik,
the Court of Criminal Appeals court held that sufficiency of the evidence is measured by a
hypothetically correct jury charge. 953 S.W.2d at 239-40. Therefore, it would not matter if
the grand jury erred by not exercising due diligenceinidentifying the instrument usedto cause

Ard's death and by drafting the actual indictment with this error.

Therefore, we overrule appellant’ s fourth point of error for three separatereasons: (1)
the state did not have to prove the grand jury used due diligence because the evidence is
inconclusive as to the type of weapon used, (2) the evidence is sufficient to support the
“manner or means of inflicting injury,” and (3) a Hicks analysisis no longer required in light

of Malik.

In his fifth point of error, appellant contends the trial court erred in overruling his
requested jury instruction on the use of due diligence by the grand jury. We already have
determinedthat the statewasnot requiredto prove the grand jury exercised due diligenceunder
the facts of this case, but even if it were, appellant could not prevail because he has failed to

make the requisite showing of harm. Appellant must show that some harm occurred from the
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error in the jury charge. See Cathey v. State, 992 S.W.2d 460, 466 (Tex. Crim. App. 1999),
cert.denied, U.S. _, 120 S.Ct. 805, 145 L.Ed.2d 678 (2000) (citing Almanza v. State,
686 S.W.2d 157 (Tex. Crim. App.1984)). Appellant has not identified any harm he actually
suffered as a result of the omission of hisrequested instruction. Points of error not briefed
arewaived. See TEX. R. APP. P. 38.1(h). Accordingly, we overrule appellant’s fifth point of

error.
ELECTION BY THE STATE

In his sixth point of error, appellant claims the trial court erred in (1) overruling his
pretrial motion to force the state to elect a means of charging how appellant committed the
offense and (2) inoverruling hissufficiency objection prior to submission of the charge to the
jury. Asground for these objections, appellant asserted theindictment alleged multiple means

of committing the charged offense.

Beforetrial, the defense urged the trial court to compel the stateto el ect the means of
charging how appellant committed the offense. The trial court refused. "It is proper for an
indictment to allege different ways of committing the offense in the conjunctive and for the
jury to be charged disjunctively.” Vasquez v. State, 665 S.W.2d 484, 486 (Tex. Crim. App.
1984), overruled on other grounds, Gonzales v. State, 723 S\W.2d 746 (Tex. Crim. App.
1987). The state can submit more than one theory of committing a single offense as long as
thereis sufficient evidenceto support each one, eventhough the defendant brings a motionto
forcethe stateto elect. See Franklin v. State, 606 S.W.2d818, 821 (Tex. Crim. App. 1978);
Speer v. State, 890 S.W.2d 87, 93-94 (Tex. App.—Houston [1st Dist.] 1994, pet. ref'd);
Richardsonv. State, 766 S.W.2d538, 541 (Tex. App.—Houston[14th Dist.] 1989, pet.ref'd).
When alleging one offenseoccurringonaparticular day inone of four different ways, the state
isnot requiredto make an el ection of which manner it wantssubmittedto the jury. See Reyna
v. State, 846 S.W.2d 498, 500 (Tex. App.—Corpus Christi 1993, no pet.) (citing Braughton
v. State, 749 S.W.2d 528, 530 (Tex. App.—Corpus Christi 1988, pet. ref'd)).

Appellant contends that Vasquez requiresthe state to el ect whentwo different methods
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of committing the offense are pled if the defendant objects to the jury charge based on
insufficient evidence or brings amotionto force the stateto elect. We do not agree. Vasquez
holds that an appellate court need not consider whether the evidence proves both methods
unless the defendant brings a motion for the state to elect. See Evans v. State, 781 S.W.2d
376, 380 (Tex. App.—Houston [14th Dist.] 1989, pet. ref'd) (citing Vasquez v. State, 665
S.W.2d 484 (Tex. Crim. App.1984), overruled on other grounds, Gonzales v. State, 723
S.W.2d 746 (Tex. Crim. App. 1987); Pinkerton v. State, 660 S.W.2d 58, 62 (Tex. Crim. App.
1983)). Appellant'ssuggestion that the state must el ect one method of charging how appellant
committed the offense if the evidence is sufficient to support both methods merely because
the defendant objects or brings a motion is contrary to case law and the logic supporting it.
The real question is whether there was sufficient evidence to support both methods of
murdering Ard, i.e., striking her with atire tool and striking her with an unknown object. As
previously noted, Walker testified that appellant told him he used the tire tool from the van.
Cantrell testified that she remembered seeing atiretool inthe van before the murder, but that
she did not know if appellant had seen it or used it in the murder. Thetire tool could not be
located after the murder. However, appellant’ s statement indicated that he only hit Ard with
his hands, and evidence from the scene suggested that a wooden board may have been used to
inflict the fatal injuries. The medical examiner was only able to state that the object used to
kill Ard was a blunt object; he could not testify about any of its characteristics. We find the
evidence presented at trial was sufficient to show that either atire tool or an unidentified

object was used to kill Ard. Accordingly, we overrule appellant’ s sixth point of error.
IDENTIFICATION OF M URDER VICTIM

In his seventh and final point of error, appellant claimsthe trial court erred in allowing
the victim’s mother to make an in court identification of her daughter's dead body from a
photograph. He asserts that (1) because the complainant’s identity already had been
established, the identification was not relevant and (2) the prejudicial effect of the evidence
substantially outweighed its probative value.
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We review atrial court’s decision to admit or exclude evidence under an abuse of
discretion standard. See Green v. State, 934 S.\W.2d 92, 101-02 (Tex. Crim. App. 1996)
(citing Montgomery v. State,810S.W.2d372, 379-80 (Tex. Crim. App. 1991) (op. onreh'g)).
Thetrial court abusesitsdiscretionwhenit actsarbitrarily and unreasonably, without reference

to guiding rules or principles of law. See Montgomery 810 S.W. 2d at 380.

First, we address appellant’s contention that the victim's identity already had been
established and so was not relevant. The only other evidence of Ard'sidentity came through
a police officer who had never met Ard and who testified that he "learned” the body of the
victimwas that of Kellie Ardafter assisting a the murder scene. The TexasRulesof Evidence
favor admitting all logically relevant evidence. See Moreno v. State, 1999 WL 974269, a * 4
(Tex. Crim. App. Oct. 27,1999) (citing Montgomery, 810 S.W.2d at 389). Theidentity of the
victim in amurder caseisarelevant issue. See Moralesv. State, 897 S\W.2d424, 427 (Tex.
App.—Corpus Christi 1995, pet. ref'd). Appellant conceded in his brief that the victim’s
mother’ s testimony was relevant; however, appellant did not stipulate to the victim's identity

at trial. We find the mother's testimony was relevant to establish the identity of the victim.

Next, we address appellant's contention that the probative value of this evidence was
substantially outweighed by itsprejudicial effect. A trial court may exclude evidencewhenits
probative valueis“ substantially outweighed by the danger of unfair prejudice,confusionof the
issues, or misleading the jury, or by considerations of undue delay, or needless presentation
of cumulative evidence.” TEX. R. APP. P. 403. In close cases, the trial court should favor
admitting prejudicial evidence. SeeMoreno,1999WL 974269, at * 4. In determining whether
the probative value of testimony is substantially outweighed by the potential for unfair
prejudice, the trial court should consider the following factors: (1) the testimony's inherent
probative value, (2) its potential to impressthe jury in someirrational but indelible way, (3)
the amount of trial time the proponent needs to develop such testimony, and (4) the
proponent’'s needfor the testimony. See Santellanv. State, 939 S.W.2d 155, 169 (Tex. Crim.
App. 1997) (citing Montgomery, 810 S.W.2d a 389-90); Broussard v. State, 999 S.W.2d
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477, 482 (Tex. App.—Houston [14th Dist.] 1999, pet. filed).

Testimony about the victim’sidentity is probative in amurder case, where, as here, the
accused does not stipulate to the victim's identity. The state used very little trial time to
devel opthe testimony of the victim's mother. In eliciting the identification, the state showed
Ard's mother a single autopsy photograph of Ard's dead body. More importantly, the state
needed the testimony of Ard's mother to establishthe identity of the murder victim. The only
other evidence of Ard’s identity was the statement of a police officer who did not know the
victimandonly “learned” of her identity after assisting at the murder scene. Althoughamother
identifying the body of her brutally murdered daughter has the potential to impressthe juryin
someirrational but indelible way, the other factors strongly support afinding that the probative
value of the evidence outweighs any prejudicial effect. Thejury wasaready awarethat Ard was
ayoung woman and coul d deduce that her family memberswould be distressed by her murder.
Inasimilar case, the trial court found the danger of prejudice did not outweigh the probative
value of an autopsy photograph when the defendant refusedto stipulateto the victim's identity
and the autopsy incision was not particularly gruesome. See Damsv. State, 872 S.W.2d 325,

327 (Tex. App.—Beaumont 1994, no pet.).

We find the trial court did not abuse its discretion by allowing the murder victim's
mother to testify as to the victim’sidentity from the autopsy photograph. Furthermore, we
note that even if thetrial court had erred by allowing this evidence, appellant failed to assert
what harm he actually suffered as aresult of the court's ruling. Points of error not briefed are

waived. See TEX. R. APP. P 38.1 (h). We overrule appellant’s seventh point of error.
CONCLUSION

Having found that none of appellant’ s seven points of error have any merit, we affirm

the judgment of the trial court.
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Judgment rendered and Opinion filed August 24, 2000.
Panel consists of Justices Amidei, Anderson and Frost.

Do Not Publish — TEX. R. APP. P. 47.3(b).

15



