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OPINION

Appdlant Robert George Swain gppedls his conviction by ajury for the misdemeanor offense of
operating a sexudly oriented businessinviolationof Section 28-122(a), Houston City Ordinance. Thejury
assessed gppellant punishment of 180 days in jal and a $4,000.00 fine. Appellant brings two points of
error: (1) he was denied effective assstance of counsd at trid; (2) thetrid court failed to obtain subject-
matter jurisdiction by taking judiciad notice of the ordinance under which he was convicted. We affirm.



| neffective Assistance of Counsel

In issue one, gppellant contends histrid counsd (1) failed to properly object to law enforcement
officers hearsay tesimony and testimony regarding extraneous offenses and extrindc actsaleged to have
occurred in or near appellant’ sclub; (2) faled to request alimiting instruction and a beyond a reasonable
doubt indruction regarding the extrindc acts; and (3) “ practicaly conceded guilt” a closng argument by
dating gppellant knew what was going on at the club.

The U.S. Supreme Court established atwo prong test to determine whether counsd is ineffective.
Firgt, gppellant must demondtrate that counsdal’ s performance was deficient and not reasonably effective.
Second, gppellant must demondirate that the deficient performance prejudiced the defense. Strickland
v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Essentidly, appedlant must show (1) that his
counsd’s representation fdl below an objective standard of reasonableness, based on prevailing
professiona norms, and (2) that thereis areasonable probability that, but for his counsd’ s unprofessond
errors, the result of the proceeding would have been different. 1d; Hathornv. State, 848 S.W.2d 101,
118 (Tex. Crim. App. 1992), cert. denied, 113 S.Ct. 3062 (1993).

Judicid scrutiny of counsel’ s performance must be highly deferentid. A court must indulgeastrong
presumption that counsdl’s conduct fals within the wide range of reasonable professiond assistance.
Strickland, 466 U.S. a 689. An ineffectiveness clam cannot be demongtrated by isolating one portion
of counsdl’s representation. McFarland v. State, 845 S.\W.2d 824, 843 (Tex. Crim. App. 1993).
Therefore, in determining whether the Strickland test has been met, counsel’ s performance must be
judged on the totdity of the representation. Strickland, 466 U.S. at 670.

Inany case andlyzing the effective ass stance of counsdl, webeginwiththe presumptionthat counsel
was effective. Jackson v. State, 877 SW.2d 768, 771 (Tex.Crim.App.1994)(en banc). We assume
counsel’ sactions and decisons were reasonably professiona and that they were motivated by sound trid
drategy. 1d. Moreover, it isthe appellant’ sburdento rebut this presumptionvia evidence illugtrating why
trid counsd did what he did. 1d. In Jackson, the court of crimina gppeds refused to hold counsd’s

performance deficient giventhe absence of evidence concerning counsdl’ sreasons for choosing the course



hedid. 1d. a 772. See also Jackson v. State, 973 SW.2d 954, 956-957 (Tex.Crim.App.1998)
(inadequate record on direct apped to evauate that trid counsdl provided ineffective assstance).

Appdlant did not file a motion for a new trid, and therefore falled to develop evidence of trid
counsd’ sdtrategy. See Kemp v. State, 892 SW.2d 112, 115 (Tex.App.—Houston[1st Dist.] 1994, pet.
ref’ d) (generdly, trid court recordisinadequateto properly evauateineffective ass stance of counsd dam;
in order to properly evauate an ineffective assistance claim, a court needs to examine arecord focused
specificaly on the conduct of tria counsel such as a hearing on application for writ of habeas corpus or

moation for new trid).
Here, the record is silent as to the reasons gppellant’ s tria counsdl chose the course he did.

Therecord, however, doesindicatetrial counsd was an experienced lawyer and that based onthe
totaity of his representation, his assistance was effective. He conducted a thorough voir dire, cross-
examined State' s witnesses, made plausible objectionsto their testimony, and put on his own witnesses.
The record aso indicates he made objections to testimony onthe bad's of extraneous offensesand hearsay
but was overruled, making it plausble that his strategy was not to object to matters that would likely be
overruled again and would draw evengresater attentionto the damaging tetimony. Hardinv. State, 951
SW.2d 208, 212 (Tex. App.—Houston [14™ Dist] 1997, no pet.). Much of the aleged hearsay,
extraneous offenses, or extringc acts tesimony gppellant contends trial counsal should have objected to
was within the trid judge's broad discretion to admit as background testimony or for other permissible

PUrpOSES.

Appdlant aso contends that trial counsel’ s statement at closing argument practicaly conceded his
quilt by gaing:

| would not insult you [Sc] intdligence to say Mr. Swain might not have known what was going on
there. But it goesto the observer to say that he was operating it, that he was somebody’ s boss.
Nobody ever said he was somebody’ s boss.

The State had put on strong evidence gppellant did indeed know what was going on at the club buit it ill
bore the burden to prove that appelant was its operator. As such, it could easily be concluded defense



counsdl’ sstrategy wasto launch agambit by being open and honest with the jury about thisin hopesthey
would be disarmed and more likdly to find for his dient on the necessary and more difficult dement of
whether he actudly operated the club.

Thefirgt prong of Strickland hasnot beenmet. Jackson, 973 SW.2d at 957. Dueto the lack
of evidence inthe record concerning trid counsdl’ sreasons for these dleged acts of ineffectiveness weare
unable to conclude that gppellant’ strid counsd’ s performance was deficient. 1d.

Evenif thisrecord rebutted the Strickland presumptionof sound trid strategy, appelant has not
demongtrated thet trid counsel’s performance prejudiced the defense. There was more than sufficient
admissble evidenceto establisheach dement of the crime beyond areasonable doubt. Thus, gppdlant has
not shown a reasonable probability that but for counsel’s dleged unprofessond performance, the result
of the proceeding would have been different. Strickland, 104 S.Ct. at 2064. Therefore, appellant has
not met the second prong of the Strickland test. 1d.

Becauseappd lant produced no evidenceconcerningtrial counsd’ sreasons for choosing the course
hedid, nor did he demonstrate prejudiceto his defense, we overrule appdlant’ s contentionin point of error
onethat histria counsd was ineffective.

Subject Matter Jurisdiction

Appdlant contendsthe tria court did not acquiresubject matter jurisdictionbecausethe Statefailed
to show proof of the ordinance and that the punishment sought is permitted by the ordinance, nor did the
trid court teke judicid notice of it.



None of these acts were required to vest the trid court with subject matter jurisdiction. Rather,
jurisdiction is provided for by statute. Point of error two is overruled. The judgment of the trid court is
affirmed.

IS Don Wittig
Judtice

Judgment rendered and Opinion filed September 30, 1999.
Pand consgs of Jugtices Amide, Edeman and Wittig.
Do Not Publish— TEX. R. APP. P. 47.3(b).



