Affirmed and Majority and Dissenting Opinions filed October 5, 2000.

Fourteenth Court of Appeals

NO. 14-99-00248-CR

ARTHUR LEE SIMPSON, Appdlant
V.

THE STATE OF TEXAS, Appellee

On Appeal from the 253" District Court
Chambers County, Texas
Trial Court Cause No. 10397

MAJORITY OPINION

Arthur Lee Smpson appeds a conviction for possessionwithintent to deliver over 400 grams of
cocaine on the grounds that the tria court erred in denying his motion to suppress because: (1) he was
detai ned without reasonabl e suspiciononce the arresting officer had completed hisinvestigationof the initid
traffic stop; (2) gppellant’s consent to search his vehicle was not fredy and voluntarily given; and (3) the
officer’s search ingde gppdlant’s spare tire in his trunk exceeded the scope of any consent requested by
the officer. We affirm.



Background

While traveing dong Interstate 10 one evening, appdlant was stopped by Texas Highway
patrolmanPablo Chavezbecause the light illuminaing appellant’ srear license plate was burned out. Before
condluding this traffic stop, Chavez asked appe lant if he could search his vehicle, and appellant nodded
hishead afirmatively. Ingde the sparetireinthe trunk of appellant’ scar, Chavez discovered aduct-taped
box containing cocaine. Appelant wasindicted for possession with intent to deliver over 400 grams of
cocaine. Appdlant filed, and thetrid court denied, amoation to suppressthe evidence found in appdlant’s
car. Appelant entered a guilty plea and was sentenced to seventeen years imprisonment.

Standard of Review

In reviewing atria court’ s decisononamotionto suppress, we give dmost total deference to the
trid court’ s determination of historica facts and mixed questions of law and fact whichturnonanevauation
of credibility and demeanor, but we review its application of law, such as on questions of reasonable
sugpicion and probable cause, de novo. See Ornelas v. United States, 517 U.S. 690, 697-99
(1996); Carmouche v. State, 10 S\W.3d 323, 327 (Tex. Crim. App. 2000). Where, as here, atrid
court makes no explicit findings of historica fact, we presume it made findings necessary to support its
ruling as long as those implied finds are supported by the record. See Carmouche, 10 SW.3d at 327-
28.

Existence of Reasonable Suspicion

Appdlant sfirg point of error argues that after Chavez finished invedtigating the burned out license
plate light, detaining gppdlant further wasaviolaion of his Fourth Amendment rights because Chavez had
no reasonable suspicion that gppellant was involved in any crimind activity.

A routine traffic stop is adetentionand thus, must be reasonable under the United States and Texas
Condtitutions. See Davisv. State, 947 S.W.2d 240, 245 (Tex. Crim. App. 1997). To be reasonable,
atraffic sop must be temporary and last no longer thanis necessary to effectuate the purpose of the stop.
See Florida v. Royer, 460 U.S. 491, 500 (1983); Davis, 947 SW.2d at 243, 245. During atraffic
gtop, an officer may demand identification, avdid driver’ slicense, and proof of insurancefrom the driver,

and may aso check for outstanding warrants. See Davis, 947 SW.2d at 245 n.6. However, once the



reasonfor the stop has been satisfied, the stop may not be used as afishing expeditionfor unrelated crimind
activity. See Ohio v. Robinette, 519 U.S. 33, 41 (1996) (Ginsburg, J., concurring); Davis, 947
S.W.2d at 243. Rather, any continued detention must be based on articulable facts which, taken together
with rationa inferences from those facts, would warrant aman of reasonable caution in the belief that a
continued detentionwasjudtified, i .e., that the detainee was or would soon be engaged incrimind activity.
See Davis, 947 SW.2d at 244-45. In other words, once the purpose of the original detention has been
effectuated, any continued detention must be supported by some additional reasonable suspicion, that is,
something out of the ordinary that is occurring and some indicationthat the unusua circumstance isrdated
tocrime. See Davis, 947 SW.2d at 244-45 (holding that after officers determined that driver was not
intoxicated, continued detention of driver and search of his car without his consent wasunreasonablewhere
not supported by reasonable suspicion of other crimind activity).

To establish reasonable sugpicion, an officer mugt be able to articulate Something more than an
inchoate and unparticularized suspicion or hunch. See U.S. v. Sokolow, 490 U.S. 1, 7 (1989).
However, the fact that an officer does not have inmind the reasons that judiify the actiondoes not invaidate
the actionaslong asthe circumstancesjudify it. See Robinette, 519 U.S. at 420-21. The determination
of reasonable suspicionmust be based on commonsense judgments and inferences about humanbehavior.
See lllinoisv. Wardlow, 120 S. Ct. 673, 676 (2000).

In Robinette, the U. S. Supreme Court held that a continued detention and request to search a
detainee's car fallowing a traffic stop was reasonable, where consent was given, even though no
circumstances were noted that would have congtituted reasonable suspicionof any crimind ectivity. See
Robinette, 519 U.S. at 420-21. By contrast, inDavis, the Court of Crimind Apped s found the officers
conduct unreasonable where, after the detainee refused to consent to a search of his car, the officers
nevertheless detained the vehide and thus its occupants who had no other meansto depart. See Davis,
947 SW.2d at 241. Weinterpret Davis and Robinette to mean that an officer may request consent to
search a vehide after atraffic sop but may not detain the occupants or vehicle further if such consent is

refused unless reasonable suspicion of some crimind activity exigs.



Inthis case, both Chavez and gppelant testified at the suppressionhearing, and avideo tape of the
stop was played. According to Chavez' stestimony, which coincided with the eventsreflected in the video,
he pulled appellant over because appellant’ s taillamp was burned out.! Chavez tedtified that as he put the
patrol car in park, aopdlant immediately got out of his car, placed his keys in his pocket, and walked
toward the patrol car. This raised Chavez's suspicions because his experience had been that people
stopped at night are usudly “hesitant” to get out of their cars. He thought this behavior indicated that
gppdlant was trying to hide something. Chavez then asked gppellant for his driver’s license. Appelant
pulled the license out of his pocket, gave it to Chavez and then, without request, dso gave Chavez his
insurance card. Although it isnot dearly visble in the video, Chavez testified that appellant was shaking
and seemed very nervous, even dropping hisinsurance card.

Chavez then radioed in gppellant’s driver’s license number to check for outstanding warrants.
While awaiting the informationon the license check, Chavez questioned gppellant about his trip and where
he was employed. Chavez testified that gppellant’s answers were “blurted” out and appellant seemed
unsurein hisresponses. This further raised Chavez' s suspicions. Chavez then asked gppellant about his
arrest history and appellant responded that he had been arrested oncefor theft. Chavez informed appel lant
that he was waiting for the information on the license check but that if everything came back clear, Chavez
would give gppdlant awritten warning for the defective taillamp. At this point, the counter on the video
tape reflected that gpproximately four minutes had elapsed since appellant had pulled his car over.

Approximatdy eght minutes after the stop began, Chavez received the license check information.
The report indicated that athough appedlant’s license was vaid and he had no outstanding warrants,
agopelant’s crimind record reflected two additional charges, for aggravated battery and aggravated
burglary. Chavez tedtified that this further aroused his suspicion in that gppellant was “not tdlling the truth
for somereason.” Immediately, Chavez exited his patrol car, gpproached gppellant, and asked him if he
had anythingillegdl inhis car suchasweapons, drugs, or contraband. Appellant responded that he did not.
Chavez then asked if gppellant would consent to a search of his car and “everything within the vehicle”

1 Failure to have a taillamp illuminating the rear license plate is a traffic violation. See TEX. TRANS.

CODE ANN. 88 547.004, 547.322(f) (Vernon 1999). Appellant does not dispute that the initid traffic
stop was permissible.



Initidly, appellant beganwaking away from Chavez, taking acouple of steps, but Chavez caled him back
and again asked if gppdlant would consent to a search of his car. Appdlant responded by nodding his
head afirmatively. At thispoint, Chavez had neither written awarning or citation, nor returned gppellant’s
license or insurance card, and the video recorder reflected that gpproximately nine minutes had elgpsed
snce the stop began.

Asnoted above, we interpret Robinette and Davis to dlow Chavez to have asked for consent
to search gppdlant’ s vehicle. However, evenif they do not, we believe Chavez had reasonable suspicion
to do so based ongppdlant’s (1) immediate exit of his car upon being stopped and putting his keysinhis
pocket; (2) abrupt and unsure answers to Chavez’ s questions; (3) nervousness;? and (4) misstatement of
hiscrimind higory. The totdity of these factors, combined with commonsense inferences about human
behavior, suggest that appellant was nervoudy attempting to direct Chavez's attention away from
appdlant’ scar aswdl ashiscrimind higory. This, in turn, supported areasonable suspicionthat appellant
could haveillegd itemsin his car and justified a continued detention.® Because gppdlant’s first point of
error thus fails to establishthat his detentionto request a search of his car violated his Fourth Amendment
rights, it is overruled.

Consent

See Wardlow, 120 S. Ct. at 676 (“[N]ervous evasive, behavior is a pertinent factor in determining
reasonable suspicion”).

3 See generally Powell v. Sate, 5 SW.3d 369, 378-79 (Tex. App.—Texarkana 1999, pet. ref’'d)
(concluding that appellant’s nervousness, conflicting information, prior drug offenses, and lying about
previous arrests were sufficient to warrant further detention and a request for consent to search);
Josey v. State, 981 S.W.2d 831, 837 (Tex. App.—Houston [14" Dist.] 1998, pet. ref’d) (finding that
reasonable suspicion of drug activity was demonstrated by car being parked in the middle of the road
with abag of money on seat); Ortizv. Sate, 930 S.W.2d 849, 856 (Tex. App.—Tyler 1996, no pet.)
(finding that reasonable suspicion was established where driver gave vague answers regarding his
work as a contractor, knew little about the building industry, was unable to name the members of his
crew, could not remember wherehe bought his car, was nervous, did not make eye contact, and took
alot of time to answer each question); Bustamante v. Sate, 917 SW.2d 144, 146 (Tex. App.—Waco
1996, no pet.) (finding that reasonable suspicion existed based on nervousness, conflicting statements,
and out-of-place screw on side panel of vehicle); Foster v. State, 814 S\W.2d 874, 878-79 (Tex.
App.—Beaumont 1991, pet. ref’d) (finding reasonable suspicion based on extreme nervousness,
discrepancy between insurance date and stated date of purchase of the car, no hang-up clothing on
overnight trip, and inconsistent statement of destination).
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Appdlant’ ssecond point of error arguesthat the nod of hishead, in response to Chavez' s request
for consent to search gppellant’ s car, was not aufficent to show that he had fredy and voluntarily consented
to asearch.

Voluntarinessis a question of fact to be determined from al the circumstances. See Robinette,
519 U.S. a 40. In order to bevoluntary, the consent must not be coerced by covert force, implied threet,
or otherwise. See Carmouche, 10 SW.3d at 331. The Texas Condtitution requiresthat the State show
by clear and convincing evidence that the consent wasfredy given. Seeid. Thevoluntarinessof aconsent
to search involves mixed questions of law and fact. See Stephenson v. State, 494 S\W.2d 900, 904
(Tex. Crim. App. 1973). Therefore, we afford dmost total deference to thetria courts determinations
of such questions where they are based on an evduation of credibility and demeanor and are supported
by the record. See Maldonado v. State, 998 SW.2d 239, 247 (Tex. Crim. App. 1999).

In this case, Chavez's tesimony and the video tape clearly indicated that appellant nodded
dfirmatively to Chavez' s request to search the car. During his cross-examination at the suppression
hearing, appd lant testified that when he nods his head up and down it means “yes.” However, he Sated
that when he nodded to Chavez, he was responding to a question previoudy asked by Chavez, as to
whether Chavez could check to see if there was a passenger inthe car. Appellant later stated that he had
nodded afirmatively because hethought he had no choiceinthe matter. After further questioning, gppellant
again stated that his nodding was in response to Chavez' s request to look for a passenger.

In light of the conflicting evidence, we must defer to the trid court’s implied determination that
appdlant’s reason for nodding was to consent to the search rather than because he thought he had no
choice or was responding to a previous question. Accordingly, appellant’'s second point of error is
overruled.

Scope of the Search

Appdlant’sthird point of error assertsthat Chavez' s search of gppellant’ ssparetire exceeded the
scope of the consent expresdy requested by Chavez.  Appellant argues that because Chavez' s second
request for consent referred only to gppellant’s “vehicle’ and did not include the phrase “and everything



init,” as used in his first request, an objectively reasonable person would conclude that the consent
pertained only “to the vehicle itsdlf, and not to anything indde of the vehicle”

The standard for measuring the scope of a suspect’s consent under the Fourth Amendment isthat
of “objective’ reasonableness, i.e., what the typical reasonable person would have understood by the
exchange betweenthe officer and the suspect. See Floridav. Jimeno, 500 U.S. 248, 251 (1991). The
scope of asearchis dso defined by its expressed object, and a suspect is free to delimit the scope of the
search to which he consents. See id. at 251-52.

Unlessan officer’ srequest, or asuspect’ s consent, limitsa searchtoaparticular area of the vehicle,
suchasthe passenger compartment or trunk, we bdieve that arequest for a search “of the car” reasonably
includesdl areas of the vehide and excludesnone. Moreover, dthough Chavez' sinitid request specificdly
included the phrase “everything init” and the second request did not, both requestswere madeinthe same
context and were so closaly connected as to reasonably indicate that the second request was merdy an
abbreviated version of the firgt. In addition, because Chavez had asked appellant whether he had any
wegpons, drugs, or contraband in the vehicle immediately before asking to search the vehicle, the object
of the search would be construed by a reasonable person as encompassing any area of the car in which
suchobjects could be concedled. Therefore, we overrule gppellant’ sthird point of error and, accordingly,
affirm the judgment of the trid court.

15 Richard H. Eddman
Judtice

Judgment rendered and Opinion filed October 5, 2000.
Panel consists of Justices Fowler, Ededman, and Baird.*
Publish— TEX. R. APP. P. 47.3(b).

Former Judge Charles F. Baird sitting by assignment.
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DISSENTING OPINION

In my mind, this case boils down to whether appel lant’ s continued detentionwas reasonabl e after
trooper Chavez learned appellant had amore extensive arrest record than initialy stated.! 1 the continued

detentionwas reasonabl e, the consent to search the venide wasvdid. However, if the continued detention

1 On cross-examination, Chavez testified that after learni ng of the two additional arrests, he exited

his vehicle, placed appellant’s driver’s license and proof of insurance on the hood of the patrol vehicle and
initiated an investigation which was secondary and unrelated to appellant’s license plate light.



was unreasonable, the consent was tainted and the tria court erred in failing to suppress the fruits of that

search. For the following reasons, | believe the detention was unreasonable.

To determine whether aninvestigative detentionis reasonable under the Fourth Amendment adual
inquiryismade: wasthe detention justified at itsinception; and, if so, was the detention reasonably related
in scope to the circumstances that judtified the detention. See Terry v. Ohio, 392 U.S. 1, 19-20, 88

S.Ct. 1868, 1879, 20 L.Ed.2d 889 (1968). In addressing the first prong, the majority states:
[W]e believe Chavez had reasonable suspicion to do so based on appdlant’'s: (1)
immediate exit of his car upon being stopped and putting hiskeys inhis pocket; (2) abrupt
and unsure answers to Chavez' s questions, (3) nervousness; and (4) misstatement of his
crimind higory. The totdity of these factors, combined with commonsense inferences
about human behavior, suggest that appellant was nervoudy attempting to direct Chavez's
attentionaway fromappellant’ scar aswdl ashiscrimind higory. This, inturn, supported

a reasonable suspicion that appellant could have illegd items in his car and judtified a
continued detention.

See supra dip op pg. 6.

As noted by the mgority, on the video tape, Chavez stated if the license check came back clear,
appdlant would be issued awarning ticket and would befreeto leave. See supra dip op. pg. 5.2 When
this statement was made, factors one, two and three had aready occurred: appelant had exited hisvehide
and placed the keys in his pocket; appellant had dready blurted his answers and was unsure in some
responses;® and appellant had aready appeared nervous* Chavez determined these factors were not

2 Additionally, Chavez testified: “I advised [appellant] that | was waiting for the returns on his

driver'slicense and if in fact everything came back clear and having a valid driver’s license that he was going
to receive a written warning for a defective license plate lamp.”

3 Chavez admitted that these questions were not relevant to the traffic offense investigation.

4 As the majority notes, appellant’s nervousness is not obvious from the video. Nevertheless, the

magjority cites Illinois v. Wardlow, US| 120 S.Ct. 673, 676, 145 L.Ed. 570 (2000), for the
proposition that nervousness can be a factor in determining reasonable suspicion. See supra at slip op. pg.
6 n. 2. The Wardlow Court hedd unprovoked flight upon noticing a peace officer could give rise to
reasonable suspicion. In so holding, the Court stated: “Our cases have aso recognized that nervous, evasive

(continued...)



ufficdent to establishreasonable suspicionto detain gppellant beyond the traffic investigation because they
had been considered by Chavez when he announced that a warning ticket would be issued and the
detention would end if the dispatcher did not give Chavez an additiond reason to hold appellant. See
supradipop pg. 5. Therefore, the determinative factor for the continued detentionwas Chavez learning
of gppdlant’s arrests for aggravated battery and aggravated burglary.®

For the continued detention to have been reasonable, these arrests must have provided a man of
reasonable cautionwithan articulable reasonto beieve gppedlant was or soonwould beengagedincrimind
activity. See Davisv. State, 947 S.W.2d 240, 244-45 (Tex. Crim. App. 1997). An articulable reason
is required because a detention based upon nothing morethan an inchoate and unparticularized suspicion
or good faithhunchis unreasonable under the Fourth Amendment. See Terry, 392 U.S. at 27, 88 S.Ct.
at 1883, Davis 947 SW.2d at 243 nn. 3 and 4. However, when Chavez was asked why he chose to
continue the detention, he was not able to articulate any reason. On direct examination, Chavez smply
stated learning of the undisclosed arrests * brought my awareness up alittle bit that he's not telling the truth
for somereason.” Thisisthe closest Chavez came to stating areasonfor the continued detention. Clearly,
this explanationdoes not provide an articulable reasonto believe appelant was or soonwould be engaged
in cimind activity, and the “for some reason” portion of the testimony is nothing more than an
unparticularized suspicion.

On cross-examination, Chavez was asked why he made inquiry into gppellant’s crimind history:

4 (...continued)
behavior is a pertinent factor in determining reasonable suspicion.” From the use of the phrase “a pertinent
factor” the Court treats both nervousness and evasive behavior as a sngle factor in determining reasonable
suspicion. And this court has recognized that “nervousness is not a reasonable grounds for suspicion” See
Munera v. Sate, 965 SW.2d 523, 531 (Tex. App.-- Houston [14th Dist.] 1997, pet. ref’d), and cases cited
therein. Indeed, even Chavez testified that it was common for a motorist to act nervous after being stopped
by a peace officer.

5 On cross-examination, the following exchange occurred:
Q. The fact of the matter is, you believe that if somebody has a crimina history that you need to investigate
further on that reason alone; isn’t that correct?
A. Yes, sir.
Q. So, to you is that a sufficient basis to initiate an additional investigation other than just a traffic violation?
A. Yes, gir.



Q. And you want to know whether or not there' s any warrants?

A. Or crimind higory, yes, Sr.

Q. Right. Well, why crimind history?

A. To seeif this gentleman has been involved in any sort of crimind activity before.

Q. And what you found out was -- is that at least he had no crimind history related to
drugs, did he?

A. But he had acrimind higory.

Q. Wél, howwould acrimind history give you some reason to believe that there may be
contraband in avehicle?

A. Not necessarily contraband, but something that he's hiding.

Q. Thefact of the matter is, you believe that if somebody has a crimind history that you
need to investigate further on that reason adone; isn't that correct?

A. Yes, gr.

Q. So, toyou isthat asufficient bassto initistean additiona investigation other than just

atraffic violation?
A. Yes, gr.

Again, Chavez was unable to articulate any reason to believe gppellant was or soonwould be engaged in
cimind activity.

Thefact that an individua has a prior arrest or arrests does not automatically provide reasonable
suspicion for detention. Otherwise, every person previoudy arrested would be subject to detention at the
whimof a peace officer. Moreover, our law providesthat thefact that someone has been arrested, without
more, does not give rise to any suspicion whatsoever. Even those who have been arrested and later

formdly charged with acrimind offense are presumed innocent. See TEX. CODE CRIM. PROC. ANN.



art. 38.03; In re Winship, 397 U.S. 358, 363, 90 S.Ct. 1068, 1076-77, 25 L.Ed.2d 368 (1970).°
Furthermore, the record does not reveal when appellant was arrested for these dleged offenses, if hewas
subsequently charged or ever tried for these dleged offenses. For al Chavezknew, the arrests occurred
many years ago and gppellant smply forgot about them, the charges might have beendismissed fallowing
the arrests, or gppellant might have been acquitted. However, Chavez did know there were no warrants
for appdlant’s arrest for any offense at the time of this continued detention. Because there was no
aticulable reason to bdieve gppdlant was or soon would be engaged in crimind activity the continued
detention was unreasonable and, thus, violative of the Fourth Amendment.

Thisleads meto the second prong of Terry; the scope of the detentionmust be limited otherwise
it becomes a"fishing expeditionfor unrelated crimind activity.” See Ohio v. Robinette, 519 U.S. 33, 41,
117 S.Ct. 417, 422 136 L .Ed.2d 347 (1996) (Gingberg, J., concurring). A detention that isnot reasonably
related in scopeto the circumstances thet judtified the detention is unreasonable and, thus, violative of the
Fourth Amendment. See Davis, 947 SW.2d at 243. |If the undisclosed arrests were the basis of the
continued detention, as Chavez tegtified, then the scope of the continued detention was limited to an
investigation of those arrests and nothing more unless and until something fruitful came from that
invedigation. However, Chavez never investigated the arrests or thereason for their omissionin gppellant’s
account of hisarrest higtory. Instead, upon learning of the additiond arrests, Chavez immediatdy began
aninvestigationof the contents of gppellant’ svehicle. Thisbegan with questioning gppellant about whether
he had anything illegd in the vehide. Because the continued detention was not limited in its scope to
gppellant’ s undisclosed arrests, it was unreasonable and, thus, violative of the Fourth Amendment.

On afind point, | disagree withthe mgority’ sinterpretation of Robinette for two reasons. See
supra dip op. pg. 4. Firs, Robinette merdy stands for the narrow proposition that the Fourth
Amendment does not require a peace officer to natify a driver that he is free to leave before seeking

® In Davis abackground check revealed appellant’s passenger had an arrest and conviction for a

drug offense. However, that played no part in the court’s determination of whether there was reasonable
suspicion for the continued detention or the automobile in which the passenger was traveling. See, 947
S.W.2d at 241.



consent to search avehicle. However, the Robinette Court noted that knowledge of the right to refuse
the consent was a factor to be congidered in determining the voluntariness of the consent. See al so,
Carmouche v. State, 10 SW.3d 323, 332-33 (Tex. Crim. App. 2000) (Citing Schneckloth v.
Bustamonte, 412 U.S. 218, 248-49, 93 S.Ct. 2041, 2059, 36 L.Ed.2d 854 (1973)). Intheingtant case,
Chavez s failure to inform gppellant of the right to refuse the search militates againg a finding that the
consent was voluntary. Second, in Robi nette, the peace officer issued averbal warning and returned the
defendant’ sdriver’ slicense before seeking consent to searchthe vehicle. Simply stated, the defendant was
free to leave when the consent was requested. However, a much different scenario is presented in the
ingtant case. Here Chavez did not issue a warning ticket as promised and Chavez refused to relinquish
control over gppellant’ sdriver’ slicense and insurance papers before seeking appellant’ sconsent. Fndly,
gopdlant walked away when Chavez requested consent to search the vehicle, but Chavez ordered
aopdlant to return. See supra dipop. pg. 5. For these reasons, | do not bdieve Robi nette canberead
to hold gppellant voluntarily consented to the search of hisvehicle.

The continued detention of gppdlant was unreasonable and, thus, viddive of the Fourth
Amendment. And because the detentionwasillegd, appellant’ s subsequent consent to search his vehicle
was tainted. Consequently, thetria court erred indenying appellant’ smotion to suppress the fruits of that
search. Accordingly, | would sustain the first and second points of error. Because the mgority doesnot,
| respectfully dissent.

15 CharlesF. Baird
Judtice



Judgment rendered and Opinion filed October 5, 2000.
Panedl consists of Justices Fowler, Edelman and Baird.’
Publish— TEX. R. APP. P. 47.3(b).

" Former Justice Charles F. Baird sitting by assignment.
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