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MAJORITY OPINION
Alfred Edward Johnson appeal s two convictionsfor crimina nonsupport of histwo
children* on the grounds that: (1) the evidence isinsufficient to support his conviction; (2)
he received ineffective assistance of counsel; (3) the prosecutor engaged in improper

argument; and (4) double jeopardy bars this prosecution. We affirm.

! Appellant was convicted in asingle jury trial of both offenses, sentenced by thetrial court to two
years confinement for each offense, and placed on community supervision.



Sufficiency of the Evidence

The first three of appellant’s six points of error argue that the evidence was:. (1)
legally and factually insufficient to prove that appellant intentionally and knowingly failed
to support hischildren; and (2) factually insufficient to support thejury’ sfailureto find that
he was unable to pay.

Sandard of Review

In conducting alegal sufficiency review of evidenceto provean offense, we consider
the evidence in the light most favorable to the jury’s verdict and determine whether any
rational jury could have found the essential elements of the offense beyond a reasonable
doubt. Jacksonv. Virginia, 443 U.S. 307, 319 (1979); Cardenasv. Sate, 30 S.W.2d 384,
389 (Tex. Crim. App. 2000). In conducting a factual sufficiency review of evidence to
prove an offense, we determine whether a neutral review of all the evidence, both for and
against the finding, demonstrates that the proof of guilt is so obviously weak as to
undermine confidence in the jury's determination, or the proof of guilt, although adequate
if taken alone, is greatly outweighed by contrary proof. Johnsonv. Sate, 23 SW.3d 1, 11
(Tex. Crim. App. 2000). A factual sufficiency review of evidence supporting afailure to
find an affirmative defense similarly considers all of the evidence and determines whether
the judgment is so against the great weight and preponderance of the evidence as to be
manifestly unjust. Clewisv. Sate, 922 SW.2d 126, 132 (Tex. Crim. App. 1996).

A person commitstheoffenseof criminal nonsupport if heintentionally or knowingly
failsto provide support for his child who is either younger than eighteen years of age or the
subject of a court order requiring the actor to support the child. Tex. PEN. CODE ANN. §
25.05(a) (Vernon 1994). A person acts knowingly with respect to the nature of his conduct
or to circumstances surrounding his conduct when he is aware of the nature of his conduct
or that the circumstancesexist. 1d. 86.03(a). It isan affirmative defenseto prosecution for

criminal nonsupport that the actor could not provide support for his child. 1d. 8§ 25.05(d).



Review of the Evidence

In this case, appellant was ordered in 1989 to pay $800 per month for the support of
his two children pursuant to adivorce. He paid child support until 1993 but not thereafter.
Viewing thisevidencein thelight most favorableto theverdict, arational trier of fact could
have found appellant knowingly failed to provide support to his children. Accordingly,
appellant’ sfirst point of error is overruled.

With regard to appellant’ s second and third points of error, in 1993, appellant was
found in criminal contempt of court for failure to pay child support and served 180 daysin
jail. Appellant testified that he was unable to pay child support because his real estate
businessfailed in 1992 and 1993 and because of injuries he sustained from being beaten by
fellow inmateswhilein jail. Appellant also testified that he could no longer sell weapons
for aliving because his business partner had sold hisweapons. Following hisrelease from
jail, appellant attempted unsuccessfully to have his child support payments reduced.

Although appellant testified that he owns several corporations, most of which have
no value, other evidence showed that two corporations he owned, Al Johnson I nternational
Corp. (“AJdlI”) and Condor Texas, Ltd., could be worth as much as ten million and fifty
million dollars, respectively, depending on the outcome of two lawsuits. AJl has fifty-six
million dollarsin securitiesin the Army Bank of Guatemala. Appellant claimsthat he has
no access to those funds because they belong to investorsin two banks appellant intended
to form. The funds were frozen when appellant was indicted for writing a bad check for
fifty thousand dollars. Asaresult of the check writing charge, appellant was ordered to pay
$15,000in legal fees. Appellant testified that that payment caused himto fall behind in his
child support payments. However, appellant paid the legal feesin 1997, four years after he
had stopped paying child support. Appellant also testified that B. F. Fleming Investments
was a corporation which controlled trust fundsfor the benefit of hischildren. Thetrustsare
funded with the proceeds of books appellant has written under the pseudonym, “B. F.

Fleming.”



With regard to appellant’ s ability to work, the State produced medical records dated
March 30, 1998, in which aphysician wrote, “Physical exam showed awell-devel oped and
well-nourished man in no apparent distress.” In light of the foregoing evidence, the proof
of guiltisneither so obviously weak asto undermine confidencein thejury'sdetermination,
nor greatly outweighed by contrary proof; and the judgment is not so against the great
weight and preponderance of the evidence as to be manifestly unjust. Accordingly,
appellant’ s second and third points of error are overruled.

Jury Argument

Appellant’ sfifth point of error? claimsthat the prosecutor committed “ fundamental”
error by expressing hispersonal opinion during closing argument, despite appellant’ sfailure
to object. However, there is no longer fundamental error for jury argument where a
defendant fails to object. Valencia v. State, 946 SW.2d 73, 82 (Tex. Crim. App. 1997).
Accordingly, appellant’ s fifth point of error isoverruled.

Double Jeopardy

Appellant’s sixth point of error contends that this prosecution was barred by the
Double Jeopardy Clause of the United States Constitution® because he was previously held
in contempt and confined in the Harris County jail for failure to pay child support.
However, this contention is invalid because appellant’ s contempt finding pertained to his
failure to pay support during a different period (1993 and 1994) than this case (1995 to
1998). See State v. Johnson, 948 S.W.2d 39, 40 (Tex. App.—Houston [14™ Dist.] 1997, no
pet.). Accordingly, appellant’s sixth point of error isoverruled.

| neffective Assistance of Counsel
Appellant’ sfourth point of error contends that he received ineffective assistance of

counsel because histrial counsel failed to pursue his protection under the doubl e jeopardy

2 We address the fifth and sixth points of error before the fourth to facilitate an orderly presentation
of the issues.
3 See U. S. CONST. amend. V.



clause,* failed to devel op defense evidence, admitted appellant’ s guilt, and failed to object
to impermissible hearsay and improper argument.

To prevail on aclaim of ineffective assistance of counsel, an appellant must show,
first, that counsel's performance was deficient, i.e., it fell below an objective standard of
reasonableness, and, second, that the appellant was prejudiced in that there is areasonable
probability that but for counsel's errors, the result of the proceeding would have been
different. Sricklandv. Washington, 466 U.S. 668, 687 (1984); Ex parteVarelas, 45 S.W.3d
627, 629 (Tex. Crim. App. 2001). To be sustained, an allegation of ineffective assistance
of counsel must be firmly founded in, and affirmatively demonstrated by, the record. Id.

Moreover, in reviewing ineffectiveness claims, scrutiny of counsel's performance
must be highly deferential. Strickland, 466 U.S. at 689; Tong, 25 SW.3d at 712. A court
must indulge, and a defendant must overcome, a strong presumption that the challenged
action might be considered sound trial strategy under the circumstances. Strickland, 466
U.S. at 689. A fair assessment of attorney performance requires that every effort be made
to eliminate the distorting effects of hindsight and to evaluate the conduct from counsel’s
perspectiveat thetime. Id. Thus, the presumption that an attorney’ sactionswere sound trial
strategy ordinarily cannot be overcome absent evidence in the record of the attorney’s
reasons for his conduct. Busby v. Sate, 990 SW.2d 263, 268-69 (Tex. Crim. App. 1999),
cert. denied, 120 S.Ct. 803 (2000).

In this case, therecord is silent asto why appellant’ strial counsel did or failed to do
the things of which appellant complains. Therefore, appellant has failed to rebut the
presumption that trial counsel’s actions and omissions resulted from sound trial strategy.
In addition, because appellant has made no record of the defense evidence he claims his
counsel failed to adduce, we have no basisto concludethat any such evidence existed or was
of such anature as to produce areasonable probability of adifferent result at trial. Lastly,

asto appellant’ s complaint that his counsel admitted in closing argument that appellant had

4 Because appellant’s double jeopardy contention is without merit, as described in the preceding
section, we need not address his ineffectiveness claim regarding the failure to assert it.

5



failed to pay support, there is nothing in the record to suggest that the jury could have
reached any different conclusion based on the evidence presented, and thus that the
admission could have been prejudicial to appellant. Accordingly, appellant’ s fourth point

of error is overruled, and the judgment of thetrial court is affirmed.

/9 Richard H. Edelman
Justice

Judgment rendered and Opinion filed October 11, 2001.
Panel consists of Justices Anderson, Edelman, and Baird.> (Baird, J. dissenting).
Do Not Publish — TeX. R. ApPP. P. 47.3(b).

Former Judge Charles F. Baird sitting by assignment.
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DISSENTING OPINION
Believingtheevidenceisfactually insufficient to rebut appellant’ saffirmative defense
of inability to pay child support, | would sustain the third point of error. Because the

majority does not, | dissent.



|. Standard of Appellate Review

Section 25.05 of the Texas Penal Code does not have as an element the ability to
provide child support. Instead, inability to provide support is an affirmative defense. See
TEX. PEN. CODE ANN. § 25.05(d).°

The Court of Criminal Appealsin Johnson v. State, 23 SW.3d 1 (Tex. Crim. App.
2000), reaffirmed its holding in Clewisv. Sate, 922 SW.2d 126, 129-30 (Tex. Crim. App.
1996), that the courts of appeals are constitutionally empowered to review the judgment of
the trial court to determine the factual sufficiency of the evidence used to establish the
elementsof an offense. The Johnson Court recognized that determining thelegal and factual
sufficiency of evidence requires the implementation of separate and distinct standards of
appellate review. See Johnson, 23 SW.3d at 7.

The primary differenceis how the appellate court views the evidence. Under alegal
sufficiency review the appel late court viewstherelevant evidencein thelight most favorable
to the verdict and determineswhether any rational trier of fact could havefound the essential
elements of the crime beyond areasonable doubt. Jackson v. Virginia, 443 U.S. 307, 319,
99 S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979). In contrast, a factual sufficiency review

dictates that the evidence be viewed in a neutral light, favoring neither party. Clewis, 922

6 Specifically, TEX. PEN. CODEANN. § 25.05 (d) provides: “It isan affirmative defense to prosecution
under this section that the actor could not provide support for his child.”

The jury charge incorporated this affirmative defense as follows:

It isan affirmative defense to prosecution for criminal nonsupport that the defendant could
not provide support for his child.

The burden of proof ison the defendant to prove an affirmative defense by a preponderance
of the evidence. The term “preponderance of the evidence” means the greater weight of
credible evidence.

Now, therefore, if you find and believe from the evidence beyond a reasonabl e doubt that
the defendant did commit the offense of criminal nonsupport as alleged in the indictment,
but you further find by apreponderance of the evidencethat the defendant could not provide
support for hischild, [], you will acquit the defendant and say by your verdict “not guilty.”



SW.2d at 134. In conducting afactua sufficiency analysis, the reviewing court "does not
indulge inferences or confine its view to evidence favoring one side of the case. Rather it
looksat all the evidence on both sidesand then makesapredominantly intuitivejudgment...."
Johnson 23 SW.3d at 7, (quoting William Powers and Jack Ratliff, Another Look at “No
Evidence" and "Insufficient Evidence," 69 Tex. L. Rev. 515, 519 (1991)).

In this neutral light, “the appellate court reviews the fact finder's weighing of the
evidence and is authorized to disagree with the fact finder's determination.” Clewis, 922
SW.2d at 133. The Johnson Court cautioned, however, that this review must employ
appropriate deferenceto prevent an appellate court from substituting itsjudgment for that of
the fact finder. Johnson, 23 SW.3d at 7. The degree of deference a reviewing court
provides must be proportionate with the facts it can accurately glean from the trial record.
Id., at 8. A factual sufficiency analysis can consider only those few matters bearing on
credibility that can be fully determined from a cold appellate record. Such an approach
occasionally permitssome credibility assessment, but usually requiresdeferencetothejury’s
conclusion based on matters beyond the scope of the appellate court's legitimate concern.
Ibid, (citing GeorgeE. Dix & Robert O. Dawson, 42 TEXASPRACTICE--CRIMINAL PRACTICE
AND PROCEDURE 88 36.69 (Supp.1999)).

The Johnson Court adopted the entire civil factual sufficiency standard. Johnson, 23
SW.3d at 11. In civil matters, the courts of appeals are empowered to consider and weigh
all the evidence in the case and set aside the verdict and remand the cause for anew trial if
it concludes that (1) the evidence isinsufficient or if (2) the verdict is so against the great
weight and preponderance of the evidence asto be manifestly unjust, regardless of whether
the record contains some evidence of probative force in support of the verdict. Pool v. Ford
Motor Co., 715 SW.2d 629, 635 (Tex.1986). In the civil context, these are known as
“insufficient evidence” points or “great weight and preponderance of evidence’ points
depending on whether the complaining party had the burden of proof. Johnson, 23 SW.3d
at 9-10 (quoting W. Wendell Hall, Revisiting Standards of Review in Civil Appeals, 24 St.
Mary'sL. J. 1045, 1137 (1993)). Under this standard, if the complaining party is attacking



the factual sufficiency of an adverse finding on anissue to which he did not have the burden
of proof, he must demonstrate that there is insufficient evidence to support the adverse
finding. Inreviewing an insufficiency of the evidence challenge, the court of appeals must
first consider, weigh, and examineall of the evidencethat supportsand that is contrary to the
jury's determination. Having done so, the court should set aside the verdict only if the
evidence standing aloneis*soweak” asto be clearly wrong and manifestly unjust. Johnson,
23 SW.3d at 10. However, if the complaining party is attacking the fact finder’ s adverse
determination on an issue upon which he had the burden of proof, he must demonstrate that
the adverse finding is actually against, i.e., outweighed by, the great weight and
preponderance of the available evidence. Ibid. The Johnson Court noted the | atter standard
isproperly utilized when the defendant bore the burden of proving an affirmative defense by
apreponderance of the evidence, and on appeal he hopesto demonstrate that the state of the
evidence preponderates greatly against thejury'sfinding. Seee.qg., Ex Parte Schuessler, 846
S.W.2d 850 (Tex. Crim. App.1993) (insanity defense); Merazv. Sate, 785 S.W.2d 146, 155
(Tex. Crim. App. 1990) (competency to stand tria).

In adopting these standardsfor criminal factual sufficiency review, the Johnson Court
stated:

Because the State always carries the burden of proof to establish the elements
of a criminal offense at trial, an appellant's points of error challenging the
sufficiency of the evidence used to establish the elements of the charged
offense could claim that the evidence used to establish the adversefinding was
so weak asto be factually insufficient. Thisis the most equitable approach,
especially given the fact criminal defendants are not under any obligation to
present evidence on their behalf and usually rely, instead, on forcing the State
to prove its case beyond a reasonable doubt. Alternatively, in the event a
defendant does muster contrary evidence, this standard of review alows him,
If he so chooses, to present the argument on appeal that his evidence greatly
outweighed the State'sevidenceto theextent that thecontrary findingisclearly
wrong and manifestly unjust.

Id. at 11 (footnote omitted). Seealso Matav. State, 939 SW.2d 719, 728 (Tex. App.—Waco
1997, no pet.) (Vance, J., concurring).
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Therefore, we should review thispoint of error and determinewhether appellant, who
had the burden of proving by a preponderance of evidencetheinability to pay child support,
can demonstrate that the available evidence outweighs the jury’ s adverse determination of
that issue. Johnson, 23 S.\W.3d at 10.

[l. TheFacts

The following is a detailed account of the evidence devel oped through each witness
asthey appeared in the trial court.

A. The State's Case-in-Chief

Kathy Johnson (hereafter referred to as Kathy) testified that she and appellant were
high school sweetheartswho marriedin 1983 in Arizona. Thisunion produced two children,
Alfred and Candace, the named complainants. 1n 1988, the family movedto Texas. In May
of 1989, Kathy instituted divorce proceedings, which resulted in a decree of divorce being
entered in December of 1989. Whilein Texas, appellant held aClasslI1 firearmslicenseand
sold weapons; he also worked as a mortgage broker.

Pursuant to the decree, Kathy was awarded custody of the children and appellant was
ordered to pay child support in the amount of $400.00 on the first and fifteenth day of each
month. Appellant appeal ed the judgment of thetrial court and did not pay support during the
pendency of the appeal. However, upon affirmance of the trial court’s judgment, Johnson
v. Johnson, 804 S.W.2d 296 (Tex. App.—Houston [ 1% Dist.] 1991, nowrit), appellant paid the
arrearage and paid child support until 1993. When the payments stopped, Kathy instituted
contempt proceedings. Thetria court ordered appellant to pay the child support arrearage.
Appellant did not comply with that order, was held in contempt, and confined in the Harris
County Jail. Following hisreleasefrom confinement, appellant never resumed child support
payments.

Tamara Oliver, custodian of child support records for the Harris County Clerk’s
Office, was responsible for overseeing the receipt and disbursement of child support
payments. Through Oliver, the State introduced appellant’ s child support payment records,
which showed his last payment was on February 18, 1993. Both Oliver and Kathy testified

11



appellant had made no payments from June 1, 1995 until April 15, 1998, the period of time
aleged in the indictment.

Janet Whitfield, an officer with the Texas Attorney Genera’s Child Support
Enforcement Division, was assigned the task of obtaining back child support from appellant.
Whitfield testified that under Texaslaw twenty-five percent of aperson’ snet pay isthe most
anindividual could be ordered to pay in child support for two children. Under thisformula,
a child support obligation of $800.00 per month would require a monthly net income of
$3,200.00. Whitfield made no independent determination of appellant’s income; in fact,
appellant’ sincome was not an issue as she was ssimply seeking compliance with the court-
ordered child support. However, her records indicated that in 1993 appellant was self-
employed as a mortgage broker and in that capacity he drew $1,000.00 per month. This
information was furnished by Shelby Ranly. Additionally, Whitfield stated that depending
upon the financia circumstances of the person ordered to pay child support, the amount of
may be modified.” Appellant applied for achild support modification in January of 1999 but
because of the backlog of such requests Whitfield had not acted on appellant’ s application
by thetime of trial. At the conclusion of Whitfield’ s testimony, the State rested its case-in-
chief.

B. Appédlant’s Case-in-Chief

Appellant began the presentation of his case by offering his medical records, which
were admitted without objection. Appellant then testified at length. From 1974 until 1988,
appellant was employed with the Phoenix, Arizona Police Department. In 1978, appellant
became licensed to sell firearms. In the late 1980s, appellant was licensed as a mortgage
broker, publicinvestigator, real estate sal esperson and contractor. 1n 1988, appellant and his
family moved from Phoenix to the greater Houston area. However, only thefirearmslicense
transferred from Arizona to Texas. Shortly after the move, Kathy instituted divorce

proceedings and the parties separated.

7

Whitfield testified $155.00 was typically assigned to those working for a small hourly wage.
However, if the person was unemployed there would be nothing to modify.
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At thetimethedivorce wasgranted, appellant wasworking asamortgage broker with
Shelby Ranly and Associates and receiving a draw of $1,000.00 per month. This was
appellant’s sole source of income. Appellant was not able to sell firearms because his
inventory had been awarded to Kathy inthe divorce. Thedivorce decree, which wasentered
into evidence, ordered that the firearms be sold on consignment by afirearms dealer and the
proceeds given to Kathy. Appellant later borrowed money to acquire additional weapons.
However, they were seized by the Harris County District Attorney’s office. This seizure
destroyed appellant’ s firearm sales business.®

Initially, appellant did well financially as amortgage broker and was current with his
child support obligation. However, in December of 1992 heterminated hisrelationship with
Ranly. Eventually, appellant ceased making his child support payments and was confined
in the Harris County jail from late 1993 until mid-August of 1994. While in confinement,
appellant was assaulted by aninmate who had |earned of appellant’ sprior serviceasapolice
officer. That assault injured appellant’ s spine and he began treatment while in confinement.
The spinal injury caused migraine headaches, vision loss and numbness to the arms and
hands. Appellant testified that these symptoms had not subsided since the date of theinjury
and were still present at the time of histestimony. Shortly after hisrelease, appellant moved
to Dallasfor one year where he was under constant medical careto correct hisspinal injury.
Despite this treatment, appellant had trouble walking and the migraine headaches were
affecting hisvision. According to appellant it was painful to move, even with medication.
Appellant did not work whilein Dallas; he lived there rent free in the home of a cousin.

Whilein Dallas, appellant was arrested in the instant cases and returned to Houston.
Appellant was confined for thirty days until hisrelease on a pretrial servicesbond. Upon
hisrelease, appellant described himself as “totally destitute” and medically unable to work.
Appellant applied for social security disability benefits and began receiving food stamps.
During thistime, appellant lived with friends where he slept on acouch and did not pay rent.

8 Appellant likened the ability to sell firearms without samples to a car dealership without cars.
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At the time of trial, appellant was living with another friend, Ann Oaks, and was “vastly
behind” in the rent amount of $100.00 per month.® Appellant testified that he did not own
a home; that he had not owned a car since he went to jail in 1993, and that the bus was his
means of transportation; that he did not have any personal bank accounts, any saving or any
assets to liquidate to pay the back child support. Appellant testified that he had filed for
bankruptcy. ™

Appellant stated hismedical treatment was secured through aletter of guaranteefrom
an attorney, Betty Homminga, who was handling several litigation matters for appellant on
acontingency fee basis. Appellant testified he twice attempted to have the amount of child
support modified by the domestic court judge. When those attempts proved unsuccessful,
appellant sought modification through Whitfield at the attorney general’ s office. Appellant
testified that he was being represented by court-appointed counsel in the instant case.™

Ann Oakstestified that appellant lived in her home for one and one-half years. That
appellant was suppose to pay $100.00 per month in rent, which he was frequently unable to
pay. Inlieu of therent, appellant helped with Oaks' children and washed the dishes. Oaks
testified that appellant did not own acar, had few clothes, and rode the bus as his means of
transportation. Oaks testified that she had never seen appellant with money.

[11. Analysis

The Johnson Court specifically cited Meraz, 785 SW.2d 146, for guidance in
resolving caseswherethefact finder rejected an affirmative defense and the defendant argues
on appeal that the evidence preponderates greatly against the jury'sfinding. See Johnson,
23 SW.3d at 10. The Meraz Court noted that “[a]t the foundation of every affirmative

defense is the practical, if not technical, necessity of the defendant acknowledging he

o Appellant received two $100.00 checks from afriend in Mexico City and gave these funds to Oaks
for rent.
10 Appellant testified to having established several business entities over the years but these entities

had “zero” value.

1 The clerk’s record contains orders appointing both trial and appellate counsel due to appellant’s

indigency.
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committed the otherwise illegal conduct. . . . In every instance it is inevitable that the
defendant would haveto at least by implication concede the commission of the act in order
to avail himself of the affirmative defense. ... [a] review of the facts relative to proof of
an affirmative defense does not inexorably lead to areview of facts relative to proof of the
elementsof the offense.” Meraz, 785 S.W.2d at 153."? Consistent with this precedent, | will
concentrate on the evidence of whether appellant could not provide support for hischildren.
See TEX. PEN. CODE ANN. 8 25.05 (d). To ensure that this proper standard of review has
been followed and that the role of the jury is not usurped, | will detall all the evidence
relevant to the issue. See Johnson, 23 SW.3d at 9 (citing Maritime Overseas Corp. v. Ellis,
971 SW.2d 402, 407 (1998), cert. denied, 525 U.S. 1017, 119 S.Ct. 541, 142 L.Ed.2d 450
(1998); Ellis County State Bank v. Keever, 888 S.W.2d 790, 794 (Tex.1994)); Clewis, 922
SW.2d at 135.

Initially, it must be noted that the only evidence of appellant’ sincome was $1,000.00
per month in draw at his employment with Shelby Ranly and Associates. Thisamount was
testified to by appellant and substantiated by Whitfield. However, appellant’ s employment
with Ranly ceased before the dates alleged in the indictment. Significantly, the cessation of
this employment coincides with when appellant stopped making his court-ordered child
support payments, the timing of which was confirmed by Kathy, Whitfield and Oliver.

Kathy further corroborated appellant’ s testimony that he was confined in the Harris
County jail for a period of approximately nine months as aresult of hisfallureto pay child
support. The evidence further established through appellant and his medical records that
appellant suffered a spinal injury while in confinement. Those medical records document
appellant’s testimony that he continually sought, and was advised to continue seeking,
medical treatment asaresult of hisinjury. Themedical recordsfurther confirm that appellant

was prescribed medication for migraine headaches.

12 Inexplicably, the mgjority does not even cite Meraz, much less apply it to the instant case. The
majority, therefore, has used an incorrect legal analysis in resolving the third point of error.
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My careful review of therecord reveal s no evidence that appellant wasever gainfully
employed after leaving Ranly’ semployment in 1992. Indeed, the evidenceistothe contrary.
The medical records confirm appellant sought social security benefits. Those records also
establish that appellant was qualified to receive food stamps and that appellant was
physically disabled, which precluded him from gainful employment. All of the record
evidence is that appellant received no income during the period of time alleged in the
indictment.

Also the evidence establishes through the testimony of appellant and corroborated by
Oaks that appellant lived as a tenant with Oaks and was behind on his rent, that he had no
money, no means of transportation and few clothes. This is consistent with appellant’s
testimony that he had stayed with others rent-free; the bus was his means of transportation;
that he did not have any personal bank accounts, any savings, or any assetsto liquidateto pay
the back child support. Thetestimony of appellant, thistime corroborated by Whitfield, also
establishes that appellant sought to have his child support modified. Finally, the record
conclusively establishesthat appellant wastoo poor to retain counsel intheinstant case. The
State offered no evidenceto rebut this affirmative defense.”® SeeMerazv. Sate, 785 S.W.2d
146, 150 (Tex. Crim. App. 1990) (“It is particularly important to note that the State offered

3 On direct examination, the State asked Kathy why she contacted the Family Criminal Law Division
of the Harris County District Attorney’ s Office. Shereplied: “It was my contention that [appellant]
had the wherewithal to pay and was refusing to pay to provide for his children.” However, Kathy
did not state the basis for her belief, the State did not make further inquiry into this area, and no
evidence was offered that appellant had the wherewithal to provide support. On cross-examination,
Kathy admitted she had no personal knowledge of appellant’ s living situation or lifestyle.

Asnoted in footnote 5, supra, on cross-examination the State sought to establish that appellant had
resources available to provide child support. However, appellant replied that those entities had
“zero” value. The prosecutor’s assertions to the contrary are not evidence unless, of course, the
witness confirms those assertions. See Hoffpauir v. Sate, 596 SW.2d 139, 142 n. 2 (Tex. Crim.
App. 1980). Moreover, evenif thejury choseto disbelieveappellant, such disbelief doesnot provide
substantive proof. See Johnson v. Sate, 673 S.W.2d 190, 196 (Tex. Crim. App. 1984), and cases
cited therein; Reinav. Sate, 940 SW.2d 770, 774 (Tex. App.—Austin 1997, pet. ref'd); Miranda v.
Sate, 813 SW.2d 724, 735 (Tex. App.—San Antonio 1991, pet. ref'd). Nor may ajury resort to
speculationto reach averdict. See Reesev. State, 653 S.W.2d 550, 553 (Tex. App.—Beaumont 1983,
no pet).
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no evidenceto rebut thedefendant'saffirmativedefense.”); Jacksonv. State, 941 S\W.2d 351
(Tex. App.—Corpus Christi 1997, no pet.) (same). Because there was no “contradictory”
evidence for which the jury was required to make a credibility determination, the above
stated facts relevant to the affirmative defense can be accurately gleaned from the tria
record. Therefore, the degree of deference we must provide the jury on itsrejection of this
affirmative defenseis dlight. Consequently, when thisevidenceisviewed in aneutral light
we are authorized to disagree with the jury's determination that appellant could provide
support for his children. Clewis, 922 SW.2d at 133. Based upon the evidence set forth
above, which established appel lant was not gainfully employed from December of 1992 until
the time of trial and that he had no assets to liquidate to provide support for his children, |
would hold the jury’s rejection of appellant’s affirmative defense that he was not able to
provide support for his children from June 1, 1995 through April 15, 1998 is so against the
great weight and preponderance of the available evidence as to be manifestly unjust. See
Johnson, 23 SW.3d at 10; Pool v. Ford Motor Co., 715 SW.2d at 635.

The magjority states that appellant “could be” worth millions “depending on the
outcome of two lawsuits.” Slip op. pg. 3. But the very fact that the lawsuits were pending
defeats any argument that appellant had the present ability to pay child support. Further, the
fact that appellant may have paid legal feesinthe past isof “actually outweighed by the great
weight and preponderance of the available evidence,” namely ajudicia determination that
appellant was indigent and too poor to hire counsel in theinstant case. Johnson, 23 SW.3d
at 10. Onthissameline, it must be noted there is no evidence that appellant was authorized
to use trust funds, if any, to escape his personal child support obligation. Finally, the
majority relies on one page of appellant’s medical records to state that appellant was well-
developed, well nourished and in no apparent distress on March 30, 1998. Slip op. pg. 4.
But to rely on that page, the magjority must ignore countless others that regularly and
consistently describe appellant as a man who was unable to work, had applied for social

security disability benefits and was qualified to receive food stamps.
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The majority hasfollowed the same path as appellant’ sex wife, Kathy, and surmised
that appellant “had the wherewithal to pay and was refusing to pay to provide for his
children.” Seen. 8, supra. But jurists should not react as laymen. We must look to the
record evidence in resolving the issues before us. Thereis simply no evidence whatsoever
in this record to show that appellant ever possessed the ability to pay child support for the
dates aleged in these indictments. Indeed, all of the evidence is to the contrary and that
evidenceis corroborated by witnesses, medical records, and judicial order. Whileweareall
sympathetic to a mother who isforced to provide the sole financial support for her children,
we should not let that sympathy cloud our judicial review of therecord evidencein thiscase,
which preponderates in favor of appellant’s affirmative defense and outweighs the jury’s
adverse determination of that issue. Johnson, 23 SW.3d at 10. We should sustain the third
point of error and reverse the judgment of the trial court. Because the majority does not, |

dissent.*

/9 CharlesF. Baird
Justice

Judgment rendered and Opinion filed October 11, 2001.
Panel consists of Justices Anderson, Edelman, and Baird.™®
Do Not Publish — TeX. R. ApPp. P. 47.3(b).

14 | agree the instant prosecution was not jeopardy barred and that the evidence was legally sufficient

to support the jury’ s verdict.

15 Former Judge Charles F. Baird sitting by assignment.
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