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OPINION

Appdlant, George O'Brien, was charged by indictment with the felony offense of aggravated
robbery. Theindictment contained an enhancement paragraph for the felony offense of unauthorized use
of amotor vehicle. Appellant entered aplea of not guilty, but after consdering the evidence, ajury found
him guilty of aggravated robbery as charged in the indictment. The tria court subsequently found the
enhancement paragraph to be true and assessed appellant’ s punishment at confinement for forty-five (45)
years in the Inditutiond Divison of the Texas Department of Crimind Justice. In three points of error,
gopdlant dams. (1) the evidence was sufficient to support gppellant’ s affirmative defense of duress; (2)
thetriad court abused its discretion in proceeding with a portion of the punishment phase of the trid when



the appdlant was not present; and (3) the trid court erred in admitting evidence of extraneous offenses
notwithstanding the stat€ s failure to provide proper notice of intent to use under TEX. R. EVID. 404(b).
We afirm.

Factual Background

During the course of one month, appellant robbed severa convenience stores. While responding
to adigpatch of the find robbery, a police officer observed gppelant run aredlight. A high-speed chase
ensued, in which gppelant hit another car and spun off the highway into a grassy area.  Appdllant then
unsuccesstully attempted to fleethe scene onfoot. Appelant was charged inthis case with one aggravated

robbery.

Duress

In hisfirg point of error, Appdlant contends the jury’s verdict was againg the great weight and
preponderance of the evidence in that it rgected his affirmative defense of duress. In other words,
gopellant seeks afactud review rdevant to his affirmative defense; not asufficiency review asto whether
therewas sufficient evidenceto warrant aconviction. See Olivier v. State, 850 SW.2d 742, 744 (Tex.
App.—Houston [14™ Dist.] 1993, pet. ref'd). “The two reviews are mutually exclusve” Meraz v.
State, 785 SW.2d 146, 153 (Tex. Crim. App. 1990). Becausethe Court of Appedsis conditutiondly
vested withthe authority to determine whether ajury findingis againg the great weight and preponderance
of the evidence, we are not obliged to accept the jury’ simplicit finding that gppellant failed to prove his
affirmative defense by a preponderance of the evidence if such afinding isirrationd. See TEX. CONST.
art.V, 8 6; Olivier, 850 SW.2d at 744. When determining whether gppellant has proved hisaffirmetive
defense by a preponderance of the evidence, the correct standard of review is whether after considering
dl the evidencerdevant to the issue at hand, the judgment is so againgt the great weight and preponderance
of the evidence s0 asto be manifestly unjust. See Meraz, 785 S.\W.2d at 155.

Appdlant presented evidencethat onMay 1, 1999, he met anindividua named “ Eddie.” Because
Eddi€ s car needed repairs, Eddie and his wife, accompanied by gppellant and his common law wife, sat
out for an auto parts store. While en route, they stopped at a convenience store. Eddie went insde the
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store to purchase cigarettes, leaving his three companionsin the car. Shortly after entering, Eddie came
running out of the store ydling for hiswife, who wasinthe driver’ sseat, to “ hurry up, get moving.” Startled
by theincident, gppellant asked Eddie to explain what had happened. Eddiethen pointed agun at appellant
and told him to “shut up.”

Eddi€'s wife dlegedly drove to another convenience store where Eddie pointed his gun at
gopelant’ s wife and threatened to kill her if gppdlant did not rob the store clerk. Fearing for himslf, his
wife, and his unborn child, appellant committed the robbery. Later that day, Eddie robbed severa more
stores, forcing appellant to participate.

Appdlant and his wife were then taken to an apartment where they were kept in a back room
againg their will for severa weeks. Later, they were transferred to amote room. While gppdlant’ swife
remained a hostage at the motel, appellant helped Eddie rob severa additiona convenience stores.

OnMay 31st, the day of gppdlant’ sarrest, appellant and Eddie committed severa robberies. At
the concluson of thefind robbery, appdlant testified that Eddie left hm behind. Fearing for his wife's
safety, appdlant began looking for the motel where his wife was being held. Appdlant then became
involved in a high speed chase, which resulted in his arrest.

Duressisan afirmetive defenseto prosecution. See TEX. PENAL CODEANN. 88.05(a) (Vernon
1994). The defenseis based on compulsion by threat and focuses on the conduct of the person making
thethreats. See Maestas v. State, 963 SW.2d 151, 157 (Tex. App.—Corpus Christi 1998), aff’ d,
987 S.W.2d 59 (Tex. Crim. App. 1999). Compulson exigs only if the force or threet of force would
render a person of reasonable firmnessincapable of ressting the pressure. See TEX. PENAL CODE ANN.
§8.05(c) (Vernon 1994).

The respongibility of proving an affirmative defenseis uponthe defendant, and the burden of proof
isby apreponderance of the evidence. See TEX. PENAL CODE ANN. § 2.04(d) (Vernon1994). Tobe
successful, a defendant’ s duress defense must have an objective, reasonable basis. See Maestas, 963
SW.2d a 156. Here, appdlant attempted to prove the defense of duressthrough his own testimony and
the testimony of hiswife. However, there were numerous conflicts between the testimony of appellant and
hiswife. Appdlant, for example, testified they were kept captiveinthemote for threeto four weeks, while
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his wife said they were hdd for only one or two weeks. Appdlant testified that hiswifewasin the car
during one of his robberies, but gppellant’s wife said she remained in the motel room during al of the

robberies.

In evauating the evidence, we recognize the jury wasfreeto examine the withesses demeanor in
the courtroom. See Cainv. State, 958 S.W.2d 404, 408-409 (Tex. Crim. App. 1997). Moreover, the
jury was authorized to eva uate gppdlant’ s afirmative defense againgt his actions as depicted invideotapes
from severa of the stores that were hijacked. Findly, the jury heard testimony thet a the time he was
arrested, appellant was alone; he attempted to evade capture; heled police on ahigh speed chase; and
he attempted to flee on foot with money taken in the robbery.

After reviewing dl of the evidence, we find the jury’s verdict is not so againg the overwheming
weight of the evidence as to beirrationd or manifestly unjust. Appdlant’ sfirst point of error isoverruled.

Punishment Phase

In his second point of error, appelant contends the court abused itsdiscretionin proceeding with
aportionof the punishment phase of the trid while he was absent fromthe courtroom. Therecord reflects
that when the jury’s verdict was announced in the courtroom, appellant was not present. Appdlant’s
counsel made the following objection:

| would like the record to reflect that Mr. O’ Brien has been injured. He
has been taken to Ben Taub Hospitd. Thejury hasindicated two buzzes
that they have a verdict and | am at this time objecting to the the [Sic]
verdict of thejury in Mr. O’ Brien’s absence.

It iswell-settled that the defendant must be present when the verdict isrendered inafelony case.
See Wyatt v. State, 94 SW. 219 (Tex. Crim. App. 1906); TEX. CODE CRIM. PROC. ANN. art. 33.03
(Vernon 1989) (“In dl prosecutions for felonies, the defendant must be persondly present at the trid....”).
However, reversa under Artide 33.03 requires an actua showing of injury or a showing of facts from
which injury can beinferred. See Valadez v. State, 979 SW.2d 18, 20 (Tex. App.—Houston [14th
Dist.] 1998, pet. ref'd.). Appdlant has failed to show how his absence at during the reading of the

punishment verdict harmed his defense. Appellant’s second point of error is overruled.



Extraneous Offenses

Inhisfind point of error, gppellant contendsthe tria court erredinadmittingevidenceof extraneous
offenses after the State had failed to provide him proper notice of itsintent to offer evidence of extraneous
offenses as required by TEX. R. EVID. 404(b).

Under certain circumstances, evidence of other crimes, wrongs, or acts are admissible “provided
that upontimdy request by the accused in acrimina case, reasonable notice is given in advance of tria of
intent to introduce....” TEX. R. EVID. 404(b). Here, the record shows that on July 22, 1999, appellant
filed arequest for reasonable notice of the State’ sintent to introduce evidence of extraneous offenses. The
State responded to appellant’s request by mailing written notice of its intent to introduce evidence of
extraneous offenses on August 13, 1999, ten days prior to thetrid. Defense counsel did not receive the
noticeuntil August 16, 1999. Appellant contendsthe State’' sresponse cannot be consideredr easonabl e
notice in advance of trid.

I ndeterminingwhether the notice provided wasr easonabl e withinthe meaning of TEX. R. EVID.
404(b), we consider the noticethat isto be expected or required under the particular circumstances of the
case. See Webb v. State, No. 14-98-00407-CR, 2000 WL 64018, at *6 (Tex. App.—Houston [14
th Didt.] Jan. 27, 2000, no pet.). Here, appellant received the State's notice one week before tridl.
Appdlant hadfive businessdays to investigate witnesses and to prepare for their cross-examinationat trid.
Moreover, theonly extraneous offenseintroduced by the State during its case-in-chief was the find robbery
which was associated with his high speed flight and arrest.  The remaining extraneous offenses were
admitted and introduced by appellant as part of his affirmative defense of duress. Congdering what might
be reasonably expected under the particular circumstances of this case, we find the Stat€' s notice, given

five busness days prior to trid, was not unreasonable. Appellant’sthird point of error is overruled.

Finding no reversible error, we affirm the judgment of the court below.

IS J. Harvey Hudson



Judtice

Judgment rendered and Opinion filed October 19, 2000.
Panel consgts of Chief Justice Murphy and Justices Hudson and Wittig.
Do Not Publish— TEX. R. APP. P. 47.3(b).



