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OPINION

Appdlant, James Michael Buie, pled guilty without the benefit of a plea bargain to the offense of
sexud assault. Thetria court accepted his pleaand postponed sentencing to allow for the preparation of
a pre-sentence report.  Several months later, the trid court sentenced appelant to confinement in the
Inditutiona Divison of the Texas Department of Crimina Justice for eleven years. Appellant raises two
points of error: (1) the trid court erred in denying appellant’s motion for new triad dleging ineffective
assistance of counsd; and (2) thetrid court committed reversible error by failing to consder the full range

of punishment. We affirm.

In hisfirgt point of error, gppelant contends his pleawas involuntary due to ineffective assstance
of counsd; thus, thetrid court erred in denying hismotion for new tria. Appellant assertshistria counsd



improperly rejected a plea offer of five years deferred adjudication and nine months confinement in an
acohoal treatment facility without first consulting him.  Appelant dso cdams his plea was motivated by
ggnificant misnformation information conveyed by histrid counsd. Appellant’s sole evidentiary support
for hisfirst point of error is an afidavit he filed in support of his motion for new trid.*

At a hearing on amotion for new trid, the tria judge is the trier of fact and the court’s findings
should not be disturbed absent a showing the court abused its discretion. See Lewis v. State, 911
SW.2d 1, 7 (Tex. Crim. App. 1995); Reissig v. State, 929 S.W.2d 109, 113 (Tex. App.—Houston
[14™ Dist.] 1996, pet. ref’d). Moreover, the trid court is not required to accept the testimony of any
witness smply because it is uncontradicted. See Reissig, 929 SW.2d at 113. The record evinces that
the tria court expresdy reected gppellant’ s assertion that histrid counsel wasineffective. Appellant falls
to show this regjectionlay outside the zone of reasonable disagreement and condtituted an abuse of the trid

court’ s discretion.

Furthermore, the record demondtrates that gppellant was fully admonished on the issue of
punishment. Because these admonishments provide prima facie proof that appellant’s plea was both
knowing and voluntary, the burden shifts to gppellant to establishhe did not understand the consequences
of hisplea. See Kirk v. State, 949 SW.2d 769, 771 (Tex. App.—Dallas 1997, pet ref’d). Inthe
afidavit attached to appellant’s motion for new tria, appellant claims he did not understand that
incarceration was a possbility until the evening before he was sentenced. Thisstatement directly conflicts
with the trid court’ s admonishment concerning the range of possible punishment:

THE COURT: Has anybody promised you anything, that you
would receive some specific punishment?
THE DEFENDANT: No, ma am.

THE COURT: You understand thet the range is anything from
deferred adjudication or dso sraight probation al the way up to twenty
yearsin prison?

THE DEFENDANT: Yes ma am.

THE COURT: Y ou understand that anywhere within the range of
punishment is available to the Court for sentencing?

1 In determining a motion for new trial, the “court may receive evidence by affidavit or otherwise.”
TEX.R APP. P. 21.7.



THE DEFENDANT: Yes, ma am.
Thus, the record supportsthe State’ s assertion that gppellant was fully apprized of the range of potentia
punishment prior to entering his plea.of guilty. Appelant’s argument that his pleawas based on sgnificant
misinformation by the court or one of its officers necessarily fails because gppdlant cannot establish that

he did not understand the consequences of his plea.

Moreover, appdlant’s contention that his counsdl was ineffective fals to meet the test for
ineffectiveness defined in Strickland v. Washington. 466 U.S. 668 (1984). In order to establish a
damforineffective ass stance of counsdl, gppellant must prove that: (1) counsdl’ srepresentation fell below
anobjective standard of reasonableness; and (2) counsal’ s deficient performance resulted in prgjudice to
hisdefense. See Lemke v. State, 13 SW.3d 791, 796 (Tex. Crim. App. 2000). Here it isundear
whether gppd lant is contending his counsel was ineffective because: (1) hefailed to properly communicate
the State's offer of five years deferred and nine months confinement in a treatment facility; or (2) he
erroneoudy predicted the court would impose alesser punishment thanthe one being offered by the State.

In either case, the record does not support appellant’ s contention.

Fallure of defense counsdl to inform a crimind defendant of the apleaoffer made by the State is
anomissonthat fdls bel ow an objective standard of professiona reasonableness. See Lemke, 13S.W.3d
a 795. Here, however, gppdlant’s own affidavit establishes that trial counssl communicated the State's
offer to gppdlant immediately after rgecting it. Thereisnothing inthe record to suggest the offer was not
dill avalable to the gppdlant at the time it was communicated to him. Further, appellate counsd admitted
in ord argument that appellant was not enticed by the State’ s offer because he feared the lengthy a cohol

treatment program would cause him to lose his job.

We a sofind appellant’ scounsel was not ineffective for erroneoudy predicting that gppellant would
get alighter punishment if he pled guilty to the court without a recommendation. The error hereisSmply
one of professond judgment. A pleais not rendered involuntary smply because the sentence exceeds
what is expected, evenif the expectation was raised by the defendant’ s attorney. See Reissigv. State,
929 S.W.2d 109, 112 (Tex. App.—Houston[14" Digt.] 1996, pet. ref’ d); Enard v. State, 764 SW.2d
574, 575 (Tex.App.—Houston [14™ Dist.] 1989, no pet.).



In his second point of error, gppellant contends he was denied due process because the trid court
did not congder thefull range of punishment when assessing his punishment. Appdlant fails to cite any
portion of the record to support his contention. Appellant’s assertion is based on nothing more than that
the court assessed his punishment at elevenyears in the penitentiary. The record shows. (1) the sentence
assessed by the court was within the Statutory range of punishment; (2) appellant made no objectionto the
sentence when it was imposed; and (3) he made no complaint regarding the punishment in his motion for
new trid. A defendant waives any due process complaint when he does not object to the error during the
punishment proceedings or raise such an error in amotionfor new trid. See Colev. State, 931 S.wW.2d
578, 580-81 (Tex. App.—Dallas 1993, no pet.). Thus, the dleged error has not been preserved for

review.

Accordingly, the judgment of the trid court is affirmed.

IS J. Harvey Hudson
Judtice
Judgment rendered and Opinion filed October 26, 2000.
Pand congsts of Chief Justice Murphy and Justices Amidel and Hudson.
Do Not Publish— TEX. R. APP. P. 47.3(b).



