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OPINION

Appdlant was charged by indictment with the felony offense of possession of less than one gram
of cocaine, enhanced withthree prior felony convictions. After the State abandoned the first enhancement
paragraph, gppdlant entered a guilty plea pursuant to a plea bargain agreement. The court followed the
agreement and assessed punishment at confinement for four yearsin the Inditutiona Divisonof the Texas
Department of Crimind Judtice.

Appdlant's appointed counsd filed a motion to withdraw from representation of gppellant along
with a supporting brief in which he concludes that the appedl is whally frivolous and without merit. The



brief meetsthe requirementsof Andersv. California, 386 U.S. 738, 87 S.Ct. 1396, 18 L.Ed.2d 493
(1967), by presenting a professiona evauation of the record demongrating why there are no arguable
grounds to be advanced. See High v. State, 573 SW.2d 807 (Tex. Crim. App. 1978).

A copy of counsel'sbriefwas ddivered to gppel lant. Appelant was advised of theright to examine
the appellaterecord and tofilea pro se response. Appellant hasfiled apro se response to the Anders
brief complaining that his pleawas involuntary because he did not understand the range of punishment. In
support of his argument, appelant notes that the written admonishment paragraph regarding range of
punishment does not contain his initids, therefore, he daims his plea could not have been knowing and
voluntary. We agree with gppellate counse that the apped is frivolous and find no arguable grounds of

error are presented for review.

Article 26.13(a)(1) of the Texas Code of Crimind Procedure requires atrid court to admonish a
defendant about the punishment range attached to an offense before accepting a plea of guilty or nolo
contendere. See TEX. CODECRIM.PROC. ANN. art. 26.13(a)(1) (Vernon1989); Hughesv. State,
833S.W.2d 137, 139 (Tex. Crim. App. 1992). An admonishment may be givenoraly or inwriting. See
TEX. CODE CRIM. PROC. ANN. art. 26.13(d) (Vernon 1989). An admonishment that substantialy
complies with article 26.13(8)(1) is sufficient. See TEX. CODE CRIM. PROC. ANN. art. 26.13(c)
(Vernon 1989). Whentherecord reflectsatria court admonished a defendant under article 26.13(a)(1)
and assessed punishment within the actual and stated range for the offense, substantid compliance will be
deemed to have occurred, and thereisaprima faci e showing that the defendant's pleawas knowing and
voluntary. See Hughes, 833 SW.2d at 140; Robinson v. State, 739 SW.2d 795, 801 ( Tex. Crim.
App. 1987). Onceit is shown atriad court substantialy complied with article 26.13(a)(1) and that a
defendant's plea was prima facie knowing and voluntary, the burden shifts to the defendant to show
affirmativey both that he was unaware of the consequences of his plea and that he was mided or harmed
by the trid court's admonishment. See TEX. CODE CRIM. PROC. ANN. art. 26.13(c) (Vernon1989);
Robinson, 739 SW.2d at 801.

In this case, appelant waived the right to have a court reporter record his plea. Appellant sgned



adocument entitled “ Admonishments’ and acknowledged each article 26.13 admonishment by placing his
initids in the space provided on the pre-printed form. The admonishment paragraph regarding the
appropriate range of punishment has been circled; however, the space provided for appdlant’sinitidsis
blank. The document issigned by appe lant, hisattorney, the prosecutor and thetrid judge. Thejudgment
recites that appellant waived hisright of tria by jury, pleaded guilty, and "the Defendant was admonished
by the Court as required by law.”

Because the record reflects the tria court admonished appdlant under article 26.13(a)(1) and
assessed punishment within the range of punishment for the offense charged, the tria court’ s admonishment
is deemed to have subgtantialy complied with article 26.13, and appellant’ sguilty pleawas prima facie
knowing and voluntary. See Grays v. State, 888 S.\W.2d 876, 878 (Tex. App.—Dallas 1994, no pet.).
The burden shifted to appellant to show otherwise.

The issue becomes, therefore, whether gppelant has shown afirmaivey that, despite the trial
court's substantial compliance with article 26.13(a)(1), he was not aware of the consegquence of his plea
as it related to the correct range of punishment for his offense and was mided or harmed by the court's
admonishment. See TEX. CODECRIM.PROC. ANN. art. 26.13(c) (Vernon1989). Beforewedecide
whether appelant has met the requirements of article 26.13(c), we firs must determine what his burden
isunder this satute. An "affirmative’ showing requires more than a defendant's unsupported, subjective
assertionthat he did not know the punishment range for his offense, that he would not have entered the plea
in question had he been correctly admonished, or that he was mided or harmed by the trial court's
admonishment. See Ex parte Gibauitch, 688 S.W.2d 868, 872 (Tex. Crim. App. 1985); Grays, 888
S.W.2d at 878-879. To conditute an afirmaive showing under article 26.13(c), a defendant must show
by evidence grounded in ajudicial record subject to review bothhislack of knowledge or understanding
about the punishment range for his offenseand, objectivdy, the manner inwhichhe was mided or harmed.
See Grays, 888 SW.2d at 878-879. Depending on the particular case, the record of the plea hearing
itsdf may provide sufficient evidence to show affirmatively these circumstances. See id. Of course, the
posture of a case may be such that this burden cannot be met absent an evidentiary record developed
independent of the pleahearing. See id. at 879.



In congdering the voluntariness of a guilty plea, the court should examine the record asawhole.
See Martinez v. State, 981 SW.2d 195, 197 (Tex. Crim. App. 1998). Appelant has not brought
before this court acomplete record of the pertinent hearings. It isquite possiblethat thetrid judge properly
admonished gppelant during the plea proceeding and that gppdlant indicated his understanding of the
appropriate range of punishment. However, because we have no record before us reflecting what
trangpired at that hearing, we cannot determine whether appellant was aufficiently admonished and whether
hispleawasinvoluntary. See Andersonv. State, 930 S.W.2d 179, 182 (Tex. App.—Fort Worth 1996,
pet. ref’ d); Wright v. State, 855 S.\W.2d 169, 170 (Tex. App.—Corpus Chrigti 1993, no pet.). Theonly
supportinthe record for appellant’ s contentionthat his pleawas involuntary is the uninitialed admonishment
form. Thereisnothinginthe record to indicatethat gppdlant was actudly harmed or mided in making his
determination to enter aguilty plea.

When, asin the indant case, the defendant waivesa court reporter at the plea hearing, the burden
is nonethel ess on the defendant to see that asufficient record is presented on appeal to show error. See
Lopez v. State, 25 SW.3d 926, 928-929 (Tex. App.—Houston [1st Dist.] 2000, no pet.). Both the
"Waiver of Condtitutiona Rights, Agreement to Stipulate, and Judicid Confession™ and the judgment recite
that the judge admonished gppellant of the consequences of hisplea. There is a presumption of regularity
of the judgment and the proceedings, and gppdlant has not met his burden of overcoming the presumption.
Seeid. at 929; Dusenberry v. State, 915 SW.2d 947, 949 (Tex. App.—Houston [1st Dist.] 1996,
pet ref’d). Thereis no requirement in aticle 26.13 that the defendant initid each written admonishment
paragraph. (Vernon 1989 and Supp. 2000); Lopez, 25 SW.3d a 929. Appellant has not shown that
his falure to initid the range of punishment admonishment paragraph means that he was not fully
admonished asrequired by law. See Lopez, 25 SW.3d a 929. Nor has he shown by evidence in the
record that his plea was unknowing or involuntary. Thus, gppellant’s pro se response presents no

arguable ground for review.

Accordingly, the motion to withdraw is granted and the judgment of the trid court is affirmed.



PER CURIAM

Judgment rendered and Opinion filed November 9, 2000.
Pand congsts of Chief Justice Murphy and Justices Amidel and Hudson.
Do Not Publish— TEX. R. APP. P. 47.3(b).



