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OPINION

The City of Houston (City) appedls the denid of a motion for summary judgment based on

soveragnimmunity derived fromthe officid immunity of the police officers involved ina high-speed chase.

Thetrid court denied this motion.

On appedl, the City contends the trid court abused its discretion by: 1) denying its motion for

summary judgment; 2) alowing as proof the affidavit of the gppellees expert; and 3) refusing to grant the

City derivetive immunity based on the offica immunity of the police officers. We affirm the judgment of

thetrid court.



OnNovember 25, 1994, the Friday after Thanksgiving, Officer Odon Belmarez was onpatrol in
amarked Houston Police Department (HPD) vehicle close to downtown Houston. Around 4:00 PM, he
observed ablack pickup truck driven by Arturo Medinarun astop sign at the intersection of Gulf Creek
and Office City Drive. Officer Belmarez followed this truck onto the feeder of Interstate 45 North, put on
his overhead lights, and sounded his emergency horninanattempt to stop the vehicle. Thevehicleignored
these sgnds and entered the freeway. Officer Belmarez radioed a dispatcher to notify him that the vehicle
was refusing to stop, turned on his siren, and began to pursue the vehicle. The dispatcher notified Officer
Bdmarez that the truck was stolen and requested a police helicopter, which began to head toward the
fleang vehicle. The chase continued at faster than freeway speeds until M edina exited the freeway across
agrassy median driving back to the feeder. Officer Belmarezfollowed and wasjoined by aMetro police

officer, Craig Lee.

Onthefeeder, Medinaranthrough ared light at Wayside and another HPD officer, Officer Mares,
joined the chase. Medinaturned the truck north on Telephone Road, a which point the officers entered
into an unfamiliar police didrict. Thisareaislargely commercid, but Telephone Road passes through a
resdential area containing a school zone. Officer Lem, who was familiar with the roads in this digtrict,
joined the chase and took over radio contact. At some point close to downtown, Telephone Road

becomes Ledand Street.

Y et another HPD officer, Officer Flores, joined inthe procession, pullinginfront of Officer Mares
and causng him to fal back out of fear for his sefety.

At theintersectionof Ledland and Cullen Streets, Medina ran through another light that wasturning
red. Officer Belmarez and the others dowed, dlowing Medinato gain alead on the police. Itisat this
point that the facts begin to widdly diverge, dthough it is undisputed that a the next intersection, Ledand
and Scott, Medina hit a Honda Accord, killing Robert Romero, Laura Madrid, Victoria Romero, and
severdy inuring LisaMadrid, who was eight years old at the time. The force of the impact was enough
to throw Laura Madrid free of the vehicle, where the car landed on top of her.

Officer Bdmarez clamsthat he was anywhere from fifteen to six car lengths behind Medina when
the collison occurred. Eyewitnesses, however, place imaround six feet behind the car threetenths of a
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mile before the collison occurred, and Medinacdamsthat Belmarez hit the truck with his police cruiser,
knocking or pushing himinto the intersection and the appellees vehicle. This statement is supported by a
dent on the rear bumper of the stolen vehicle that was not present prior to the vehicle's being stolen.

Thereis aso a dispute about when the police helicopter arrived on the scene, with an eyewitness
placing the helicopter at the scene whenthe collisonoccurred and other proof placingitsarriva time at less
than a minute after the collison. Although a time stamp is generdly put on dispatch tapes which would
resolve this dispute, no time stamp was placed on the tape of this event because the tape was defective.

Another disputed fact isthe speeds attained by the officersduring the chase. The City offers proof
that the speeds never exceeded 40 to 45 milesper hour on Telephone Road or Ledland Street. However,
Officer Lee, the Metro police officer involved in the chase, stated during the chase thet he was traveling
60 miles per hour on Telephone Road.

The appelleesfiled suit againg the City, dleging persond injury, surviva and wrongful death causes
of action. After conducting discovery, the City moved for summary judgment based on derivativeimmunity.
In support of its motion, the City filed ten affidavits, several deposition excerpts, and numerous other
documents. The plaintiffs answered, aleging that the affidavit of its expert crested a genuine issue of
materid fact. The City moved to dtrike this affidavit.

Thetrid court denied both of the City's motions without specifying the grounds. On appedl, the
City contends that the triad court abused its discretion by denying its motion for summary judgment and
faling to drike the affidavit of Plaintiff's expert.

The City fird argues that the trial court abused its discretion by denying its motion for summary
judgment since the police officers in question were entitled to officia immunity under the facts of this case.
After reviewingdl of the proof presented by the City and appellees, wefind that genuine issues of materia
fact exig as to whether or not the officers were acting in good faith, making the trid court's denid of the
City's motion appropriate.

Generdly, the denid of asummary judgment isinterl ocutory and unappedlable. Schlipf v. Exxon
Corp., 644 SW.2d 453, 454 (Tex.1982). However, appdlants brought this appeal pursuant to section



51.014(5) of the Texas Civil Practice and Remedies Code, whichdlowsofficersor employees of the state
or its politica subdivison to appeal a denid of a motion for summary judgment based on an assertion of
immunity. TEX. CIV. PRAC. & REM. CODE ANN. 8§ 51.014(5) (Vernon 1997). Becauseof the limited
appdlate jurisdiction of this gpped, we will only address the immunity defense and not the merits of the

case.

The standard we follow when reviewing a summary judgment is well established. Summary
judgment is proper only whenthe movant establishesthereareno genuine issues of materia fact and proves
heis entitled to judgment as a matter of lawv. See TEX. R. CIV. P. 166a(c). To be entitled to summary
judgment, a defendant mugt ether (1) conclusively negate at least one essentia element of each of the
plantiff'scauses of action, or (2) conclusvely establisheachdement of andfirmativedefenseto eachdam.
See American Tobacco Co., Inc. v. Grinnell, 951 SW.2d 420, 425 (Tex.1997). In deciding
whether there exists a disputed fact issue precluding summary judgment, we treat evidencefavorable tothe

non-movant as true and indulge al reasonable inferences in the non-movant's favor. Seeid.

The City's motion for summary judgment is based on the affirmative defense of officid immunity.
Under Texas law, a defendant seeking a summary judgment on an afirmative defense of immunity must
prove, without dispute and as a matter of law, that when the event in question occurred, he or she was.
(2) performing adiscretionary function, (2) acting ingood faith, and (3) acting within the scope of authority.
See City of Lancaster v. Chambers, 883 S.W.2d 650, 653 (Tex.1994). If any dementisnot proved
asamatter of law or isfactudly disputed, the summary judgment must be denied. Seeid. However, if
the officer is entitled to officid immunity, then the governmentd entity employing him retainsits sovereign
immunity.

The City presentsthe affidavitsof four officersinvolved in this pursuit, as well as affidavits of four
experts. We note that affidavits of interested or expert witnesses will support a motion for summary
judgment only if they are clear, positive, and direct; otherwise credible and free from contradictions and
inconsstencies; and could be readily controverted. TEX. R. CIV. P. 166a(c).

1 SeeDeWitt v. Harris County, 904 S.W.2d 650, 653 (Tex.1995) (holding that governmental
immunity is contingent on the officer'simmunity).



Insupport of the discretionary nature of Officer Belmarez's actions and the other officers decision
to pursue Meding, the City points this court to Chambers. The supreme court there stated:

"The decision to pursue a particular suspect will fundamentdly involve the officer's

discretion, because the officer mugt, in the first instance, elect whether to undertake

pursuits. Beyond the initid decison . . . a high speed pursuit involves the officer's

discretiononanumber of levels, induding, whichroute should be followed, at what speed,

should back-up be cdled for, and how closgly should the flesing vehicle be pursued.”
Chambers, 883 SW.2d at 665.

The City presented the afidavits of Officer Belmarez and severd other HPD officers to show that the
pursuit policy of HPD makes the decision to engage in a high-speed chase discretionary. These effidavits
disclosethat onthe date in question, Officer Belmarezwas performing adiscretionary act under this policy.
The affidavits further disclose that Officer Belmarez initidly attempted to stop the suspect because of a
traffic violation. This court has hdd that the enforcement of traffic regulations by a police officer is
discretionary. Harris County v. Ochoa, 881 S.W.2d 884, 887 (Tex. App.—Houston[14" Dist.] 1994,
writ denied). Appeleesdo not chalengethisproof. Accordingly wefind that HPD has proven thiselement

of its defense.

Whether or not Officer Belmarez and the other officers were acting within the scope of their
authority asHPD officersisa so not chdlenged. In support of this eement, the City pointsthis court to the
officers acts during the course of this pursuit and the circumstances under which those acts were
performed. The officers were on duty, in marked vehicles, and trying to stop a suspect who was driving
agdolen vehide and violaing traffic laws. We agree with the City that these actions were clearly within the
scope of the officer's authority, especidly since they were acting as employees of the City in their
performance. See Travis v. City of Mesquite, 830 SW.2d 94, 103 (Tex. 1992); Ochoa, 881
S.w.2d at 888.

While the appelleesdo not chalenge whether the HPD officers were performing discretionary acts
withinthe scope of their authority, they do strongly contest the issue of good faith. Our andlysis, therefore,

will focus on thisissue.
InCity of Lancaster v. Chamber s, the Texas Supreme Court adopted the following baancing
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test to determine good faith in pursuit cases. "[A]n officer acts in good faith in a pursuit case if: a
reasonably prudent officer, under the same or smilar circumstances, could have believed that the need to
immediately apprehend the suspect outweighed aclear risk of harm to the public incontinuing [rather than
terminating] the pursuit.” Chambers, 883 SW.2d at 656. The test of good faith immunity is one of
objective lega reasonableness, without regard to whether the government officia involved acted with
subjective good fath. See id. Good faith depends on how a reasonably prudent officer could have
assessed both the need to which an officer responds and the risk of the officer's course of action, based
on the officer's perception of the facts at the time of the event. See Wadewitz v. Montgomery, 951
SW.2d 464, 467 (Tex.1997). Thus, the good faith of an officer isnot assessed at a gecific instance, but
must be continually assessed based on an objective weighing of the need versus the risk as the
circumstances change during the pursiit.

The Texas Supreme Court recently clarified the summary judgment burden for a defendant police
officer daming officd immunity. See id. at 466-67. An expert or interested witnesss conclusory
gatement that a reasonable officer could or could not have taken some action will neither establish good
faith at the summary judgment stage nor raise afact issue to defeat summary judgment. See id. at 466.
I nstead, expert testimony regarding good faithmust address what a reasonable officer could have believed
under the circumstances and must be substantiated with reference to each aspect of the Chambers
baancing test. Seeid. a 467 (citing Chambers, 883 S.W.2d at 656-57).

InWadewitz, the court further explained the "need" versus the "risk" factors of the good faith test.
The need agpect of the test refers to the urgency of the circumstances requiring police intervention. See
id. Inthe context of an emergency response, need is determined by factors suchas the seriousness of the
crime or accident to whichthe officer responds, whether the officer's immediate presence is necessary to
prevent injury or loss of life or to gpprehend a suspect, and what dternative coursesof action, if any, are
avalableto achieve acomparable result. See id. Therisk aspect of good faith, on the other hand, refers
to the countervailing public safety concerns: the nature and severity of harm that the officer's actions could
cause, induding injuriesto bystanders and the possibility that an accident would prevent the officer from
reaching the scene of the emergency, the likeihood that any harm would occur, and whether any risk of



harmwould be clear to areasonably prudent officer. Seeid. A court must then baancethe need towhich
anofficer responds againgt the risk of the officer's course of action, based onthe officer's perception of the
facts at the time of the event. See id. at 466.

Although none of the eight individua affidavits presented by the City addresses dl of the dements
of the Chambers baancing test, we find that the affidavits taken as a whole sufficiently address the
balancing of the need to apprehend the suspect againgt the risk of the pursuit.

Officer Belmarez's afidavit substantiates his baancing of the Chamber s factors by showing that
he fdt that the suspect's running of ared light endangered the public. This belief was heightened when he
was notified that the suspect was driving a stolen vehicle. Further, Officer Mares affidavit reflects that,
sncethe vehide contained multiple suspects, the need for multiple officerswas substantiated. The affidavits
of OfficersLemand Curranaddressthe viahility of aternative courses of action. Both affidavits Sate that
roadblocks were impossible under the circumstances due to the large number of intersections on the route
of the chase. Officer Curran's affidavit indicates that a police helicopter was notified and was on its way
to the scene, which necessitated the officers keeping the suspect's vehide in Sght.  The affidavits of the
City'sexperts aso address the need to keep the suspect'svehide insght until the helicopter arrived on the

scene.

This need was balanced againg the risk of pursuit—a collison with another vehicle. Officer
Bdmarez dates that the risk was low because of the weather, light traffic, and the fact that neither he nor
the suspect had lost control of hisvehicle. Officer Belmarez further statesthat he dowed down or stopped
prior to entering at least one intersection, sounded his horn, and insured thet it was safe to continue before
prolonging the pursuit. This proof is supported by the affidavit of Officer Mares. Officer Belmarez's
affidavit and other proof shows that the suspect ran through only two red lights during the chase, one of
whichresultedin the collison. The affidavit of the City's expert Officer Albert Rodriguez, apolice officer
withthe TexasDepartment of Public Sefety, indicatesthat Officer Belmarez's actsreflect that he drove with
due regard for the safety of others. He further claims that the suspect's braking at intersections and
maintenance of a rdaivey dow speed did not make his actions at the fina intersection foreseeable.
Randdl Dodd, another of the City's experts, states in his afidavit that the low speeds of the pursuit



decreased the likeihood of harm. The City's other expert, Harry Ryon, aso agreed with these expert

opinions for largely the same reasons.

Eachofficer, aswel asthe City'sexperts, concluded that the officersacted reasonably and ingood
fath under the drcumstances and that any reasonably prudent officer under the same or smilar
circumstances could have believed that the need to apprehend the suspect outweighed the clear risk of
harm to the public. Based on the factud andyss undertaken by each of the City's affiants, we conclude
that the City sufficiently addressed each dement of the Chamber s test and met its burden of proof on the
issue of good faith.

Once the defendant/movant has met the burdenof proof ongood faith, the plaintiff/non-movant may
attempt to controvert the existence of the defendant's good faith. Texas Dep't of Public Safety v.
Tanner, 928 SW.2d 731, 736 (Tex. App.—San Antonio 1996, no writ). To avoid asummary judgment
based on officid immunity, however, the plaintiff carries a much higher burden of proof. I1d. In order to
raiseafact issue, aplantiff isrequired to prove that "no reasonable personinthe defendant’s positioncould
have thought the facts were such that they judtified defendant's acts.” Chambers, 883 S.W.2d at 657.
"[W]e look to whether a reasonable officid could have beieved his or her conduct to be lawful in light of
clearly established law and the information possessed by the officid at the time the conduct occurred.” 1d.
at 656. Upon this controverting proof, the question of good faith must go to ajury to resolvethefact issue.
Id.

As controverting proof, the appellee presented the seventeen-page affidavit of its expert, Dan
Ramsey. Thisaffidavit wassupplemented with numerousexhibits, including the deposition and crimind trid
tesimony of Officer Bemarez, the HPD accident report, radio transcripts of the chase from HPD and
Metro Police, and the affidavits of eyewitnessestothe callison. Ramsey'saffidavit pointsout severd issues
of materid fact in the City's proof.

Firdt, Ramsay points out that anissue of fact exists as to whether or not the police helicopter was
onthe scene at the time of the collison. Although dl of the police officersinvolved dam that the helicopter
arived "shortly after the collison,” eyewitnesses clam that the helicopter was dready on the scene when

the accident occurred. Although thisissue could be condusively proven by transcripts fromtime-stamped
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radio transmission tapes, the City's own custodian of records averred that this information was not
produced because the tapes wereinsuch poor condition when created that no time stamp was placed on
themand they were unintdligible. The tape transcriptsthat were produced provide no helpin resolving this
issue. Further, Ramsey points out thet the officers clams that traffic was light would increase the chances
that the helicopter would be able to spot the suspect, making the officers decisionto followthe suspect so
closaly unreasonable.

Second, Ramsey pointsout the inconsgstencies in Officer Belmarez's affidavit about the suspect's
behavior to contradict the City's experts contentions that the act of the suspect in running the red light of
the intersection was unforeseegble.  Although his affidavit states that the sugpect was not traveling in a
dangerous or reckless manner, Blmarez testified at Medinas crimind tria that Medina drove through the
origind intersection without dowing down. He further testified that Medinawastraveling a a high rate of
speed. Further, though the HPD officers claimed that the suspect only ran two red lights, the radio
transcript and report of Metro Officer L ee statesthe suspect ranat least seven red lights during the course
of the pursuit. These facts, Ramsey contends, make the suspect's running of the light at the Ledand and
Scott intersection foreseegble, though al of the City's affiants claim that this act was unforeseesble.

Third, Ramsey's dfidavit raises the issue of whether or not the police officers were driving
reasonably under the circumstances. Though the officers claim that the pursuit speeds never exceeded 45
milesper hour, Ramsey points out that the Metro policeradio transcript of the chase reveds that the speeds
reached at least 60 milesper hour. Ramsey aso pointsout that the fact that the officerstraveled the pursuit
route dowly is contravened by the fact that they traveled over four milesin under four minutes. Ramsey
aso datesthat avideotape of the chase route revedls that the officers passed through a school zone, afact
not mentionedin any police report. He further statesthat the businesses onLedand Street and Teephone
Road are Stuated close to the street, obscuring the view of vehicular traffic on the cross streets. Also, he
statesthat the road was bumpy and full of potholesin some areas, making high speed travel treacherous.
These facts, coupled with the additiona fact that most of the officers were traveling in an unfamiliar area,

raise an issue about the riskiness and reasonableness of the officers driving.

Findly, Ramsey satesin his affidavit that proof shows that Officer Blmarez's vehide struck the



suspect's vehide immediady prior to the suspect's vehide entering the intersection where the callision
occurred. He bases this statement on severd facts. Firdt, the suspect's vehicle had an unexplained dent
initsrear bumper, which the City's investigating officer testified could be congstent withthe bumper being
struck by Officer Belmarez's car.? The investigating officer dso stated in his deposition that if Officer
Bdmarez actudly rammed the suspect's vehicle he would not be acting in good faith. Further, Arturo
Medina, the suspect driving the stolen vehide, tetified in a deposition taken after his crimind trid thet his
vehicle was struck by apolicevehide prior to entering the intersection. Moreover, Officer Belmarez had
been disciplined by HPD for cdlliding with civilian cars while in the course of duty prior to this occasion.
Fndly, aneyewitness stated that |essthan haf amile beforethe intersection of Legland and Scott, apolice
car was less than six feet behind the suspect's vehicle.

Based on these facts, which balance the needs of the pursuit againgt the risks in accordance with
Chamber s, Ramsey concludesthat "no reasonable police officer, under the same or Smilar circumstances

could have believed that the need to apprehend a stolen vehicle outweighed the risk to the public.”

The City controverts nearly dl of the facts relied upon by Ramsay in his &ffidavit, daming, for
example, that no contact occurred between the police vehide and the stolen vehicle. The City dso
contends that the testimony of Medina, the suspect driving the stolenvehide, isinconsstent and unreliable,
therefore, making it an unacceptable basis for Ramsey's opinions. By accepting as true proof favorable
to the non-movant, and resolvingany doubtsinthe non-movant'sfavor, however, we believe that the factua
dlegations contained in Ramsey's dfidavit are aufficent to raise agenuine issue of materid fact and support
his conclusion that no reasonable person could have believed that the benefits of continuing the chase
outweighed the risks to the public. Accordingly, appellant's first point of error is overruled.

The second issue rai sed by the City isthe competency of Ramsey's affidavit. The City dlams that
Ramsey's affidavit does not qualify him as an expert under E.l. duPont de Nemours & Co. v.
Robinson. 923 SW.2d 556 (Tex. 1995). We disagree.

2 Officer Belmarez's car was equipped with a "buddy bumper," a flexible metal bar on the front of

his car used to push stranded vehicles off the road.
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The City'sargument assumeswithout andyss that Ramsey's affidavit is scientific in nature. Based
on this assumption, the City argues that Ramsey lacked practical knowledge of police procedures and
police work, disqudifying him from rendering expert opinion in thiscase. The City aso attacks the basis
of Ramsey's opinions, namely the reiance on the testimony of convicted felon Medina, as subjective and
inconggtent. In support of this argument, the City points to the factors outlined in Robinson for
determining the rdiability of scientific evidence®

Whether awitnessis qudified to offer expert opinionisamatter committed to the trid court's sound
discretion. Brodersv. Heise, 924 SW.2d 148 (Tex.1996). Thetrid court must determineif the expert
has"knowledge, kill, experience, training, or education” regarding the specific issue beforethe court which
would qudify the expert to give an opinion on that particular subject, and whether that tesimony would
"asdd thetrier of fact." TEX. R. EVID. 702; Broders, 924 SW.2d at 153. The burden of establishing
anexpert'squdifications isonthe offering party. 1d. at 151. We gauge abuse of discretionby determining
whether the trid court acted without referenceto any guidingrulesor principles. Robinson, 923 SW.2d
549, 558 (Tex.1995).

Here, Ramsey'sdfidavit shows that he is alicensed police officer who hasworked for the Temple
and McGregor police departments. During his employment with these entities, he investigated between
4000 and 5000 accidents. His affidavit also shows that he has over 290 hours of specidized training in
accident recongruction and heis certified by Texas A&M University as a Specidized Driving Ingructor
relating to the operation of police vehicles.

Since Ramsey was averring about his reconstruction of the collision between the suspects vehicle
and that of the appellees, aswel asthe reasonableness of the police officers driving and decisons, wefind
that thetrid court did not abuseits discretion in finding Ramsey qudified, especialy since he hasvirtualy

3 "These factors include, but are not limited to: 1) the extent to which the theory had been or can

be tested; 2) the extent to which the technique relies upon the subjective interpretation of the expert; 3)
whether the theory has been subjected to peer review; 4) the technique's potentia rate of error; 5) whether
the underlying theory or technique has been generally accepted as vdid by the relevant scientific community;
and 6) the non-judicial uses which have been made of the theory or technique." Robinson, 923 S.W.2d at
557 (citations omitted).
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the same qudifications as the City'sexperts. Further, wefind that thetria court found Ramsey'stestimony

would assist the trier of fact in this case.

The City further complains that the tria court erred inadmitting Ramsey's dfidavit becauseit rests
on an incompetent and unreliable scientific foundation. Although the City damsthat Ramsey's affidavit is
sdentific in nature, we hold that it is not. Not al expert opinion is scientific in nature. Here, Ramsey's
opinion is largely based on his experience as a police officer, as well as his experience in accident
investigation and recongtruction. While accident recongtruction involves some scientific dements, it is not
science. See Gammill v. Jack Williams Chevrolet, Inc., 972 SW.2d 713, 727 (Tex. 1998) (finding
that a mechanica engineer'stestimony regarding seatbelts based largdly on his own testsand observations
need not meet the Robinson factors).

Recently, the Texas Supreme Court addressed the issue of scientific and non-scientific evidence
under Robinson and found that al expert testimony must be rlevant and rdligble, but the factors affecting
relevance outlined in Robinson are not applicable to dl expert testimony. See id. Since the City does
not attack the relevance of Ramsey's affidavit, the only issue presented to usis his rdliability as an expert
witness. Accordingly, we will apply the "andytica gap" test utilized in Gammill rather than the factor-
based Robinson test snce we find his affidavit to be non-scientific in nature. See id. a 727-28 (citing
General Electric Co. v. Joiner,522U.S. 136, , 118 S.Ct. 512, 519, 139 L.Ed.2d 508 (1997).

In Gammill, the court andyzed expert tesimony by looking to see how large an andytica gap
existed between the expert's opinions and the data. 1d. Here, Ramsey bases his conclusion that Officer
Bemarez struck the sugpect's vehicle prior to the intersection on severa different factors. First, Ramsey
points to the physica evidence of the dent onthe suspect's car as evidencethat Officer Bmarez's vehicle
struck the suspect'svehide prior to the intersection. He aso cites the fact that the truck's owner stated no
suchdent existed prior to the truck'stheft as evidencethat Belmarez struck the rear end of the truck. These
facts are paired with the suspect's testimony that a police officer hit the truck, as wdl as Officer Cinco's
testimony that the dent inthe fender could have been caused by contact withthe front of Officer Belmarez's
police cruiser. Findly, Ramsey cites an eyewitness statement that Officer Belmarez was following too
closely immediady prior to the collison, as wel as Officer Belmarez's prior on-duty collisons, in his
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andyss.

While there may be other explanations for the presence of the damage, we do not fed that the trid
court abused itsdiscretionin admitting this affidavit, epecidly since proof other thanthe vehicular damage
corroborates Ramsey's opinionabout the reasonabl eness of the police officer'sbehavior. Though Ramsey
does not detall the other explanations for the damage in his affidavit, nor does he explainthe likelihood of
each explanation, we do not fed that this is enoughto exclude his opinion from appellee's response to the
City'smotionfor summary judgment. See Gammill, 972 S.W.2d at 728 (finding the trid court'sexclusion
of an afidavit containing asmilar, but more egregious, lack of explanation a close case, but not an abuse

of discretion).

The City's chief complaint is that Ramsey bases his opinion on the crimind tria and deposition
testimony of the suspect, as well as other proof that conflicts with the City's view of the facts. We point
out that Ramsey's affidavit is based on moreinformationthanthat of any of the City'sexperts. Further, the
foundations of the affidavits of the City's own experts are subject to the same criticiams raised by the City
initsmotion. For example, the City'sexperts never mentionthe statementsand radio transmissions of the
Metro police officers that contradict many of their own assertions. All expert proof in this caseis based
on the observations and assumptions of persons other than the experts, as well as the experience of each
expert. In fact, the City's experts dso reviewed Medinas deposition before rendering their opinions.
Further, snce Ramsey's conclusons are based on the same methodology and materias as the City's
experts, we do not find that the tria court abused its discretion in admitting Ramsey's affidavit.

While we admit that some of Ramsey's assertions have a noticeable andytical gap between proof
and opinion, we find that most of themdo not. His opinions about the reasonableness of the HPD officers
behavior are based on other circumstances, including the presence of the helicopter, the officers lack of
familiarity withthe areawhere alarge portion of the chase occurred, the nature of the road conditions, the
Speeds of the vehicles, and the chance the suspects would have abandoned the truck if the officers would
have pulled back. Accordingly, we do not find that the trid court abused its discretion in admitting the
affidavit of appellees expert.

The find issue raised by the City is its entittement to summary judgment based on sovereign
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immunity. Becausethe City'simmunity defenseis contingent onthe officia immunity of the officersinvolved
in the chase, and their entitlement to immunity was not established in this case, we need not decide if the
trid court erred in failing to grant summary judgment for the City. See Wadewitz, 951 SW.2d at 467.

Because genuine issues of materia fact exist regarding whether or not the HPD officers acted in
good fath, the trid court did not abuse its discretion in denying the City's motion for summary judgment.
Also, since sufficient proof of reigbility isfound in the affidavit of gppellees expert, wefind its admission
was not an abuse of discretion. Findly, since the officers were not entitled to summary judgment, wefind
that denid of the City's motion for summary judgment based on sovereign immunity was not an abuse of
discretion.  Accordingly, we affirm the judgment of the trid court and remand this cause for further

proceedings condstent with this opinion.

19 Paul C. Murphy
Chief Judtice

Judgment rendered and Opinion filed December 2, 1999.
Panel conssts of Chief Justice Murphy and Justices Anderson and Hudson.
Do Not Publish— TEX. R. APP. P. 47.3(b).
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