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OPINION

A jury convicted appdllant, Flavian St. Luce, of ddivery of less than one gram of cocaine, and the

trid court assessed punishment at two years confinement inastatejal. St. Luce appedsin four points of

error, contending that (1) the trid court committed fundamenta error in faling to ingruct the jury about

eyewitnessidentificationtestimony; (2) thetria court erred in overruling his objectionto the State’ scosng

argument; (3) the evidence of identificationwas legdly insufficient; and (4) the evidenceof identificationwas

factudly insufficient. We affirm thetrid court’s judgment.

BACKGROUND



An undercover narcotics officer purchased a twenty-dollar-rock of crack cocaine from . Luce
inan apartment parking lot. Immediately after the buy, she identified St. Luce asthe personwho had sold
her the cocaine by choosing his photograph from fifty persons photographs. Additiondly, she identified
him shortly after the drug purchase when he was stopped for atraffic violation by other officers. Findly,

she identified him in court as the man who sold her the cocaine.
JURY INSTRUCTION

Inhisfirg point of error, St. Luce contendsthat the trid court committed fundamenta error infalling
to indruct the jury about eyewitness identification testimony. Specifically, . Luce argues thet the trid
court should haveincluded aningtructionabout eva uation of identificationevidence that tracked Instruction
1.29 of the Fifth Circuit’s pattern jury indructions and the indruction in Barber v. United States, 412
F.2d 775 (5™ Cir. 1969).

The standard of review for errorsin the jury charge depends on whether the defendant properly
objected. Mannyv. State, 964 SW.2d 639, 641 (Tex. Crim. App. 1998); Almanza v. State, 686
S.W.2d 157, 171 (Tex. Crim. App. 1984) (opiniononreh'g); Toney v. State, 3 S.W.3d 199, 204 (Tex.
App.—Houston [14™ Dist.] 1999, pet. ref'd). If adefendant does not object to the charge, as St. Luce
did not, reversal is required only if the harm is so egregious that the defendant has not had a fair and
impatid trid. Almanza, 686 SW.2d at 171. Errors which result in egregious harm are those which
affect "the very basis of the case," deprive the defendant of a"vauableright,” or "vitaly affect a defensve
theory." Id. & 172. If thejury charge contains error, the reviewing court must conduct a harm andlyss
consderingthe following four factors: (1) the chargeitsdf; (2) the state of the evidenceincluding contested
issues and the weight of the probative evidence; (3) arguments of counsd; and (4) any other relevant
informationrevealed by the record of the trid asawhole. Abdnor v. State, 871 SW.2d 726, 733 (Tex.
Crim. App. 1994). Egregious harmisadifficult sandard to prove and such adetermination must be done
on acase-by-case basis. Hutch v. State, 922 SW.2d 166, 171 (Tex. Crim. App. 1996).

The court of crimind appedls has held that a charge on identity is an improper comment on the
weight of the evidence and should not be given. Rober son v. State, 852 S.W.2d 508, 511 (Tex. Crim.



App.1993); seealso Giesbergv. State, 984 S.W.2d 245, 250 (Tex. Crim. App. 1998). Accordingly,
thetrid court did not err infailing to ingtruct the jury about eyewitnessidentification. \We overrule point of

error one.
JURY ARGUMENT

In his second point of error, &t. Luce complainsthat the trial court reversibly erred in overruling
an objection to the State’ sclosing argument. Specificdly, he arguesthat the State impermissibly bol stered
itswitnesses testimony. However, hisobjection at trial wasthat the argument “callsfor aconclusion.” To
preserve error for review, the complaint on gpped must comport with the objection at trid. See Turner
v. State, 805 SW.2d 423, 431 (Tex. Crim. App. 1991). Because St. Luce' s objection at tria was not
an objection to bolstering, he hasnot preserved error for review. Accordingly, we overrule point of error

two.

SUFFICIENCY OF THE EVIDENCE

In histhird and fourth points of error, &. Luce contends that the evidenceis legdly and factudly
insufficient to support his conviction. Specificaly, he chalenges the sufficiency of the evidence of his
identity as the cocaine dedler. When reviewing the legd sufficiency of the evidence, we look a the
evidencein the light most favorable to the verdict and determine whether any retiond trier of fact would
have found the essentiad eements of the crime beyond a reasonable doubt. Jackson v. Virginia, 443
U.S. 307,319,99S. Ct. 2781, 61 L. Ed.2d 560 (1979); Mason v. State, 905 S.W.2d 642, 647 (Tex.
Crim. App. 1996). Thetrier of fact is the exdusive judge of the credibility of withesses and of the weight
to be giventhar tesimony. See Jones v. State, 944 SW.2d 642, 647 (Tex. Crim. App. 1996).
Likewise, reconciliation of conflictsin the evidence is within the exclusive province of thejury. 1d.

When reviewing the factud sufficiency of the evidence, we view dl the evidence without the prism
of “inthe light most favorable to the prosecution.” Clewis v. State, 922 SW.2d 126, 129 (Tex. Crim.
App. 1996). Although an appellate court is authorized to disagree with the verdict, afactud sufficiency
review must be appropriately deferentia to avoid our substituting our judgment for that of the fact finder.
|d. at 133; Robertsv. State, 987 S.W.2d 160, 163 (Tex. App.—Houston[ 14" Dist.] 1999, pet. ref’ d).
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We will reverse for factud insufficiency if our review demonstrates that the proof of guilt is so obvioudy
weak as to undermine confidence in the jury’s determination, or the proof of guilt, dthough adequate if
taken aone, is greetly outweighed by contrary proof. Johnson v. State, 23 SW.3d 1, 11 (Tex. Crim.
App. 2000).

The evidence shows that on the night of the drug transaction, Deputy Sandra Kitchens worked
undercover as a cocaine buyer, Officer Russdl White coordinated the buy and watched for Deputy
Kitchens s safety fromadistance withbinoculars, and two uniformed officerswere present nearby to help.
The area of Harris County they were investigating is known to be a high narcotics area.

Deputy Kitchens testified that around dusk, she drove an unmarked car dowly into an gpartment
complex’s parking lot with her passenger-side window rolled down. As she did so, a black male
approached. Sheasked himif hehad a“twenty,” whichisdang for twenty-dollarsworth of crack cocaine,
and hetold her to return in ten minutes. She did so and exchanged a twenty-dollar bill for a smdl rock.
Deputy Kitchens testified that when he brought her the cocaine, St. Luce pulled hisshirt over hisnose. She
asked himif hewas cold, and he pulled the shirt down enough that she could see hisface. Deputy Kitchens
testified that she concentrated on hisface because she knew that she would have to identify him later. She
described him as a black mae with wide eyes and a moustache, who waswearing awhite knit Nike cap

and who spoke with a Jamai can-sounding accent.

After she left the parking lot with the crack rock, Deputy Kitchens met a a staging area with
Officer White. There shelooked for five minutesthrough athree-ring binder with fifty to Sixty photographs.
Shelooked carefully through the entire book and identified a photograph of . Luce as the man who had
approached her car both times and sold her the crack cocaine. She also testified that shortly later, other
officers stopped St. Lucefor atraffic violation. At that time, she drove dowly by the car where St. Luce
was sanding and again postively identified him. Findly, she tedtified that she was pogtive that St. Luce

was the man who ddivered the crack to her.

The other officers involved with the operation dso testified. Officer White explained that he

watched the transaction through binoculars, but was unable to clearly see St Luce sface. He was only



able to identify the drug dealer as a black mde wearing a white cap. Officer White dso listened for a
digress signd over a cdlular telephone, whichwas turned on in Deputy Kitchens'scar. Even so, he was
uncble to dearly hear St. Luce' s conversation with her. He aso tedtified that in drug transactions,
sometimesthe officershave acameraor wear awire. However, suchequipment was not avalable to them
that night. Additionally, becausethey did not expect to arrest St. L ucethat night, the twenty-dollar bill used
to purchase the cocaine was neither marked nor its serid number recorded. Findly, athough he looked

for the photograph book for tria, he was unable to find it.

Ladtly, auniformed officer testified that he was givenadescriptionand St. Luce snameimmediatdy
after the cocaine buy. When he saw aman matching the description driving, he sopped him for failing to
useaturn sgnd. The man'sdriver’s license confirmed that he was Havian St. Luce, and he spoke with
anidander’ saccent. At thispoint, the officer tedtified that Deputy Kitchensdrove by to affirm whether S.
Luce was the dedler. Findly, the officer sated that he arrested St. Luce only because the car he was
driving had a false ingpection sticker. However, searches of St. Luce and his car incident to the arrest

reveded no twenty-dollar bills or drugs.

Reviewing the evidence inthe light most favorable to the verdict, thereislegdly sufficient evidence
from which arationd trier of fact could determine beyond a reasonable doubt that St. Luce was the man
who sold the crack to Deputy Kitchens. Further, reviewing al the evidencewithout suchdeferencetothe
verdict, the evidence of St. Luce's identification is not so contrary to the overwhelming weight of the

evidence as to be clearly wrong and unjust. Accordingly, we overrule points of error three and four.

Having overruled dl four points of error, we affirm the trid court’ s judgmen.
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