Affirmed and Opinion filed December 30, 1999.

Fourteenth Court of Appeals

NO. 14-98-01388-CR

CLARA ORTIZ, Appellant
V.

THE STATE OF TEXAS, Appellee

On Appeal from the 230" District Court
Harris County, Texas
Trial Court Cause No. 781,564

MEMORANDUM OPINION*

After entering aguilty pleaand waving her right to a jury trid, the trid court found Clara Ortiz,

appdlant, guilty of possesson with intent to manufacture or deliver cocaine weighing at least 400 grams.
See TEX.HEALTH& SAFETY CODE ANN. §481.114(e) (Vernon Supp. 2000). Thetria court assessed
punishment at thirty-five yearsinthe Texas Department of Crimina Jugtice, Inditutiona Divisonand aone

thousand dollar fine. For two reasons, we affirm the trid court’s judgment: (1) Article 1.15 of the Texas

Code of Crimina Procedure neither prohibits a defendant from offering evidence nor precludes the trid
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court fromcongdering a defendant’ s evidence; and (2) neither State nor federd law requiresadefendant
to specificaly waive the right to compulsory process.

Appelant chalenges the vdidity of Article 1.15 of the Texas Code of Crimina Procedure in four
points of error. She argues that article 1.15 is uncondtitutional for denying her federd and ate rights to
compulsory process, since it prohibits her from presenting evidence. Additiondly, gppellant argues that
the trid court committed fundamentd error in proceeding to find her guilty when she did not waive her

federa or state rights to compulsory process. We disagree and find no merit to these points of error.
Article 1.15 reads asfollows:

No person can be convicted of a fdony except upon the verdict of ajury duly
rendered and recorded, unless the defendant, upon entering aplea, has in open court in
personwaived hisright of trid by juryinwritinginaccordancewithArticles1.13 and 1.14;
provided, however,that it shall be necessary for the Stateto introduce evidence
in the record showing the guilt of the defendant and said evidence shall be
accepted by the court asthe basisfor itsjudgement and inno event shal aperson
charged be convicted uponhis pleawithout sufficient evidence to support thesame. The
evidence may be dtipulated if the defendant in such case consentsinwriting, inopen court,
to waive the appearance, confrontation, and cross-examination of witnesses, and further
consents either to an ord gtipulation of the evidence and testimony or to the introduction
of testimony by affidavits, written statements of witnesses, and any other documentary
evidence in support of the judgment of the court. Such waiver and consent must be
approved by the court in writing, and be filed in the file of the papers of the cause.
(emphasis added).

Inher firgt two pointsof error, gopelant arguesthat under the statute, the court must determine her
guilt or innocence based only on the evidencethe State offers. She argues that the language of the Satute
that reads, “it shal be necessary for the State to introduce evidence into the record showing the guilt of the
defendant . . .” expresdy precludes the court from considering evidence the defendant offers. Appdlant
miscongtrues the purpose and effect of article 1.15, and we have expresdy rgjected thisargument. See
Vanderburg v. State, 681 SW.2d 713 (Tex. App.—Houston [14" Dist.] 1985, pet. ref d).

Artide 1.15 is a procedural safeguard that ensures no person will be convicted of a fdony on a
guilty pleawithout sufficdent evidenceof guilt. See Lylesv. State, 745 SW.2d 567 (Tex. App.—Houston
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[1% Dist.] 1988, pet. ref’ d). Thearticle maintainsthe burden of proof on the State, even when adefendant
entersapleaof guilty or nolo contendere. 1d. “Nothinginarticle 1.15 prohibitsthe court fromconsdering
testimony produced through cross- examinationof the state’ switnesses or by the defenseputtingonitsown
evidence through rebuttal witnesses” Vanderburg, 681 SW.2d at 718. Consequently, we overrule
aopdlant’ sfirgt two points of error.

Inher third and fourth points of error, gppdlant contendsthat the trial court committed fundamental
error ancethe record does not indicate whether appellant waived her federa or sate right to compulsory
process. We have aso regected thisissue, snce neither United States or Texas law requires a defendant
to expresdy waive the right to compulsory process. See Vanderburg, 681 SW.2d at 717. TheUnited
States Supreme Court has held that a defendant must specificaly walve three federa rights when entering
a guilty plea the privilege againgt compulsory sdf-incrimination, the right to a jury trid, and the right to
confront one’'s accusers. See Boykin v. Alabama, 395 U.S. 238, 243, 89 S.Ct. 1709, 1712, 23
L.Ed.2d 274 (1969). The record shows the gppellant waived these rights when she entered her guilty
plea. Theright to compulsory processisnot one of thefundamenta rights, Texasdoesnot includeit among

the condtitutiond rights a defendant must waive. See Vanderburg, 681 SW.2d at 717.

We find no requirement that gppellant must specificaly waive her right to compulsory process.
Appdlant’ sthird and fourth points of error are overruled.

The judgment of the trid court is affirmed.

IS JoeL. Draughn
Judtice
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