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SUPREME COQURT OF TEXAS ADVISORY COMMITTEE
AGENDA FOR STANDING SUBCOMMITTEE ON RULES 342-472
Professor William V. Dorsaneo III, Chairman
Meeting of March 7 and 8, 1986

Requests not addressed in Ncvember meeting:

a. Rule 354 and 380 submitted by James Milam.

b. Rule 364(a) submitted by Guy EHcpkins.

c. Rule 377 submitted by Raymond Judice.

d. Rule 423 submitted by Raymond Judice.

e. Rule 429 submitted by Judge Robertson.

£. Rule 452 Requested by Jim Kronzer and John Feather.

g. Rules 456 and 457 submitted by Charles Jordan and I. Nelson
Heggen.

h. Rule 458 submitted by Judge Sclomon Casseb.

New requests to be addressed in March meeting:

i. Rules 356 and 386 submitted by Judge Frank J. Douthitt.

J. Rules 360, 363, 385a, 447, 469 submitted by Professor Jeremy
Wicker.
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April 6, 1984

THEZ ADMINISTRATION OF JUSTICE COMMITTEE
Subcommittee to Study Rules 354, 355 and 380

4

Tne ccmmittee appointed by the Chairman to study the above

Rules mzkes the following report:

We have had correspondence from the Court Reporters

Lssociation and I have talked to various repcrters and trial

judges in reference to the Rules and the following were the
only compiaints we had:

[ IR 1IN B A 2 |

m o O

0ty

(¥

31) ity ¢t

1. The Court Reporters ccmplained that there was
no Rule requiring the appellant to pay for the
Statement of Facts where a deposit for costs
or a cost bond was filed. This was corrected
by Rule 354 (e) of the Rules adoprecd by the
Supreme Court effective April 1, 19&4.

2. Rule 355 did not require that the person filing
the affidavit of inability to pay costs had to

give notice to the Court Reporter. The sub-committee

has prepared an amendment to this Rule, a copvy
of whicn is enclosed herewith. The portions added
to the presert Rule zre underlinedq.

LD

Rule 380 provides that the court reporter shall

not receive ccmpensacticn for preparing a Statement
of Facts where an ailicdavi:t of inability to pav
costs is filed. The Court Reporters feel like that
they should be paid for their services as mest
court reporters are busyv and have to employ people
to transcribe the testimony and that they should
.be paid zs in criminal cases under Article 40.09

of the Code of Criminal Procedure. The sub-commi:ct
feels that this is a2 matter not to be changed bv

the Rules, but sheuld be submictred to the Legi ‘slacure.

anv memder nas any suggesticns they would lee to present
ne subccrmmittee prior to the meeting on APpril 14, please
ract Jucge George Thurmond at Del Ric, whose address 1is
s JLcse Geor:e M. Thuroond 0. Box 108¢%, Del Ric,
s 78840 - phone (512) 774-3811,

,
f

0
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Q
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00
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Respec:t u;ly submitted,
/%- A S
s/H. Milam, Chairman
ommictee
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(b)
the filing
ané to the

When the apoellant is unable to pay the ccst of
DD give security therefor,

csecute an appeal or writ of error by filing wich the clerk
ith

a

he shall be entcitled to

pericd prescribed by Rule 356, his affidavit statin
unable to pay the costs of appeal or any part there
security therefor.

o

The appellant or his attorney shall give notice of
of the affidavit to the opposing party or his a;to:n
Court Revborter of the Court where -the case was tri

wichlﬁ Lwe
en itled to
giving
(c)
suit, mav b
davs afrer
the case (i

security therefor.

cays arter the riling; otherwise, he snaLl not oe
prosecute the appeal without paying the costs or

Anv interested officer of the cour
v sworn pleading, contest the aff
the affidavit is filed,
£ in session) or (iZ

T or partv te the
idavic wicthin ten
whereupon the court trving
not in session) the jucge of

-~
-

e

s

the court or county judge of the county in which the case is pending

shall set the contest for hearing, ancd the clerk shall give the
parties notice oI such setting.

(d) The burden of proof at the hearing of the contest shall
rest upon the appellant to sustzin the allegations of the aiffidavirc.

(e) If no contest is filed in the aliofted cizme. rche
allecations ©I the aifIligavit sShai. De [aken &s true 1L & contest
is fiiea, tne court shéll nesar same within cen cavs unless tns
COUTrT S1gnS &N Orger exXIencing Tne nNearing WLiTLin the Tenm Gav
perioOC, DUl stall NOT exTenc the time IOT more Cin&N ctwantv zcciricnal
CEvs LI nNO Tru.ing 1s @mace Cn Lne contes:t Within tne cen Gav '
PET10C Or Tne pPerioc Or time exXtended DV The COUrt., tne alL.eczticns
OZ The arLZlidaVll Shal. o0& Taxen as true -

(£ If the appellant is able to pay or give security for
e part of the costs of apreal, he shall bte required to make such
pevment Or give such securicty (one or both) to the extent cf his
aoilicy


http:per::..oc

Section Three.

Rule 30.

(a)

Appeals From Judgments and Orders of Trial Courts

Ordinary Appeal - How Perfected
Appeals in Civil Cases.

When Security is Required. When security for costs is

required by law, the appeal is perfected when the
bond, cash deposit or affidavit in lieu thereof has
been filed or made, or if affidavit is contested,
when the contest is overruled. The writ of error
is perfected when the petition and bond or cash
deposit is filed or made (when bond is required),
or affidavit in lieu thereof is filed, or, if

contested, when the contest is overruled.

When Security is Not Required. When security for

costs on appeal is not required by law, the
appellant shall in lieu of a bond file a wriﬁten
notice of appeal with the clerk or judge which
shall be filed within the time otherwise required
for filing the bond. Oral notice or a recital in
the judgment of notice does not comply with this
rule. Such notice shall be sufficient if it states
the number and style of the case, the court in
which pending, and that appellant desires to appeai
from the judgment or some designated portion
thereof. Copy of the notice shall be mailed by
counsel for appellant in the same manner as the

mailing of copies of the appeal bond.

When Party is Unable to Give Security

36



(&)

(B)

(C)

(D)

When the appellant is unable to pay the cost of

.appeal or give security therefor, he shall be

entitled to prosecute an appeal or writ of
error by filing with the clerk, within the
period prescribed by Rule 31, his affidavit
stating that he is unable to pay the costs of
appeal or any part thereof, or to give

security therefor.

The appellant or his attorney shall give notice

of the filing of the affidavit to the oppos-
ing party or his attorney and to the court
reporter of the court where the case was
tried within two days after the filing;
otherwisé, he shall not be entitled to-
prosecute the appeal without paying the costs

or giving security therefor.

Any interested officer of the court or party to

the suit, may by sworn pleading, contest the
affidavit within ten days after notice there-
of, whereupon the court trying the case (if
in session) or (if not in session) the judge
of the court or county judge of the county in
which the case is pending shall set the
contest for hearing, and the clerk shall give

the parties notice of such setting.

The burden of proof at the hearing of the

contest shall rest upon the appellant to

sustain the allegations of the affidavit.

37



(E) If no contest is filed in the allot;ed time, the
allegations of the affidavit shall be taken
- as true. If a contest is filed, the court
shall hear the same within ten days after its
filing unless the court extends the time for
hearing and determining the contest by a
signed written order made within the ten day
period. The court shall not extend the time
for more than twenty additional days after
the date of the order of extension. 1If no
ruling is made on the contest within the ten
day period or within the period of time as
extended by the court, the allegations of the
affidavit shall be taken as true.
(F) If the appellant is able to pay or give security
~ _ for a part of the costs of appeal, he shall
be required to make such payment or give such
security (one or both) to the extent of his
ability.

(4) Notice of Limitation of Appeal.’ No attempt to
limit the scope of an appeal shall be effective
as to a party adverse to the appellant unless
the severable portion of the judgment from which
the appeal is taken is designated in a notice
served on the adverse party within fifteen days
after judgment is signed, or if a motion for new
trial is filed by any party, within seventy-five

days after the judgment is signed.

38



{(3) Judgment Not Suspended by Appeal. Except as pro-
vided in Rule 33, the filing of a bond or the
making of a deposit or affidavit does not have
the effect of suspending thg judgment. Unless a
supersedeas bond or deposit is made as provided
in Rule 37, execution may issue thereon as if no
appeal or writ of error had been taken.

(b) Appeals in Criminal Cases.

(1) Appeal is perfected in a criminal case by giving timely
notice of appeal; except, it is.unnecessary to give
notice of appeal in death penalty cases. Notice of
appeal shall be given in writing filed with the clerk
of the trial court. Such notice shall be sufficient
if it shows the desire of the defendant to appeal
from the judgment or other appealable order. The
clerk of the trial couft shall note on copies of the
notice of appeal the number of the cause and the day

- that notice .was filed, and shall immediately send one

copy to the clerk of the appropriate court of appeals
and one copy fo the district or county attorney as
app;ppriate.

(2) Effect of Appeal in Criminal Cases. 1In the appeal of a
Eriminal case when the record has been filed in the
appellate court all further proceedings in the trial
court, except as provided by law or by these rules,
shall be suspended and arrested until the mandate of

the appellate court is received by the trial court.

39



COMMENT. This proposed rule is patterned upon Tex. R.
Civ. P. 363 as to paragraph (a)(l); Tex. R. Civ. P.
356(c) as to paragraph (a) (2); Tex. R. Civ. P. 355 as
to paragraph (a) (3); Tex. R. Civ. P. 353 as to para-
graph (a)(4); and Tex. R. Civ. P. 357 as to paragraph
(a) (5). Paragraph (b) (1) is based upon CCP Art. 44.08
with some modifications and deletions. . Paragraph

-(b) (2) is based upon CCP Art. 44.11 (first sentence).

40






LAW OFFICES

SOULES & REED.

800 MILAM BUILDING + EAST TRAVIS AT SOLEDAD
SAN ANTONIQ, TEXAS 78205

STEPHANIE A. BELBER TELEPHONE
ROBERT E. ETLINGER - (S12) 224-9144
PETER F. CAZDA :

ROBERT D. REED

SUSAN D. REED

RAND J. RIKLIN

JEB C. SANFORD . February 10, 1986

SUZANNE LANCFORD SANFORD

HUGH L. SCOTT. JR.

SUSAN C. SHANK

LUTHER H. SOULES It

W. W. TORREY
Professor William V. Dorsaneo, III
Southern Methodist University
Dallas, Texas 75275

Dear Bill:

Enclosed are proposed changes to Rules 356 and 386 submitted
by Judge Frank J. Douthitt. Please ‘draft, 1in proper form for
Committee consideration appropriate Rules changes for submission
to the Committee and circulate them among your Standing
Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to
circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly yours,

Luther H. Soules 111
LHSIII:tk '
Enclosures

cc: Honorable James 15. Wallace,
Justice, Supreme Court of Texas
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CHIEF JUSTICE . THE SUPREME COURT OF TEXAS
JOHN L. HILL P.O. BOX 12248 CAPITOL STATION

JUSTICES AUSTIN, TEXAS 78711
SEARS McGEE

ROBERT M. CAMPBELL
FRANKLIN S. SPEARS

PRI TN SNV

CLERK
MARY M. WAKEFIELD

EXECUTIVE ASST.
WILLIAM L. WILLLS

ADMINISTRATIVE ASST.

A R Ve - EE AL G

C.L. RAY

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

February 4, 1986

+ Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules, Cliffe & Reed
800 Milam Building
San Antonio, TX 78205

Mr. Michael T. Gallagher, Chairman
Administration of Justice Committee
Fisher, Gallagher, Perrin & Lewis
2600 Two Houston Center

Houston, TX 77010

Re: Rule 356 (perfecting appeal) and

Rule 386 (filing of statement of facts and

transcript)

Dear Luke and Mike:" _

I am enclosing a letter from Judge Frank J. Douthitt of

Henrietta, regarding the above rules.

May I suggest that these matters be placed cn our next

Agenda. .
Sincerely,
Jdmes P. Wallace
stice
JPW: fw
Enclosure

¢cc: Honorable Frank J. Douthitt
Judge, 97th Judicial District
P. 0. Box 530
Henrietta, Texas 76365



ARCHER, CLAY AND P. O. BOX 330

MONTAGUE COUNTIES FRANK J' DOUTH[ HENRIETTA, TEXAS 78388
JUDGE
RAY SHIELDS 97TH JUDICIAL DISTRICT AREA CODE 817
COURT REPORTER 238-5913

November 14, 1985

Hon. James P. Wallace
P.0O. Box 12248
Austin, Texas 78711

Dear Jim:

In the last couple of years every time we have a judges'
meeting, somebody on the Supreme Court raises criticisms

of court reporter delay in preparing statements of fact for
appellate purposes. I may have written you about this before.
o I know I have commented to the Chief on the matter.

Recently, a case tried by me has had appeal perfected in

a manner timely under the rules, but impossible with respect
to the clerk and court reporter. It will require my court
reporter to get an extension of time, which extension will
probably be later cited by some appellate judge at some
meeting to demonstrate ''court reporter delay'.

The problem is the two rules which have to do with perfecting
appeal (Rule 356) and filing of the statement of facts and
transcript (Rule 386). As you know Rule 386 provides that
the transcript and statement of facts will be filed in the
Appellate Court within 60 days of the date the judgment is
signed unless there has been a motion for new trial filed

in which case it must be filed within 100 days. Rule 356
provides that appeal must be perfected by the filing of a
cost bond within 30 days of the date the judgment is signed,
or if a motion for new trial is filed, within 90 days after
the judgment is signed. .



Hon. James P. Wallace
" Page 2
November 14, 1985

To give you an example of the problem caused, the case T

mentioned above had its final judgment signed on August 12,
1985. 1In perfect compliance with Rule 356, the losing
attorney filed a cost bond on November 12, 1985, 92 days
after the judgment was signed, but the first day following

a Sunday and legal holiday. He filed it late that afternoon
and therefore left 7 days for the transcript and statement
of facts to be prepared and filed in the Appellate Court.

In checking with the clerk with the Second Court of Appeals,
I understand that it is probably 4 to 5 months after an
appeal is filed with the Cour® of Appeals before it is
actually submitted. It seems to me that there could either
be more time for the court reporter to get the statement

of facts ready after the appeal is perfected, or there could
be a requirement that a notice to the court reporter and
clerk be earlier than 90 days after judgment when a motion
for new trial has been filed.

Frankly, Jim, I don't guess I have a solution. However,

'if you feel the court would be interested in trying to do .
something about this, I would put more time into a possible
solution.

Very truly yours, -

Frank J. Douthitt

FJD:1b






LAW OFFICES

SOULES, CLIFFE & REED

800 MILAM BUILDING - EAST TRAVIS AT SOLEDAD
SAN ANTONIO, TEXAS 78205

STEPHANIE A. BELBER (512) 224-9144 BINZ BUILDING, SIXTH FLOOR

JAMES R. CLIFFE 1001 TEXAS AT MAIN
ROBERT E. ETLINGER HOUSTON, TEXAS 77002
ROBERT D. REED @13) 224-6122
SUSAN D. REED

SUZANNE LANCFORD SANFORD January 9 , 1986 1605 SEVENTH STREET
HUCH L. SCOTT, IR. BAY CITY, TEXAS 77414
SUSAN C. SHANK (409) 245-1122

LUTHER H. SOULES Il
WILLIAM A. BRANT, P. C.
1605 SEVENTH STREET
. BAY CITY, TEXAS 77414
Professor William V. Dorsaneo, III (d09) 245-1122

Southern Methodist University
Dallas, Texas 75275

Dear Bill:

Enclosed are proposed changes to Rules 360, 363, 385a, 447,
and 469 submitted by Jeremy Wicker. Please draft, in proper form
for Committee consideration appropriate Rules <changes for
submission to the Committee and c¢irculate them among your
Standing Subcommittee members to secure their comments.

I need your proposed Rules changes by February 15, 1986, to
circulate to the entire Advisory Committee.

As always, thank you for your keen attention to the business
of the Advisory Committee.

Very truly yours,

Ve , Ve
e
Luther H. Soules III
LHSIII:tk L
Enclosures -

P

/

cc: Honorable James P. Wallace,
Justice, Supreme Court of Texas



Texas Tech University

School of Law
Lubback, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

Cctober 14, 1985 -

¥Mr, Michzel T, Gallacher, ZIsa.
Tisher, Gallacrer, Perrir & Lewis
70th or

A

(=

u

Fe: Administration cf Justice
Cormittee, State Bar oi Texas

s to Rules 18a, 30, 72, 87, 111, 112,
2a, 36C, 363, 385&, 447, 469, 482, . 486, 499%9a,

112,

621z, 807, 808, 81C and 8ll. Also enclosed are
succested arnencd i reme Court orders that accompany two other
rules.

posad changes are necessitztec 2y the recent
exas Covernment Ccde and the Texas Civil
fected rules expressly refer tc civil

¢ superseced by these codes. Thes other

O cure errors or ancmolies in the €xisting

rc
af

¢ arendments to the agenda cf the Decerkter meeting.
ese rroposals at that meetinc.

FEespectfully,
—)

\ ‘/, ’ ‘,"
: P, - /( (ZA

" Jeremy C. Wicker
Professor of Law

cc: Mg, Zvelyn 2. kvent
Mr. Tucther =Z. Scules, III
Justice Jazes . Wallace

“An Equal Opportunity/ Affirmative Action Institution™
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Rule . Filing Pleadings: Copy Delivered to All Parties or Attorneys

wnenever any partv files, or asks leave to file any pleading,
plea, cr motion of any character which is not by law or by these rules
recuired to be served upon the adverse rarty, he shall at the same

tize either deliver or mail to the adverse rarty (aii-pa=&iea] or his

[emeir’ attornev(s] of reccré a copy cof such pleacding, plea or motion.

it

orrney or authorized representative of such attorney, ghall
certiiv o the ccurt on the filed pleacing in writinc over his
persornzl signature, that he has compliecd with the provisions of this
ruie. If there 1is more than one adverse party anc the adverse parties
are regresented by different attorneys, one copv of such pleading
shali e delivered or nailed to each attorrey representing the adverse
r<igs, zuz & Zirm o attcrrnevs associaéed in the case shall count as
han four ;c;ies of any ctleacdling, plea, or moticn shall

ze recuired tc ke furrnished to adverse zarties, and if there ke more

“han Zcur adverse parties, four copies cf such pleading shall he
cezosit with the clerk cf court, and the party £filing them, or asking

e them, shall inform all adverse parties or their

[\
0
'
(¢}
al
+y
m
n
0
Ih
"

eccrd that such copies have been derosited with the
clzrk. Tre cories shall be delivered by the clerk to the first four
arrlicants entitled thereto, and in such case no copies shall be
recuirec iz be mailed or delivered to the adverse parties or their

sTtcrneys Sy the attorrey thus rfiling tre pleading. After a copy of a



pleading is. furnished to an attorney, he cannot require another copy

of “he same pleading to be furnished to him.

Cor—ent: The proposed amendment restores the rule to the pre-1984 version.

The current versiocn is illogicel in that it requires service of a pleading or

[

1
4

o]
QO
t
4
(]
O
o]
s

carties only if it is not recuired by law or the rules to be

zerved ¢ th

m

adverse party. If a particular pleading or moticn is required by
iaw cr zn= rules tc ke served on the adverse party, then under the terms of Rule
72 it neel rct re served cn the nonadverse parties. It would seem that
mcrnadverss parties would have at least as much interest -- if not mere -- in a
tlsziinc cr zmcticn expressly required by law or rule to be served on the adverse
T2rIv, &s & cleading¢ or metion that is not reguired to be served on an adverse
z&rTv cr znv tarty. The current version of the rule is alsc troublesome 1in. that
res the circumstance under which & cleading c¢r motion nust be
c2d on zll zerties, but the remairnder of the rule addresses srecific

crocsdurzl destails ci service cnly as recards adverse fparties.




Rule 165a. Dismissal for Want of Prosecution

3. Cumulative Remedies. . . . The same reinstatement procedure

¢ timetvable are (%#s] applicable to all dismissals for want of

e
:

cresecuticn includinc cases which are dismissed pursuant to the

s inherent cower, whether cor not a motion to dismiss has been

filec.
Ccozsznz: Grz-metical correcticn.




Rule 182a. Court-Shall Instruct Jury on Effect of Article 3716

In the caption of the rule, delete "Article 3716" and substitute:

Evider.ce Rule 601(b)

Comrent: Article 2716 was repealed, effective Sectember 1, 1S8E3.

capticn ¢ the rile is amenced tc cornform to Evidence Rule €01(b).

T AL Y15 OO

The




Rule 23%a. Notice of Default Judgment

4

At or ipmediatelvy prior to the time an interlocutory or final
default ijudczment is rendered, the party taking the same or his-
attcrney shall certify to the clerk in writing the last known neiling
address oI the party zgainst whom the judgment is taken, which
certificate shall be filed among the parers in the czause. Imediately
upcr the sicninc of the judgment, the clerk shall mail bv first-class
mall iz-eesz-eard] notice thereof to the party acainst whom the
judgzent was rernderec &t the address shown in the certificate, and
ncte the fact ol such mailing on the docket. The rotice shall state
zhe nurmterx znd stvle ¢ the case, the'court in which the case is

£encins, tne names oI the parties in whose favor ard acainst whem the

sudez=znt was rendsred, and the date of the signing oI zhe judcment.

Cormenz: The preooosed amendment conforms the rule to cthe 1984 amendment tc
rule 3C6a, which recuires notice by first-class mail. The last sentence of the
s
rile is deleted tc conform to the 1984 amendment to Fule 306a, which provides
for up tc & niretvy-day extension of the date on which the time period for

rerfectinc &n é&greal cegins to run, if the appellant proves he has failed tc

receive nectice ol the jJjudcment.



Rule 360. Appeal -by Writ of Error to Court of Appeals

5. Cost bond or Substitute. At the time of filing the
petitien, or within six months provided by section 4, the appellant
shall file with the clerk an arreal bond, cash deposit in lieu of

v to pay costs, [er-a-meciec-of-appeal

r
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fu
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iéd-mo-Bend-ta-meeuinxed;] as provicded by these rules for appeals.

. Tarfecticn. The writ of error is perfected when the

[9¢]

tetizion and bené or cash depcsit in liev of bond or affidavit ot

ingzility o pav 1s filed or z ccntest is overruled [s-ew~-a-rmesiee-e

Comment: The croposec amendmenst deletes the reference tb 2 notice cf
zorezl, which hedé rever been recuired in ar appeal by writ of error prior to the
381 amerncdmenzs to the rules. Easedé on the last sentence of the comment to the
1984 amercment ci Rule 36b, paragraph 8 was intended to state the provisions of
the iast sentence of Rule 363 in a shortened and modernized form, but with no
charce in sukbsténce. The proposed amendment also deletes the reference to a

rctice ¢I appeal in paragraph 5. See also the comment to the proposed amendment

o Fule 2€3.
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Rule 363. Appeal [er-Wrie-ef-Ewwrer] Perfected

When a bond is required by law, the appeal is perfected when the
bond, cash deposit or affidavit in lieu thereof has keen filed or
macde, or if affidavit is contested, when the contest is overruled.

When a bornc for costs on appeal is not reguirec by law, the arpeal is

b

periectec when notice of appeal is made under the provisions of Rule

2%6(c). [Tae-wric-ef-error-ig-periccted-when-che-pesision-and-bend-ox

eagsR-Sansate—igeiiled-ov-made~<twron-bord-ia-reeuirmadis—gr-pEdidavie—in

Ticu-srereci-ig-£filads-ers-iti-concessedr-when-the—-convess—<ia

€C attempte
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Cczmen+t: The 1984 amencdment to Rule
cerfecticn recuirements for writ of error frcm Rule 263 to peragrarh 8 of Rule

220. The precposed amendment celetes the last sentence of Fule 363, since that

subject metter is covered in Rule 360. See zlso the comment o the prorcesed

amerémsnt to Rule 360,
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Rule 447. Execution on Failure to Pay Costs

Deleze "Rule 506" and substitute:

~!

Rule 50

(R
0
H
10
18]
3]
1
-

ule 30 was repealed effective April 1, 1984, andé its subject




Rule 496. Briefs of Respondents and Others

Briefs of the resporndent or other party shall comply with the
provisions of the rules prescribed for an application for writ of
error and particularly with the provisions of Rule 469 [4%4] (g), (c),
(e), (£), (g), ané (h) [+-43¥-emd-<n}].
Corment: The prorosed amendment deletes the erronecus reference to Rule
214 (recuisites cf briefs in the ccurt of appeals) and substitutes Rule 469
(recuisizes of epplicetion for writ of errcr to the Supreme Court); also, the

references o suzdivisions (J) and (n) are delerted.




Supreme Court Order Relating to Preparation of Transcript (following Rule 376a)

The Clerk shell deliver the transcript to the appropriate Court

of Appeals. [and-shaii-in~aii-eases-indeorse-uvpon-it-before-ie-fimaliy

(h) ~he followinc indcrsement shall be made bv the Clerk on

certificazes for affirrance cn notice under Rule 287(a):
"Apclied for by P.S. on the day of . A.D.
1¢ , and delivered to P.S. on the gay oI

, A.D. 1¢ " and shall sign his name officially

thereto. [(Thecagma-imdevsement-shaii-be-made-op-cawesificpean—sor

Corment: 3Sincez the clerk of the trial court delivers the transcript

directly o zhe :}erk cZ the cour: of appeals, instead of tc the appellant, an
ircdcrsement ¢ 1ts delivery to the appellant is erroneous. Under Rule 387(a),
however, the clerx of the trial court may be requested by the appellee to

celiver certifiec ccpies of the judgment and the appeal bond or other document

&

recuired to perZsct an appesl. In such event, the indorsement is required.



Supreme Court Order Relating to Rule 388a, originally issued February 1, 1950

Delete "Rule 388-a" and substitute:

Rule 388a

Corment: Minor textual change

Sucreme Court Crcer Relatirng to Rule 388z, originally issved April 24, 1950

Delete "Rule 443) ancd substitute:

"y
i
1B

ule 2(e)

Comment: 1Aule 443 was repealed effective 2pril 1, 1984, and the subiect




Comment applicable to the remaining proposed amendments:_ The following
rules contain express references to various articles of the civil statutes that
were repealed, effective September 1, 1985. The substance of these statutes
have beeﬁ ccdified in either the Texas Government Code or the Texas Civil
Practice and Remedies Code, both effective Seétember 1, 1985. The ;mendments
conform these rules to the two new codes. Several rules also need to be amended

to ccnformm to the Texas Eusiness and Commerce Code anéd the Texas Property Code.

- 12 -



Rule 1B8a. Recusal or Disqualification of Judges

In subdivision (g), delete "Article 200a" and substitute:

sections 74.034 and 74.035 of the Texas Government Code

7]
[+
-
ib
w
(@]

Parties to Suits

Delete "title cf the Revised Civil Statutes of Texas, 1925, dealing with
ané substitute:

Texas Business and Commerce Code

Celete "Articles 1986 arnd 1987 of such statutes" and substitute:

seczicn 17.001 of the Texas Civil Fractice arnd Fermedics Ccde




Rule 87. Determination of Motion to Transfer

In subdivision (z) of paragraph 2:

Celete "Secticn 1" and substitute:

secticn 15.001

Delste "Secticn 2" and substitute:

secticns 15.C1l1-15.017

Deig=e "Zfection 3" andéd substitute:

s=ctions 15.031-15.040

Zrticle 18¢5" and substitute:

the Texas Civil Practice and Femedies Code

«

.

fule 1il. Citetion by Publication in Actions Against Unknown Heirs or

Stcckholders of Defunct Corporations

Delete "~rt. 2040 of the Revised Civil Statutes of Texas, 1925," and

section 17.004 of the Texas Civil Practice ané Remedies Ccde



http:Unkno\.TI

Rule 112. Parties to Actions Against Unknown Owners or Claimants of Interest in

Land

"~

Delete "Acts 1231, 42nd Leg., p. 369, ch. 216" and substitute:

section 17.C05 of the Texas Civil Practice and Remedies Code

Rule 113. Ci:cation by Publication in Actions Acainst Urkrcwn Owners or

Clzirants of Interest in Land

Deliere "IZ the plaintiff in an action authorized under Acts 1931, 42rnd

In suits authorized by section 17.005 of the Texas Civil Practice and

Fezec:izs Ccede, the plainti

L1

£
~ 7

Rule 161. VYhrere Soze Defendants Not Served

Delete "Zrz. 2088 of the Texas Revised Civil Statutes" and substitute:

csecrtion 17.001 of the Texas Civil Practice and Remedies Code"

- 15 -



Rule 163. Dismissal as to Parties Served, Etc.

Delete "Art. 2088 of the Revised Civil Statutes of Texas" and substitute:

section 17.001 of the Texas Civil Practice and Remedies Code.

Rule 185. Depcsiticns in Foreign Jurisdictions
In caracraph 2, delete "Article 3746 of the Revised Civil Statutes cf

" and sutstitute:

secticn 20.001 of the Texas Civil Practice a2nd Remedies Code

tc Taxke Immediate Acticn

“Article 1€19 of the Revised Civil Statutes, as amended" and

substitute:

section 22.22C(b) cf the Texas Government Code



Rule 469. FRecuisites of Application

In line 4 of subdivision (d), delete "Subdivision 2 of Article 1728" and
sucstitute:

subseczticn () (2) of section 22.001 of the Texas Government Code

.

In lines 6 ard 7 of subdivision (d), delete "subdivision o Arricle 1728"
ané¢ substiztute:
csubsection cf secticrn 22.001 of the Texas Governren+t Code

In lines 8 ané ¢ cof subdivision (d), delete "Subdivisicn 6 of Article 1728%

suzsection (&) (6) of secticn 22.001 of the Texas Covernment Ccdée

In the seccrnd caragrach, delete "subdivision 2 of Art. 1728 of the Revised

$ Taxas, as amended" and substitute:

5

subsection (2)(2) of section 22.001 of the Texas Government Code



Rule 49%a. Direct Appeals

In the first paragraph, delete "Article 1738a" and substitute:

section 22.001(c) of the Texas Government Code

Rule 62lz. Discovery in Aid of Enforcement of Judgment

Delete "Zr+icle 3772, V.A.T.S." znd substitute:

szczicn 34.001 of the Tevas Civil Practice and Remedies Code

cicTent Finel Icr Carnishment

Celeze "suzdivisicn 2 of Article 4076 of the Revised Civil Statutes of

Texas, 122Z3" and substitute:
subsecticn 3 of section 63.001 of the Texas Civil Practice and

Semecies Ccde

- 18 =~



Rule 696. Application for Writ of Sequestration and Order

In the second paragraph, delete "Article 6840, Revised Civil Statutes" and
substitute:
sections 62.044 and 62.04S5 of the Texas Civil Practice and Remedies

Code

Rule 741. PRecuisites of Complaint

Zelete "ar+ticles 3973, 3¢74 and 3975, Revised Civil Statutes" and
sucstitute:

secticns 24.001-24.0C04 of the Texas Propertv Code

Delete “articles 3973-3994, Revised Civil Statutes" and substi<tute:

sections 24.001-24.008 of the Texas Properzy Code

%

- 19 -



Rule 772.

Delete

substitute:

Xule

Ry

RN

Procedure
1925," and

"Art. 6101 of the Revised Civil Statutes of Texas,

section 23.001 of the Texas Prcperty Code

Cleaim for Imprcvements

8G06.
Celete "Articles 7393-7401, Revised Civil Statutes"” and substitute:
secticns 22.021-22.024 of the Texas Property Ccde
tle 807, CJudcment Wren Clalm Icr Improvement 1is lhade
n lirnes I and 3, delete "irticles 7323-7401, Eevised Civil Statutes" znd

substitute:
sections 22.021-22.C42 cf the Texas Property Code

2, Revised Civil Statutes” and

“<r

T
Foe)

line 7, cdelete "Articles 7397-739

substitute:
.023 of the Texas Property Code

~9

22.022 ana 22



Rule 808. These Rules Shall Not Govern When

Delete "Articles 7364-7401A, Revised Civil Statutes,™ and substitute:

sections 22.001-22.045 of the Texas Property Coce

~ule €10. kecuisites cf Pleadings

Delete "irticle 1975, Revised Civil Statutes," and suzstitute:

section 17.003 of the Texas Civil Practice and Remedies Code

e Zv Tublicaticn in Actions Under Article 137

>

Ir zhe cagticon delete "Article 1975" and substitute:

gection 17.CC3 of the Texas Civil Practice and Eemedies Ccde

In line 1, delete "Article 1975, Revised Civil Statutes" and substitute:

secticn 17.003 of the Texas Civil Practice &and Remedies Code

- 21 -
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May 2, 1984

Mr. Hubert Green
Attorney at Law

500 2lamo Naticnal Bldg.
San Antonic, Texas 78205

e o .
2 A Y
ATTORNEYS AT LAW

A PROFERSS NG "OOBRHR LY v

103 WEST PeuLiPS
CONROE TEXAS 777301

Re: Aédministration of Justice Committee

f"uié 3€$£ (Proposed)

Dear Hube*t

Please find enclosed proposed Rule 364a.

As you can see there have been some changes made which were pre-

sented recently, and hopefully these
objections made at our last meeting.

I am, by copy of this letter, asking
of this propcsed Rule to the members

Sincerely,

Guy E. Hopkins

GEH/blh

encl. _

cc: Evelvn Avant
State Bar of Texas
Box 12487
Capitel Station
~Austain, Texas 78711

changes will satisfy any

that Ms. Avant send a copy

of the committee.

=HQUSTC 1713 3531477



(Proposed) RULE 264a

STAY OF ENFORCEMENT OF JUDGMENT OR ORDER
PENDING APPEAL

In lieu of a supersedeas bond provided for in Rule 364a,
the «court from which or to which an appeal is taken may
order a stay of all or any portion of any proceedings to
enforce the judgment or order appealed from pending on
appeal upon further finding that the appeal 1s not
frivolous, not taken for purposes of delay and that the
interest of justice will be served by a stay.

Either court may vacate, limit or modify the stay =Zor
good cause during the pendency of the-appeal. A motion to
vacate, limit, or modify the stay shall be filed and

determined in the <court that last rendered any order
concerning the stay subject to review by any higher
court.

Any order granting, 1limiting, or modifying a stay must
provide sufficient conditions for the continuing security
of the adverse party to preserve the status guoc and the
effectiveness of the judgment or order appealed irom.






7%, OFFICE OF COURT ADMINISTRATION

{: e TEXAS JUDICIAL COUNCIL

1414 Colorado, Suite 602 + PO. Box 12066 « Austin, Texas 78711 « 512/475-2421
TO: Chief Justice Pope

FROM: C. Raymond Judice
DATE: August 22, 1984

RE: Proposed amendments to Rules of Civil Procedure.

One of the proposed amendments to the Rules and Standards for the
Court Reporters Certification Board would require that the court
reporter insert in the certification of any deposition or court pro-
ceeding his or her certification number, date of expiration of current
certification and his or. her business address.

Presently, the Suvreme Court:- Order Relating to the Preparation
of Statement- of Facts as found following Rule 377 of the Texas Rules

of Civil Procedure do%not require these matters to be imserted in
such certification.

Attached is a draft of a proposed amendment to this order which
would insert these requirements in that order.

OCA:MEMPOP.21
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PROPOSED AMENDMENT TO SUPREME CQURT ORDER
RELATING TO THE PREPARATION CF ) /
STATEMENTS OF FACTS ’
Item (e) of the Supreme Court Order Relating to the Preparation of
Statements of Facts (Rule 377, T.R.C.P.) 1is amended to read as
follows:: )

(e) The statemeot of facts sball contain the certificate signed
by the court reporter in substance as follows:

"THE STATEZ OF TIXAS
COURTY OF

I, e o et e e oo v e s s o’s, official court reporter in and for
EHE & o ¢ ¢ v o o o o COUTE Of o o o o o o o o County, State of Texas,
do hereby certify that rhe above and foregoing coatains a true and
correct traascription of all the proceedings (or all proceedings
directed by counsel to be included in the statement of facts, as the
case may be), in the above styled and numbered cause, all of whieh
occurred ir open court or in chambers and vere reported by me.

1 further certify that this transcription of the record of the
proceedings truly and correctly reflects the exhibits, if any, offered
by the repsective parties. .
VIINESS my band this the ¢ o o ¢« d3Y 0f o o ¢ o o o ¢ o5 19 ¢« ¢ & «
‘ (Signature)
0fficial Court Reporter”
(Typed or Printed Name of Reporter)

Certification Number of RePOTTET: « o« o o o o o ¢ o o o o o o o o o

. Date of Expiration of Current CertificatioB: .+ ¢ o o o o o o o« o &

Business Address: I R I P

..l....‘;.l.c‘.l..s...c.
. 0

Telephone Number: P ) :?

@ & & o @ ® 4 4 9 ¢ e s e a s
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OFFICE OF COURT ADMINISTRATION
TEXAS JUDICIAL COUNCIL

'— 1414 Colorado, Suite 600 » P.O. Box 12066 « Austin, Texas 78711 « §12/475-2421

TO: Justice Jim Wallace
FROM: C. Raymond Judice

DATE: December 11, 1984

RE: Proposed amendments to Rule 423, T.R.C.P.

During the meeting of the Chief Justices of the Courts of Appeals
on Friday, November 30, 1984, the assembled Chief Justices adopted a
motion by Chief Justice Summers that the attached proposed amendments

to Rule 423, T.R.C.P, be submitted for consideration by the Supreme
Court.

I was asked to forward it to you for consideratiom by the
Advisory Committee.

R/
(st Qs 432 0 (pin B,

OCA:LETJIM.21
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SUGGESTED AMENOMENTS TO RULE 423, TEX. R. CIV. P.

Rule 423 Argﬁment.
(a) Right to Argument. When a case is properly prepared for submission,
any party who has filed briefs in accordance with the rules prescribed there-

for and who has made a timely request for oral arcument under (f) hereof may,

upon the call of the case for submission, submit an oral argument to the
court.[eiﬂwﬂheﬁﬂ—ﬁpﬁﬂﬁénhw*méeaﬁkep1nﬁnaah——}ﬁ+w$vaﬁreﬁ1wﬁnaﬁh-sﬁb
coptes shatk be-fFHed-with-the recerd:d

(b) Unchanged.

(¢) Unchanged.

(d) Time Allowed. ‘In the arqument of cases in the Court of Appeals,
each side may be allowed thfrty (30) minutes in the argument at the bar, with
fifteeﬁ (15) minutes more in conclusion by the appellant. In cases involving
difficult questions, the time allotted may be.extended by the court, provided
épp]ication is made before argument begins. The court may also align the

parties for purposes of presenting oral argument. The Court may, in its

-

discretion, shorten the time allowed for oral araument.

Not more fhan two counsel on each. side will be héard, except on
leave of the court.

Counsel for an amicus curiae shall not be permitted to argue except
that an amicus may share time allotted to one of the counsel who consents and
with leave of the court obtained prior to argument.

(e) Unchanged.

(f) A party to the appeal desiring oral argument shall file a request

therefor at the time he files his brief in the case. Fajlure of a party tc




file a recuest shall be deemed a waiver of his right to oral argument in the.

case.  Although a party waives his right to oral argument under this rule, the

Court of Aopeals may nevertheless direct such party to appear and submit oral

arocument on the submission date of the case.

The Court of Appeals may, in its discreticn, advance cases for

-

submission without oral arqument where oral arqument would not materially aid

the Court in the determination of the issues of law and fact presented in the

appeal. Notice of the submission date of cases without oral argument shall be

given by the Clerk in writing to all attorneys of record, and to any party to

the appeal not reoresented by counsel, at least twenty-one (21) days prior to

the submission date. The date of the notice shall be deemed to be the date

such notice is delivered into the custody of the United States Postal Services

in a properly addressed post-paid wrapper {envelope).

NOTE: Additions in text indiéated by underline; deletions by [strikeouts]
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WILLIAM W, KILGARLIN
JUSTICE
THE SUPREME COURT OF TEXAS

P. O. BOX 12248
CAPITOL STATION
AUSTIN, TEXAS 78711

August 20, 1985

(512) 475-2548

Mr. Luther H. Soules, III
Soules, Cliffe & Reed

800 Milam Building-

San Antonio, Texas 78205

Dear Luke:

Enclosed is a copy of my letter in reply to Jim
Kronzer's protest that the supreme court is not
ordering published Rule 452 opinions from the courts
of appeals in those cases in which the supreme court
grants writ and writes. I think Jim has a valid
concern, and I personally would appreciate an expression
of opinion from the Advisory Committee on the subject.

Likewise, I enclose a copy of an article I am
submitting to the Texas Bar Journal in regards to
problems with the unidentified expert witness. Please
read the conclusion in which I recommend that Rule
215-5 be amended to include certain language. I
would like for you to present my proposal tc the
Advisory Committee.

William W. Kilgarlin
WWK:sm

Encl.



WILLIADM W, KILGARLIN
JUSTICE
THE SUPREME COURT OF TEXAS

P. 0. BOX 12248
August 20, 1985 CAPITOL STATION

AUSTIN, TEXAS 78711
(512) 475-2548

Mr. W. James Kronzer
1001 Texas Avenue
Suite 1030

Houston, Texas 77002

Dear Jim:

Thank you for your letter of August 12, 1985. It
raises a very valid point about which this court has
never reached agreement.

When I came on the court, we routinely ordered
previously unpublished court of apocals' opinions
printed anytime we granted writ in the case. Then,
one day in discussion, one of the judges pointed out
that in his view the court of appeals' opinion was
not worth publishing, as it added nothing to the law.
Accordingly, we issued our opinion without ordering
the appeals court opinion published.

Since that time, we have been inconsistent in

ordering opinions published when we have written in
cases.

Of equal concern is that sometimes courts of
appeals originally order their opinions not published,
then we n.r.e. 'the case, and subsequently the court
of appeals orders the opinion to be published. I do
not mean. to say that we treat differently cases with
published opinions from those with unpublished opinions,
but sometimes we might well write an n.r.e. per curiam
if we knew that the appeals court opinion was going
to be published.

In Woods v. Crane Carrier Corp., the El Paso
Court of Appeals decided the case on the basis that
it was not errcneous to fail to give an instruction
in conjunction with an issue when that instruction
appeared later in the charge in connection with
another issue. I do not agree with the position of
the El1 Paso court, as you.can probably gather from my
opinion. Howevecr, the El Paso court totally missed




Mr. W. James Kionzer
August 20, 1985
Page TwoO

the fact that the requested instruction had been
dictated in conjuriction with objections to the charge.
As we were affirming the judgment of the El1 Paso
court, I did not wish to give weight to what I
‘considered to be an incorrect position by having the
El Paso court opinion published. Tovar is a different
matter. It followed close on the heels of Redinger

v. Living, Inc. and was clearly controlled by that
case. In my opinion, there was no need to publish

the Amarillo court's writing in Tovar.

I do agree with you that this matter is of '
significant validity, and I personally would appreclate
a recommendation from the Advisory Committee. There-

fore, I am sending a copy of this letter to Luke
Soules. .

Sincerely,

William W. Kilgarlin
WWK:sm

cc: Luther H. Soules, 111
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CHIEF JUSTICE V THE SUPREME COURT OF TEXAS CLERK
JOHN L. HILL P.O. BOX 12248 CAPITOL STATION MARY M. WAKEFIELD
JUSTICES AUSTIN, TEXAS 78711 EXECUTIVE ASST.
SEARS McGEE WILLIAM L. WILLIS
ROBERT M. CAMPBELL
FRANKLIN S. SPEARS ADMINISTRATIVE ASS'T.
C.L. RAY MARY ANN DEFIBAUGH

JAMES P. WALLACE

TED Z. ROBERTSON
WILLIAM W. KILGARLIN
RAUL A. GONZALEZ

July 9, 1985

Mr. Luther H. Soules, III, Chairman
Supreme Court Advisory Committee
Soules & Cliffe

1235 Milam Building

San Antonio, TX 78205

AQ’ Re: Tex. R. Civ P. 216, 439, 440, 441

Dear Luke:

Enclosed is a memo from Judge Robertson supporting
deletion of Rules 439, 440 and 441. His suggestion is
that all remittiturs should be eliminated.

The First Court in Houston recently handed down an
unpublished opinion in First State Bank of Bellaire v.
C. H. Adams, a copy of which is enclosed. To avoid the
probiem in the future, I suggest that Rule 216 be amended
to require both a jury fee and a request for jury not less
than ten days before trial. -

Sincerely,

Q

7yt
James P. Wallace
dJustice

JPW:fw

Enclosure

cc: Mr. Michael T, Gallagher, Chairman

Administration of Justice Committee
\ Fisher, Gallagher, Perrin & Lewis

2600 Two Houston Center
Houston, TX 77010



MEMORANDUM

TO : Judge Wallace

FROM: Judge Robertson

DATE: July 8, 1985 z-

RE : Supreme Court Advisory Committee

———— —— - —— - i —————— " — — — — — — T — T —— " T — — - — — — > . - ——— ——— —— ——————

It is suggested that the Supreme Court Advisory Committee
consider deleting and/or abolishing Rules 439, 440 and 441 of the

Texas Rules of Civil Procedure.
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@ourt of Appeals

N Sl.;E‘:_l'.,E;Dpou:\T First Supreme Pudicial District
Urnye D v . 1

OF TEXAS

APR 10 1985

_ | ) OPINION' Z@ q"\Q 2
MARY M. WAKEFIELD, Cler RO ¥
By______________-——DePUW .
C.H. ADAMS, APPELLANT
NO. 01-84-0536-CV VS.

FIRST STATE BANK OF BELLAIRE, APPELLEE

On Appeal from the 189th Judicial District Court
of Barris County, Texas
Trizl Court Cause No. 78-8109

The appellant, C.H. Adams, brought this suit'for
damages alleging an illegal offset by the appellee, First State
Bank of Be;laire, against funds that Tri-State 0il and Gas, Inc.
had on deposit with the bank. The appeilant was a shareholder of
Tri-State 0il and Gas, Inc. and, as its successor in interest,
intervened in the suit. The trial court granﬁed a summary

judgment for the appellee, and the appeliant now asserts three

" points of error on appeal. He alleges that the trial court based

its judgment on issues not expressly set out in the appellant's

motion for summary Jjudgment; that the four-year statute of

“limitations is applicable to his cause “of action, not the two-

year statute of limitations; and he asserts that the doctrines of
res judicata and estoppel prevent a recovery by the appellee.

Tri-State's relationship with the appellee was as a
depositor and a borrower. It maintained four bank accounts with
the appellee, and on Januafy 16, 1976, borrowed $100,000 from
appellee. The loan was evicdenced by a note which was secured by
warehouse receirts. On February 20, 1976, Tri-State borrowed
another $30,000 from the appellee, executed a second note and
secured that note by an assignment of oil leases.

On March l/ 1676, the State of Texas filed suit
against Tri-State and some of its officers and stockholders,

alleging irregularities in Tri-State's operations and prayed for

a2 receiver to be appointed. The state court, after an ex parte

hearing, granted the state's reguest and appointed a receiver.
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On March 3, 1976, beczuse of an article in a BHouston
newspaper concerning the state's activities against Tri-State,
the appellee became aware of the state court action. Although
the appellant's notes had not matured, the appellee declared
itself to be insecure, and qﬁfseﬁ $102,000 of the appellant’s
deposits against the $100,000 note. Thereafter, numerous checks
which Tri-State had issued were-dishonored by tﬁe bank.

. Unknown to the appellee, on March 1, 1976, Tri-State
had filed with the Federal Bankruptcy Court a petition under
Chapter XI of the Federal Bankruptcy Act, seeking an arrangement
to pay off and satisfy the debts it owed to its creditors. The
appellee became aware of the bankruptcy action about two or three
days after it was filed. |

On Marcﬁ 31, l§f6, the bankruptcy court entered its
order appointing a receiver and authorizing the receiver to
operate the bd%iness and manage the property of Tri-State until
further order of that court. The bankruptcy court also ordered
.the aprellee to set up a special trust account and place the

$102,000, which it had offset against Tri-State's note, in that

<. account, Funds could not be withdrawn except by order of the

‘-bénkruptcy court. The appellee protested the setting up of this

special account and appealed to the Federal District Court.

On appeal, the district court reversed the judgment of
‘the bankruptcy court; That order also ndted that the appellant
had reached an arrangément with its creditors, that the ‘issue of
the special trust account was then moot, and dismissed tﬁe
appeal. The appellant then appealed to the 5th Circuit Court of
Appeals, which dismissed that appeal as being moot.

The appellants filed the present lawsuit on March 2,
1978. The trial court's docket sheet reflects that the appellee
filed two motions'for summary judgment which were denied. 1In May
of 1983, the case was certified as being ready for trial, was
placed on the non-jury docket of the civil district courts of
Harris County, Texas, and in April of 1984, the case was assigned
to trial in another district court.

After briefly discussing the issues of the case with
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the attorneys, the trial judge stated as follows:

The court, as a matter of judicial economy,

is going to reconsider the defendant's

motions for summary Jjudgment and the

Plaintiff's responses to them and all of the

-attachments, affidavits . and documents

furnished with them. :

The parties apparently acquiesced in this procedure
because no cbjections were made, and the court's action is not
raised as a point of error on appeal.

After the court made its announcement, the parties
presented their marked exhibits to the court. The parties also
made several stipulations to the court. After a discussion
between the court and the attorneys, the court announced its
ruling.

Although the court's reasons for granting the summary'
judgment are not shown on the face of its final judgment, the
record made at the summary judgment hearing reveals that the
court stated its reasons as follows:

My . holding 1is that in any event the checks

were presented after the filing and the

property not then being the property of the

drawer but the property of the estate of the

bankrupt, they were lawfully dishonored.

The appellant's complaint in its first point of error’

is ‘that the trial court erred in granting a summary judgment on

issues'that were not expressly set 6ut in a motion,. answer, or
any other response.

The appellee's amenced motion for summary Jjudgment
stated that "the appellee was entitled. to a summary Jjudgment
as there was no genuine issﬁe of material fact and no disputed
issue of fact in the instant case: (1) because appgllee had
fully complied with the orders of the court ‘(bankruptcy court);
and, (2) that the appellant's cause of action was barred by the
Texa; two-year statute of limitations. See Tex. Rev. Civ.
Stat. Ann. art. 5526 (Qernon Supp. 1985}).

It is manifest that the trial court's judgment was not

based upon the two grounds set fdrth'in the appellee's moticn for

-Sumimary judgment. However, the appellee contends that although

the questicn of lawful dishonor was not raised in its written

moticn for summary judgment, the parties orally agreed at the



summary Jjudgment hearing to ccnsider the guestion of the
dishonoring of the checks. We have reviewed the record made at
the summary judgment hearing, and we find nothing in that record
to substantiate the appellant's contention.

Texas Rules of Civil‘éroéedure 166-A(c) requires that a
motion for summary Jjucdgment must state the specific grounds
therefor. If the trial court finds there is no genuine issue as
to any—material fact and a party is entitled to judgment as-a
matter of law on the issues expressly set out in the motion or
in the answer or other response, thg court must then render
summary judgment for the moving party. it Ho o) ea
Creek Basin Authoritv, 589 S.W.2d 671 (Tex. 1979).

Thus, since the basis of the trial court's judgment was
not on either of the twdl grounds expressly set forth in the
appellee’'s motion for summary judgment, the basis for its

judgment must be contained in appellant's response or answer to

"~ the motion, or the judgment cannot stand. Tex. R. Civ. P..

-166A(c).

The appellant’s response and answer to aprellee's

amenced motion for summary judgment initially reiterates the

'~facps set forth in its petition. It then asserts the defenses of

res judicata, estoppel, and asserts that the four-year statute of

limitations is applicable, not the two-year statute. These

defenses do not raise the issue of the bankruptcy court having

the &appellant's depééits in custodia Jlegis at the time the
appellée made its offset against the appellant's accounts, which
was the basis of the trial court's summary judgment.

We find that the Eummary judgment granted by the trial
court was not based on 1issues expressly rresented to it by
written motion, answer or other response. Ve hold that such
action is prohibited by Rule 166-A(c), and sustain the’
aprpellant's first point of error.

We also hold that the record would not support a

summadry judgment on the grounds asserted by the appellee in its

motion for summary judgment. The appellee asserts that the two-

year sStatute of limitations bars a recovery by the aprellant,
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As heretofore stated, the parties agreed that the checks which
were dishonored were dishonored after March 4, 1576. The docket
sheet reflects that this law suit was filed on March 2, 1978.
Thus, the present suit was filed within the ;wb—year statute.

| The appellee's second'basis for summary judgment was
that it had fully complied with all the orders of the bankruptcy
court and accordingly haéd the legal right to dishonor the Tri-
State éhecks. The record indicates that the first order of the
bankruptcy court was cGated March 31, 1976. The appellant intro-
éduced into -evidence approximately seventy checks tha; were
dishonored by the appellee after March 4, 1976. Because of ‘the
numerous stamped endorsements on the back of each of the checks,
we cannot ascertain how many of the checks were dishonored
between thé dates of March 4 and March 31. We assume, as the
appellee asserts, tha£ it did follow all the Bankruptcy court's
orders, but the issue, as we understand it, is whether the

appellee wrongfully offset Tri-State's debts prior to the

.bankruptcy court accepting Jjurisdiction over the assets and

liabiities of Tri-State. This issue requires a legal de-

termination of when the bankruptcy court's jurisdiction attached.

'~i£~also requires a factual determinatien of when the appellee

" became aware of the bankruptcy action and whether it applied the

offset before or after it became aware of the bankruptcy action.

Also, there is the issue of whether the appellee was justified in

making the offset Qhen all of 1its 1loans were secured by
collateral which it had deemed adequate just a few weeks before
it declared itself insecure and applied the offset. Fur ther,
there is the issue of what checks were dishonored and when the
dishonor occurred. Since there were factual issues to be de-

termined, appellee was not entitled to a summary judgment on the

basis it had complied with the bankruptcy court's orders.
We do not reach the issue of whether the trizl was

correct in its holding that Tri-State's bank accounts were in

custoddia legis at the time its checks were dishonoreé by

appellee. The reason for this is that the issue was not raised
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in the party's gpleadings in the summary judgment proceedings.
The judgment of the trial court is reversed and this

cause of action is remanded to the trial court.

/'s/ ' JACK SMITH

¢ Jack Smith ,
Associate Justice

Associate Justices Bass and Levy sitting.

No Publication. Tex. R. Civ. P. 452.
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WILLITAM W. KILGARLIN
JUSTICE
THE SUPREME COURT OF TEXAS

P. 0. BOX 12248
August 20, 1985 : CAPITOL STATION

AUSTIN, TEXAS 78711
(512) 475-2548

Mr. Luther H. Soules, III
Soules, Cliffe & Reed

800 Milam Building

San Antonio, Texas 78205

Dear Luke:

Enclosed is a copy of my letter in reply to Jim
Rronzer's protest that the supreme court is not
ordering published Rule 452 opinions from the courts
of appeals in those cases in which the supreme court
grants writ and writes. I think Jim has a valid
concern, and I personally would appreciate an expression
of opinion from the Advisory Committee on the subject.

Likewise, I enclose a copy of an article I am
submitting to the Texas Bar Journal in regards to
problems with the unidentified expert witness. Please
read the conclusion in which I recommend that Rule
215-5 be amended to include certain language. I
would like for you to present my proposal tc the
Advisory Committee.

William W. Kilgarlin
WWK:sm

Encl.



WILLIADM W, KILGARLIN
JUSTICE
THE SUPREME COURT OF TEXAS

P. 0. BOX 12248
August 20, 1985 CAPITOL STATION

AUSTIN, TEXAS 78711
(512) 475-2548

Mr. W. James Kronzer
1001 Texas Avenue
Suite 1030

Houston, Texas 77002

Dear Jim:

~ Thank you for your letter of August 12, 1985. It
raises a very valid point about which this court has
never reached agreement.

When I came on the court, we routinely ordered
previously unpublished court of appeals' opinions
printed anytime we granted writ in the case. Then,
one day in discussion, one of the judges pointed out
that in his view the court of appeals' opinion was
not worth publishing, as it added nothing to the law.
Accordingly, we issued our opinion without ordering
the appeals court opinion published.

Since that time, we have been inconsistent in

ordering opinions published when we have written in
cases.

Of equal concern is that sometimes courts of
appeals originally order their opinions not published,
then we n.r.e. the case, and subsequently the court
of appeals orders the opinion to be published. I do
not mean to say that we treat differently cases with
published opinions from those with unpublished opinions,
but sometimes we might well write an n.r.e. per curiam
if we knew that the -appeals court opinion was going
to be published.

In Woods v. Crane Carrier Corp., the El Paso
Court of Appeals decided the case on the basis that
it was not erroneous to fail to give an instruction
in conjunction with an issue when that instruction
appeared later in the charge in connection with
another issue. I do not aqree with the position of
the El Paso court, as you.can probably gather from my
opinion. However, the El Paso court totally missed
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the fact that the requested instruction had been
dictated in conjunction with objections to the charge.
As we vere affirming the judgment of the E1 Paso
court, I did not wish to give weight to what I
considered to be an incorrect position by having the
El Paso court opinion published. Tovar is a different
matter. It followed close on the heels of Redinger

v. Living, Inc. and was clearly controlled by that
case. In my opinion, there was no need to publish

the Amarillo court's writing in Tovar.

I do agree with you that this matter is of )
significant validity, and I personally would appreclate
a recommendation from the Advisory Committee. There-

fore, I am sending a copy of this letter to Luke
Soules.

Sincerely,

William W. Kilgarlin
WWK:sm

cc: Luther H. Soules, III
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WHAT TO DO WITH THE UNIDENTIFIED EXPERT?1

On the last day before summer recess, the Supreme Court of

Texas granted writ in Yeldell v. Holiday Hills Retirement and

Nursing Center, Inc.,2 and scheduled oral argument in November.

Hopefully, when we write in that case, the court will lay down
guidelines that will aid trial judges in deciding when to allow
the testimony of an expert witness or person having knowledge of
relevant facts3 not identified in response to interrogatories.

Guidelines are needed because in the years following Werner v.

Miller,4 an inconsistent body of law has developed as to when to

permit such testimony.

This article will examine the problems encountered with
unidentified witnesses.> Specifically, case law both before and
after the 1981 amendments to the Rules of Civil Procedure will be
discussed. This discussion should deménstrate that there is no
consistent siandard used by appellate courts in allowing or refusing
testimony. Finally, a suggestion for problem solving in this area

will be proposed.

I. . HISTORY OF RULE 215-5

Tﬁe current provision, Tex. R. Civ. P. 215-5, allows for the
exclusion of unidentified.witnesses' testimony "unless the trial
court finds that good cause sufficient to require admission
exists."® This rule, effective since April 1, 1984, is virtually
the same as former Rule 168(7),7 with the exception that the
current rule requires identification at least thirty days prior .

to trial, whereas the former rule had a fourteen-day requirement.



For this reason, all cases involving testimony of unidentified
witnesses arising since January 1, 1981, may be treated similarly.
Prior to the 1981 rules amendment, Tex. R. Civ. P. 1688 only
provided that "[a] party may be required in his answers to identify
edch person whom he expects to call as an expert witness at the
trial and to state the subject matter concerning which the expert
is expected to testify." Supplementing interrogatory answers was
not required under the pre-1981 rule unless there was an agreement
by thé parties to supplement, a court order requiring supplementa-

tion, or service of new interrogatories requesting supplementation.

While it is true that under the pre-1981 rules, with persis-
tent effort it was possible for a party to discover identities of
expert witnesses and other persons having knowledge of relevant
facts, there was no provision which required the revealing of

witness information a designated number of days prior to trial.

Fdrther, prior to Lewis v. IllinoisAEmployers Insurance Co.,9 it
generally had been held that answers to interrogatories could be
obtained only by first securing an order compelling them. Thus,

acquiring the identities of experts was a cumbersome task at

best.

II. PRE-1981 CASE LAW

In Werner v. Miller;l0 a method requiring identification of

expert witnesses was utilized by the late George Miller, then a
Harris County district judge. Judge Miller had pending before

him a products liability suit in which plaintiff Werner sought an



order compelling International Harvester Company to answer certain
interrogatories. These questions included a request for identifica-
tion of expert witnesses. International Harvester had likewise
sought "the identity of Werner's experts. Judge Miller sustained
International Harvester's objections to Werner's interrogatories.
Contemporaneously, he granted International Harvester's motion for
designation of experts. Utilizing Harris County local rules then

in effect, which permitted the setting of cases on request by attor-
neys, Judge Miller ordered that the party setting the case for

trial designate thirty days prior to filing his setting request

such experts he intended to call to testify. Two days after
receiving the designation, the other party was required to desig-~
nate its expert witnesses. The order culminated with the language
"[e] xperts not designated as provided by this Order shall not be
allowed to testify.“ll Werner sought mandamus against Judge
"Miller, arguing that he should not be forced to wait thirty days
prior to a trial setting request before obtaining a list of
International Harvester's expert witnesses. Although granting

leave to file, the.supreme court denied the mandamus, finding that
Judge Miller had not abused his discretion in sustainihg International

Harvester's objections to Ronald Werner's interrogatories.

The court's opinion:in Werner v. Miller was barely off the

printing presses when the Supreme Court Advisory Committee convened
on May 4, 1979, to consider amendments to the discovery rules,.

The minutes, which consist of recorded comments ¢f the members of
the Advisory Committee, demonstrate that there was considerable con-

cern for the need to end gamesmanship as to designating witnesses.l2



Many members argued for a rule that would allow ample time prior

to trial for deposing witnesses.

Another supreme court case interpreting the pre-1981 Rule 168

was Smithson v. Cessna Aircraft Co..l3 Because a trial court

ruling applied New Mexico law to future loss of earnings in a
wrongful death action, Mrs. Smithson changed her strategy in
mid-trial and opted to call a previously unidentified commercial
airline pilot to testify as to her husband's potential earnings
had he pursued a flying career. The trial court postponed the
trial over a weekend in order to allow Cessna to depose the
pilot, and then allowed the deposition into evidence. The court
of appeals reversed the judgment for Mrs. Smithson, saying that
the trial court had abused its discretion in permitting the
deposition testimony. Although approving of the delay in the
trial to allow Cessna to depose the pilot, the court of appeals
‘heid that was not enough -- that Cessna also needed an opportunity
to vefify the testimony respeéting the qualifications and salary
levels of commercial pilots.l4 The supreme court reversed the
court of appeals, pointing out that Cessna had failed to request

a lengthier postponement of the trial, or a continuance. 15

III. POST-1981 CASE LAW

.

although the 1981 addition of the good cause language to Rule

168 was designed to remove ambiguities in interpretation of the
rule, in fact it has not achieved its purpose. Already, as this
survey of twelve decisions indicates, trial courts have been

affirmed when they allowed testimony; reversed-when they allowed



testimony; affirmed when they refused testimony; and, reversed
for refusing testimbny. While such decisions can be easily
categorized as "allowance" and "rejection," the standards used to
reach those holdings -- when standards are mentioned in the

opinions -- are less susceptible to labeling. The standards are

remarkably inconsistent.

A. Case Law Allowing Testimony
The first case to be decided under ‘the 1981 rule was National

Surety Corp. v. Rushing,l® a worker's compensation case. Rushing

had failed to identify any doctors who might appear in his behalf,
answering the interrogatory "[tlhis has not been determined."
During voir dire examinaﬁion, Rushing queried the wveniremen as to
. their knowledge of a chiropractor, Dr. Elliott. Immediately,
National Surety objected to Dr. Elliott being permitted to testify.
The trial court offered the compensation carrier a recess to
debose the witness. National Surety declined the court's offer
and made no other motion. Thé trial court thereupon overruled
National Surety's objection and found good and sufficient cause
for allowing Dr. Elliott's testimony. The éourt of appeals
affirmed the trial court judgment for Rushing, stating: “We:
invokeithe well-established rule that the failure to comply with
the discovery rules is directed to the sound discretion of the
trial court whose action can be set aside only upon a showing of

clear abuse of discretion."l7 The court of appeals emphasized

"la]gain, we note that defendant did not seek a continuance of
the case and there is no indication in the record that such relief

would have been denied if sought,"18



In another worker's compensation case, Texas Employers'

Insurance Association v. Webb,l9 Webb's response to requests to

name her testifying experts wés that she did not know at the

time. ﬁowever, she did name, in response to another interrogatory,
that she had been treated by a Dr. Stockton. Texas Employers'
deposed Dr. Stockton and secured his records. At trial, when
Webb sought to call Dr. Stockton as a witness, Texas Employers'
objected. 1Its objection was overruled and Dr. Stockton was
permitted to testify. 1In affirming the judgment for Webb, the
court of appeals said "[i]n such situation the testimony of Dr.
Stockton could not constitute a surprise to defendant and we

think the trial court authorized to find that good cause sufficient
to admit his testimony existed, and authorized to overrule defen-
dant's objection."20 1In its application for writ of error to the
supreme court, Texas Employers' complained that the court of
"appeals had placed a burden on the insurance carrier to show
surprise, which was not authorized by the rules. The supreme
court refused the application for writ of error, with the notation
"no reversible error." However, it should be noted that the
position of Texas Employers' that it had no burden to show surprise
in order to prevent the testimony is undoubtedly correct. The
fact that Texas Employers' had deposed Dr. Stockton and was
therefore cognizant of what his testimony was likely to be,
probably constituted the basis of good cause for the trial court's

admitting the testimony, although this does not appear of record.

Another case turning on the no clear abuse of discretion

standard was Harris County, Texas v. Jenkins.2l 1In that case,




Jenkins had sued the county because it withheld medication from
him while he was incarcerated in the county jail. He had identified
a Dr. Ratinov as the expert witness he intended to call, but had
failed to reveal, in response to a proper interrogatory, that
videotapes related to the lawsuit existed and would be used in
connection with Dr. Ratinov's testimony. The court of appeals
affirmed the judgment for Jenkins, holding that supplementation
of a party's answers to interrogatories was permitted within
fourteen days of trial, but only if the trial judge believed that
good cause for such supplementation existed. The court said that
it was unable to say that the trial court abused its discretion

by allowing the videotape. into evidence.

Supplementation of interrogatories was also the subject of

Texas Employers' Insurance Association v. Garza.<22 In that case,

Texas Employers' had served interrogatories upon Garza, a worker's
-édhéensation claimant, requesting the identity of testifying
experts. The interrogatoriesvhad been submitted on October 8,
1982. On September 29, 1983, four days prior to the béginning
of trial, Garza responded by identifying Dr; W. E. Foster as a
testifying expert. Over objection, the trial court allowed br.
Foster:to testify. In affirming the trial court judgment, the
court of appeals stated that under Rule 168, the trial judge had
the authority to grant leave for late filing of answers to inter-
rogatories. The court also observed that Rule 168 applied only
in instances where there was no pre-trial notice of the prospective
expert witness. The court of appeals reasoned that in such situa-

tions where the trial court grants leave for late supplementation,



then the trial court is not bound to find good cause before
allowing the testimony. Although finding "no reversible_error,"
the supreme court, in a per curiam opinion, disapproved of the
twofold rationale of the court of appeals. Therefore, it can be
concluded that prior to allowing testimony of any witness named
within what was then fourteen days, and now thirty days, in advance

of trial, there must be good cause found by the trial court.

Another court of appeals opinion introducing the element of
surprise and harm in conjunction with allowing the testimony of a

previously unidentified expert witness was Doyle v. Members

Mutual Insurance Co.,23 a case involving a suit on a fire insurance

policy. Doyle's attorney was permitted to testify as to the
reasonableness and necessity of his fees even though he had not
previously been named in response to interrogatories as an expert
witness. The court of appeals stated that because Doyle had
.pléaded for attorney's fees, the court could not see how Members

Mutual could be either harmed or surprised.

The court of appeals concluded that allowing the testimony
was an exercise of discretion by the trial court and could only
be set aside upon a showing of a clear abuse thereof. There had
been a similar holding in another case involving recovery of

&

attorney's fees in Allied Finance Co. v. Garzal4 and was relied

upon by the court of appeals in Doyle as authority. Both Members

Mutual and Doyle filed applications for writ of error.

As previously observed in connection with Texas Emplovers'

Insurance Association v. Webb,25 there should be no burden upon




the party opposing the testimony of the unidentified witness to
show harm or surprise. The burden is on the offeror to show that
he has good cause for allowing the testimony in spite of his
failureé to identify the witness. Nevertheless, the supreme court
refused both applications for writ of error with the notation "no
reversible error." While the court does not give reasons for its
refusals of applications, as in Webb, éhe court in Doyle could
have éoncluded from the record that under an abuse of discretion
test, good caﬁse existed to allow the testimony. It will be
noted that the court of appeals' opinion observes that attorney's
fees had been pled for and that Members Mutual was knowledgeable

that Doyle's attorney had -done considerable work on the case.26

One last case which would have allowed testimony is Holiday

Hills Retirement and Nursing Center, Inc. v. Yeldell.27 veldell

had sued her employer for damages for an on-job injury because
ﬁhé center was not a subscriber to worker's compensation. 1In
interrogatories served on the‘nursing home, Yeldell had inquired
of the identity of anyone having personal knowledge of'the facts
of the case. A co-worker, Shirley Scrogging, was not listed in
the response to the interrogatories, nor was she listed in a:
suppleﬁéntal response. The fact situation in this case is not

unlike that of Texas Employers' Insurance Association v. Webb.

Although Scroggins' name had not been listed in response to
interrogatories, there was evidence that Yeldell's attorney knew
of Scroggins' .existence and at one time asked to take her deposi-
tién. When the nursing home sought to call Scroggins to testify

that Yeldell's injuries were solely attributable to Yeldell's
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conduct, the trial judge refused to permit the testimony. The
court of appeals held the exclusion of Scroggins' testimony to be
error. After a lengthy discussion of duty to supplement under

Rule 168, the court of appeals observed that there had been no
claim of surprise or prejudice by Yeldell, and that Yeldell had

not asked for a continuance to either depose Scroggins or otherwise
to prepare to meet her testimony.28 The court of appeals concluded
that tgere had been no duty on the part of the nursing home to

supplement its answers to interrogatories.

B. Case Law Disallowing Testimony
While the above cases all stand for the proposition that the
testimony of a previously unidentified witness was either properly
allowed or should have been allowed, at least three recent court
of appeals' opinions have held that it was not an abuse of discre-
tion for the trial judge to refuse to permit the testimony of

previously unidentified witnesses. One case, 0Olin Corp. v.

91522;29 while reversed by the supreme court on other grounds,
involved an effort by the corporation to call Dyson's father as a
witness to testify to Dyson's admission of alcohql consumption
before the collision which led to the lawsuit. Prior to trial,
Dyson had sent interrogatories to Olin, asking it to identify
every witness who had any- knowledge of any facts pertaining to
the cause of the alleged occurrence or to any alleged acts of the
plaintiff. Olin had not named Dyson, Sr. in response to the
interrogatories. Olin complained that the trial court had abused
its discretion in refusing to allow any testimony by Dyson,

because part of the testimony that it sought to elicit from him


http:testimony.28
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was as to a "deal" between Dyson and another individual to suppress
evidence, which was an independent event not addressed by any of
Dyson's interrogatories. The holding of the court of appeals was
that the trial court properly excluded all of the testimony

because sanctions could be used selectively.

In Temple v. Zimmer U.S.A., Inc.,30 a products liability/medical
maipractice suit, the plaintiff had failed to nameVDr. Donald Baxter
as a testifying expert in response to interrogatories. Temple's
complaint was that an intramedullary rod, manufactured by Zimmer,
which was placed in her thigh bone some thirteen years earlier,
had fractured. The trial court allowed Dr. Baxter to testify
solely in a rebuttal capaéity, over Zimmer's objection. However,
during Dr. Baxter's testimony Temple sought to elicit an opinion
that the rod was defective. The trial court excluded this testi-
mony because it was not rebuttal evidence. The court of appeals
‘éffirmed the judgment adverse to Temple, éaying that the exclusion

by the trial court was within its sound discretion.

The third case is Texas Employers' Insurance Association v.

Meyer.3l Although a pre-1981 rule case, the holding in Mever is
still applicablg. Even though the rules may not re§uire it, if

one promises to name all witnesses, expert or not, he is bound by
that promise. 1In a workér's compensation case, Meyer reguested
Texas Employers' to name all potential witnesses. Not only did
Texas Employers' fail to object to the interrogatory, as it was
entitled to'dé, it promised that when the identity of the witnesses
were known, it would supplement by naming the witnesses. At

trial, Texas Employers' sought to introduce the testimony of a
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fact witness to show that Meyer, although claiming disability,
had been seen working after the date of his alleged injury. The
trial court excluded the testimony of the fact witness, and the
court Of appeals affirmed the judgment for Meyer, saying that it
was within the sound discretion of the trial judge to impose

. sanctions which excluded evidence when discovery violations

existed.

Two recent cases have held, however, that it was error for
the trial court to admit testimony of previously unidentified
expert witnesses or other persons having knowledge of relevant

facts. Refusing to follow the precedent of Doyle v. Members

Mutual Insurance Co. or Allied Finance Co. v. Garza, the court of

appeals in GATX Tank Erection Corp. v. Tesoro Petroleum Corp.,32

reversed a judgment in a case in which Tesoro's attorney had been
allowed to give testimony as to attorney's fees. In that case,
'Tésoro had identified several expert witnesses in response to
interfogatories, but had failéd to name its attorney. When the
lawyer sought to testify on the reasonableness and neéessity of
attorney's fees, GATX objected, but the court overruled the
objection. The court of appeals observed that Tesoro did not
offer any evidence showing good cause sufficient to require the
admission of the testimoﬁy. The court likewise observed that
such testimony was the only testimony of reasonableness of the
attorney's fees and without the testimony, there was no evidence
to support the recovery. The opinion does not menticn an abuse
of discretion standard, and the holding is surely what the law

ought to be. The burden should be on the one seeking the testimony
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to show good cause sufficient to require the admission of that
testimony. Without good cause appearing of record, the allowing

of the testimony should be erroneous.

Another case, similar in point but utilizing abuse of dis-

cretion language, is Texas Industries, Inc. v. Lucas.33 Although

holding that it was error to permit the testimony of a previously
unnamed expert witness, the court of appeals modified and affirmed
a judgment for Lucas. Texas Industries and Lucas both filed
applications for writ of error. The supreme court granted both
applications and reversed the judgment as to Lucas, thereby

making it unnecessary to write on the sanctions point. Lucas had
sought to call a previously unnamed economist to testify as to

the inflationary effects and future value of any presently awarded
damages. Lucas' argument supporting admission of testimony was
that he had believed that the trial judge was not going to permit
.fekas Industries to argue to the jury about the earning value of
any lump sum jury award. When informed by the court that such
argument would be permitted, Lucas said that he needed‘to call

the expert. The trial judge announced that.he would permit the
expert to testify even though Texas Industries and another défendant,
Evermaﬁ, objected, asked for a continuance, of, in the alternative,
asked to withdraw their announcements of ready. While overruling
these motions, the trial court did allow the overnight taking of
the economist's deposition. The court of appeals held that Lucas
had not shown .a compelling reason for allowilng the testimony.

The appellate court further reasoned that the expert's testimony

was not necessary to rebut the discussion of the lump sum factor
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and, therefore, the trial court had abused its discretion. 1In a
novel approach to avoid remanding the case, the court of appeals
ordered a remittitur of $344,316.60, saying that sum was what the

jury had awarded as a result of the expert's testimony.

Iv. CONCLUSION .AND PROPOSALS

The question now arises where are we in this thicket? Clearly,
as'loﬁg as an abuse of discretion test without adeqguate guidelines
is utilized, there can be no crystallization of the law in regards
to testimony by previously unnamed witnesses. Trial judges have
no standard to follow, particularly when two courts of appeals
have held the testimony of a previously unidentified attorney on
the subject of attorney's fees to be admissible, but another
court has held it not so. In order to extricate ourself from the

briarpatch, certain rules should be followed.

First, the burden to show good cause should be placed squarely
upon the offeror of the testimony. It should not be incumbent
upon one opposing testimony to show surprise, prejudice, or
anything else. Segoﬁd, it was the clear intent of the drafters
of Rule 215-5 to put an end to discovery gamesmanship; to allow
for full discovery of testifying experts' opinions; and, hopefully,
because of such, to induce settlement without costly trials and
delay. Therefore, efforts to avoid the rule's purpose should be

thwarted.

Good cause can and, I am sure, frequently does exist to support
the calling of a previously unidentified witness. For example,

one's expert may become ill or unavoidably unable to attend trial
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for a host of good reasons. Rather than seeking a continuance of
the trial on that basis, a party may conclude to go ahéad with
trial so long as he can utilize the testimony of another expert,
even though the latter has not been named. Perhaps, as in Texas

Employers' Insurance Association v. Webb, where the expert has

already been deposed and his records obtained, it can be said

that good cause requiring the admission of his testimony exists.
However, that the opponent has not been prejudiéea by the testimony.
is not enough. Simply because the opponent has not been taken by
surprise is also insufficient. Even when the pleadings show a
necessity for using expert opinion in order to make out a prima
facie case, good cause does not exist. On the other hand, if
unforeseen developments occur in trial, such as the granting of a
trial amendment, surely that would constitute good cause regquiring
the admission of a previously unidentified witness to combat the
-evidence adduced pursuant to the trial amendment. While I recognize
that to some extent there must always be discretion upon the part
of the trial judge to decide when to allow aﬁd when to refuse
testimony, we can aid the trial judge by developing a consistent

body of law in this relatively new field.

One solution is to amend Tex. R. Civ. P. 215-5 by borrowing
language from Tex. R. Civ. P. 141 which reads "([t]he court may,

for good cause, to be stated on the record, adjudge . . . ." The

mere inclusion of the words "stated on the record" would enable
us to do certain things. First, if the trial judge failed to
state on the record the good cause found by him to require the

admission of the testimony, it would obviously be error to have
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allowed it. Second, by stating the good cause on the record,
appellate courts could more easily crystallize the law by deciding
what constitutes good cause and what does not. The rule could be
further amended by adding a final sentence that the burden of

showing good cause is upon the offeror of the testimony. I fear

that unless some steps such as these are taken, inconsistencies

will continue to mount in the field of admission or exclusion of
testimony of previously unidentified witnesses, and the well-intended
motivations of the drafters of the discovery rules will be thoroughly

frustrated.

I realize my sclutions are harsh and may result in the loss
of a case by a non-complying party. But imposition of such a
sanction will guarantee future compliance by that party's attorney.
When all the cards are on thé table, a greater chance for settlement
exists, and we may see a reduction in costly and lengthy trials
.Qﬁiéh pose an ever increasing threat to the administration of

justice in Texas.



FOOTNOTES

1l The word "expert” is used to encompass the following categories
of persons whose identities are required in response to
interrogatories: (a)'expert witnesses who will testify; (b)
consulting experts whose opinions are relied upon by testifying
experts; - (c) potential parties; and (d) persons having knowledge

of relevant facts. See Tex. R. Civ. P, 1l66-b-1-d,e.

2 See 28 Tex. Sup. Ct. J. 567 (July 17, 1985); docketed as C-4177
in the supreme court. Argument is scheduled for November 13,

1985.

3 Tex. R. Civ. P. 166b-2-d, e, supra note 1.

The Advisory Committee to the Supreme Court of Texas rec-
ommended to the court that the rules be changed to reguire the
identification of all witnesses in response to interrogatories.
See Minutes, Advisory Committee to the Supreme Court of Texas,
November 12-13, 1982. However, in promulgating the amendments to

the Ruies 6f Civil Procedure, effective April 1, 1984, the

Supreme Court of Texas rejected the recommendation,
4 579 S.W.2d 455 (Tex. 1979).

5 Téchnically, the word "witness" 1s inaccurate but 1is useé for
simplicity. See Dyson v. Olin Corporation, 692 S.W.2d 456 (Tex.
1985) (Kilgarlin, J., concurring); Employers Mutual Liability

Insurance Co. v. Butler, 511 S.W.2d 323 (Tex. Civ. App.--Texarkana

1974, writ ref'd n.r.e.). See also supra note 1.

6 Although Tex. R. Civ., P. 215-5 refers to "Supplementation of

Discovery Response," it clearly includes situations where there
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10

11

has been no initial discovery response. Tex. R. Civ. P..
166b-5-b provides: "If the party expects to call an expert
witness when the identity or the subject matter of such expert
witness' testimony has not been previously disclosed in response
to an appropriate ingquiry directly addressed to these matters,
such response must be supplemented to include the name, address
and telephone number of the expert witness and the substance of
the testimony concerning which the expert witness is expected

to testify, as soon as is practical, but in no event less than
thirty (30) days prior to the beginning of trial except on leave

of court."

See Tex. R. Civ. P. 168(7)(a)(3), effective January 1, 1981 and

amended April 1, 1984.

Amendments to Tex. R; Civ. P. 168, effective February 1, 1973
and amended January 1, 198l1. Tex. R. Civ. P. 168, as originally
édopted September 1, 1962, contained no provision as to identity
of expert witnesses. Tex. R. Civ. P. 1l86a, by amendments
effective January i, 1971, allowed for discovery of potential
parties and by aﬁendment effective February 1, 1973 allowed for
discovery of persons having knowledge of relevant facts. Rule

186a was repealed, effective april 1, 1984.
590 S.W.2d 119 (Tex. 1979).

579 S.W.2d 455 (Tex. 1979).

Id. at 456.
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23

24

See generally Minutes, Advisory Committee for the Supreme Court

of Texas, May 4-5, 1979, Austin, pp. 49-118.
665 S.W.2d 439 (Tex. 1984).

632 S.W.2d 375, 384-85 (Tex. App.--Austin 1982).

665 S.W.2d at 444. The supreme court stated:
Of the actions available to the trial court, exclusion of
Baumann's testimony may have been the only remedy Cessna
desired. It was not, however, the only appropriate means
available to the trial court for dealing with Mrs. Smithson's
violation of Rule 168. Therefore, the trial court's refusal

to exclude the testimony was neither arbitrary nor unreasonable.
628 S.W.2d 90 (Tex. Civ. App.--Beaumont 1981, no writ).
Id. at 93.
Id. at 92..
660 S.W.2d 856 (Tex. App.--Waco 1983, writ ref'd n.r.e.).

Id. at 858.

678 S.W.2d 639 (Tex. App.--Houston [1l4th Dist.] 1984, writ ref'd

n.r.e.).

4

675 S.W.2d 245 (Tex. App.--Corpus Christi), writ ref'd n.r.e. per

curiam, 687 S.W.2d 299 (Tex. 1985).
679 S.W.Za f74 (Tex. App.--Fort Worth'l984, writ ref'd n.r.e.).

626 S.W.2d 120 (Tex. App.--Corpus Christi 1981, writ ref'd n.r.e.).
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25

660 S.W.2d 856.

26 The court of appeals stated:

27

28

29

30

31

32

33

The trial court apparently found that good cause existed for

the admission of

this expert testimony by the lawyer trying

this case. We fail to see how appellee was surprised or

harmed by this testimony as to attorney's fees because this

attorney and his

firm had represented Doyle at all times in

this action. The petition prayed for recovery of attorney's

fees, and at least a considerable portion of the attorney's

work in this case was known to the insurance company.

679 S.W.2d at 778 (emphasis added).

686 S.W.2d 770 (Tex.
1d. at 772-73.

678 S.W.2d 650 (Tex.

App.--Fort Worth 1985, writ granted).

App.--Houston [l4th Dist.] 1984), rev'd on

other grounds, 692 S.W.2d 456 (Tex. 1985).

678 S.W.2d 723 (Tex.
620 S.W.2d4 179 (Tex.

S.W.2d (Tex.

(No. 04-83-00452-CV,

634 S.W.2d 748 (Tex.

App.--Houston [14th Dist.] 1984[ no writ).
Civ. App.--Waco 1981, no writ).

App.--San Antonio 1984, writ requested).

April 24, 1985).

App.--Houston [l4th Dist.] 1982), rev'd on

other grounds, 27 Tex. Sup. Ct. J. 491 (July 11, 1984).



RULE 215

5. FAILURE TO MAKE SUPPLEMENTATION OF DISCOVERY RESPCONSE
IN COMPLIANCE WITH RULE 166Db. A party Who fails to supplement
seasonably his response to a request for discovery in accordance
with paragraph 5 of Rule 166b shall not be entitled to present
evidence which the party was under a duty to provide 1in a
supplemental response to offer the testimony o¢f an expert
witness or of any other person having knowledée of discoverable
matter when the information required by Rule 1l668b concerning the

witness has ncot been disclosed, unless the trial court €

3
£

S

N
-

-

i

that good cause sutfficient to require admission exists. The

burden of establishing good cause is upon the offercr of the

evidence. I£f the trial court finds that good cause sufficient

to require admission exists, it must succirctly state the

reasons for the determination of good cause on _the record orior

to admitting anv such evidence.

COMMENT : Justice Kilgarlin makes the above recommended
change in his paper "What To Do With The Unidentified Expert?"
published on August 20, 1985. This suggestion merely states
that the offerorﬁof the evidence has the burden of establishing
good cause and the ¢trial court must state the basis of the

finding of good cause on the record.

%
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& T TN GALLERIA TOWER

DACLAS.TEXAS 75240-6604 FATINTLAW D4.. L

. za

st TELEX

SooN R OPRLT-EE March 23, 1984 73-28€: TELESER.
£ L =al2 rniRn TANND N

ANTSEW o CiLLCN

W = 2= MzCCAD

5aS~ D.MANN TELEPHONE:

Gas .

MY BUCSK RICHARD 214-2323-%712

THO™MAS £, TYSON
“AED.Y L. wWATSON®
JO=N M. CONE

. S NC* ADMITIED IN TEXAS

Mr. William V. Dorsaneo, III
SMU School of Law
Dallas, Texas 75275

Mr, Michael A, Hatchell
500 1st Plzce
P. C. Bcxw 629

Tyler, Texas 75710
Mr. Luther H. Soules, III .~
— 235 ~ilam Building

RE: Administration of Justice Committee
Rule 452

Gentlemen:

Qur efforts with West Publishing Company, National
Office of State.Courts and others has begun to bear fruit in
furnishing information for the subcommittee and committee to
consider in connection with possible revisiorn o 4 I
would like to have some opinions of substance to report to
the committee at the next meeting although I do not believe
we can undertake an actual revision of the rule before
receiving at least a consensus on an approach. From what I
have heard ané some of the enclosures indicate, it 'is my view
that the guestion of "unpublished opinions" or "selective
publication" may well become a public issue. Enclosed are
three articles which were forwarded tc me by the editorial
department of West Publishing Company which surveys the
available information with respect to the publication of
opinions.

Please let me have your visws at your earliest conven-
ience.
. Sincerely,
. PERSbSEs
et

John Fea*her

cCc: Mr. Hubert W. Green
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SELECTIVE PUEBLICATION: AN ALTERNATIVE
TO THE PCA?

Hasey L5 ANSTEAD®

~.
.

and Fus

¢
~

“Of the cases that come before the court in which I sit, a majority,
1 think conld not. widh semblance of reasor. be decided in any way but
vne. The law and its application alike are plain. Such cuses are pre-
destined, so to speak, to wlirmances without cpinion.” :

TSR VP VR F RO

Cardozo?

.
L2

INTRODUCTION

The last few vears have been u tinie of tremendous activity and change
within Flerida's appellate justice svsiem. In 1977, the ries of appellate pro-
cedure were substumdnlly revised* In 1979, a fith a-peilate disirict was
cezied,’? and the Industrial Relations Commiaion, the :raditional vevicwing
bl for woikers' compereation apascals, was al

ped, ap i ostatewide
sarrsdicton for review of cll workers’ comensation appral- placed in the
constizutional umendeent possed in 192V redefined the Florida Sunicioe
Court’s jurisdiction.* in cdd’tion o thes? siructurad and procedural change:.
there was a suinslential micicase 1n the number of judzes :2rving on the
district courts of apreal® and these courts sprbstanually revised their insernal
procedures for piccess g wppeals” Almaest all of these changes resulied from
pressures creatat by the cnermaous increase in shpeals filed duriug the 100U
and 1070% and 1o the conseguent state appellate court overload.?

Appellate overload has «xisted for some time ihroughont the federal and
state appellate systems, and niany believe the probiem has reacked aisis pro-

Cirst District Court of Appealt inalis, @nd pernzps mosi sizniicantly, 2

*B.A,, 1960, Uniserditv oi Florida; LLIB. repiaced by J.L:, 1-5* Unienity of Fistida;
1.1.M L 1981, University of Virginia, Meiuber ci the Florida Ear, Julize, Fouth Dismoict Court

J
of Appeal for the Swie o Tlorida.

3

1. B Carpozo, Lo Narvrg oF i Juniaiar Trocrs. 154 (1021 (efirring 1o his
sevite ot the MNew Yori Court of Appeals). Cardozo subsequenty increased this estimate |
w “wine tenths, pernzps ke B Casrroro, THE GROWIH OF THE Law 0 (192)

2. See Mann & Whley, Fic ida’s New Appcliate llules, 32 Fra. B.J. 120 (i478).

3. In re The Cisation ‘of tiue District Court of Appeal, Fifth District, 274 So. 24 972
(F:a. 1979).

4. Miami-Daide Water ¥ Sewer Agthority v, Commiv. 352 8o, 24 129 M,
3. Fra. Conar. art, V. § 5h (1S30), See generally Englan, Hunter & Viiliiam | Cor-iifu-
tionai Jurisdiction of the supmreme Court of Flerida: 1980 Rejorm. 72 U. Fra. L. REV, 1.7
{1980) (delineating iae jurisdictional reforms).

6. In re Advisory Opinion to Guvernor, 374 So. &J 924 Tla 12.79;

7. See,eg., I re Rule 971, 874 So. 2d 902 (Fla) (per curiam) i
of Apicilate Provdmn~ 4331, which ailows disuice court en banc nrace
So. 24 700 (1970) (:in:l.unr he emlier adoption of the en hanc suld
&, See REPCRT o0F " 7 Cootanglon ON THE Ficilpa Arrirraie CoosT Sta ey fT ol i

JUTON

pring Frro gy Ty

C2Sh odiiea %47

A3 13, 1979 a0 S vinl the Flerida Supterne Gours, Tollais Les, Ylaridad "her inafter
cired > Regortl,

139
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. 19 INIVERSITY OF FLORIDA LAt REVIEY [Vol. XX XTIV 1955
( pertiors® Naturally, with the increase in appesls filed there has boen a Soine rules simpis
' corresponding yise in the nnmuer of appellate opinions iscuec. In resjunse o . f published, while o
compioints that the courts weie preducing woce epinons than conid be ey

~

“ 4 case to maoct Stri

proporly assimilated, and that many opdr fons held po precedentiul value, muny Y isedlts Publication
1uricdictions have stopped sublisiting aid ot thedr opinions.™™ Ahouy sl - law; that alter, e
conapiains from Florida's oyl community have not surfaced publicly, in 1980 ':‘ issues of continuir
Chiei Jistice Alan Sunidbes g requested the Appalivte Rules Committee ot the ‘; xisting rile of la

Florida Bar Association to stuly the selective publication concept and to make
recommendations conceraing its adoption in Florida?! Svhsequently, the
committee voted unanimousiy to veport its opposition o implemcniation of
any form of selective pubiicnion.?? -

The purpose of this article is to examine the concept of -efective publica-
ticn 2s it has been utilized in the United States and to comuare ihat practice
with the current Fiorida -opinion practice. This articic focuses on the mpac
sclective publication would have on the Florida appeliate justice sysiam. It
concludes with a prorosed solution to the problews of e burgeuning appellate
«vorlload and the proiiicration of opiuions. which intertotes tha selective

- publication concept wi.h Vlorida's current opitiion pructice.

provide that unpr
of no precedential
The primary purj
tion and use of
lective publication
to dutermine the ¢

Under the pro
ing the case may «
is also encouriiger
at the tirne the di
in dra{tng the oy
comuutinicate the

3

Sty

P VP TR IR AP DU U 2R v'.(.‘hh,‘.ﬂv' [ 2 P R W aaal L 28 ) o Y i S "!‘f’i“‘:‘wb .f'. Y e ‘w

3 v Dy- . " K . e e
SUTLECTIVE DUDTHICATION iing ‘le‘_.:;“ PrING pis

RSN The term sclective nablication refers io the practice wheiel,y oniv cerain R
apspeilate court opinicns are publabied iu an effcial repoiter. For cnaniple, tie publication
under such a practice. so:ae Florida districr court of a3 penl opinions, ull of —
witch the West Puldishing Company presemtly uring in rhe Sonthern Reporter, .

\ would not be published. An unpublished ovtiinn would vemazin piwt of the ﬁ:r:r‘:
official court record and vailable to the public, but its disnibution wenuld be only if
limited to tiie partics thie tiial court, and otiters having a speciic need. The publisae
apoellate panel issuiig the opinion, cr some vz body, such as the sate’ 4% ser o
Fighest court, would Jetoraine whether the opiniun worll be puldished. order ar

or dissa
.M othe ¢
osatisfient
1. The

not w

Most scleciive publication svsrems are civbhodied in court ruies the highest

LS

e

coutt in the jurisdivticn adonts.* speahc stundares fer pa'hciuon vary widely.

9. See Carrington. { nwead Docict: end the Courts nf Afjcals: The Liueat (o the
Tunction of Review and tie National Louw, 82 Harv, Lo Rev, 3l (870 Heokios, A2ipeidats
Ovycrload: Prognoesis. Diugnesrs arl Analeatie, AviFt.ae G, A, T w0, 05 ISRLIENN

10. Ilopkins, sut-.u o 9oal 30,

dssignm
HSIIHERIN
3. Al on:

1. Minwmes of the Appailate Rules Comuunee of the Flaiidy Do AweciGon (juae 26 rresel’

1981 fon Qlc with the brerida Dar Asociauen, Talihaesee, Floshay [heweiaftan vaed

i Pahic

) Minutes]. cited a
12, Id. \oany.
13. Onc widely followed niodel rule prevides:

"r.

ADpviscRY COUNCIL
(1973 Theveinafta
14. Sez Revne
Siazes Court of p
5. Sre. og.t

1. Swandard [v Pubiieation
An cpinion of the (highest courty or of the Jint~rmediwe court: szhall not
be designated far publication nnless:
2. The opingn entablishos a new tule ov law or alters or modifies an cxisting

‘
| ]
¢
"~
l'.\.
]
-
-~
Z{L

ruie: or thre hold et ne
b.  The opinfea involses a depat Bsue of continuing pubhe futnet, or 16. See, ey 1
¢. The npinisy criticizes exiing laws or \T. Seq, 2z, 0
d. The epienyesoivean apparent eonflict of anthauin, = 18 See,eg,i
2. Opintons of e coure shzll oe published oniv if the majoriny of sk judges ¥ - 1L, See,eq.,
7
» 0
. =
~
- %

&’
Px]
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cexisring rule of law 10 a rovel tuctual situation.’® Publicrtion ruics frequently

1633 SELZCTIVE PULIICLTION 191
Some ruies simplv provide that an opinion niust have precedential value to be
publiishad, while others invoke a piesvraprizn against publication and require
a case to mect strict and .getailed threshold tests belore publicat:on is author-
iceld ¢ Publication is typicully reservidd {or ominions that establish a now rule of
law; thau alter, mo ‘ify, explain, or visidcize 2y existing rule of Jaw: that resolve
issuss of continuing pub:lic interest, resolve conflicts ot luw; or that apply an
provide that unpublished opinions, since they have been detennined to be
of no precedentiai valne, may not be cited as precedent in any other case.’®
The primary purpose of these provisions is to Jiscourage tae private publica-
tion.and use of wnpublished opinions o defeat the original purpose ol se-
iecrive publication: reducing the body of case law that nceds to be cxamined
to determine the current state of the law.

Under the piovisious vl some selcctive pubiication rafes. e panct decic-
ing the case may decide 1o publish only 4 portion of an opinient® The panel
is «lso encowraged o meke ar early dechion conterning publiculion, usually
ot the tirae the decision can {erence s bieldl so dian the author iy save time
iadeidng the opinton, ~ate in the hnowiedge that o is poended Sviaaiily w
coipmunicate the ourt’s &

sion to the partics, e Lot oy eLeslsh ans fase
el

vrincipic® Scice prmdictions wiso atuthor ooan iescpendent body, in
NeC TESIRNCE A S]

AU OB nLer o comt adnduisirtors el tntiess 1o make
e ;,-.z!)iic:nion demsioaty Alost states with bteraeiate

Gnpelisic courts

participsung i the decision find vian o standar! for publication as set out
in section (1) oi this rule is saiisied, Concurring apiuions shiadl L published
only if :the mzjority opmimn is publisted, Dissenting opintoas neas be
published if tie dissinting judge determines that o standavd for pubiication
as set out in sectionp /1) of this rule is sarisued. Tihc thizhest cowiy may
order an uanublisied epinion of the dntermedinte vourty o a coucinring
or disseniing ovirion in that court publisied.

I the ~taudond or publication as set out e seedon o oof

(%)

X the rule i
satisfiedd as 16 - niy G part of an ophuon, enly that part - il e pubibhed,

1. The iwdees who uecide tae enw thatl consider the question of whetier or
a6t e publinic an cpinvven s the case befme or at dae tme the widting

assigniaent is made, z2nd ac that dime i spproprinte, they <hall make

tentative decision 1ot to publish.

All opanons that are not found o sausly 3 stardand jor pebbication s

prosevibed n se.tion (1) of this yule shall he maried, ot b

Fublication. Opmions an2rzed. Not Designarad fam galiicade

(5]

iigratea for
21, shall not be
citedd 28 precedent by any comt ur in ans briet or other maierials presented
1o anv court,
AmisofY COUNCIL 2N AITFILATE JITTICE, STANDAwDS FOR PURTICATION OF J¢ WAL OPINtOxs
(1¢73) [licreinafter cited as STANDARDS FOR Pupttcationl.
14. See Revaolds & Ridunan, An Evaivation of Limited Puhinatiern in the Usniread
Steetes Court of Apheal: The Piice of Reform, 43 U, G, T, Wev. 375, 53% 91 (1301
15. See, e.g., STANDARIN 10OR PUBLICATION, sufra note 12 (no publiczti o unless cetilin
rreshold tests meth.
16. Ses, eg., id.
17, See,eg.,id.
8. See,ez.,id.
0, See,eg, NJR. G ArmicaTion 1
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\imit sciecrive publication to int:rmediate court opinians, while froviding for
publicatiun et all opinioas of the siate’s highest court.®

History of Selective Publication

Although tire modern selective publication movement has its roots in the
appellate boom of the past twenty years, the concepr of selective publication
is not new, Complaints concerning the prolileration of nppeilaie opinious
and the legzl community's inability to ¢eal with the resulting mass of pubtished
rcportz extend to the beginning ot case Iaw pubiication.®

Selcctive publication by puivaie publishess 1emains the rule zimong avil
law systems, Noosegular or oficial 1eperter systems similer to those of this
conntry exist in those jurisdicuuns, and it s left to private lesal poblishers
to choosce which opinions are sulficienty noteworthy wr pubiication. I mucuce,
few epinions are actually published in those iurisdictions. i caurse, these
svstcn‘:s reiv almost exclusively on deiaiied civil rodes as the source nf their
}';“, while thie commion lusy systoms tely substantially upon cise precedent.”
E.cn ‘u Ingiand, however, wheore the comunen low’ was born, publication
oo peilate epinions stus teen the exception rather than the ruie™ It vas
ot vuetil the mideninercenth century that selected Puglisl cases bomn 1o ba
repoird in any regular manner, 2ud cven touny only a small percentage of
caszs ore published® For examiple, :he All Fagland Law Reparts, the Targest
collection of cases published 1 England, contains only ahout three volimes of
cases cacly year.® S ,

The repcuing of 2ppeliate opirions in thiz country fotlowed n patwern

1 pactiee through most of the nincicentl tevtnry.® Pry
dibshir: selected the opiniuns, or in anv ease: the
perdons thereef, repor.ed in their peblications. In tiie latter halt of the nine-

20, Ser, e, CaL. Sur. Cr. Runz 06,

21, “Tuns, as ihe rlling of u :nowbail, it incieaseth in bulk in e sy age. Ul it be.
comes ntterly unmanzgeable. . . . Iz -pust necessarily c2use ignorance in s procisors and
2ud 1 rolession isel(; because the velumes of the lios are vot easily mastere .
TuE Lavcract or TiF Law 141 (105%) (quoting Lend I1sle),

22 See geaerclly M. Zasper, Tur Pawaakma Procre 131.54 (19903 {quoting 7, ClLoss,
PRICIDEST IN ExcListt Law 12:22 (3d od. 1977)).

23, The dewermination of which cases to repart i< lcft (o the publiziiers. who employ
no precise standards for sclecting pblishable cases:

What tinds its way into the pages of the law renarts is, hewever, t an extent a
praiter of happer-tame. 1t has been ectimited that only 2bout a quarter of the
decisions of the Civil Division of the Court of Appest! 2py ar in the officially sanctioned
Weealv Law Reports Abour 70 per ceut of tiose of the Yiocase of Tmds and die

13, MELLINAOFF,

Privy Courcil appear and about 10 per 23t of these of vhe Court of Aneel
Crimmial Division. Tie Lody ¢f eawe Jaw oo refiecizd in the Weekly Taw Loeporu
groms ar e rate of three volulies ner vearn
21 at o5 The Engiish have repeatcdiv rojcted prenesais thor 210 opiieae he offcialiy
reported, chiecting that such a stem wouid impose fon much 1Yo a Ytpan an aireads
overworked iudiciarv.” M. Warure & R. Wooenrr, THE Eacctag Teaal Sverrar 1.2 e, ‘
24, Sre M. ZANDER, Supra note 25, at 146
22, 1d.
26. Revnolds & Richman, su:ra note 14, ag 37576,

»;
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1845, Wese Publisiuin:
In 1981, West publisi
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tmat {=rtinent author:
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deviiuped. These put
treadis.s and encyclop
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teenth century, federal and state avpellate courts bezan cfiicially reporting all
of their opinions. and private publishers grudually fost control of thie publica.
tion decision.’” Today, West Publishing Company, the official reporter for the
fecerz! courts and most of wie states, publishes virtnally all of this country's
appeilate opinions and many federal triai court opinions as well.?

Tn contrast to the unified court systems of most countries, the United States
has a Lifurcated judidal systemn. I addition to the federal judicial system, each
state has a judicial system complete with its own appellate courts. Despite
their scparate existence, the state and federal systems gencrully shure the same
lcgal waditions and a great deal of unitorniity in their laws. As u result, a legal
researcher may have to search for published authority not only from his own
s:ate, but aiso {rom other states and the federal courts (o properly answer a.
legal problem put before him.* ' '

As our country has crown, activity in our appellate courts Las more than
kept pace. Literally miilions of appeliate opinions have been pablished. Since
1207, West Publishing Compaav alone has published 2301781 opinjons.©
In 1031. West publisied 2066 volumes of federal and regiona! regvrts containe

irg 74,101 opiniens.® ludexing and arwanizing this huge bedy of case iaw, so
that pertinent authovity can be eficiently rerrieved, results in obviour difhicul-

ues. ‘To meet the legal community’s immediate need to knuw the current law,
ucw publications, usuaily focused on one or more subject aicas, have Lecn
developed. These publicauons suppicment the large array ol repores. digests,
neatisos und encvcisuadias thai have iraditionally been relica upei to orsanize
th2 body of faw into usatle form. * Modern technelogy has zha maved ima
e acdd with the dovclopiaent of compneer assisted storage and vetrieval
systemes.™? Notwirhsiand:ig these attemnnts to confine the onslaught ot publis]{ed
oyiniuns to mas. cabic hounds, the modorn legul 1escarclier inces an enormous
and expensive task i searching fer opinions with precedentist value.

Even befcre rhe recent apoellaie '('Yp‘o-'ion. somre mombers of the legei
cemmuaity were aitical of the bianket pablication of all appellate opiuions
recardiess of preswdenua] value. Onz ol the carliest and strongest .riticisns
ame hom Dean Ruicoe Teound. who observed:

After rcading upwards of fonrteen hundred double-colunun pages
of judicial opinions, carcfully sitted from many thousands of pages in
the National Reporter System, one is impelled tu ask whv paper. printer’s
ink, labor, and shelf room should be devoted to the perpetusiisn of

27. Id. at 576.

o8, id.

20 Fur example, states 1ecently sdopting the Uniforiu Commercial Code frequently look
to decisions of other states for guidance in construing the Code provitiens,

30, Letter from Douna Rergsraard, Momuserint Depariment of Wed Publishing Comrany

1o the author (March 19, 1432} (confirming 1 previous telephoue intetview,.
st I
t2. Ser lutobaein. Sotne Refiertiom on the Cuonircl of the PPubiicenon
Couri Crinons, 27 STan. L. Rev. 701, 745 Do 1975\

vt Apiellate

33 Ser Newbern & Wihon, Rule 210 U precedent and the Dig pearing Court, 32 Apk.
. . E

1 Rev. 37, 3060 (1675).
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what for the largest part is avorvedly but repetition of ihings long
aniilnr and is too ottcit merelv claborate elucidation of the obvious.*

1962]

lecuve publicatiz
stene {or mos: sele

Othars, including members of the judiciiny, echnad Pound's sentiment:® 22 In 1964, the |
however, no eflective movement o cmizil the oliferation of Gippellate iorm: by becomin
opinionus began until 1962, when Fugene Prince published un ariicle in the rule apnlicabic or
American Bar Associztion journul assailing the continuing practice of district couris o
publishing ull appellate opinious regardless of precedential value, ™ opinions.®s Also i

Prince’s artcle has gencruily been aedited with giving birar to the mended that fed

e

modern inovement toward sclective publication. Prince reasoned that practicul
difliculsies mandated reform of the continied publicaton of all appellate
opinions. He contended the time and expense that mcnbers of the legal com-
munity mu.. devote to keeving abreast of tne law in such a system would,
indeed it had not already, vitlmately ivcome prontbitive. He linther noted
that most «lecisions involve obvious points cf liw, the outcorme of which is

b dje St

value.?® Subscque
practice of seleai

Periiaps the si
was its 1970 endo
Council, compos
suded judicial ti

tion. The Counci
do tot merit pub
cases; and utilize

Althouel judi
why selective pul
worked appellate
as their most labc
thirty percent of
significant *.hen «
thousands of bri

important enly to the interested partes.”™ Alhough the justification for sa-

K. Lrizis, ArteLLATE Jomcial OrNiens 809 (1974) (quoting R. Found).
See a0 850 10, ’
50, I'rince, Law Books, Unlimited. 48 AB.AL 115 (1960,
37, Dee to the imposiance of Prinee’s views, it may be best 1o consider his ticws un-
tareohed by traislation:

LT American  printed juelicial decisions today number about 'wo zand a ruarter
miii‘'on. The rate of increase is sharpiv, steatdily cud ominousdy up. The fury sears
from 179 10 1810 producadd 30.06¢ reporie? decisions; the next fifis ~cars, ending
in 1D, 3,250,000; add six or seven hundied Wiouzand ioore for Uie past twenty veals,
amd we ilave two and 3 guasier mitliva pius.

[
T wn

Lo

ALY SACEATL L 3 e B0 L R TAB Ly e

Thas state of afluirs is shuply preposterous. {t has already mpaived and mause
ev.urually destrov the reasen for our present system. The inlennite prescrvation of
reroried Jocisions iy irstified largelv ou the ground of certainty —so that the' luwver

/l

The wruth is
not go iutc the
our subjcct is un:

Riiad il )

e
can advise his client. Wher bails get 0 nusnercus thar the lawyver ranunt aJorg ::r will, can remedy
1o 0oy, hosse o read them or recencile envdicts Sieret, the ©asic ptposs i, p Id. at 134-35,
Joomet be reoomivad that teete i chien sood rrason for enaions or some { 32 L.oWakin, )
Yenutt even in osiv ceses. Thie wormal Foicant eares notiing about die frinace ol 50, Ser Reyaobld
of the vpision in lus case oo e futne of Tin. Nor s lie donteresicd in the merit of {_4 40. la.
the opuuon as 3 Jegal csay. e s inerested an the resuit and, aliwer all, the coure's - 41. Sce Sranpaw
i

4., Smith, The
Rev. 26, 28 (1978).

43. In remarks
stated:

T'he un..ub
primarily fo- 1
know the et
the vpinion wil!
The premitm o
goss tp.

Assuning
or “recversed,”
Witheut a rime
that the uice <2

primary duty soxceptions o be recognized in a few dields when basic guestions of
great public inreresr aie hmolved) is to seule private dispuies by deciding cases. Ule-
velomaent of the faw is ucidegtal.

1 the decision is adeerse, the leer wants 1o haow whyv, and while no opinien s
ever satifactory 10 the loser, his 1capeet for the courwns will be less imnpuired 7 the
s s

Le

‘

opiition gives 2 basis for asaring him that his poinls were (airly comsiderea, T
esential in all or cimest 2 eriminal s and many civii opes, and it mas 1w
a lot of pages.

Nint if the opininn h:tojves no new point of Jaw, if the conrt’s derussion proceeds
on scutled legal principic, or holids upon a comminpluce factual sitindon thad the
evidence is sufficicnt o support the findings, why should that opinion go Leyond the
partics or the court of further review, if such there isr hoth the patties uand the

Rk C oy ot DR EEURIT I LA R Eaip

reviewing court are cutidled 1o the reasons for a decisiom: fence the anewer to the
probicm Lefore us 1y nos sbolition of Wwristen orinfons L adered. L L Whe should

U dseuiny COUTt nol concCiaptinish exetei v i Tight to sav “This enfnion i venrered > Franx. Remarke B
{or the bereitt of the pardes and reviewing courts; it is not 0 b offaally, senaried T it sheln
nur cited 23s a precedent:” :*; Klect Cases ui

- 15. Id.
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( (S SEIECTIVE PULRLICATICN WD
lective pubiivation has zince been expande:d, Prinee’s views remair the comer-
s;one {or most sclective pubilication sysiems.

In 1664, the Culifornia Supreme Court responded to Prince’s cait for re-
formi by becoming the funt state Ligh court to acdlopt a selective publication
rule applicable oly to its intermediate appellate courts. By 1875, the California
divrict courts of appeal . woare publishing ouly sixteen percent of their
opiniens.™ Also in 1964, the Tudiciai Coniwrence of the Usited States recom-
mended chat federal courts publish only opinions with geueral precedential
lue® Subsequently, all federal circuit eonres of appezl have wlepted the
vractice of sclective publicatione® )

Perhiape the single greatest :mpetus to the scicctive publication movement
was its 19735 endorsement by the Advisory Cousicil s Apecilate Justice V' The
Council. comypened of distinguished Tawver., taw trofesson, and judgzss®
sdded judiciu: thae saviegs as a substonim justification o r2lective vubiiaas
tron. The Covacil sugzested that appeliate jrdges -honld identify cos which
Jo net merit published opinionz: dislt shorter. tess poliched opinion, on sul:

cases: and uniize the tme aved 10 resolive the miore diffi~uie cases.

Although judicial econom® was not Pringe’s focus, ith

28 Liowil g angor reascst
why selective publicadon has Leen enbraced by many members o0 Gle oners
worked appellate judiciary. Apjellate judges generailv regaid opivion writing
as their most Izhoriowy task.* One study condlnded oniricn wiiting corsume:

p i
thirey percont o an appellate judge's time.* This fzure appears specinily
siginificant whon one considGers that 2 busy appeliate judg2 must anmdts oo

LN thousandy of briefs and montoranda; listen to oral arzuments; conier with

T trath ic that opindens fnoperant to the parties but not to the law <hould
nnt go into the permanent ool The fue dicught which s expresed inelf co

Ul s Unanimous oi, d0is 9 at and s wnanieions sl chot the cenrs, §F thes
wlloezn temady the fmpatien v 0T 28 congerms judicial
RS TR

3. DLOWnRIN, MaNvat on teeetiate Cotar Qrixidng T 10T
29, Sez Reynolds & Richman, stjra uote 14, at 577,

40, Id. -

+1.  See STANDPARDS FOR PURLICATION, subra note 13,

L TR A SRS TIR

I

P 42, Smith, The Selectiz~ Puviication of Opirioni: One Court’s LExpericnve. 27 el L.
REv. 26, 28 (1978). N
13, In remarks direcied 1o the Nindh Circuir Judicizl Conference, vne commeniarer
swaied:
| T he unpublished opinion s fuster and casier tor the onurt. Since it s iniemled
. ptimarily {ur the tizane and tor the instructicn of the trial conrt, Wit of whom
: Lioon the matter to stavt wWith, casiictablv dess horongh enposition iz vequined, Since
the epinion wilt not e ated as suority, there ueet! be less pruning and polishing.
Tl:e premivio on reseavch und crudition goes wown, the premium on simpic osposition
goes up. )
Assuming that the unpoblished opinion has some text sud s not 3 < oy le “uMrm®
or “reversed,” the question Lores 2s 0 [ rosiveay how mach dme 95 tronlvosaved,

o

. -

Without a2 time study one cineat Anew thiss itom wny gwn conversations

o nmate

? t:at the time saving ic 2Lt half

: 112ni.. Nemares Acfore the Nintir Circuit Judicral Conference, Jimore Wirer 1977~ 1L
: J

t 44, shucnman &k Gelland, Tie Use of Locoi ftal= 21 dn tie Hrouin Cane jefres
‘\.

ans

Meivct Cases of "N o Precedentiol Talue™?, 223 Lugory L] 193, 2006 (19849,
-

45. Id.
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catlezoies and oides review records: _onduct rescarch; keen abreast of current
‘aw reviow, tule. and prepare orde.s on motises; and sup-’rv'se his staff.«

Scizetive publication has been endoned by an iinpressive array of practic
ing attorneys, members of the judiciarr, and appellate sciolars.'” The 551'1 rican
Bar Association’s Comniission on Standards of Judicial Adminiscration has
endorsed the concept in its Stundards Relating to Appellate Coirts. s Today,
in addition to all {edeml eircuits, thirty-two srates and the: Disuict of Colum-
b*a Lave adopted some form of stlective publicztion.® Typicaily in these
iurisdictions, no more than f{ifty percent of opinions are published.*> The
m:jo;ity ot the states that have not adepted the practice have no inter-
mediats appeliate courts and enjoy 2 modest volum: of appeuls.s:

Criticiems of acizctive Frblication
Although sclective publicaiion i1s now accepted in the
Ry

,.-—
dea

'ast majority of
dizitone, the pr:\:v ice has ceen the sublect-of sulisianuizl controveryy. Somre
cemimentators rgue all appwilste opinions lave precedentiol valus, while
others criticize sclictive publicauun’s various pr'w tical nsprors or efects. Among
wdier comrlaints, critics ciaim the practice undermines the nrmﬂp oi stare
““decisis; cenies publication to manv cpinions ol precedential value; reduces
judigal accountability, public confidence in tic courts and the quality of
appellzte review: and iguore: the impracticality of the no-citation rule.
Preponents of the stare decisis pnncmlf cirvm all coaey have somie swece
cendal vabue, althongh sonmie raav Lie of more value i others.® U nder our

#6. Fur instancr the cumvent appellate casclead recomnendce-l by the Ficritda Suprime
Coavs iv 258 assgred cases per pdge. Judges sit in puaels of three. therefoe ihe Guc
s 2eejoad of a3 judue under such sapainrd s TR cases .mnnnlly If twe Drict aad one
e randunl were inveited i 3t case e indess wonhd read 2350 oo annualdy.
ror discussion ol npic standard. swe Riiomy, siurt ounte a‘. Gne wideh cted ueatsz on
zprellate pracice s :
CarzinaToON, [3, Mramer S: M. i

17 fuuth supre note 42,

13, sranperps ATIATING TO Arrrliate CourTs §3.37 % 10T, (approved drafty Mg
suier eited as AR STANDARDS).

%9, Those states enploving selective pubhcatnun are Alaska. Arizona, Aikansas Coluornia,
Colarado, Delaware, H. vait liinois. lodiana. Jowa, Xansss, Kenmieky, Lonisiany, Marviaad,
Micugan, Micsissippi, Nevada, New Jersev, New Mevico, New York, Nerth Caralina, Chie,
Okialema, Pennsvivania, South Carobing, Sann Pahaota, Tencessee, Tevas, Utah, Virginis,
Viachington, and Wisconsin. This list was compiled irom resporses 1o a2 surev conductad
by .2 author of appeilate judges in cach state [heseinatior cited as Survey).

50, Sec generally Revnolds & Rirhnian, supra uote 14, ar 589,

51. The states without seiectise publication are Alabrnia. Counecrient, Flerida, Gevrgia,
Idakn, Maine, Massachusetts, Minncsota, Missouri, Moentana, Nebrarka, New Hampsiiire,
Neorun Dalers, Orsgon, Rhode Island, Vermont, Yot Virginia, and Wyoriing, Soe Survey,
suges note §iL

52, Walther, The Monciteiion Rule and the Canrept of Siare Dreisis, 61 *ara. L. REV.
561 (1974 An Szl

Imuia caseiodd o 100 cotened cases per fvndpes e L

2
07N i, JUSTe oN Arrearn 143 (1574),

TOTLSPONSE o Coanpilierizend feseatcn taav abbe ooy hiere:

it proceeds unon e specicas asinption thae ali jolgmenss ste worthy of preseria
ton aud cinaten, which is easiiestiv nat the case 11 anvthinz, it wouid tend o
cacourace the treads adhoriod 1o eariier — pamels

58 ubredaive citnrion of cace-law

acan end in el and the tnintellivent semch aticr evaet precedrnt,
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commen iaw traditien and
decided alike. Bv this pre
rﬂfmu and shapas the law.
in a child's councct-sliz-do
more distinct image of the
becomes sharper; if some d
Selective publication a
but respond that the issu
really material or imports
principle is well esrablishe
does little to sharpen the
conviction velief in Florid:
could have been raised in
Defendants nevertheisss o
to Jenv their petitions, ar
would apvear to b= of lite
o poine out repeeatadly
appeal. The underlying qu
to justify the same wridin
researching cnsts. In othe:
established lezal princple:
widespread distribution.
Critics ol sclective pul
auparent mecedential va
anpa.ulished ovinions hav
stantiai precedential value
opiniuns coutain no prece
¢ the hady of case law t!
criteria or erroucous ap;
aigial practics, however, !
N pu'c!iu.tion.-“ Deicnd:
cccur but assert that jude

M. TANDIR, supra pote 22, 2t
soc'y. Pus. L. Tcurs. 20i.

53. See nmith, tufra nots

54, Foster v. State, 400 So

85, See Gardner, Ninth
celebrated Mavvin paliniony
after retrial and 1eversed in ¢
asg] (1281).

56. See. c.g.. Revaolds &

57, Muciler, [ nouhbiichs
soms i."0) unrubiiched - -
p-z‘aiiczlim. weiteria i mes
cirruit's wok S2s provided
precedent. " Reyaoids & Ric
25 (judges foliaw puhlicatic

el hrestie ol o
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1es2} SELECTIVE PULLICATION

common law wadition and the principle of stare deci:ds, like cases ure to e
decudst alike, By this process. the rescluzion of iadividua, cases
refines and shapes the law. Under this view, npinic.as are Like thi ding
in a chiid's connect-the-dots pictire puzzle. vach onz2 helping o fesh

meie disiinct image of the law: as moie ure connected, the emerging muage
becomes shiarper; if some dors are left out, the picture is blurred.

Seiective publication advocates concaie cases are seldom exactly aiike,
but respond that the issue is whether the distinciions between them ure
really material or imporiant to legal de.elopment.®® Once a legal ruie or
principle is well established, repeated apnlication to similar tactual settiner
does little 1o sharpen the law's imaze. For example. in a petition for ros.
conviction relief in Florida, « defendant generaily may not raie issues tiad
could have been raised in a plenary appeal fren his original conviction.®*
Defendnnts ncvertheless coutinue to raise such issues, trial courts continue
to denv their petitions, and defendants cuntinus to appeal these rulings. It
weuld appenr te be of littie intarest 10 arvone ether than the pariies invoived
to poant cut 1epeatedlv that such issues should have ucen raized un pienary
apixal. The underlyving question is whether all opinicns are of sufficicnt valuz

to jusuiv the same writing, publishinge, mdexing, dstributing, siccing, and

.ing,
researching costs. In otler words. tie outcownes of casss contrciisd Ly well

established legal principles mav not acdd encugh to the body of law 1o justify
widespread distribution.

ritics of selective publication invariably cite instances where a case of
apparent precedential value was not selected for publication.™ Parucular
unpublished opinions have been carefuily dissecred to demonsirate their sub-
stantiai prevedentini valus* These commentatois contend tiwut even il some
opinions contain no urewedential value, many valushie opinions may be it
tn the hody of case Jaw rhrenzgh adoption of inadecuate sclective pulilienticn
criteria Qr erroneou: Loupdiiazion of wuch critaria. Systematic studics of ju-
dicinl practice, however. Iave inacated that judges usually adhere 1o standards
for pu‘n‘xicalion.-"’ Delenders 2f selective publicarion concede that mistakes will
occur but assert that judges will en vt more olten i determinng precedentin

M. 7anDta, si2r2 note Z2, at i51 tquanting Mundav, New Dimensions of Precearnt, 1973 1.
Sacty, Pun. Lo Tams. 201,

53, See ~mith, supra note 42, 2t 28,

54. Foasier v, Sate, 400 So. 8d 1 (12l 1800,

55, See Gardrner, Ninth Crireuit’s Ungublivhed Opiann. 51 ABA. 1. 1224 (18757 The
celebrated Marvin palisnony case was reviewed in the California District Court of Appeal
after retrial and reversed i an c.pinion not cosignated for publication. 7 Fasm. 1. Rreo (INA)
2681 (1981).

56. See, .., Revnolds & U hmann, supre note 14, a1 W7-11.

57, Mueller, I'nbublivhe 000 wion Studs, :rate Cr. 1, <ummer 1577, 5t 28 Thi- stidv of
wme 1,000 urpublished e
yubiitation criteria in mott enwe {0 Anether stads
it's work has pronivlod bl w0 jusiils maieor coicern o

cutoeenchuded dhat Calacnias Courre of Apreai [ w

the
med: "Qur enamunaucn of the
1.

aut Gie iehieim ol surnnresed

nrecedent.” Reynolds & Riclun iy supra note '3, at 631, See ciso Fiznk, sulra note 42, 5t L5-

25 tjudges follow publicaiisn crot-riz in most cuterwvith calv occasional mictaies).

..

B o
T MRALGET g L

SR LA LAy e T
LT et o

P S

Cue W 3

R
- N
R TR N S A A

Llive o
(9L

&
-
«
-

e

B

B N _- - # N : &%
AT


http:miQ;t!..c5
http:put,lir.ti
http:pati�n.my
http:Jp:.>(..J1
http:n,'ll:io.Js

1% UNIUERSTY QF FLORINA LW REVIEY [Ver MMRI

value than in ruling on the many other complizx and importunt issus belloe

Some jurisdictions have revised their stanards to inacase opinion publica-
tion and have also made liberai provisions for all intarested parties to
netivion the court for puinication In most inswznces, however, stendards tor
publication remain unchanged. Indeed, the high degvee ot auiici:ity among
the standards adopted in the various jurisdictions may reflect 1 nationwide
conscusus concerning their adeqguary,

Perhaps the major criticism of seiective publication ruies involves the pro-
vision that prohibits the citation of unpuidished opinions. Qne federal trial
judge stated hie theught it ridicuious that he could give weizht to unsigned law

eview articles wiitten by law students, but could not cite opinions rendered
by his own circuit covrt of appeals Beciuse the cireuit {orhbids 1eliance on
uapublished epinions. © Others compiain of frustiaidon afier loczting un-
published opinions of precedential value uravailuble {or citation® or point
out conflicts withiu the some court that rersain umcesolved becuvse one of
the cpinions is unpublished and therefore nmrvailable for citaticnu.”® These
critics cortend the lozn] svstem’s eredilsifiny will be vnderrained if an weuwd
case on peint, althonsh wnpeblished, cantot be cited= This practce. ir is
nsserted, will lead 1o coudlicts, inconsntencics, and voimarely di-respect o
the judiciary. Hvyroo i will ultinceed yesult if e soem coflmnes wo
ackrowledge  exiving  precedents siuply becanse  thoy oo noc officially
published." This a:yument is also parrially predicated or iie claim of judicial
inability to correctly doirmnine which cuses are without precedential value,
Critics who raise *his argument identify unpublished opinions incartectly
chosen for nonpublication. which apprear to coaflict with published oninions
of the same court. .

Cne purpase of the no-citation provision ‘is to prevenc institution.d advo-
cates and others with gventer access to unpublished opinions from griniag an
rlvaniage over lessprivileged lirigants 3 While foibidding citation neutralizes

B Godimld, Improvemenis in Appeliate Drocecure: Better Use »f fwvdiable Facilies,
6 MBLALJL 863 1981

59. Tor example. several recommendativns for reform of California’s ~iective pnblica-
ton practica have boen made (v the RirorT 0= THE Clifr JusitcE's Acvicory CoMsniTe:,
For AN EITECTIVE Prmiicvitos R 1979) [horeinafier red as (ariomsts Revoed).

60, See Trank, supra vote 44, au 12,

Gi. See Gardrner, sufrra unie 33, ar 1225,

62. Id. at 1226. '

63. JId.at 1227; Devnolds & Richman, Tiae Non-Precedential Dreced nt-Fimiied Pilllce-
tion and Noe-Citaticn Nides an the Uniled Siates Canrts of Appeals, 78 Vortv, Lo Rew, 1167
(1078).

4. Garéner, supra poie 55, a0 1227.2% .

65, In a letter writien whilc she was 3 deputy pubiic defender, porssnt Calilornia Su.
preme Court Chirf Justiee Tose Rird eriticized the Tinited publicstion vale

The basic unfairness of Kules @76 and 77, ne tremendous ad.antagee
Swuate in criminal apjeals, the dunvaioos edoct on the dectine of

the pawer of the comnt
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19824 SELECTIVE PUBLICATION 199

this advartage somewhat, critics poir: cut th2 reasoning in an unpublished
omirion may still be used by thase who Liawve access te suth opinions. Con-
versely, ii the unpublished opinion is truiy’ Lased on well-estullished legal
principles, die court’'s yeasoning is anikely to aid in the resolution of other
caxds.

Som:e juvisdictions have adopted rules sllowing limited citation of un-
published opinions when copics are furnished o the court and opposing
counsel well in advance of the case’s disposition.®® Other jurisdictions. however,
have tightened their proccdures to prevent widespread distributisn ol un-
pubiished opinions.®” The ,vast majuity of turisdictions continue to Lar
citation of unpublished opinions because they Helieve rhat permitting citation
would lead to private publicauon of these opinious, which would uadermine
the original purpose of sciccuive publication.s*

Sumne authorities who originally sup:ported the no-citation prortice have

o rin g {0y

R Y I, "W Y v Ity I

w e s oas

changed their minds aiter observing it in action. For exuinple, rhie ABAS
. Comimission on Appeilate fudicial Suandards divided over the asue and
adopred a medel selective janlic

“on rule that permirs the dirat » of un-
pr " 'hiiad opinions in caiin actincesst OGlaons, concrand ahovt the ne-
ciration ruie’s conseqiences, have combieteiv withdrown helr support for
the enncept of selective publiivation.™ These authorities still maintzin routine
S cases should be identiiicd aiud 1veatred separaiely, but they propase alternauve
met:ds for deing so.™?

Oue important furiction oi appellate cpinion publication is to wrovide
the public and the legal comuininity with o means to obsarve and to evaluaze
L the work cf courts and ol individual iudzes. Critics conterd thaco limived
pulilication reduces the eppurtunities these groups hove 1o assess e judiciary's
work, which reduces accouni-hility and fosters poorer judicial veriormance.™
It is asserted that judges vwiing opinions thev know will not he published
- nuay NPL give Proper care and aiention to-a case, and the cesudting decision

and 1ts ju%[iﬁcation will suficr gualiratively. ‘

RETTYN]

et

v

cal

compel this writer once again (¢ strongly dissent from any rule wuich recognices
the non-pullication of anpelleir oninions.

! Loy Angcles Metrepelitan News, Scpt €, 1981, at 9,
: €6. Sec. e.g., ATPELLATE STamnirpe. supra note 8. §337(ct. The United Stazes Fifth
: Circuit Couit of Appeals has a limied citadon rule, which permiis the citation of un-
N jublishelepinions if a copy is arwhed o the brice, 51 G R. 254, In a wicphoue inier-
- view with the author, Fifth Ciicuic Chiet Yudpe Charier Clark nored thar unnublished
‘ opinions are sarely cited, unaflicial publication. of unpublished opinion. have not r‘:c\'cl:‘,pcd.
. an.!. in gencral, the circuit lLas not hud a problem with the rule. A ~imilar view was ex-
pressed to the author by a former meomber of the Fifth Cirzuit, John . Gadbold, vow ciist
. judze of the Eleventh Circuit .
. 67. ..e, e.g, Frank, sujra note 45, at 11 fdiscussing the tizhtenivcg of Feardt Circuit
t procrdures after the discosery thar unpnbiisiied Goinione were heing cwen atey,
) GS. See, eg., CaLrorsia RUiCRT, supra note SHat 1T recoiae ndation that 1 madihed
nancitstion ruic be retarnad:
;‘ GF See APEYLIATE STONL s, ¢t nate 30 97 commen®aty a: 50
5 7R R CAarRUNGTON, DL MEsnon o MO ROosfsulto, vidrg nowe 46 ag i~ N
i Tl
72. wre Revnolds & Richman rebrd aote B 3o 585
.
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Cthers coutend jndges may abuse the oroccss. by aveiding controversial
issues throuzh use of unpublishud opinions. Fven if not abused, it 1s asserted
the system may gise this impression, thereby damaging vublic confidiency in
the judicial process.’ Crities argue appellate courts arary apnear o act dike
certiorari courts with -iscretionary authority to review. instead of giving
litigants with a right to appeal {ull review.”* Another conceru ;s that courts may
develop a routine practice of treating certain cateygoriss of €7ses that appear to
yield a lower percentage of published opinions with less care. Litigants with
valid claims falling into these categories may he mrcjudiced if courts view
their cases with precconceived notions that such cases-usuaily result in a de-
cision withcut precedential value.™

Some assert that by deciding early that a full opinion is not needed. the
court may deprive a litigant of the kind of careful review ucecsmupznving the
drafting of a {ull opinion, which ferees the Jdrafter to suhstastiaie his decision
with sound resoming, Some evidence indicates thet the quality of oniniong
sciccted for ponpeblication in some furisdictions is 0 low it iy equivsient 1o
no opinion at all.® Opimions that inforny the parties the court has reviswey
e record, read the bricls, conmdered the argurmiens: bt fuund no ceorsible
civor, are clearly tantumount to ne eninjon. Sa.h opinions, however, s not
th= type of inpub’isiicd epiniens that sclective reblicntion adve cares wigins iy
ceatempluted.”

Respormding ar umonss point nut an abundaree of noblinhed opiniias will
Lie available to evaluate the work of the com and Uie indivianai judgss aad
that unpulsished optnions wiil remain public docimerss uvaillsble for
scrutiny. It is asserted that judges who arc entrusted to make bfe and death
decisions can also be relied upoi to keep the decision process separate from
the publication process. I addition, the iudicial tinic saved by composing
fewer pullisiicd opinions offsets any loss surered in the qoality of opiniens

rendercd in annting cases chinsen {or rorpeblicaion’® Joreover, sines un

Lo

published wninioas have. by definition, no precedentio! value, they nzed not

meet the quality standards appliceble o opinicns with sube andal rrecedental
conscquunces.’®

CrinioN PracTice 1y FLoipa

Floritia's appellate courts are deciding cases at a rate higher than any
other jurisdiction of comparable size. A recent rarionzl survey cited Florida’s

intermediate appellate judges as having the highest caseload in the United
States.8 In {9%0, the district courts issued some 7,205 dezisions. Including

78. Sre 61 ALK.A. ] 318 (1978).
74.  Sce Revnolds & Riclunan, sipra note 14, 2t 62326,
75. I1d4. at 6°1. Post convictinn relief cases and social sccuvicy cazes, amocn2 nthers, are

-

most oftencd cited ac eases fa'ling inn this eategory. Td.

76, Se- Nevnoldu e Richman, sofra po

77, See BUWATRIN, ngre nonte Y900 200

< 13, au 633

78, Sec Goblhelllwipra nore 08, at A,
79, See Smith. subra nete 42, 21 $M-31L
80. See Hepkine supra nore ), at 33
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Florida Supreme Coust dcdsions, the total appellate decisions {or 19381 ap

“

proximatcd £,600. Floricdu's appeilate Glinegs wre clinos g as those in

Califormia, a s:ate wirth twice Florida's popuiatici. ani maur more uppeilate

"i ”'

ke P judges.®? Even with the reronc addition of unutiv - appidicte oot wald ads
1z -1- ditional judaes, the intermediate appeliate caseli.il 1awains high and with
=3y 3 the increasing growwth in the state ‘it seems wnikely that this trend will

o~
[~
e l‘] r

subsides _

In view of this proliferation, it may appear curions that thie Appellate Rules
Committee rejected uny form of selective publicarion. Afier all, sclective
publication was adopted in most jurizdictions as a -wcans of relieving both
the worxlead of an overworked judiciary and the leg:! rommunity irom the
crush ¢f opinions Nowing from the courts 2ud apnes-ed th be a meuns to relieve

Florida's overburdcned -appellate justice svstem. The committee minutes

=
o
}

At

B! A4 indicate the primary ratonale for the resounding rejection of seicctive
ons 'i publication was that Florida already had an effeciive means of dealing with
0 N the same probicuis thiough an slternative systern of seizctive opinion writing.
sed _n" Florida courts dispose of cases with no precedential value by issuing per
e ,i curiarn afflnmances without opinion.s These decisions ure cemnmcnly referred
it { to as PC.A'5, the initials for the only werds that appcar in the opinion: per
iy ’ curiam, affirmed. In 1981, the district couris of a1npral issued ver curiam
.o ..% afirmances in 4.133 of the 8,478 cases decidad.®™ Sinee these decisions have
ili g no ACCOMPAnyirg written opinion, no reuson exists ro limit their publica-
“ond ‘} don.?® Alibcuzh the commitize implicitiy conchuiied thay Foridu's PCA
r ] practice was a more effective remedv Jor dealin: with the proLiem of the
L L ‘: prolifer:lti071 of appallate opiniors and fer mate efficiently. wiilizine judiciai
m 5; time, the mgeting's minudes indicaie the propriety of using the PCA was nod
AL . i3 discussed, ‘
3ns =z Lristar ol the POA in Flosid
- % 1115107 ‘,~u'_ e Plan Lo iad
ot ".2 The disirict conts of appeal were creatad fa sesponse to Florida Supreme
‘ial : — —
* 81. Thesc ngmies 2v¢ contained 1 reports Licd by eact dhans oot with e Florida
sare Court Admanivrator’s Qflce in Tal'shaswer, FlmiGa.
2, In 197¢ 12357 wuses weoe filed in Caliiouia covmrs o0 appuats, Hopkins, Suprn nnee
9, at 35 (citing 1970 AxsualL Repor+ oF THE Jumidiat Cuinaeil of Caurorsia 47) Fu 107y,
6759 cascs were fimi in dFioridats fhuict ceare b apreall 9% ANAUAL RFPORT OF THE
.'!n') vpiaaaL. Couwiii of Fromtoa 27, Tn 1980, the ficure incoeased to 11,801, Telephone interview
'l with Bill Saiusker, Judicial Analys:, Ulerida Oflce of Sie Conrte Vlministrater june 3, 198%),
ted 83. SeesuPreno ¢ 43,
e 84. See Minutes, supra note 11 Most of the vbiectious vy -elective publication dizcussed

above were also raised st the mecting. Concern was also expressa? that alopticu of the
pnnice would result in greater 2ppellate delay since it wonld reanire written opiniens in
cases currently detided without oninion, jiddges 3¢ the meeting feared adopton of he
practice would lead 0 2 mandalery lejuiremen: to write an opinion on- every issue raised
in every case. Id.

85. See suprc note 81,

86. Since there are prrwndy no ronutitatisaal, siatuion o1 rule prnvisions in Florida
mandating publicativn of ull appellate opincns, the caurts may alrendy poreess the power
1o iimit nubiication. ‘the ceants have not Simied publication. Lnwover and an arrcememy
hetween the Finida Supreme Court and West Publishing Comprny requires pubiication
of all ozimtions soutine]v furnished to \\‘esl fer putlication. b-2 Minutes, supre note ¢
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Cou compiainis thn, the cnart was overworked ar:d sperling vno mudh time
on veniine €rTor correctiom. as opposed to policy and law-anaking® The stare
was oriainally divided zeoaphicily into throe appellate ¢iaricts. As the
veiume of appeals inareascd. addizional districts were ereares fa lund anpd
1979.

The pressures reated by sharp increases in wo. Kload presupted the divrer
courts to begin searching Ior more eflicient methods of Landling thei: case-
loads. The mumber and verponsibilice o Judicial aides voas fucreased. Vime
far oral argument wis yeduced or dispensed with aliogetizor, Llotun preciice
was cartiailed, and evennunadiv orl nigament on motoss v vicrnally eini.
nated. Written opiniuns gew shorter, and the nomber of bricl per aniam
opinions increased. Maorcover, chie number of cases decidid witt no opinicn
at all increased shargiv.™*

Conwary to peset practice, the Fiaovida Suprenie Cowt otten ased the
PO uerore the di

PLA. however, inereasced dramaucniy i the disuict e 10 12380 =
Al
1

vice ronpts were ool The degrer o reiicnee on the

et fuil vear district cotets eperated, 547 TCAs ware saueds by 387) chog

;
fi;oie had grown to 1135, an opproximate increase of welve huohood

pcreent, * Although no wiitten stztdzards exisi fov deteyninina whetter

a
cuse should bue disposed of without i opinion, Flovida spuctiare judees

apparently ntiiiz: standurds similar to those emplotad iy selocilve peblica.
tion.”!

87, Ser Fngland, urra note 2, 21 152,

A%, See REPORT. sifrg nnte 8.

<3, Wiles v, state, 129 Fla. G2R, 638, 32 <o 21 273, 273 (1947} (cating in mview 9 2
druli sentence “that an opinion in this cas: 1([»1'::&:1;; the several enurdiations which we
hove mude in former ¢anes would be of ne rrrvice w the Bench or Bar™), -ert. denied, 538
U 873 01558) Thallivha . State S5F Tlal 185, 2000 07 w0 w38, 020 (1815, aclising 1 pass
o ccenmients af oo that did nei cegaire serions consideraiion).

O3 See ingro apn. Al fwure 2 Snatishies wers seenred Do the state Court Administ2ior's
oftice. Trlinhasses, amd tvun S gannad oosons o e Jwidicid Council of Tlorida on file
faciciit, o » rupra note 3

91. Ser Folew v Weaver Lruge, dne, 172 S0 2 907 (3¢ DGNY afd, 177 ol 2d 221 (Flad
1965, The follewing excevpr faom Gie Foley dectrion dolincates th: anwricen standaid that
Florida apypeilate courts appear (o follow swhen determiniue wacther o jssue a2 PCA opinican:

Quiitting opinions i a ‘minerity of Fnnapces is curremary with anpdilate couria

It i* 2 nseful, 1i pot essonrisi practice of a busy appellate s sl as dhis, where

the judges each are faced with 2 need to write mere than a ndred spiaiens annuall,.

Jhue, opinimrs generaliv are dispensed withe upon gitumivg cawes which do oveet a-

yvoive new or usnsnal poines of faw, ar wiich tern ou foots e whieis coiabahed riues

of law are applicabli. or where a foll o aderuie opition has hoen sunp:led by the

triz! judge; and whare the winting of an epinion woald Le withoat nselnl purpase,

serving only to satisfy the parties (hae the court advaned 1o the e and gve Coem
atterzion, and to add nerdicssly tooan sieeady excesive volume of oplatons,
bR TRRLA

fluecrating avather evamsde of the POV swndayrd, this viiree = endlv s oenved & mane.
i direm anciber anctader w ponel acirned toorevicw che v e oF s e onasde
foa divorce cace. A o o b o0 the den i pemeeandam, which e e the {acre st (e
A PCA

At vace, T s not unguie. Tocdewine b tonn pages of cases vided e Larban Vs brief, 1
\.

rose aned the pertoens sintit s and e Liw,iny vatleas s wrores 1 sl we S he

daoeeg think we have b add anothier o the st
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> Onpinion rraciice among the various districr courts is noi unijorm, In 1801,

e busiest district court, the First Jdecided 1.277 canes by use of e PCAN

o In contrast, the Third Disirict tsued oni 209 FC ™ An cbviges conirast in

= opiniou praciics and use ot e TCA s reticcterd in the dispastdons in Wi

- Second and Third Diswicts. In 1931, vwmle the Third Diswrict decided 1,527

H cases by opinien and 539 cases by PCAL the Secend Districs, in almost counives

: reversal of the Third's prictice, cecided 1,200 cases by PCA and 455 cases by

LY

o/

.

opinion.* Significantly, however, 765 of the Third Disurict's opmions were
per curiams, many of the brief variety obviously intended principaily Jor

4 the benefir of the partics.” Ahhough most PCAs are issucd with the con-
} currence of ull three panzl members, numncerons two-judge muajuiitizs publish
! PCAs with au accompanving :pecial concimrence or dissent. PCA« without
3 . h .

s cencurrence or dissent are published tabularly fu the Southern Reporter.

3

Criucisms of the PCA Practice

Most cvpellate aothoritio strongly condemn appeliate court degisions
witheat opinion:®®

Tada Aty e dk Newwdsl

Hhe integrity of the wocess yequites that coutts state rensons for

1 their dedsions. Conclusions easily reached wichout setting down the

< 1easonns sometunes undorzo aevision when the dedider sers ovt to

? justity the decision. Furtiiwrniore, litigants and the public are reassured

i when taey can see that the determimation energed at the end of 2

1 reasoninyg process thac i1s explheitdy stated, rather than as an imiperious

: ukage without a pod 10 law or 1 need to justdy, Especiatly in a case

¢ in which thiere is no oral mzument, tiie cpanion is an essentisi Jemon-

3 siration that the court has in {act considered the case.?”

3

N 92, Se¢ inira app. A, figure 1. The First lsuict Gourt of Appeal has exclusive jurisdiction
: OMCT ALl WOTKEDs v'ompcns:linn (oves 1 1hie state, as svell as normal apnellate jutisdiction over
a wide geomapiic area, Ses e newe 3 and awompanying eal,

'; 3. Meeaira app. A, Figure Lo

M. ‘eeidd.

95. See id. Tor an caampic ou the Third Districts por curia practcs, carmine the
eevenal epinions at 40 So. 2d 171-74 (1931

9¢. The pructice has been ™
Reynouds & Richman, sepra nete 6320 HTL

67. . Camauncron, D. Mravvor & M. ROSENULRG, sufra nate 46, at 351.22 Thee com-

anitorsad ondomned by coimnentators, Lawvers and judges.”

mentatnrs provi\!ud furvther Guiucsms of PCA praciice:
The pressures of heavy wonkleade have ied some appeliate wourts 1o ovenieact by
curtailing too sharply the explancion than aceempanies e decison, Sone asve adonted
the practice of issuing curt or pafunciory mtings that say nothing mewe than “Judg-
ment aflnmed” These wnd othe cvvpiwe stcles of judgment crders tend ) give an
impression of an impericws judiciary that aets withonr the necd 1o justriv its
judgment. They should woi be vsed,
Jd. Tatersstingly, and pernans inconsistendy, the authors recognize an -neeption in the case
of sericisce appeais. Jd. at 162,

The ABA's Stasvares Rt urtse 70 APPrilate CouvRTs manaate that conrts siate their
grotnds fer decision in everv ease. ApPeFLLATE STANDARDS, supra noic 48, § 2.36.b% The

ratinuaiz of the drafiers of this raie s turther explained in the commeniary to wzndard

1ty oy g B A e Wine S WS L B @ i e

135.b):
Evory litigant is entided to assurance that fiis case bt been thauelitfully considered.
< ) :
&
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It §s difficult to denv that anv decision affecting others is more accestalic when
accorpanied bv some reason for the decision. Wiether it be a puren. soolding
a child or a cou:t rencdiring a decision. an clemen: of fairness atiachies when
the dedsion-maker's raticnale is stated. Prince noted “whiie ne oniniua is ever
satisfaciory to the loser, his respect for the courts will be less impaived i7 the
opinion gives a vasis for assuring him that his points were fairly considered.”s
Supporters of sclective publication are quick to distinguish that practice
{rom the no-opiniou prictice by noting that an uupublished opinion still
demonstrates to the lirigants that the decision was reached through a rezsonsd
Dro¢ess.?

Many regard opinion pveparation as the single grc.‘it:st quality cenurol
device on the apieilate decisional process. The reduction to writing of reasons
for 2 decision is viewe:l a5 a gonarantee tha: valid rensens exist for the de-
cision. Simply stated, a decisien th i is not predicated on rcasons that can be
articatated in wiiting shau'd not bhe renderedr? Expuosing those rearsong in
an opinion allews others to cireck the court’s work and utiows 1he court o
correct errors discovered throuzh hin process. I'nis quality cuntrol devizz
s onnplately fost mnder thie PO prcticd, L anjor concern s thad judzes who
<o not express reasens o oir decsions in written form will err mere
aiten Jdan those who aie requiree «© provide szazoms.

Tlic decisien of an appellate court to write an opin.un hecame especially
important to Flert:l Hiveants with the passage of (onstitutional aroendments
tu 188C, which s>uboanually redetimed and limited the Florida Suprems
Court’s jurisdictieon .o review district court of app=ml decisions, The amend.
ments, in effect. luuted the supreme court’s jurisdizrion ro maders of stutr.
wide pelicy and lorr tiee tsarter of individuai ap;pcliate justice (0 the dictiia
courts of appeal.®* '

‘The pubiic, 2ise, is «-.titled 1o assurange that the court is thus pevioring its dury,

Providing that asspanee requis s that the decision of every cose Lo supporied at leass

by reicience to the 2uthonites or grounds upea which )
Id. commentary °t ul. :

98. See supra noie 37,

99. ABA Task ForcE ox Areruam Procuoi Rz, EFFICIENCY asnb JUSTICE 1IN Arerars:
\{k rHODS AND SEIT:T1n NaTRaaLs 115 1977y,
100, Two oft-guoi:! vicws on this guality contvo: aspeet of opinion wriring state:

In sixteen vars [ naeve not wnnd a better test tor the wlution of a case than its
articulation in wiiting, which is thinking at i hardest. a judge, arcvitably pre-
occupied wisy the fatacaching effect of an immediate solution as = precedent, often
discovers that his tentative tiews will not jell i the writing, e wrestdes with the .
devil mose han unce to set loril a svund opinion that will Le sullicient unto wore
than the day.

Trayuor, Some Gpen Questions on i Work of State Abpellate Cowts, 21 U, Ciy L. Rav,
2, 218 (1957). -

When a judge need write no opinion, his judgment may be fanlty. lorced (9 reason
his way siep Ly step and set dewn these sweps in biack wud white, he is compelied to
put salt on the 'l ot his reasoning o Leep it from Huuering away, Hoimes said
that the diffcuit: is with the writing rather then the thirking, T am: sure he meant
tha: for the consoienniomn man tic writing tests the thinking.

Lasky. & Return to i Dbwonvatory welow the Jench, 19 Sw LJ. 370 (1453,
1. See Enyiard & Williams, floride dpocilate Reform: ne Yezr Luter, 9 ir1a. St
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The majority of cases nccepted Ly the supreme court for review are pre..-
c.zed on claims of confiict amoeng opiniuns of the different disurict courts vi
appeal.’™ As the recent ameadments have been consuued. revicw of a disurict
court decision whiiclt is not accempanicd by an opdnion is impossible.'® The
decision must “cxpressiy and diiecdy” coaflict with the prior case and the
conilict must appear on e fuce of the opinion.’?* Oiher aspects of the supreme
court's present jurisdictional scheme also require express heldings by the
district court.’® An cxpress coaflict or other holding can hardly appear on
the face of a PCA. This limited review!™ contrasts sharply with the court's

—
1. Rev. 221, 224 (1981). The feruacr Chief Justice of the Flotida supreiute Court and his
¢0-author observed:

[15.e major chianges intituted by the (950 amendment were the climination of
direct appeals 1o the supreme Coust {rom trial conrss iu cases rihar than death penaitias
and *-ud validations, the vctnement of the Supremac Court's digreticrary jurisdiction
tn eliminate the roview of nonpresedumial district coart decisions, and the elimination
of almost 2l direct arpeals to he cuintt from adminiswste agruaes. The intended
overall efiett of thee wmerdimeniss was w Hind, the suprems Court @ pohiey niatiers
ot statewide signihiclice, leuving to the district cousts of sppeal tie dissensuuon
of appellate justie (o individuai litigants.

1e.

102,  Suatistics frim the S:ate Court Administoator’s Q%ice teflect that 331 centlict orrticrari
cases were filed in wie Fiorica Supreme Court in 0¥, the iargest nuwber in any singis
categery. [nteresticely, the next higliest catepory was I'lorida Bar niztiers with 283 cases.

103. See, e.g., Jenkius v, Saate, S5 So. dd 1356 (Fia. 1930

14, fd.at 1359,

105. Oiher aspects ni tie supreme curt’s present jurisdicional scheine also require
an Cxpres: holding by the distiiet court. Supreme court jurisdiction: 1o review degistons of the
district courts is reguiated dbv Fra. R. Are. P, 9030 and iucluces review of:

[D]ecisious cf district cousrts of appuedl declaring invalid 2 siote statute or a provision
of the statc constitution,

cess

[Diecisions of Jlistrict courts of appeal thaw

(i} expresstv deciare valid 2 state staiie;

(i) expressis ceustiue 3 provision of the state or faderst vonstuton;

(iii) expressiv siloey a chass of constitutional ur staic oilcers:

(V) expicsthy und Jdirecty eonflict with a decision of znowdii~ distvict cour:
of 2upcil or of the Supreme Court on the sfame nmestion of law;

) pass upo.. 2 ausstion catifizd to be of grear wublic im; nriance:

(vi) are ceruficd o be in direcr conflict with decisions of ottier disitict cours
of arpeali . ...

FLa. R. APP. P.9.0%00: AV & (@) 2)A)E) 1o (vi).

§¢5.  This limited tevicw has promowed onz appellate judge o publicslly crnnouuce his
refusal (o issue PCA opinions i the fnoave, See Davis v. Snn Rauas, No. Al-20, slip op. at
o (Fla. Ist D.C.AL 1972}, In this appeal from 2 workers' compensation order, judge E. Richan!
3iills stated he would render no FCA opinions in the fuwre, Basing his rationale on cow-
plaints received rezarding the practice. Judige Miiis vowed (2 write a short apinion in
each case assigned to hin ihar will briefly delineate the reasons {or afimance. By oudining
ezch decision’s rationzle, Judge Mills sceks to preserve possible remedies from advene
decision: for considerazicn o appeal. Jd. This decision ks alrea<dv prompted practiticner
response. In a recent fssue of Florida Bar News, taa practiticeers wrote letters te
editor dizrussing Juwilge Ml opinion, The last stated:

As x3 2uormey «ho does 2 considerable amoun* of appellzts practic: and whn hLas
been rusirated {rom time to time by P LA cuinions, 1 was enormously pleased te
r=ad of the posivion taken by Judge E. Rickard Mills of the First District Court of
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practice under thie prior jurisdictional scheme whereby it would review cases
based upon its examination ol thz rccord and the issues presented in the
district conrts regardless of the jweecnuce or absence of an opinion.:*” The
bottom line for litigants i» thut the exiztcnce of some opinion has now Lecome
vssential for review in the supreme coui 2%

Althouzh Florida judges avparcatly uiilize ariteria similar to that used
in selective publication jurisdictions [or determining when a PCA should be
issuied, many opinions are still written and publishied that are of little or no
precedesitial value. By agreemunt between the Florida Supreine Court and
West P'ublishing Cempany, all appellate decisions are routinely reported
in the Southern Reperter. Tlorida's appellate courts issued 4,808 written
opinicns in 1981,7%° aliaost nine nercent od the wtal number of opinions West
publishied from all of thie juricdictions i the United Sties. O the 4,345
opinions the district courts issued in 1981, 1,926, or forty-forne percent, were
per -uriam opinions.*?” Althougl mzuy ot thos: wae opinivis of precedentid

valuez, many others would nnt :iave been chosen for publicarion uader selective

Appeal wao indicates that b iials nal be reveering wny per curiare atfirmed ¢piaons
hencerorward. _

The position he takes of at least rendering 2 tarse opinion <« tiing lorth basic
rcasons presumzbiv accomrpanied with o cite is sound. The proressional courtesy
rcucered to the parties v einions and i the position of the appliate court is sound
and supported by autherity it only helps 1 enlichten the parties aud build . onadence
in the appellaie process.

The prolific use of per curiain afirmed opinions has weakened confidence in e
appellate process aad s tesubice o situauons where condlict could Le shown ue
exist ia the record, Lut whore resviutien of that condlict is now prohibited.

1 heartily support Jnave Mall.” position and cacourage ouier judges of the Jistrict
courre of appezl tlongiout e state 1o please adupt the same positivi.

Fla. B. News, Mav 15, 1982, a1 2, co . 5.

The cecond said:

I have read with sieat intorest in the May issue of the Jlar Newe the arucle cou-
cerniny Judge Mills vavent apaion in Duris v, Sun Banis (Neo AT b s qorthe
righ® decision o judically advise litigants will perform 4 much ncedea tervice 10
the parties ané the Dar. In our heable opinien it will also increase respect for the
juaiciary in the prbiic eve. [Tmphass m.m‘i;.;inul!.

v
id -
107, England. supra note 3, ux 13254,
108, One mnight exvevt that with Ge i ased fmpordrn.e of written opinions 3 407

respending decline in G perrentage of decivions issued without opinion woanid Iw tefiecred.
The number of PCAs. however, climled D1om 3,095 in 1979, to 3,518 5 1930, and o 4 133 in
198). Seo-angra app. A, Firnic b DPart of s merease can be attribied o tue Tivst Listricts
assusnption of jurisdiction «i workers” cempensation cases. See svfra note 3. The First Iisricr's
PCAs rose {rom 607 in 1970 10 1277 in BRLL See inf~a app. A, Figruie i3 conrse, seeciive
publication may not offer litigunts an increased oppotiunity for ceview since the 1nusiae
cases controlled by well cvallivii! principles of Law are gencrally exdivd 4 fiony review by
the supreme eourt. See sujea note i bor an exargple of 2

SOoroNe WEvrve fle wralene oonrg

foand an express condlict simmeds thvanglh o examinatioo ot the coesdios e thad the i

court placed upon prior sunteme court decision, s Arab Terme e Se Conild of Tlorida,
Iiee s, Juakius, 409 a0, Od log, (042-48 Tla. 1932y

109. Sec infra app. A.

110, 1d.
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19821 SCLECTIVE PUBLICATION =7

publication.*® In addition to per curiam spinions of ro precedenzal velue,
some judge-authored opinions currenily being publishec siniilarly possess o
precedential value. Publication of these opinions constitutes a substantai gop
ir th2 no-cpinion practice solution to tne problem of e vxcessive prodactio
of publishied opinions with no precedential valuti?

djjpicgtion of Selective Publication
Criticismns .o PCA Practice

Many objections to selective publication the Florida Appellate Rules Com-
mittee considered when it rejected that practice would appear to apply with
even greater force to Florida's PCA practice. For exaniple, the PCA practice
may lLave an idcutifiable ctiect on the stare dedsis principle similar to ihe
eliect of selective publication. In both cases, au opiuicn would nuve heen
published Lut for tir: particuiar practice emploved. Alilough the loss to the
body of law mayv not be as apparenc when cases are devided without opinion
b.cause they invoive no issues of precedential value, the loss may be just as
real as when opniiow: of uo precedential value die not published. 1a fact. the
less may De grcaer whea PCAs wre emploved beeause ac ieast an unpablished,
written opinionl exposes the court’s reascuing so that errovs can moge readily
be canght.

Florida appeilate judges use no formal staadusds e driie whetior an
opinion shoukl be viitien,” withouph presumably siedande sintar 1o thuse
1.1

adovted in s dective pullication Jursaicions are uuliced. ' ore os o oway
o determine, heevar, 1f Judges in ditferent districts are utilidng ditferent
stanaards.i* Vieciuse of the lack of uniicnn wrtiten stundards, the imm ;v of
ervor and viriancee of view Letween districrs n determining precedential wuiue
should be much greater.

Both systems aho pormit actuul coullicts and provint the parties Hom
citing the same cowrt’s peior decisinas an the same st Tust os aine have
junated insiancs of canflic: between utipaviished wond published opiniony. thev
tave also documented sarh condliats between PCA and yanidishied onlntons. 112

in addiden. althouph PCAs officially contain no precedential valus as case

111, Ser supra noie 95 and accompanying text.

12, The recent rase of Kenney v, Vandiver, No. §1-335 (Fla. 4th D.C.A. Mav 5, 1982),
mastesfully llustrates tns ot In a case dealing with an antorney’s charging lich against
a forrer client for services rendzred, the Aenney court vbsrrved:

Bevause we teverse the judgnend, wn opiniou is mandated. To faclitate 2 Letter
understanciing of the Laris of our decision, an exteusive recitation of {zcts is necessary.
Thus burdeuerl a:! lacking, as it is, in furesecable vaiue 25 precedent, this opinion
stands as a persuasive srgumient for the :\dwimun of 2 rule permitting unpubiished
epinions on 3 sclective basis.

Id.slip op. at 1-2.

113, See s:fra note 91 and accompanving texd.

114, C/. Flonda Hotel & Reszaurant Coew'o, v Dowler, 53 sa0 TEATL 33594 (Tl 1UGH)
(supresdng an appellate court iniuaily reviewing a wriai recore cLoued 2lw s ive veasors
for its decision,.

115. See Engiand, su;ra note 5,3t 122,
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law,''* jitiganis still attempt to cite them with accompanying cxcerpts [rom R Early in the twentie
tie brieis or the record os aurhority in another case. ¥CA: are most ofen i’ appellate ~pinions first b
dted Lv insttutional advocates who have niore experience before the court % SUNPiV wTiting 100 many

¢ .

‘

and moic awaren=ss of the issucs FCA dedsions have resolved. Because Florida Justice Winslow of the

courts are concerned with maintaining internal consistency, thev may find 1t
difficult to iTnare a citation to a PCA that rcsolved an issue irientical to one
involved in 2 pending ase. Courts do not want to acr inconsistendy, even if
the inconsistencies are exposcd onily to tiie inierested parties in a single case.?

Since the loss in visibility of the court’s reasoning in a PCA is coinplete,

to Florida's current PCA
upon zn oflitmance wher
that an affirmance in s
fact and an opinion wol
suggested that no opini

R andat t

v
+

rather than simply reducad as is the case wvith seleciive publication, the ap-
pearance of arbitrariness pad e danger ol abuce is substantially greater.
Critics of sclective publication rescrve their sharpest atiucks for tha no-opirien

case is determined by f«
previous decisions in th
prucuce or procedure, u
tion that it should be «
Under the Winslow
the question it present
opPINIoIl is Necessary on
ol siatutory or constinu
to settle a question of |
. also Lelieved questions «
11 cases of rescrsal. how
versals o questions of
quire nonpublished, v
trial court,'#
Today 2 number of
tive publication, decid
Circuit has had a2 nro~

practice:

1t is the third cawceor s deeisions wirih no discernible ju.tification,

that raises the issue ot pwd.cud fvrusponsibilits most strikingly. A de-

cisionn witiiout articulate ! censops mizht well Le a decision without
reasons or cne with inudoouate or mrermissible rezsons, L0 Fuen it

.- judges conscientiousty suach correet vesults, an opinion that :lour nat
disclose its reasoning 1s unsausfactory. Jusiice nust not onlv ne dore, it

must abuenr o be done. Thie authornty ol the federal judiciary rests

uoo.: Gie sust of the puiitic and tive bar, Courts rhat articainto roiesnn

for thair decisions unalotmine thai et by erting the appearioe o,

E arbittarioess, '8

1t is also true that =ome classes ol cases, such as post-convicion relief and the
like, mav appear to receiv2 a dispropovtionate shite of PCAs. For the most
sare. bowever, thee dispusitions sunply reflect the inguased ivequeaney of

r . . . . Ty s
ARPeITINCe ol 10utine issuces, as theyv do in sclective potlicaton,

123, Winstow, The Cor

. . . iy 04T I —pp &

Suispert for No-Cpinton Practice in 21 ) A, JusiGaTure &
‘ ’ ¢ 124, 1d.

125, Yez, o.p., ALaSKaA

Notwithstanding thuse criticisms, lie no-opinion practice enjovs consider-
able precedent.’*® In the carly history of many state appellate cours, cases
were often decided without an, opinien.*™ By the midnincweenth cenury,
Lowever, 4 number of states imposed a requiremein, either ty provision in
the state constitution or b statute. thar appellate courts sender wrinen
opinions providing reaseus .or their decisions.t™ Ulneida has no such constitu-

disposivon, witich would
cariier disposition may in,
exampie, the Genrgia Supr
a1 atbrmance without orgr
and an opinioa waould ror
sutficie atly expizins ihe 4,
extremely bmad uand cou
nave ruies authorizing thy
— : 126, See 536 Cip. R 2

When the ccurt de
exisis and is dispositiv

(3) judgment of
CTTUIEOUS;

(L Uw evidenin

tionai or slatutory requirarentts2

L ST T SN RN PR ST S I T LRl ot 2 it o L L W g PO (R T e RN R Y Y

116. Acme Specizlty Corp. v, Mismi. €02 So. Sd 379 (Fla, 3d DG 10T

117. The appearance of incisisioney may be less :nder the PCA practice when 2
mistake is caught sipce thie court s reasoning is not exprested, as it is in ¢l case ot 2 wnitten
bt unpublisiie upinien.

118, See Revnoids & Richman, subra note 14, 20 603,

110, B CAaRporo, supna neie Lo seconapanying text, aad Tonnd o wee 74 and iy e orcer o ;

-~ uwmw ‘-J

AcCOMBANY N TEXL, Were L can by tontes that suggestet CPions are unnesesar m ey oo e - the tored a0 n who
: . . - .- = e T RO .
-jon. Rodin, The Reguirerent of WWitlen Jbuuon IR Cawr. L Reve 6400 0eg,, L atd ouooeiiion wou
’ Y siamied o enforeed v
“ y siim !
1. s _ . - e
107, Laterestingly, written fodsons are not reguited when casee are tniad by a julge or 4}' Id. The Eloventh Circe:
‘ N - "5 " Tialeme A Iiree-pmrl 3
jury, Sut are when a judge graats 2 vew trial. Fra. R Gl P L35a00h > judgracnie. direcier] ver
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Zotilv in the twemiieth century, when debates over the prolifaranien of
appellate opinions arst began ia this couniry, many suggesied riat judges weic
simly writing too muans orinions. Remarkebly, over sixry-ave sear . azo, Chiet
Justice Winslow ol the Wisconsin Suprenmie Court devised @ plasn very simtlar
to Furida’s current PCA practice.” He helieved no oninion should be written
upon an athrmance wiere unly questions of juct are fuvelved. Winslew reasoned
that an affirmance in such cases indicates the evidence sustiins findings of
fact "nd an opinion would add notiung to the body of case law. Similarly, he
suggestd that no opinion should be written upen an affirmance wliere the
case is vetermined by lollowing well<stakiished legal principies developed by
previous dedsions in the same cow or upron afiimance corcerning issues of
practice or procedure, unless the question is so important to legai administra-
ton tiiat it shouid be settled Ly an authoriiative judicial pronouncement.

Under the Winslow anteria an affimance sivould reccive no opinion unless
the question it presents is of excepticnal importsnce. In bis view, such an
opinion is necessary only when the ot is required t¢ onstue a provision

ol starurory or ccustituticual law, ro modiiv an existing rrinaisle of law, or
to scttle a question of counficting aworivy within th

A

e tarisbetion, Winddow
also behieved guestions of general imporianee to the pubiic regnive an opinton.
In cases Lf reversal hov evers Winslow cleorly advocated 2 writizn opinion. Re-
versals on questions of fucr, hiowever are valucless as precedent und onlv re-
quire nenpublished, witien Gpinions tor the bhenefii or the Liniants and rhe
trial court.#

Today a nuniber of jurisdictions, incliding seme of thes

practiciag selec
tive publicatio., decie ar fvast soine ¢oon without opins, 7 The Fifih

Circuit has had a no-ujstaon e siece 15700 Tuis tuic vus adupted to

n3

o3, Winslow, The Courdy and the Papormills, 10 It L. Rev. 137 161 {1913), reprinted
m 21 1. A, JuptearuRe loc'y 124, 126 110403,

124, Id.

125, Ser,eg., ALasia arr R, 21407 s tule 2uthorizes he pPaslies Ly rGned 2 osuwInmarTy
disposicioi, which weild include the posibuiyy of no

opiian. The iucentive ¢ an
carlier disposition ma. mfiuane die

partics 1~ waive 4 detailed disposition, A3 a {mther
examyle, the Gee=gia Supreme Conre and Court of Appeals cach have 2 rule that autha zes
an alirmznce without opinwon il: the evicence supports rhe il ment; no legul ereer appears
aud 20 opinion would coiiain no precedentiai value; and the judiment of the lower court
suti fentlv cinlains Uic decivion, See Gal Sur. Cr. R.59; Ga. CT. Are. R, 34, These rules are
extremely broad and couid be construed (0 cover mosg issues, Many federal couwrss o
have rules suthorizing the disposition of an zopeal without cpinion.

126. See 5Ta Cra, R, 21, Ratie 21 provides:

When the court deiernnnes that any oue ot move of the following encumsiaucer
exists and is disporitive of ¢ matter submitted to the court for decision: ’

ta) judgment ot the diivict court is baed on findings of fact that are non clearty
crrencous;

(b) the evidewee in support of a jury verdict is uot insuthicient;

{c) the order et au adununistrative agency is supported by subaantizl evidence oa
ute record as a whole: and the court ulo delermines that no erria ! law appears
and an opimien would have no precedeniicl valee the judemoent or otder may be

Tiemed ar enforced without npinion,
700 T Eleventa Ciroust has a shnilar rule and s oxtended the ruie to include cummars

jelTments. directed verdifis and jndgments on he pleading s Taupr ried by the tecors
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cope with the sharp inaense 1n appes =15 fied, and 2 usew .q counjurducn vuiid
the cuait court's selecirre wbiavon plan, has allowed he coint to keep
pe2 with iis bargeoning toseload, Judge Gadboid, nuw Cliiey | 5 of the
ncwly created Elevend, Liveuis, has stated that the rationale uieleriying the
court’s adoption oi the w~¢pinion rule stems {rem a court's inherent dis
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an opinion
opiitions ren

Fusther
WUnity's apy
issue dedsio

: T different coses i OPTis ays.,' - T

~. cretion to treat different coses in uingue and appropriate wavs ' publication

: One study of the Fifdi Circuii's practice has concluded that )udgm have e of PoA ‘prac

been abl dent v Qe : e

i LIez_n able to ; entily pruper tases for dxsoo;mon undclr tl; .,Iru te, and thalt X members of

: wlit writte inio r avedd .

‘_ 1€ quali yo vritien op "‘f’ 13 {\as m;p oved as a result of 1 xe.umc saves H supported

i The practice has also i:ad tiie cifoct ot expediting aprcilate review without )i_ 1980 consiit

i a siguificant loss of precedeninl opinions.?? This study spuears to confirm the Ea courss. and

> : . - - ~ s, !

E haste premise relied on by TFlorida appzllate judges for use of the PUA: tiaat i retention el
the t ved by dis;osing of o t sber le uses wi o T
12 timie saved dis;osing of .« substantial nunibes of routine cases without ¥: Although th:

AL Ry PR 7 bt e s s

[ V1%

See Mitw i, R. L3 see sliw DG Gisl POBE It Gare M5 2 Cial RL 20235 41w Sirs R IS:
6T Cik Y. 11 77 Cire R, 35, sm™ C.: R, T T (e Ro 21 ot G RLIT.

127, See Leiibold, supra uote 38, at 335 judge Gadbola clogrentdy ixpounded this
rationaie by ebsaing:

The prinapies underlying < lezal svatens, with fis mixed common laie amd st
tovy bLitritage. reqaire us to secognire Cre validity or driwmg reasoned disunctions
betwween cases. e Cwory ol leekstep tndtonnitv — that overy appellate case either
requires ov dJeszives o nll record, oval arguament, a s oriten capliinaiicn for e

dedision, ang 3 published opinion —is invonsitent with accepraiice of the legal

Id. In a telephione intervicw, the Clevk of the Fitth Cirenit reported i {or a 12-month period

' 'r..'."_?&‘-?‘n:-?“,')ﬁ-. ANy “ ks B VKJ

£y
(

in district ju
rmm‘v.
authiored op
efncientdy ac
ranes less tin
nonpt ulicaw
hecause they
dential value

d S1SICT 28 a4l L itULed "ub of imeking wvaii! distineone and operating unaer

-;-‘ t:em.

- Ta perfornine i funcuens an appellale court spendy i b of o8 tine and el L Many wi
g roaaing distiaciiong and evaluaung deticcons made by oveoss s maic s famiii !;'- numeroz'.:s .
§ .“.i;cc:cd, ans ideed mlen for Ktal‘h_j has aazge ceart can disec L ocfonaliy eszhilsh i .
i sad apply proseduies for selectivedv ditferene hangling of the caves pot re it Te mas . One approa
| require 2 full rooeed g s ame cases, abbrovicter! veceid inoctiers. it orov decite <wome £ nld accuy
! cases without «ral argumeng, schduic others for grcan oy, and san e diae oers -

5 nmitted fer argument Teiges wav confer face o face i ane wase and eanchange vigws :5-'-'._- 196 Thic
13 by metmiandum a1 teletiiong an another, The court mmav eater 2 Gracd Maraes i_ Sa-n:o.! .'u“}
:_ opinion in ane cuse, 3 Wrse staerent of reasons in annther, and oo wiitien explanaion X\ nu'lc 63 ac 1
e in the next Ar :pudih(c courg should rot be denied tie aiscrura ro make thce 5 y ecie ’
s s ™ nol exirt Soe
8 eroices. . quently raise

g . . . . .. 13D, Seoe
¢ ending in March PISG, the ¢rm issned 1,214 publishied epintons 302 unpublicted wad 34u o, T
! T . o Florida Bar
: no-opinion dispositions, ol
. . . i . B courts, one
128, See Shuchman & Colfend, supra note 44, at 224 The (ommentanrs eondacting the ﬁ.“
» B ] ment of the
study concluded: - .
: . . . , e . £ tention elect
Critics <cem 1o huve {ound sowe instancss of writtea hut unpoii-hed opinions oY e
4 . . - RE arceptabilin
- that appear to have poiential precedential value, Torhaps even the Filth Civenits N ) it re
. . I . the me
5 practice has snopressed some affirmiciions ihat, had opiniers been writica, mighit & | pere
: \ . o . \ - . & orova rc.
b have bad prooaduntial value The evideuce and analvisis in this «inds, T owener, suggest LI : 121 : s,
v that such instzoo- are probubly qnn? ifiequent, 0 ihe purpes of Bnle 21 < 1o . ifduz subd
. C e § . . . ’ oninu? o
13 speed the appelione judicial recass withomt 2 significant tasc of nreecden iyl aninong, %._ ‘:\,‘.h
. L - ¢
5 and if that procese is viewed as nogroup cenivity, sdindicating aize e of revctitive ? >, e st
L . L : . . ) A rise slig
s} ertents, then e janents of the critics of Mnle 21 sewn v sensitive thu ~ional. i clisis ,_(
o~ DY S Dalls
i 1d. il
bt . . > Jo .. . . - facu, ia
3 See alse Revneids & Richiman, aupra note 14, 52 6300 covdduding that seivetive 2 1hiication ’ fe ma
» . . . . N N 1t Zay
results in the specrlier disposition oI arpeals). : .
E ! 1 rpeals) ¥ bricks
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133 : SELECTITE FULLICATION

[N}
=

an opinion can be cfectively utilized 10 improve the gquality of writien
cuinions rendered in mese dilinult caues.

Further support {or the PCA ovractice is evidenced by the legal comn- AT
munity's apparcat corfidence in the judidary’s exercise of its discieton te Ieyid ‘;'_;
issuz decisions without opinicas. Conuary ro the clamor raised cver selective %3 4

publication in some jurisdictions, no siwilar outay against the nsc or abuse
of PCA practice iws occuned in Florda.'#® The Appeilate Rules Commities,
irembers of which inciwde many lexding appellate iawyers, unanmously
supported the motion to -ciect selective publication. The adoptivn of the
1320 constitutional 2merdients, whick: vested greater authority in the district
courts, and the subsequear performance of judges in jadical pelis and werit
rewention elections, also indicate supoort for the prescnir opinion practwce™-
A'though this may be anly indirect evidence, it does indicate public conkdence
izt district judges and their performaince, inzluding their PCA usage.

bl Lt

Y

pmemark A nmyn

Fimally, with the cxeeption of publication of per curiam und judge-
authored opinious of no precedential value, Florida's PCA practice also more
eficienily accomplishies the muiin funcuiony served By selective publication. It
iakes less time o wirite a PCA than it does to write ani opinion destined for
nonpublication, and 1o need exists 1o exclude PCAs {iom published reports
because theyv occupy little space amd possess no judicial ccramenuary of prace-
dential value. :

i
;3
-
*
3
3
\
t

ALTFRNACVES TO SELECTIVE PUBLICA IION
anp THE PCA ‘

A A AP

e,

Seirute 16 abb

Many who oppose tire disposition of cases without an opinion agree. that
numcrous cases do not merit detuiled explication of facts and applicable Taw.,
One approach suggests suchr cases should Lo decided by a Lzt opirion that
wouiad occupy littke space in the reporters. ™ Thiese opinions coald e selectiveiy

.

120, This is not true clewhere. Rebdert & Roth, Insude the Fifth Ccust: Looking e
Some of i1s Internal Proredure:, 22 Loy, L. Riv, §61, 8748 (1677} Revnoids & Kichman, supra
nore 63, at 1174, Cl course. the absence ol public eriticiumn oo net awcan that crities G
not exist. See sufaa note 105 In the author's experience, petitious for rchearing also {ie-
cuently raise the lack of an apinion as an issuc.

120. See Englund & Wilhzms, segaa note 101, at 251 Althougi <ome members of the
Tlerida Bar were concemicd with the pesability of entusting the fnality of c2ses o districr
Surts, one indicator sugsasts that this conwern was unfonnded. Suinequent to the rnact-
w-nt of the 1930 amendiment, veenty district court judges were vewined through merit re-
t=nuen elections. Polls conduct~d by the Par indicated a seventy-rix to mnctv-three percent
arceptzbility rate froa Srtamnevs. These r:tings were afirmed by the general populace during

Sac bl 40 1t Rrs and sy reyttanit B PSR v R

the merit refention cicctions, when all twentv disinict court judges were re:zined with ap- .’§-_ 4
proval percentages rauging from sivivesix to sovertvesix percent. Jd. * o)
{a 131, See B WiTRIN. sepre note SR, at o8, In an attampt o distinguish between cases re- 3
4 S v,

cwiring substantial opinione and «2ses that do not, Witkin observes:

Where appeals ave token 23 8 mater of right, there ave bound 10 be cases thay
rise slightly above the tevel of the frnvalons Lppeal but mav nevertbeless be rougiris
classified 2s “routin:2.” Whether eniling for affirmance or rosersall they pre ac tzmiliar
facts, familiar issucs for review. aud fatiliar precedents to gntern the decicion, While
it mav be necessary 1o waue through a thensand puge and several bundred pages of

Aot el At et

orists, this dees not give the touline case any greater signiticance and <hould nut call
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published in scparate perishabic reporters, rather than hardbound ermunent
volumes, tu cmp’n:xsizc their reduced precedentiai value*2 In vis wav the
lee2] community would be cncouraged to avoid researching theic ovinious
and permmanent rerention of such pul-lications would be fiscournged.is

Some suggest inareased atienvion should be focused upen the increased
applicarion of ccmputer technology and miniaturization to legal researcli'st
While the future of legal rescarch probably wiil Le channeled in this i-
rection. this approach offers litile immedinte reliel. since computericcd researdls
is stiil verv esstly and not yet available to all semments of the legul comumunity.
Alrhough « napaierized reseaich and miniarurization are widespreac in many
t=ading Iaw scheols,?® most of the menibers of the lequl community are suil
heavily desendent upon traditional means ol legal research. For exampie,
Fletida's disuict courts of .q pml uniike the supreme court, :‘l have no
access to cnm uterized research svstems. Another suggestion would pirce more
emphasis on produc. g extensive and s simplificd legal restatements in variou;
subgucts. thereby ‘*hmmamm the need for conrsiant references to oider case
law.22s While this proposal. as wcli as the otlier 2liernatives, clearls s soma
-merit, the problem of limited judicial resources and excessive proliferation of
opinions remains with us.

PROPOSED APPROACIT FOR F! ORIDA:
THE COMBINED PRACTICE

Althoughi both selective publization and the PCA practice resuit in l2wer
pubiished opinions by identifying cascs that do not present issues of substantial
pree dent.al \alue and apportioning less judicial time to their dispositicn, im-
purtant differences exist between Llw two pracriges. Floridu's PCA praciice has
verhiaps been the moest eifective tool ay ailable 1y Florida apoellare daes who
are attempting to balance a staggering casclond. In additicn. there is con-
sicerable precedent for the vractice and the legn) commuanity has lirgely ace

cepted it. However, the practice tuvolves subsintial costs 1o the parties and

NP RS

wr 2 larger or more definitive piai-r than the case worl! cierwise wartaat, In bhoese

appeais the argmaents for shovter opicions and prr curiam decisions are most pernsiasise,
’d. An examination of many of the per curizm opinions issned by the district couris of
appeai reflect that this type opinion i alrcady in wite-spread use in Florida. Sce suprae note
95 end accompanying text. Unfertunairly, the use of such <ninions has not proven a conmivleic
answer 0 the preblems of the cicessive production of eninions and the need o ciliciendy
utiiize judicial .esources.

132, Ser gencrally R, Cansineron, b “(Fm(w. LML MOsENUFRE, SufTa 10ie b

133, Id. Thore are no rej-orts of thic Zdea actual’s being practiced. A poss:ble alternative
to urs appoach would be for the puliilshers o juclade these cases, kiensiird by the cous
as leing of no ~recedential vyine, in a compleiels scparste section of the reportens. al-
though ne publ” “:ng costs or shelf space wouid i suved, the separatinn oi theie cases
from vases conraming prececeontial value might conctitnss substantial time savings 9 the
lepal rescarcher who, 1s with the &
amnug tacee cuses for authority

134. " See Newbern & Wilson, _u:pra note 33, az 58,

135, Store. Microphobiz in the Leral M-cfession, 7C¢ L. L. I 21031 (1avTy.

136. See Keeflc. An Americor Judge on Simerican Jrsiice, 69 AL J0220, 220 (108D)
{quoting Juige Roger ]J. Traynor),

suzble volumes would have ittle iuoentite 0 searci
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et RS the appellate process. The pracuice foifcits w substantial mtins of quality i_ ey
‘he control and diminishes the appearance of mirmess. The practice 2'so lacks $> o’
~ious S uniform standards. discourages rather than promotes the writing ot upinions. el
PO 3 and does not prevent the publication of mirny opinicas with no precedertial § 3
~ased -3% value. Moreover, the lack of an opinion preciudes Florida Suprem= Court re- 2F
-n.13¢ : ?A..' view. .
di- X In view of tiicse shorrcomings, selective publication would appear 10
-zrch =t constitute an attractive alternative to the PCA. Its adontion would probably
nity. resuit in the articulation of uniform standards U.at wpuld permit opinions to
-1any te written solcly ror the benefit of tiie parries without requjting those
~uill e 3 opinions to be published in the permanent reports. This practice shouid
-:ple, %R enhance the quality of the decisional process and previde a more acceptable
ho .3 product for the parties. The fiction that unpublishzd judicial opinions are not
mera mEE law and mav not be ciied, however, has aeated considerable controversy and

virtually the endre Florida appellate Lench and many leading appellate bar
members niow cppose sclective publication.i??

There is no reason why Florida should limit itself to chnosing between
sclective publication and the present no-opinion practice. By conibining the
wwo practices, Florida judess weuld acquire even greater opinion option;™3?
a result that judges should like and which should enhance the appeilate judicial
process. Judges are presently discouraged from writing opinions solely for the
parties” benefit because such: opinions must be published in the permanent re-
orts. A combined practice weould allew a judge 1o write an opinion that
weuld be helpinl to the parties without worrving Lt it wouid cluuer the
fawbooks.

Sound practical reasons 3%s0 suppert the adontion of a combined svstem.
Presently, Floridn judges are not required to write an opinion in every cise
and would understandably upose-a systern requiringg such opinions irragpective
of the numl:er of voinfy raised on appeal and e clarity of their resolntion.
judges whose bicks have been Invced to the wall by an uareasnnably excessive

Tious

caseload would nateraily weefor a svstem that weuid nermit. bue not maudarte
opinion writtng. In additen the cominned practicz wonld substantially reduce
the number of opintons « f little or no precedentiai vaiue preseatls heing
Published. Under the curent practice, Florida's legu: comumnunizy must still
~%sorb some 2,000 publizhad opinions annually.

Critics may question whether Tlorida’s judges, with tieir high cascload,
could afford ro mvest the time that writing even brief opintons in il cases
would require. The prevalonce of per curiam opinions. however, indicates
Tlorida judges ure alreadv mastering the task. In 1631 many of the 1.928
district court of appeal per curiam upinions were of the type usually car-
marked for nonpublication in selective publication jurisdictions. Morcover.
the Third District Court of Appeal has demonstrated that the use of per

A

187. See “linutes, supre note 1L The chief judges of the Second, Third and vitds Lerics
wrote letiers to the chairman of the Sppeilate Rules Cummiitiee indizarng unenimors
gpposition by memhers of nhc.ix courts, In ad4ion. the d:.u‘f iwdaes of the Ficst and i ourth
Districts appeared at the weting andd expressed thicit vppesition. Id. But see s pra note 106.

158 See infra app B Proposed ('.u‘erulc on Opintns *Viitne and Yablicavon).
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cuBam opirions @n ba just os effective as th2 PCA in dealing witi: heavy
cascloads.

One wussibie problem with: this option is that wo biight line scparates
thz standards for inveking the two practizes aucent in the czse of ruversais
Loth seek to idenufy cses that present no issue of precedenciag vaius.

Two possible approachus to this problem arc suggested. Tlwe fist approach
wouid simaply copy the Fifth Circuit's practice of recognising that «rtain
cateories of cases usually do not present issues of substantial precvdential
value¥* Under this approach, cunes invelviug issues of fact huve been par-
ticularly carmarked for no-opinion disposition. As noted by Judge Winslow,
afirming such cases uwsually simply indicates the evidence sustzined the
findings of fact; an opinion would add nothing more. Florida. however, hus not
Urnited its no-opinion practice o {actual resolutions, and there appears o be
no reason for doing so. As Winslow inuicated, the law controlling a varnicular
issue may be wellestablished and clear-cut, regardless of the aature of the
isse, 40

Another approach would be te zdopt a rule graniing the appellzte panel
Jisaction to resolve issues o no precedential value without opinion when
the lower court’s rationzle is apparent on the wial or appellate recerd’s face,
Implicit in most no-opininn dicisions is a court’s determinaticn that the reasons
for its decision are so avparent as to climinaie the need [or 2 wiitten opinion.
These rezsons may ofton be Jdesaibed i the :mial court’s judgment, in tie
wrial record, in the priws’ bedefs, or during oral arguncatn The axistence
of an apparently sount ratisnzale mayv not Le suficient re libei an apoaai
frivolous,'* wwhich appetlate judues are velucizut to do in any cuse. vut may fe
sufficient to justily a decizion without opinien. ' '

There niso appears v - insuflicicnt justiticrtion for prebiviting tie cita-
tton of vupublished opirions ULhike PLUAs, these oninitps 1aveai the court™s
reasoming. Inomost instiboc ©eve cascs will not Le cited sbaply beear o othey
have no orecedential vahio Tl iogel communuity cooutd dovois e 1w ntion
to cases e courts have ciliciallv ditarniimed o be ol o precsdenual vliue,
If an epinica of precedenual voluz, Liowevey, is inistakenly not published, it

135, For a ‘nrther expinnation wa ke 13 h Ciicuit's vancazle for adopting Fule 21, see
NILR.E v Araigamated Cloiln, Wkis, of Am ., A1 L.ClO, L €90, {20 F.2d $G6. ¢71 (Sth Cir,
1870) (“Exypericnce again domonstrates it cases in witich an ¢pinion rezlly serves no useful
purpase fulis into several well raingnized groups.”), ’

140, ‘ee supra notes 122 23 qnd accompanving text.

141, Ser Treat v. State, i1 Fla 504, 163 sn. 833 (1935). Wlile discussing the s:andard
for labeling an appeal (rivelens. the Treat court noted:

A Involous appeal is not wcerely one that s iiely 10 be unsuccessful. It is one
that is so readily recognizabic as devoid of merit on the face of tue sceoid that there

is little, if any, prospect whatcuever that it can ever succeed. |Citation omitted.] It

must be one so clearly nutenatle, or the insufficiency of which it <0 manitest on a

bare insprction of the record and assicumens of error, thut e choara~ter muyv be de.

termined witheut aveumien: or reeearch. Au anneal is not ivolons where a sueb-
rantial nsodable gueston can be soelled our wiodnoor ftorn anv nerloof i even
tiough suzh question i tlinciv to be decit=u other than 25 the wuwer court decicod
1T, 'ie, against apnellzut or plaintiif in error.

fd. 3t 3]J0-11, 163 So. a1 R84,
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v SELLCTIVE PUBLICATION 215
nevertheless remains ain opitinn of the court, and its cuistence shouid be
<knnwledged, andd therealier approved, clarified, distinguished, cr overruled.

Concuusioy

If judicial resources were unlimited, perhaps this debaie over the relative
merits of szlective publication and Florida's PCA practice would be moot;
with unlimited resources. alternatives cculd be tournd to satisfy almost every-
oue. An opinion could be written in every case of arpuable merit, and an
effident retrieval systmin could guickly select cises on point from the huge
mass of published opiniens. In truth, however. judicial resources are limited
and will probably remain so in the foreseeable future. Given this limitation,
rescurces must be rexsonably allocated. In addition, few would deny that
all appeals are not alike: some cases are more complex or more difficult to
resolve than others. Given these dilferences, it secms upparent thar greater
resources should be allocated to difficult cases und {cwer to cases conwrolied by
weil-2stablisiied lemal principies. As Indge Godbold neted, it wukes little sense
to acuy appellate judees, who are entrusted to make much more in:portant
judgments. the authicrity o distinguish between cases that merit & [uli opinion,
an unpublished upinion, ~r nn opinicn ar all.? The wlumate disposition of
cases that present no issues of precedential valae should be substantialiy the
shme regardless of wictiie

T Ll ninion is writren or published,
A decision accomy

simivd by reasens shonld be the le, vather than the
exception, Adding se,vctive pubiication w tue list of clanion or<ions avail-
able to Florida appcitare judges will 1ot suaraniee o written epinion in eve

cace. It will, however. remiove one existing obstaciz Ly permiting judges to
write opinicns for the Lenchy ot the parties witl:cut worrving hat Ly doing
so an additional burden is haing placed oa die legnd communits,.

142, Moreover, te 27 th tsith cores wilt Lie publisticd 1n
a0t prevent citation Uhe .
that an. acial ceilection,
view, supra note 127,
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APPENDIX L

PROIGHEDN .CURLT RULE !N OPINION
WRITING AND PUBLICATION

Writing and Publication of Opiniuns

I. The J(istrict court may dispose of a case by:
a. Published opinion.
b. Unpublished opinion.
c. Dispasition without opiniun.
2. Published opinions. An opinion of the district court should be published if, in tie
judgment nf the judges participating in the decision, it is one that
a. Establishes a new rule of law, alters or mudifies an cxisting Tule, or spplies an
established rule to a novel fact siruation:
b. Iuvoives a lcgal issue of cuntinuing public interest
¢ Criticizes existing law;
d. Rcsolves an apparcnt condlict of anthority; or
e. Involves an issue whoase resolution is speciiicaliy cwumerated as being tubject to
1evicw bv the Vlorida Supreme Court under Article V of the Tlorida Coustitutic.r. Concurring
or dir "ming opiniens mav be published at the discreunn of the author; if such an opinion
is publisher' the majority epinion or dirposition shuell be published as well
3. Ciwaation of umnpublished opinions and  disjositions without opinien. An opinion
which it por publicdied may ve cited only if the person moaking veference o it provides tha
court ane upposing partics with a ¢opv of the epinien. Dispositions withowr opinion-ma, not
be cited {or any pn:'ede'a.ml prrioses other than nnther praceadirgs Litwesn Uin suine
rardes.
1. Lirmaolished opinions.
daes not meet the criteria <e! oui

T othe dncgee participating in a decivion agree that the cate
i Subsection 2, bue dewrmine that s written opinien
would athierwise be of value. the s miny direer that such epiaion not be published.
5. Di:positien without onisinn, 1 the judpes participating in a decision zgree that the
€ase duves not ieet the criteria set out in Subsection 2, and {urthsr apree:
a. ‘That tie decision on review is not erraneous and shonld he afirned or approved,

~and

b. That the basis af 1L decition bring reviswed, or of the court’s 2ppiroval of zach
decision, is apparant on the face of the ial or appellaie record, aud
’ c. Tiat 3 written «pinlar would Lo of nv addidonal value, the
decige suen case without a writicn aninion,
€. il dicpasitions of the conrt sitl be matters of pubiic 1ccord.
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An Evaluation of Limited Publication in the
Umted States Courts of Appeals: The Price
of Reform*

William L. Reynoldst
William M. Richmanit

In recent years, the caseload of the federal appellate courts
has grown alarmingly in both the number of filings and the com-
plexity of the issues presented for decision. In an effort to cope
with the pressures created by those increases, the courts have mod-
ified the manner in which they process cases in a number of ways.
Some changes, such as prehearing settlement conferences,’ have
relatively little impact on the nature of the judicial process. The
effect of others, such as reduction in oral argument,? is more signif-
icant, for they alter the traditional method of judging appeals in
ways that may substantially reduce the quality of appellate justice.

One of the most dramatic of the recent innovations is the
adoption by many courts of rules that determine which opinions
should be released for publication.® In establishing criteria for pub-

* This study was sponsored by the Federal -Judicial Center. Contract No. 9504-610-
17092.13. The views expressed herein do not necessarily represent the views of the Center.

We wish to thank'a number of persons for their assistance in this project. Alan Chaset
and Pat l.ombard of the Federal Judiciel Center and David Gentry of the Admimistrative
Office provided us with data and the hackground to understand it. Toni Sommers of the
University of Tuiedo provided invaluable assistance with statistical computation. David
Aemmer uf the Ohio Bar, Lawrence Haislip of the Marviand Bar. and Susan Roesier. Uni-
versity of Toledo College of Law clsss of 1982, provided research assistance. All unpublished
opinions discussed in this article are on file with The Unwversity of Chicaco Lauw Review.

t Profescor of Law, University of Maryland.

t* Ascociate Professor of Law, University of Toiedo.

' Nee e g, Goldman, The Civil Appeals Management I'inn An Frperiment in Appel-
late Procegural Refarm 7€ Cotvsm. Lo Rev. 1209 11478 Nate. The Minncsata Supreme
Court Prehcaring Conference—An Empurical £ adiatorn, 623 Mo [0 Rev. 1221 (19790,

' See generall. 2 ADVISORY (COUNCIL FOR APPELLATY JUSTICE, APPELLATE JUNTICE: 1975,
at 2.32 (1975 [hereinafter cited as APPELLATE JUSTICE].

' This articie discusses publication only 1 the United Stases Courts of Appeals. Many
state courts ajso have adopted positions concerntnz uapublished epmnions, sometimes arous-
Irg A gond desl of controversy. See generallv Kanner, The { ‘npublished Appeilate {ipimon.
Friend ur Fre?, 4R CaL. ST. B .. 396'(1973); Newbern & Wilson, Kulr 21 [/npreccdent and
the Disappearing Court, 32 Arx. L. Rev. 37 (1978

Un the question of publication generally, see P. CarrivaTON, D. MEeavor & M. Rosen-
BFRG, JUSTICE ON ApprAL 31-41 (1976); Chamin, A Survev of the Writing and Publication of
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lication the courts have been truly innovative; in spite of the piv-
otal role of the published judicial opinion in the development of
American common law, the selection of cases for publication has
rarely been the subject of publicly delineated criteria. The recent
formal decisions not to publish large numbers of opinions have
aroused concern that the quality of the work produced by the
courts will be adversely affected. That concern has in turn led to
considerable discussion of the merits and demerits of a formally
organized regime of limited publication.* Although the discussion
has been rich in theory, it has been relatively poor in data.®

This article attempts to fill that gap. It presents an empirical
assessment of the workings of the publication plans of the eleven
United States Courts of Appeals during the 1978-79 Reporting
Year. This is the first system-wide analysis of these publication
plans and their effect on judicial productivity and responsibility.
The article begins with a review of the background of publication
plans. Then, after noting the methods used in the study, we ana-

lyze the relatinn between the language of the plans and the publi--

cation rates of the several circuits. Next comes an empirical assess-
ment of the costs and benefits of limited publication. Finally, we
propose a Model Rule for publication, designed to realize the bene-
fits of limited publication while avoiding some of its hazards.

Opinions 1n Federal and State Appellate Courts, 67 Law Lin. J. 362 (1974); Joiner, Limit-
tng Publication of Judicial Oprinions, 56 JUSICATURE 195 11972).

¢ The authors of this article have written on limited publication in two other places:
Revnolds & Richman, The Non-Precedential ['recedent —Limited Publicatinn and Nao-Ci-
tation Rules in the L'nited Stater Courts of Appeals. 78 Corum. L. Rev. 1167 (1978) [here-
inafter cited s Non-Precedential Precedent]; Revnolds & Richman, Limited Publication in
the Fourth and Sixth Circuuts, 1879 Duke L..J. 807 [hereinafter cited as Limitec
Publicatien]. ]

A bibliography on pubii:ation in federal appellate covrts would alsa inciude the follow-
ing: Hearings lief re the Commussion on Retision of the Federa! Agpellute Court Svstem
12d phase 1974.75, [hereinafter cited as Heamingsl, Gardrer, Niath Curcut < Unpublioneg
Opintons Demal of Equal Justicee, 61 A B.A 1224 119750 Nute, [ ‘nreported Decrsions in
the United States Courts of Appeais. 63 CoRNELL L. KEv TV (1977): Comment. A Sncke
in the Path of the Lcu The Setenth Circutt’'s Non-Putheation Rule, 39 U'. PitT. L. Rev
309 (1977).

* There have heen severa: puhlicat'ons that, while not empirienl, are at least anecdotal.
They review the unpubiished eapininns of a particular court and argue that seme or many of
th~m should have been pullished. Ser, ¢ 2., Gardner, supra note 4; Comuent, sup:re note $
Limited ’ublication, supra note 4, 18 an ewpirical study but it is limited in scope, cover:ng
only two circuits and decisiona over roughly three months. See aiso Remarks of .lohn P.
Frank, Ninth Circ.'t Judicial Cenference (July 29, 1976) (unpublished study nf 50 unpub-
lished npinions) {cn file wmith The ['nicersity of Chiccgo Lau Reviet),
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1. BACKGROUND

A. A Perspective on Publication

In order to appreciate the importance of the limited publica-
tion debate, it is necessary to understand both the role of publica-
tion in American law, and past publication practice. The reasoned,
published appellate opinion is the centerpiece of the American ju-
diciary's work. The rcasons for that prominence are not hard to
understand, for they inhere in the role of appellate judges in a sys-
tem of common law.

The rule of precedent is fundamental to the commmon law.* In
order to ensure consistency, judges explain why they decided as
they did and why apparently similar cases were not thought to be
controlling. Because opinions make law, these explanations must
be readily accessible to interested persons. Their public availability
is necessary to guide both the persons who may be affected ky the
law, and the judges who will apply that law to future disputes. The
opinions of appellate courts naturally have special significance be-
cause of their position in the judicial hierarchy, and because the
workload of nisi prius courts has made it increasingly difficult for
them to issue polished opinions that contribute to the growth of
the law. '

Ageinst this backgrourd, it is surprising that the expectation
of a reasoned and published decision is a relatively recent one.
Viewed in historical perspective, limited publication is hardly a
radical ides; until recently, case reporting has been a haphazard

enterprise. English cases have been officially reported only since
1863, following a long history of selective reporting by legal entre-
preneurs.® Similarly, American reporting, virtually unknown until

¢ ‘The propasitions in this paragraph should. of courve, be familiar to every Amertcan~
laaver NSee goneralin Ho HarT & A Sacks, Tur Lroal Procrse Basic PRUBLEMS N 1R
MaKiua anD AFPLICATION 6fF Law {tent od. 19580 Haimee, Ths ath of the Lou, 10 Hagv.
L Nev 337 (1897), Wechsier. Trwurd Neutrai Drincipios of Uonstiene! Law. 73 Hake .
L. Reyv. 2 71953 Qne of the authors of this erticle Rus cet {urth s views on the subject in
more deail in W. REvNoLps, Juniciar PROCE32 IN 4 NoTsirenr (190,

* See generaliv B, WarkFr & M. Warker, Tue Excisn LEcat Systevm 139.41 i4th ed.
19761, which criticizes the eative rép(\r,un! eystem far its “informainy.” Q%cial English re-
poiting today pruauces the Law Keports under the ncgis of the [rcorporated Councii of Law
Repourting for Engiand and \Wales. There also arv uncthiciat reporters. the most faminur of
which 1s the All England Lau Reports

* The first English reports are the Year Books, which hegan, perhaps ax a kind of enriy
lcgal newspaper, in the reign of Edward 1. Sce T. Pruex~nerT, A Concise HisTory or THE
Common Law 769 (5th ed. 1956). Private reporting developed with the end of the Yeer
Books in 1537. The qualitv of the private reports varied grestiv Hoidsworth cailed Sir
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the start of the nineteenth century,” was long the province of pr
vate venturers. Indeed, private reporting continued in at leas
some federal courts until well after the Civil War.!® These publica
tions only gradually came to reflect an appreciation shared b
judge and reporter concerning the form and content of the re
port.!’ Today, of course, legal reporting is dominated by the Wes

U

James Burrow (1701-1782) the “connecting link™ between “old™ and modern reporting b
cause Burrow strove for completeness and accuracy. 12 W. HoLDSWORTH, A HIsTOKY oF E»
cuisH Law 110.12, 11€ (1939).

* Apparentiy there 1s no general work on the history of publication in the Unite
States. F.zhraim Kirby's 1789 volume of Connecticut Reports was the first reporter pul
lished in this country, see L. FRiIEDMAN, A HiSTORY OF AMERICAN Law 282 (1973), althoug
modern historians have unearthed and published reports of colonial cases. See. e.g., I
BooRrsTiN, DEtawaRre Cases 17921830 (1943): ProceebinGs oF THE MarvrLanp COURT oF A
PEALS 1635-1729 (C. Bond ed. 1933). Hence the comment, “Historians actually know moi
ahout colonial case law today than could have heen widelv known in colonial America
Johnsen. Juhn Jay: Lauwyer in a Time of Transition. 1764-1775, 124 U. Pa. L. Rev. 126
1264 n.17 (1976). Another example of early publication is found in Marviand, where a cou
reparter and a young attorney began publishing colonial Maryvland cases as a private ver
ture in 1509, See C. Bonp, THE COURTS 0P ApPpeALS OF MaRVLAND: A HisTory 111 (1928). 1
contras:. publication in Massachusetts began with authorization from the legislature i
1804. W. NrFLSON. AMERICANIZATION oF THE Comaon Law 168 (1975). Publication of Ne
York cases hezan in 1794 Johnson. supra. at 1264 n.17.

Pubiication qf Supreme Court opinions did not begin until the second volume of Da
las’s Repurts was published in 1798. Even then progress lagged: although the third volum
appeared in 1799, the fourth wes held up until 1807. Other sources for Supreme Court wor]
such as newspapers, apparently were unsatisfactory. See .J. GOEBEL. ANTECEDENTS AND B
GINNING3 TO 1801, at 664-65 {History of the Supreme Court of the Uniied States. vol. |
19711

'* Samuel Blatchford, both district and circuit judge before juining the Suoreme Cour
reported Second Circuit decisions untii 1887 when the Federal Rcporter. hegun sevet:
vears earlier, put him out of business. See M. Scuick, LEARNED Hann's CourT 44 (1970).

' Wkhen Roger Taney became Chief Justice. for example,

[t|here was widesprcad disagreement . . . as to the subject matter to be included in th

reports . . . . The question was much discussed in Iaw journals. . . . Reviewers varie

all the way from those wha wanted to save money for lawvers by limiting pubiication t

selected apiniuns, to those who advocated publication of all opiminne 1ogether with a

guments of crunsel and.other relevant documents.

C. Swisiit i Tur Tasey PrRIOD. 1235 R4, gt 206 1 Histury of the Supreme (Court of th
United Ntates. voi 4. 1974

Staraurds were yutte iax. even (or Supreme (.urt reposting. Errors aln-crided. an
cemctirms- the reporter failed to inciude dissenting vpimans fa at 00.02. .lusuce Stor
found it c-mmendabie that reporters corrected grammaucal and tvpogrophical errors. Se
id st 299 300 Benjamin Howard, in the ficst volume of his Reports (1843, “resorted t
whut sgemed an amazing example of bad taste by advertising his avaiigtunlity for the arg
ment of cuses.” [d at 08

Uneven reporung required thet both stute and federnl reports he regularly reviewed i
the law reviews for quality and «uverage. See, e g, 8 AM. L], 273 (1848) (New Jersev); 1 A
L. REe: 60 (1953} :Sevcond Circ:it)

Full and accurate reporting depended upon the development of a tradition of full an
camplete judicial explication of the decision. This is a relatively recent development. Lor



Publishing Company. It routinely publishes all opinions sent to it
by the circuit judges in accordance with their respective publica-
tion plans.'?

Limited publication, then, is not new. What is new and radical
is the notion that the judges themselves should be controlling ac-
cess to their work by means of systematic publication plans. The
publication plans of the federal courts of appeals collectively re-
present the most ambitious systematic effort to reconcile the con-
flict between the costs and benefits of full publication.

B. The_History of the Circuit Plans

The movement toward the present circuit court publication
plans began in 1844, when the Judicial Conference of the United
States recommended that the federal courts authorize “the publi-
cation of only these opinions which are of general precedential
value.”'® Eight vears later,'* the Board of the Federal Judicial
Center proposed that each Circuit Council establish plans that

Coke advised that “wise and learned men do before they judge labour to reach to the depth
of all the reasons of the case in guestion, but in their judgments express not any.” 3 Co.
Rep. v (J. Thomase ed., Lundon 18261 :

A look through siate reports around 1800 reveals what to the modern reader is a star-
tling lack of explication among courts of last resort. In Maryvland. for exampie, the Court of
Appeals often decided cases without an opin:on until e statute requiring them wes enacted
in 1832. Lower courts were more ptone o zive reasons in order thet their decisions could be
properly reviewed on appral. C. Bowb, suprc note 9, at 139-40

Bv the mid-nineteenth century, however. a number of states had imposed. either
throurh their constitutions or by statute. a requirement that appellate decisions be rendered
in 8 written opinion. See Radin. The Requirement of Written (piruouns, 18 CaLir. L. Rev.
456 11930). That such developmen: might nut be whally salutary was fureseen by Junathan
Swift: ' -

It is a maximum [sic] among these lawvers, that whatever hath been done hefore
may legally he done again; and tharefore they take speciai care to record all the deci.
sione formerly narde ugainst cnmmon justice and the general reason of mankind. These,
under the name of Lrecedents, they pridurce as suthorities to justify the most iniqui-
tous opimions, and the judges never fail of directing accord:ngly

J.Swier, GurLnrr's Teevers 284 (Modern Library ed 19310 (st ed. Lordor 172F).

B Weat poablishes « niv cpinions designated fur publicat:on by the several circuits. Let.
ter to authors frum James P Corson, Mensging Editor, West Publishing Ca. tMay 27, 1950)
{on file with The Univeraity of Chiccao Law Reviwews. Severai {ederal courts te 2., the Tax
Court, the Court of Hilitary Appeais) have their own reporter: the Courts of Appeals do net.

Unpublished upiniony may be “‘pubiishea™ in other sources, such as specialty reporters,
or placed in the memory of a computerized legal resesrch svstem such as LEXIS, see text
and rote at note 1) infru.

" 11964] Jupicrar CunFERPNER of THE UNITED STATRS REPORT 11

'* Some of the circurts, in the meantime, had made some nronouncements in case law
on the problem nf unlimited publication. E g., Junes v. Superintenident, Va. State Farm, 465
F.2d 1091 (4th Cir. 1972).
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would’ limit publication and forbid citation of unpubiished opin-
ions.'* Later that year, the Judicial Conference endorsed the:
Center's proposal and directed each circuit to devise a publication
plan.’®* In 1974, the Center published a Model Rule for publica-
tion,'” a proposal that has been the model for the publication plans
of a number of circuits. Meanwhile, the circuits, responding to the
Judicial Conrference directive, had each sent a proposed publica-
tion plan to the Conference. The Conference applauded the diver-
sity of these plans, for it meant that there would be “11 legal labo-
ratories accumulating experience and amending their publication
plans on the basis of that experience.”® Little has changed since

'* Boarp OF THE FeperaL Jupiciat CENTER. RECOMMENPATION AND REPORT TO THE
APRIL 1272 SESS1ON OF THE JU'DICIAL CONFERENCE Of THE UNITED STATES ON THE PUBLICATION
of COoUrTs OF ApPeaLs OpPiNions (1972). The various groups mentioned in the text are de-
scribed in more detail in Non-Precedential Precedent. supra note 4. at 1170-71 & nn. 18,
25. 26. ) ’

'* 11972] JupiciaL ConrErenCE or THE Unrrep States REPorT 33.

7 ADVISORY COUNCIL FNR AFPELLATE JusTicr. F./C ResEarcit SERIES No. T4 2, STAN-
CARDS FOR PusLicaTion oF JupiciaL OpiNioNs (1973 [heremnafter cited as Stanvarps). The
development of the=e Standards is discussed in more detail in Nun-P-ecedentiul Precedent,
sup-a note 4. at 1170-71 & n.23. The Model Rule provides:

1. Standard fer Publication

An cpinion of the (highest court) or of the (intermedciate courty shali nar be desig-
nated for publication urniess: .
a. The opiniun establishes a new rule of iaw or alters ur modifes an existing rule;
or

The opinion invoives a legal issue of continuing public interest; ur
c. The « piniun criticizes esisting law: or .
¢ The upininn resnlves an apparent conflict of authority.

2. Opiniuns of the court shall be published only if the majority f the wdpes partici-

pating in the decision find that a standard for publication as <et out i sectien 1) of

this rule is satisfied. Concurring opinions shall ke published anly .f the mar ity upin-

.ton is published. Dissenting opinions may be published if the dissenuing yidee deter-

munes that a standard fur publication as set out 1n section (1) of this rule 1 <atished.

The (highest court) may order any unpublished opinian of the tintermediate conety or

a concurring or dissenting oprmon in that court published

3. 1f the <randar+ of publication s set out 1 section sl) of the 1 e 3 <3t ~hed as Lo

anlv 8 part of an ouimion, only that part shail be published.

4. The judges who decide the case shall consider the question +f whetner or not Lo

pubiish an ~piniun in the case at the conference un the case before or at the t:me the

Wwriling assigrnment 13 made, and at that ume, if appropriate, they si.2l! imare a tenta-

tive decision not o publish.

53.' Ali opinons that are not found to satisfv 2 standard for publcation as prescribed
by section (1) of this rule shail be marked, Not Designated for Publicatu:n. {)pinions
marked, Not Dssignated or Pyblication, shall not be cited us precedent by anyv court
or in any brief or uvther materials presented to anv vourt.

' [1974] Juviciar ConrFerrnce or THE UNITED STaTEs ReporT 12. Vohile the Judical

Cunference studied publication, the Commission on Revimion of the Federal Court Appeilate

Sysiem (chaired by Senstor Hruska) also locked at the problem. Although the Hruskn Com-
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1974. Although the Judicial Conference left the circuits’ publica-
tion plans in a state of experimentation, there has been little effort
to assess the results of those experiments either by scholars!® or

the federal judicial establishment.?®

C. The Pros and Cons of Limited Publication

The justification for limited pubiicaticn rests on three prem-
ises: first, there is no need to publish ail opinions; second, full pub-
lication is costly; and third, judges can effectively determine when
an opinion need be published. Each of those premises ‘can be dis-
puted. In addition, several distinct counterarguments can be ad-
vanced against limited pubiication.® :

1. Dispute Settling and Lawmaking. Common law opinions
have two functions: they settle disputes among litigants and, in do-
ing so, sometimes meake law.?® Not all opinions, even at the appel-
late level, make law. Opinions may only reaffirm well-settled prin-
ciples. These, the argument runs, need not be published, for
society has nc¢ real interest in thewm. Such decisions are important
to the litigants, but not to anvone else.

This argument is flawed by its reliance on a view of judicial
lawmaking as the stztement of mechanical rules rather than prin-
ciples extracted from the decisions of cases read in their factual
context. When judicial lawmaking is viewed in that light, it can be
seen that all decisicns make law, or at least contribute to the pro-
cess, for each shows how courts actually resolve disputes. Applica-

mission recommended the adoption of limited publicatiun and noncitation pians. the Com-
mission deferrcd to the Judicial Cunference concerninz details. Comsission or Kevision or
THE FEnenal. COURT APPELLATE SYSTEM, STRUCTURE AND INTERNAL P’ROCEDURES: RECOMMEN.
DATIONS FOR (THANGE £0-52 (1973) !hcreir;a.l't,er cited a« HrRusxa RFEPORT|. The testimonv of
judges. inwvers, and academics befure the Commission provides veluable insight an the
quetinn of selective pubiication and noncitatinn. Se¢ Hearinze suzra nate 4.

' See lext and notes at notes 3.5 supra.

* Indeed, even the useful Publication Flans fegeris prepared by the Adminstrative
Office of the United Stater Courts for the vears 1977 through 1977 huve heen terminated,
which wuugests that the plane may have come 1 he considered permanent. The Pubiication
Plans Repuorts were prepared fer the Subenmmitiee on Federai Ju-isdiction of the Commut-
tee on Court Adminmstration of the Judicial . nference of the United States See Non-
Precedential Precedent, supra note 4, at 1175 n.24. 43 far as we know, these reporia re-
present the only etfnrt sponsored by the entire federel mdicial establishment to evajunte the
workings of the pians. The Ninth Circuit, however, did sponsor a limited study by John
Frank of publ.cation in that circuit. See Remarks of John P. Frank, supra note 3.

" Muore detailed discrission of the material in this section can be found in Noun-Prece-
dential Precedrnt. supra note 4, at 1181-85, 1187-94, 1199-1204.

® Nee H. Hant & A. Sacke, supra note 6, at 396.97.
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tions of general principles in specific contexts clarify the scope of
the principles. At the same time, such applications demonstrate
whether the principles are actually followed by judges in routine
cases or are simply “paper rules,” useful mainly for display. The
unavailability of decisions thus reduces our ability to understand
the principles relied on by the court.

2. The High Cost of Full Publication. The second premise of
the argument for limited publication asserts that excessive costs
are associated with full publication. Those costs fall into two cate-
gories, one linked to the preparation of an opinion, the other to its
consumption.

Preparing opinions is a large part of a judge's workload. More
time must be spent if the opinion will be published—to allow more
proofreading and prose polishing, for example. More effort also is
required to ensure that the opinion contains no loose language that
can return to haunt the court in a later cese. Eliminating these
costs can help judges cope more effectively with heavy workloads
with little or no diminution in the quality of justice dispensed. Or
so the argument goes. Although the idea seems plausible it has
never been verified empirically.?

The second part of the excessive cost argument focuses on the
cost of full publication to the consumers of opinions. To American
lawyers this 13 a familiar problam. “The endless search for factual
analogy”” runs up the bill of the conscientious attorney with little
or no gain in the refinement of legal principles. Law libraries and
their budgets are strained to the breaking point and bevond. The
bar looks with envy upon England, where the reported case law
fills but a few volumes a year.>® These are real concerns, vet it
must be remembered that even cumulative opinions have value.
They can suggest how firm a line of precedent may be, for exam-
ple. or indicate problems in the application of articulated prece-
dent, or even show .he divergence of a rule from the expectations
of thuse to whom it is addressed. Thus, value can be found in pub-
lishing any opinion; the real question is whether the associated
costs are too high.

!

»

" We hnow of only one effort to do so, and it ie unreliahle. See Non-Precedrntial Fire-
cedc.at. supra note 4. at 1183 n.95 (discusaion of & «tudv of time allncation in the Third
Circut); ¢f. tegt end notes st notes 53-67 infra (findirz that evidence is at best incunclusive
as to increased croductivity).

* STANDARCS, supra nnte 17, at 17,

™ In 1979, fur exampie, the Al England Reports comprised three volumes.
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3. The Early Decision Not to Publish. Many of the cost sav-
ings associated with limited publication would be lost if judges
made the decision not to publish only after the opinion had al-
ready been polished and made ready for public consumption. An
earlv decision not to publish entails significant costs, however, for
value inheres in the actual writing of the opinion. For many au-
thors, writing about a subject helps them to develop their thought
on the topic. Furthermore, if an opinion in support of a decision
simply “will not write,” the conscientious judge is forced to recon-
sider the decision.?® The danger here is that the decision not to
publish will affect the reasoning or even the result.

Another major problem with an early decision not to publish

centers on the ability of & court to predict, eerly in the judicial
process, that its opinion will not make law. The ability of judges to
do so is by no means self-evident. If the prediction process is im-
perfect, the legal community will have lost access to opinians it
should see. . '
' 4. Further Arguments Against Nonpublication. Limited
publication can be attacked even if the above premises prove true.
First, limited publicatior reduces judicial responsibility by remov-
ing the constraints that stare decisis places upon the court. The
concept of precedent cautions as well as governs. If an opinion is
not to be published, unwise things may be saild without fear that
the corpus juris will be adversely affected. Judicial responsibility
also may be diminished if courts use the nonpublication list as a
respesitory for troublesome cases presenting issues the court does
not wish to address in public. Again, nonpublication may permit
judges to approach their jobs more routinely, without the real
thought and effort that precedential decision making requires. The
final counterurgument to limited publication recognizes the role
played bty the availability of opinions ir holding judges account-
able for their actions. If “[sjuniight is said to be the best of disin-
fectants.”™" then limited publication mayv permit sores te fester.

5. A Word o Citation Practices. As part of their appreach
to limited pubhlication, saven of the circuits prohibit citaticn to an
unpublished opinicn, and an eighth discourages the practice; only
three circuits permit free citationsof such opinions.* The prohibi-

* Henarings, cupra note 4, at 735 (testimony of Professor Terrance Sanduiow). See also
note 151 infra.

* 1.. Branoris, Otuen Proprre's Money 92 (1914). .

*™ The seven rules prohibiting -itation of unpublished opinions are D.C. Cir. R. 8(f):

o
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tion of citation is part and parcel of the limited publication ap-
proach, for without such rules its goals could easily be frustrated.
If citation were freely permitted, both litigants and judges would
be unable to realize the potential time savings from not having tc
read unpublished opinions.*® In addition, the prohibition on cita-
tion is necessary to prevent unfairness arising from the ability of
well-heeled litigants to monitor, store, and use unpublished opin-
ions more readily than other litigants.*°

The perception in seven circuits that a noncitation rule is a
necessary aspect of a limited publication plan therefore seems sub-
stantially accurate. We have doubts, however, about the efficacy of
noncitation rules. The hidden problem is whether the judges and
their staffs adhere to the rule. We have found few opinions refer-
ring to unpublished opinions, indicating at least facial compliance
with the noncitation rule. Still; some uneasiness persists, based on
the intuition that not everyone who is aware of how cases have
heen decided will refrain from using that krowledge in later litiga-
tion. Our concern centers on pro se civil rights and habeas corpus
cases. To the judges and cierks who handle those appeals, reliance
on  unpublished decisions—'‘non-precedential precedents’*!
—must be inevitable. The caseload is large, and there is often a
previous decision squarzly on point that provides a tempting re-
search tool. Yet many of these cases are frivolous and hence go

lst Cir. B. 14: 20 CiR. R. 0.23: 6Tu Cir. R. 11; 771 Cir. R 35(b)(2)(iv): &1 CIR. R. app., 9TH
Cir. R. 21ie). Neither the Third nor the Fifth Circuit addresses the citation issue. Oaly the
Tenth affirmar:vely permits citation, 10TH Cir. R. 17(c}: opposing parties must he served
with & copy of any unpublished opinions that will be used. The Fourth Circuit permits but
discourages citazion. 4t Cir. R. 18(d)(ii)-(iii).

* See Nun-Frecedential Preccdent, supra note 4, at 1186-87. This is especinlly true
given the pubiiietion of “unpublished” opinions in unofheial specialty reparters and the
secently develcped computer svatems such 28 LEXIS, making them available fur general use
f eitaorin ie permitted.

* Id. at 1.7 The shility of courta to control arrculation of unpubhlished npinons has
feen rreatlv A:minished by the advent of computer-assisted legal rewearch. Although the
LENIS menony bank purportedly contains only “publishable” opinions, see letter from
Euzz Ileed. Megd Data Central (Apr. 25, 1951) ton tile with The U'niversity of Chirago Law
lteview), severai of the urpublished opinions discusead in this article are availabie on the
watemSSee, <0 Burrison v New York City Transit Auth., No. 78-7536 (603 F.2d 211] (2d
Cir. Mer. 29, 1975); Moorer v. Griffin, No. 77-2580 (586 F.2d £44] i5th Cir. Oct. 12, 1978);
United Siates v Vera, No. 77-5363 {562 F.2d 1281] (6th Cir. July 10, 1978). All of these
cares appear in the Federai Reporter (2d), but only a« parts of tables of unpublished opin-
iuns. These npinions are availabie onlv to those able to pay for the service. Such limited
circulation exacernates the prohlem of unequal acvess.

* The phrase comes from Judge Robert Sprecher’s testimony before the Hruska Corn-
missiun. Hear:ngs, supra note 4, at 537.


http:ur.publi~r.ed
http:litigants.3o

8t B a ot s A £ Al B ah

1o01j daviisbbtons L Wssurbomt s ’ - -

unpublished.?? The result may be reliance on a substantial research
library or “issues file” that is unavailable to the litigants.*s

D. A Necessary Note on Workload

The following sections analyze various problems associated
with limited publication plans. Reflection upon those issues must
include consideration of the difficulties that led the courts to adopt
the publication pians: the increases in the volume and complexity
of the work of the federal courts.

Apocalyptic commentaries on the workload of the United
States Courts of Appeals are not hard to find.* Their very famili-
arity may rob them of some of their impact. Examination of the
product of the circuit courts over even a short period lends some
perspective, dramatically bringing home the overload.

This study covered the year ending June 30, 1979. In that
time, the eleven circuits terminated 12,419 cases following judicial
action.*® During that period there were 97 circuit judges.*® On aver-
age, each-of those judges decided about 1.2 cases per working
day.’” For each vote a participating judge must have done some

1 See text at note 148 infra for the tendency to permit a dispropcrtionste number of
opinions in such cases to £o unpublished. '

3 Hearings, supra note 4, at 537 (testimony of Judge Sprecher).

' A sample of these nlarming recitations car be found in NLRB v. Amalgamated
Clothing Workers, 420 F.2d 9€6 (5th Cir. 1970); Hruska REpORT, supra note 18. at 55; Hs-
worth, Screening and Summary Procedures in the United States Courts af Appeals, 1973
Wasn. U.1..Q. 257. .

* Tkhat figure is obtained from statistical data supplied by the Administrative Gffice of
the United “tates Courts (Sept. 24, 1980) (on fle with The University of Chicego Lau' Re-
view) [hereinafter cited as Statistical Data), by adding the tntals from Tables 1P (total
published opinions) end SU (total unpublished opinionsi. See note 45 infra for explanation
of the term “with udicial action.” The tntal number here dues not include consolidations,
.e., c.ses that have <enarate docket numhere but are briefed, argued, or decided with other
vaass in one proceedirg. Incduding consohdstions the wtal 13 15,053, (Coaschidations esy-
mated as 17.5°7 of the total number nf cases terminated, it accord with ADMINISTRATIVE
OfFicF o THE UNiTED Nrates CpuATS, 1979 ANNUAL REPORT OF THE DIRECTCR 51 [hereina!.
ter cited as ANneaL Reront))

* The actual number of authorized judgeships in the United States Circuit.Courts wes
132, but 35 judpesh'ps were unfilled. See AnNuaL RrPorT, supra note 35, at 44

" The 1.2 figure was computed as follows: Because circuit judges tvpicaily sit in panels
of three, in order 1o determine the *.ial number of judicial votes cast to decide the 12,419
taszes, that hgure must be multiplied by three; thus there were 37,257 votes cast during the
fiscal year. Of those votes, 77.87c were cast by active circuit judges (the others were cast by
visiting and by senior cir~uit judges, see id. at 50), a total of 28,986, Aseurning 250 working
dzys for cach of the 97 active circuit judges. the !otal number of “judge-days™ in fiscal 1978-
79 was 24,250 Simpie division then showns that the average active circuit judge decided al-
must 1.2 caxes per dav. (1t shouuld be noted that in s 'me proceedings, motiona to reduce or
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reading and research.*® If all he read were the briefs, staff memc
randa, and record in each case, his workdays would be full. In ac
dition, the judge must draft opinions for publication, read th
drafts of other judges’ opinions, participate in conference, and hes
arguments. Each judge must try to keep current on development
in the law, run his staff, help administer his circuit, perhaps serv
on professional committees, and so cn.

The point of this fairly dreary exposition is that the object c
this article is not to criticize the judges. Their dedication and ir
dustry is bevond question. We aim oinly to examine and evaluat
one technique that judges have used to streamline their workloac

The next three parts of the article report the empirical stud:
We begin with a description of the methodology used in the study
We then examine the relation between publication frequency an
the content of the several publication plans. Finally, we discuss th
costs and benefits associated with limited publication: What do th
judges gain from nonpublication? Are there any drawbacks assoc:
ated with those gains? Are there ways to minimize the costs whil
realizing most of the gains?

II. THe Stupy: METHODOLOGY

QOur assessment of the impact of the publication plans on th
decision-making process of the courts of appeals is bazed on
study of the published and unputblished opinions of those court
during the 1978-79 Reporting Yesr.’®* Reviewing the material putk

grant hail, for example, cirenit judges may act singly. This means the average stated abo
1 samewhnt high.)

Averege figures. of course, conceal peaks and vaileys among the circuits. [n the Fourt
Circuit, for in:‘ance, 1235 cazes were decided by judicial action. Mult:plication by thre
vields a total ¢f 3708 vatee. Redncmng that figure by 20 for votes cast by seninr and visi
ing judges vielde 2986, Seven active judzes provided 1752 judge-dave over the assumed 2
working davs, and thus rearly 1.7 decisions per dav for each active eireunt judye.

In the District of Celembia Circuit, by cuntrast, the number ¢f rases decded after jud
cial act~n was £G9, praturing 2097 totwal votes. This figure must be reduced by 2077
acceunt (or the cortributinn of viziting and senior judees. The result of that reductinn, 16
when divicted hy 2200 tntal judge-days (9 judres tiney 250 werking davs: vields neariy
decisions per judge per dayv. Percentages of votes cast by active circuit judges are {rom «d
51. Cases decided ner circuit is computed (rom Stetistical Datn, supra note 15, Tabies |
5U.

1 Suroe cases naturally pres=nt fewer prohlems than others: manv are frivolous. For
conscicatioun judge, however, even thoae present demands on his timme. The judge wi
wishes to superise even winimally the work of the staff attorneys and his own law cler.
must spend some time on even the moeet frivolous appeal.

* The Reporting Year ran from July 1, 1972 through June 30. 1979. For the statisti
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lished during that period was relatively straightforward; we used
all appeal-dispositive documents—"opinions’*°—found in the Fed-
eral Reporter (2d) for that year.** Choosing the unpublished mate-
rial involved somewhat more selectivity because the Administra-
tive Office of the United States Courts (the administrative and
record-keeping agency of the federal judiciary) distinguishes be-
tween appeals terminated “by judicial action™ and those termi-
nated ‘“without judicial action.”** We studied only the former
group, because we did not want to include consent decrees, affir-
mances or reversals by stipulation, or out-of-court settlements.*®
Those types of dispositions present only bookkeeping problems to
the judges, and do not require any real exercise of judicial ability;
their inclusion in the study, therefore, would obscure the nature of
what judges in fact do. Accordingly, the total population for this
study included all terminations that were published,** and all un-
published terminations that were by “judicial action.”** Table 1
records the population of published and unpublished opinions used

.in the study.

kept by the Administrative Office of the United States Courts for that period, see ANNUAL
RePORT, supra note 35, at A-1 to -175.

* “Opinion” ia a generic term. The severa) circuits refer to their wTitten products hy
many different {and at times incons:stent) labels. Included in the term “opinion™ fur our
purpuses are what some circuits would call npinions, memoranda per curiam cpinions, cr-
ders, judpments, and judzment ardesa.

A list of “Appeals Terminations™ was furnished us by the Administrative Office. All
information compiled by the Office and, in turn, all the informetion that we u=ed in the
studv was cnmpiled from records kept by the individual circust ccurt clerks on a form
known as ".J.8. 34 Appeals Dispositon—Termination Form™ (an file with The Untversity of
Chicagu Lau Reuview) [hereirafter citnd as J.S. 34). In order o generate the list of published
appesls tcrminatinns, we aclected ail terminazions whose J.S. 34 furms cnntained checks in

positions J, 2. or 3 in box 13 (“Opinion").
43 See the J.5. 14 furm, boxes 3 and |0 (termiration by judicial action), and box 11

{terminatinn without judicial actioni.

** Nevertheless. we found a fair number of decisions labeled “judicial action® that were,
in fact. voiuntiarv dirmissais and the like.

s A total of 4757 terminatiens wrere published Thirtv-eight terminated appeals were
“published™ but as net involving “judictal action”, we therefure exciude:d them

recorded as
al note 43 supra These inconsistent

from the study for reasons expiainad in text and note
designations probabiy were the result of a reprung error. In any case. their number (s
insignincunt.

“ This procedure differs from the Adnnmﬂt-a.x\e Crhce’s typical record-keeping habita

in one important respect. For many purposes (e 2., recurding reversal rates and separate

opininn rates). the Office uses as ite relevent totai dispositiun population the set of appeals
dispositions Lthat occurred after oral hearing ur submission upon the briefs. See, e.c., ANNUAL
ReroRrT, supra note 35. Table Bl. For most of the same purposes, we choese the larger popu-
lation of appeais terminated by judicial action.” The Zifference between the two popuia-
tions is that many vases docketed in the courts of appeais are trrminated without argument
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TABLE 1

PuBLisHED AND UNPUBLISHED OPINIONS

Circuit Published Unpublished thal
D.C. 194 305 629
First 214 147 361
Second _ 359 563 | 322
Third 219 591 1210
Fourth 346 890 1225
Fifth 1385 978 ’ 2363
Sixth 340 ... . 90% ' 1248
Seventh : 225 . 736 1061
Eighth 448 209 657
Ninth 618 1238 1886
Tenth 28! 535 §9%

Total 4099 7720 12419

Source: Stetisuucal Deta, supra note 55, Tables 1P. SUL.

or suhmiasicn ypen written briefs. Some of these nevertheless are terminations “hy judicis
action.” Fxamples are motivna for summary atfirmance, inotions for stavs, ana motions fo
bail reductions. These rases tvpically involve some written argument to the court: howeves
they are riot repuried as “submiti.d upon written bricfs™ unless the “brief” ¢ the forme
‘.:fie{ ~or.templated in Fep. R Apr. P. 28. Tclephone conversatinr with David Gentry, Re
seerch Analyst, Administrative OFice of the Unired States Courts Lluiv T3 198(). We res
soned that tne larger popuiation of appeals t>rminated “by judicial action™ was more appro
priate for our study than the smaller set of appeals terminsted “after ermument o
submissicn” because the larpe: group more clusely redlects the lotl case-termunating v-or
of the judges

In the course of nur stady, it hecame srparent that the towal numbe: «f apintons indi
cated as urnpublished on the ).S. 34 forms cormpiied by the Administzatne Othoe include
a few wp.intons that actually wire nuhliched. This could be the resuit cither of errure by th
airéuit court clerk in filling cut the J.S. 34 {orms, or of reversais of orifinal decrions not
punlish. Because it was impracticai for us t7 verify indepescently that esch nt the nearl
8000 "unpuhlished” opinizns on the list sup; .ad by the Adminiztrative Ufice was unput
lished, we did not correct for thes2 factors. We have ro resson to believe that excludin
thase ~pinions would significantly decrease the populatinn size, particularly hecause codin
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III. REsuLTs oF THE STUDY: PUBLICATION PLANS AND
PusLIcATION PrRFORMANCE

The fundamentai empirical question concerning the publica-
tion plans*® is whether they have any effect at all on the decision to
publish. Do the judges actually pay attention to the plans? Fortu-
natelv for the analyst, both the contents of the puklication plans
and the extent to which publication is liinited vary widely among
the circuits. Differences occur along several lines—the specificity of
publication criteria, the existence vel non of a presumption against
publicaticn, and the maker of the publication decision.*” This sec-
tion examines the effect of those differences on the circuits’ actual
publicaticn behavior. Table 2, which reports the percentage of
published and unpublished opinions in each circuit, will facilitate
that examination.

TABLE 2
PERCENTAGE 07 OPINIONS PUBLISHED

Circuit Published (%) Unpublished (%)
D.C. - 27.8 72.2
First £9.3 4.7
Second 35.3 611
Third . i 18.1 81.9
Fourth 28.0 72.0
Fifth 58.6 41.4
Sixth ' 27.2 72.8
Seventh 30.6 £9.4
Eighth 65. 31.8
Ninth - 333 66.7
Tenth 3 64.9
Average 387 61.7

Sovrcs: Calcul, ted from the Cata :n Tebie | sup-a

-

errer presumably would be randomly distributed, with spprotimately equal numbers of un-
published opinions roded us published and puhlizhed opinicens eoden fs unpublished.
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A. Specificity

One aspect in which the plans vary widely is the specificity of
the standards that guide the publication decision. Some plans es-
tablish criteria that can only be described as vague. The Third Cir-
cuit, for example, prescribes publication only where “the opinion
has precedential or institutional value.”*®* Other circuits have spe-
cific publication criteria. The Ninth Circuit Plan, for example, pro-
vides for publication of an opinion that

(1) Establishes, alters, modifies or clarifies a rule of law,

or _
(2) Calls attention to a rule of law which appears to

have been generslly cverlooked, or

(3) Criticizes existing law, cr

(4) Involves a legal or factual issue of unique interest or
substantial public importance, or

(5) Relies in whole or in part upon a reported opinion in
‘the case by a district court or an administrative agency, or

(6) s accompanied by a separate concurring or dissent-
ing expression, and the author of such separate expression
desires that it be reported or distributed to regular
subscribers.*?

** All of {he circuits have limited publicstion plans. In addition, all but nne have lncal
sules (hat add:ross the question. A circuit's pusition on limited publication thus can be deter-
mined unly by Inoking at both its plan and any relevant lucal rules. The following ere the
relevant ruies: D.C. Cir. R. 8(f); 137 Cir. R. 14; 20 Cir. R. 0.23; 471 Cir. R. 185; 5tu Cir. R
2L 6t Cir. R.11; 7tu Cir. R. 35; 8w Cin. R. 14; 9t Cir. R. 22; 10tH Cir. R. 17 In the
Second, Fourth, Sexenth, Ninth, and Tenth Circuits, the publicstion plan consists simplv of
the text of the rule In the Third Circuit, there is no relevant local rule. hut oniy a publica-
tien plan. In the nther Sve cireits, the publication plan is distinct from the lncal rule ~n the
question. in two circaits, the First und the Eighth, the publicotion plans uppear as appendi-
ces o the eircuit’s local rures.

‘' Eerlier. we attempled iw classiiy the pablicat.on tiane of the Foourth and Sixth Cir-
cuits as “conservauve” and “radical.” reepectively. Those classihearions wars s mewhat
ewkward, but they did permit considezation of these factors. We hypo'hesized that a redical
plan would produce lower puhlication percentages than a conservative plan. The data did
not support that hypethesin See L:mited Publicaticn, supra nnte 4, at ]10-14, for an expla-
nation ol the terms

® Trire Cirrrir PLAN (on file with The Unicersity of Chiraes Law Reiiew b

* 9tv Cino R 214D
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The circuits can be roughly divided into two groups depending on
the specificity of their publication criteria.*® Table 3 displays the
circuits in that arrangement with the percentage of published and
unpublished opinions produced by each circuit. The data show lit-
tle correlation between the degree of specificity of a circuit’s publi-
cation criteria and its actual publication behavior. The average
publication percentage for circuits with detailed standards was
36.5% while the average for circuits with vague standards was
40.4%. On the other hand, the deta in Table 3 may give dispropor-

- TABLE 3

PuUBLICATION RELATED TO SPECIFICITY OF STAMDARDS

PuBLicaTION IN CIRCUITS WITH VAGUE STANDARDS

Circuit Published (%) Unpublished (%)

First 59.3 40.7

Second 389 ' 61.1

Third 7 18.1 819

Filth 58.6 41.4

Sixth 27.2 72.8
Average 40.4 58.€

PUBLICATION IN CIRCUITS WITH SPECIFIC STANDARDS

Circuit Published (%) . Unpublished (77)
D.C. 27.6 72.2
Fourth 28.0 72.0
Sevrnth 30.6 62.4
Eighth 68.2 ALK
Ninth 33.3 6.7
Tenth 711 £8.9
Average 36.5 83.5

% ‘The circuits with “vague” stancards. and the portinent rulcs, ere: 1st Cir. R. app. B:
20 Ciw. 12, 0.273; Thunrn Circuit TLaN para. (a), ST O RO 2 SixTH CIRCWIT TLAN para 2
ton file with The Unwer<tty of Chicago Law Revicw). The “specific” rules are: DisTRiCT oF
CoLrmubta CircuIT Fian para. e (on file with The {‘nivvrsity of Chicage Leu Revien); 4TH
Cir. R. 18:4); 7T Ctr. R. 35(c)(1); 8tn Cir. R. app. para. 4; 91 Cin. R. 2¥(h); 10TH Cin. R.

1), (e

N
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tionate effect to the publication habits of the Eighth Circuit. All o
the other circuits with specific standards have publicatior percent
ages in the high 20s or low 30s, or less than half the Eighth Cir
cuit's publication percentage of 68.27. If the Eighth Circuit is ex
cluded, the average percent published for the circuits with specifi
atandards would be 30.2¢, and the percentage of opinions unpub
lished would be 693.8%. These percentages would indicate that :
substantiaily greater proportion of opinions are published in cir
cuits with vague standards. Unless and until we discover som:
anomalous practice in the Eighth Circuit explaining the disparity
however, we do not feel justifed in excluding the circuit from ou
computations. At any rate, we cannot be as confident as the result:
of Table 3 might warrant that specificity of standards has no affec
on publication percentage. It may well be that vague standards en
hance the likelirood of publication. '

B. Presumptions

 Another provision that might aflect the tendency to publish is
a presumption against publication. Sume circuits make such a pre-
cumptivg explicit. The First Circuit Plan, for instance, provices
that

Whilc we Go not presently attempt to categorize.the crite-
ria which should determine publication, we are confident that
a significantly larger proportion of cases will result in unpub-
lished decisions if the court adopts a policy of self conscious
scrutiny of the publish-worthiness of each disposition coupled
with a presumption, in the absence of justification, against
pubiication.®*

In other circuits the presumption is not explicit, but is inferable.®?
In still other circuits there is no presumption against publication.

Commertsture genernly have favored publication plans with specine publicstion stan-
dards. The reas..n fur that preferenice 18 not reelly the hops for jower published/nonpub-
lished ratia. [lather, the commentatcrs have believed that vague criteria might ke an insuf-
ficient guide and that precedential opinions might te lost through misclassiicauon Ser
Non-Feecedent:si Precedent, supra note 4, at 1177, Note, supre note §, gt 147

'8 opst Cie. Boapp. Bew.

** The Fourth Circuit, for czampie, before listinz its publication standards provides
that "an optmion shall not be published uniess it meets one of the following standards for
publication.” 4t Cir. R. 18(a).
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A plausible hypothesis is that the circuits that have a pre-
sumption against publication (explicit or implicit)®*® would publish
less than circuits without such a presumption. Table 4 shows that
circuits without presumptions against publication published 44.9%
of their opinions, while circuits with such a presumption published
only 32.7% of their opinions. The existence of a presumption
against publication, then, does seem to affect actual publication

practice.®
TABLE 4
PuBLICATION RELATED TO PRESUMPTIONS AGAINST PUBLICATION

CircurTs wITH PRESUMPTION AGAINST PurLicaTION

Circuit Putlished (%) - Unpublisked (%
First 598.3 40.7
Third 18.1 ' 81.9
Fourth 28.0 . . 72.0
Sisth 272 72.8
Seventh 30.8 69.4
Nizath 33.3 66.7
Average 32.7 67.3

CircuiTs WITHOUT PRESUMITION AGAINST PuUBLICATION

Circuit Published (%) . Unpubhlished (%) s
D.C. 27.8 72.2 e

Seeond 58.9 61.1 EAT
Fifth 58.6 414 -

Eighth 63.2 318 Napoe:

Tenth 31.1 63.9 _‘-_i'z';..':{

Average 44.9 35.1 Tt Ty

B S

T G *‘.-.n

IR

,— TR

** Six Cirzuits have a presumj:tiop azninst publicat -~ See 151 Ci= R. app. Bia) f(ex. -.2;3&5.,;:;

rhicity: T Cire P : G .. '+ cvri in:- o N

rhaty Thin CirenT PLAN paras. 1, 2 (with regzard to per curiam opinions, but not with £ Sy

s el v,

sk
s A

recard (o signed apwiops); 41 Cir R, 18(a) (implicit); Sixti Ciroest PLan para. 2 (ex- Y
olici); it Cis. R. 35(a) (explicit): @t Cir. R, 21(a), (b) {impPicit). L p g tnd
- €L

" There are. of course, othcr possibls explanations fur these variations. It should be
noted that in general the circuils with preeurnptions against publication are larger than the
circuits without such presumptions. (See the figures in Table ! supra.) The size of the cir-
cuit and the accorpanying adminisirative burdens may have a:n effect or the judges’ ten-
dency to puhlish Some doubt is cast on this propositien by the hizh puhlication perrentage
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3. Who Makes the Decision. Frequency of publication also
might be affected by who makes the publication decision. Some
circuits Pequire a majority decision to publish.*® while others per-
mit a single judge to require publication.®® It is plausible that cir-
cuits that permit a positive publication decision by a single judge
would publish a higher percentage of their opinions than circuits
that require a majority. Table 5 provides only mild support for

‘ TABLE 5
PusLicaTioN RELATED TO DEcIsioN To PusLisH

CircuiTs THAT REQUIRE A MaJoriTy ror a Decision To PuBLIsH

Circuit Published (%) Unpublished (%)

First 59.3 40.7

Third 181 §1.9

Seventh "30.6 69.4

Ninth - 33.3 66.7

Tenth Sl 68.9
Avernge 345 65.5

Circuits THaT PerMIT Ao DeCiSION TO PUBLISH BY A SINGLE .JUDGE

Circuit ‘ Published (%) ‘ Unpublished ()

D.C. 27.8 72.2

Second 38.9 61.1

Fourth 28.0 72.0

Fifthe 58.6 41.4

Sixth 27.2 52.8

Eighth 68.2 31.8
Average 41.4 5R.6

* Although Lmn Cir. R 2] deas not erplicitly addrese the isaue, it has heen cunstroed as
requirit 7 & caanimeus decisron not W pubiich. See NLRB v, Amaleamated Clothing Work-
era, 430 F 2d 965, 972 (5th Cir. 1970,

that tne fargest circuit, the Filth, displaye. Because the Fifth Ciccuit is also the «nlv one of
ths siz largegt circuita without & presumption exainet putlication. its high publication per-
centage seems Lo Auppurt the conclusion in the taxt.

% Sce 1T Cin. R. app. B(b)id): Tump Circurt Puan paras. 1. 2, 7tv Cir. R. 35(d)(1);
9y Cix. R. 21(d); 104 Cir. R, 17(c).

» See Disr1ruct or CoLumbia Circurr Pran: 4TH Cir. R. 18(b) (author or majonity de-

S



that hypothesis. The one-vote circuits publish an average of 41.4%
of their opinions, while majority-vote circuits publish 34.5%. It is
difficult to assume any sort of causal connection from such a small
differential.®’

IV. RESULTS OF THE STuDY: AN EMFIRICAL ASSESSMENT OF COsTS
AND BENEFITS

A. Benefits

The major impetas for the limited putlication movement has
been the dramatically increasing caseload of the circuit courts.
Limited publicaticn can help the judges to deel with the glut, it is
argued, becaiise an unpublished opinion takes much less judicial
time and effort to prepare than e published opinion.*® If nonpubli-
cation does result in significant savings, those savings should be
revealed in two ways: swifter justice and increased .judicial
productivity. o :

1. Swifter Justice. If justice delayed is justice denied, then
swifter justice obviously is an important goal. At the appellate
level, the speed of justice can be mesnsured by the number of days
between the time at which the record was complete and the date of

cides); SixTH Ciacurr Pran para. 2; STi Cir. R. app. para. 3. See also 20 Cin. R. 0.23 (re-
quiring a unanimoua decision not to puhlish).

% There are two other related issues. First, four circuits permit a judge who writes a
separate opinion to publish even il a pane!l majurity votes not to. DisTricT or CoLumala
CircutT Pran. 7te Cir. R. 35(d}(2) (permitting, but ad~ising agains! such publication): 8Tn
.Cir. R. app. para. 3: 9tH Cir. R. 21(L)(6). Thome four circuits pubiish slightiy more fre.
quently than do the other seven 1407 to 37.3%, comput=d {rum the perrentages in Table 2
supra). Becruse of the extreme scarcity of unpublinhed separzie opinions, see text at note
131 infra, it. is not curprising that tliese provisiones have no significant efiect on pubiication
percentages. They may ve useful, howaver, because they help ensure against arbitrarines< on
the part of a majnrity ’

Second, two rircuita wili entertein r-queete hy persons nutside the court for publication
of certain decisions. 711 Cir. IL 25(dW3), vt Cir. R. 21'N). This, wa. 1s a useful concept.
Althruph we have suggeared previonsly thet the practice may fsvor irstitutional lLitizants,
Non-Precedential Preiedent, supra ~ote 4, et 1178.72, that mav nnt be the case. In the
Seventh Circuit, 21 requests for publicatisa froun vutsiders were received by the Seventh
Circust. Tne Court honored most of the requesty, which ceme {rom 8 disparate group. Letter
to autiiors from Thomas Struble, Clerk (Oct. 7, 1980) (on fle with The University of Chi-
cago Law Review). ‘The Ninth Circuit has a vanadi.n anthorizing stalf law clerks w recom-
mend the publication of epproprizte decisions. Hellman, Ceatral Sta;f in Appellate Courts:
The Expenience of the Nirth Circuit, 68 Cruir. L. Bzv. 937, 919-50 (1980). This practice
.!PDCBI'S to lrad to a minimel increese in publication rates. if any. The two circuits allowing
it publish 32.57 of their upiniona, while the other nine publish 39.7%.

** StaNDARDS, svpra note 17, at 5.
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the final judgment—turn-around time, for short. Table 6 suggests
that nonpublication promotes swifter justice. As the table shows,
turn-around time is considerably shorter if an opinion is not pub-
lished. One out of every five unpublished opinions took no longer
than three months to resolve, for example, but onlv one out of
every thirty-three published cases was decided that quickly. Al-
most half of the unpublished opinions had a turn-around time of
half a vear or less; the comparable figure tor published opinions
was one-fifth.

TABLE 6
‘TiME rOR Decrsion

Turn-Around Published (") . Unpublished (%)
Time (Days)* ] - e
0-10 : 0.2 3.8
11-30 - 0.4 3.0
31-60 1.0 €.4
61-90 2.2 7.4
91-120 3.8 7.8
121-150 6.0 ' 10.0
151-180 6.9 5.9
181-360 36.7 : 311
36¢ or more 426 20.7

Sovrce: Compiled from data on 1,487 cases disposed of during the 14748-1979 DReporting
Yenr for which data were available. Statiscical Data, supra note 35, Tables 61, 6.

* Measured by the intarval between the day the record was cumpiete and the date of final
judgrent.

—

Although there can be no doubt that cases culminating ir un-
published opinions are resolved more quickly, it is impussible to
determine how much of that saving can he attributed e limited
publication. Much may be becguse unpublished litigation is easier
to dccide. By definitien, it contains nothiug that requires the crea-
tior, of precedent. Whether published or not, it can be disposed of
without the extra work nzeded to justify the creation and explain
the applicaiicn of new law.

Neverthelzes, unyone who reads even a small number of un-
published upinions must conclude, given their brevity ard irfor-
malitv, that considerable effort has been spered in their prepara-
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tion. Of course, one can then azk whether too much effort was
spared. That is, does the quality of decision making suffer when
the judges determine that an opinion need not be published and
therefore that only a truncated opinion need be written? Before
asking that question, however, the relation between publication
and productivity must be examined.

2. Increased Productivity. If saving time and judicial effort
in order to improve the courts’ ahility to handle a heavier caseload
is the major goal of limited putlication, the practice presumably
should increase judicial productivity.®® It is easier to determine
whether this is so if we limit ourselves to an investigation of the
correlation between each circuit’s use of limited publicaticr and its
relative judicial productivity. In other words, do the circuits that
publish a comparatively small portion of their opinions have a

comparatively goed record of productivity?®® Before that question

can be addressed, the concept of productivity must be defined.
Typically, judicial productivity iz measured in terms of dispo-
sitions per authorized judgeship.®* Thet technique is unsatisfactory
for two reasons. First, measuring productivity by authorized, but
unfilled. judgeships dnes not produce very instructive comparisons.
This is particularly true given our data. because authorized judge-
ships were increasecd from 97 to 132 during the study year.** Be-
cause none of the new judgeshipz was filled during the study year,

* Of course, it is entirely possible that limized publicatinn save- tine hut that the say-
ings do st result in incrensed productivity. For exampie, iastead of being spent m writing
more decisions, the extrz time rould he investad in fashioning better-crafted apinions, or in
moure thought on the most difficult css=2 on the court’s Ancket.

* Whether there s nay relation Letween chankes in o cireuit's linstation of publication
from verr tn vear and increases or decreases in productivity is, of course, alsy relevant to
determinung limitad putdication’s impact on productivaty. That questin s Levond the scope
of our study becanse we have gata from all the cirensts hut te only ane fiscai vear. In other
words, ae have investigatng the Rerzontal uuistion. byt nut the vertical wne Both methoda
of uatie: v are pursued b, Veefesans Danicd Hetfman of the Unversiy of Vermont 1o an
2979 von file with The §r: srsre of Chicagen Law Kevrenr Vrolcsar Hoifman's instruc-
uve werk dirfers from oars in two other respacte as well: (1) 16 determining pubiication:
nonpuhitcation rates. he used 8 population of “cases decided olter nrgument or submis-
stons.” For peacons civen in note 45 < pra, o-ir test vapulatioa is the iarger gronp of “cases
decided with hubical action.” 12) He nnpd “dispomitions ver nuthonzed judeeship” as g8 mea-
sure of productivity. For ressous given in text ai nates 61 bi tnfre we have used “currected
dispnsitinns per judge” aa the mensure .

© Sre, e g, ANNUAL REPORT, xupra note 35, at 35,

* /d at 44.

4
oA

o

2t
a"r

B

(R

{]

.':”..‘V)
)

i

-

y
&)

]

Wt
[y
£

:

.-

2

i


http:judgeship.1I

596 ihe University of Chicago Law reuview [48:573

using the traditional measure could skew the results significantly.
Accordingly, we chose to evaluate productivity by using the num-
ber of active circuit judges instead of the number of authorized
judgeships. A second difficulty with the standard measure of pro-
ductivity is that the circuits use visiting and senior circuit judges
to decide cases.®® That practice tends to skew productivity compar-
isons because the seVeral circuits use visiting and senior judges to
varving extents. Furthermore, if not compensated for, it would
make total dispositions per active judgeship an inflated measure of
preductivity: We, have corrected for these difficulties’ by sub-
tracting from e circuit’s total number of dispositions the share at-
tributable to visiting and senior judges. Combining these two inno-
vations, we measure productivity not by dispositions per
authorized judgeship, but by dispositions per active circuit judge,
corrected for the participation ef senior and visiting judges: “cor-
rected dispositions per judge,” for short.

We now return to the central question: Is productivity posi-
tively correlated with nonpublication? The first column of Table 7
lists the circuits in order of productivity, from most corrected dis-
posirions per judge to least. The cecond lists each circuit’s cor-
rected dispositions per judge. The third column gives the percent-
age of each circuit's total opinion production that was not
publislied. Columns two and three show a positive correlation® of
0.097, indicating that there is scant tendency for circuits that pub-
lish less to procduce more.

Our data thus provide no support for the hypothesis that liin-
ited publication enhances productivity.®® It must be borne in mind,
however, that limiting publication is only one of a host of variables
that may affect productivity. The low productivity figures for th
District of Columbia Circuit and the Second Circuii, for exampie,
might well be atrribatable more te the great variety and complex-
itv of the regulatory and commercial appeals that those courts
must decide than to their publication habits. Other variables in-

" Id st 051

X% A correlation s a repert of the coinaidence of two phenomena: r and v A positive
correlation cortheient indicates that the value of the x vanable incicases in proportion to
the value of the v variable. The rorrelstion coeflicients discussed in this article were com-
puted with the Spearman Rho furmulz. Significance was teated with standurd. sipnificance
tables. Sce generally D. HARNETT & ) MMURPHY, INTRUDUCTCRYT STATISFICAL ANALYSIS ch. 12
(2d ed. 1980).

* Professor Hoffman's study aiso fuund essentially ne relationship between nonpubli-
cation and productivity. See 0. Hoffman, supre note 60, at 11-26!
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clude the percentsage of cases that are argued orally,*® the extent to
which central staff is used to prepare opinions, and the geographi-
cal size of the circuit.®” Albsent the ability to control or even quan-
tify some of those variables, it is impossible to be certain of the
effect of limited publication on productivity.

TABLE 7

PropucTiviTy AND PUBLICATION

Circuit ' Productivity Unpuhlished Opinions
(Corrected Dispositions ()
per Judge)*

Fourth 140.9 2.0
Fifth 138.6 41.4
Sixth 113.2 72.8
Third 1084 81.9
Se: nth 106.4 _ €9.4
Tenth 101.4 ' £8.9
First ) 99.2 40.7
Ninth 84.7 66.7
Second" 7.0 211
Eighth 72,0 31.8
D.C. 616 e

8 Calculated frum dispositions per circuit in Table 1 sup-c; participaion by senior and
visiting judges in ANNUAL REPUPT, supra note 35, at 515 and rumber of active cireust judges
in (d. at 45

» Because onlv the Second Circuit issues an apprecianle number of oral opunons, its total
dispozitions from Table 1 were increased v 198 orul opinions Calculated by the wuthors
from date sapplied bv the Administrative Othce ot the nited States Courts

** Oral arpument takes time. of course In adrittion, 1t can he a hottlenesh in the rppel-
late process. bevause a cournt operating by traditional procedures - aanot decias maore cases
than it can hrar, anc¢ there are phyaical limutations oMb poamber of caves 1t can hear. See
P. CanrinaTon, D MEaDOR & M. [LUsENRSRE, supr: note 5, 8t 1% Sume e have re.
ported dramatc increaxes 1n output after estublishing a syvatsm of curtutied oral argument.
See Huth v. mouthern Pac. Co.. 417 F.2d 526 (6th Cir. 1965,

“7 Geography plays an important role in relative judical productiviey, Travel time 19
much greater in some circnits than in others.

é}E};; Yy
TRy

EE)
bt R
B

A

.
et
R A EIE



http:circuit.87

Ve Bite bbb Die Wp Nelstbnieg e At acns oee .

B. Costs of Limited Publication

"The sections that follow examine the costs of limited publica-
tion. Two of those costs, suppression of precedent arid diminished
quslity, accompany the benefits of swifter justice and savings of
judicial effort. A third is the disparate impact of nonpublication,
leading to the concern that some classes of litigants may be denied
ecual access to the courts. A final cost is systamic: the ultimate
effect of limited publication is to transform the courts of appeals
into certiorari courts in some instances.

1. Opinion Quality. Anyone who has read a large number of
unpublished cpinions must conclude that they are, as a group, far
inferior in quality to the opinicns found in the Federal Reporter.
Although judgments about quality are largely subjective, some
quantification of the differences between published and unpub-
lished opinions is possible. '

a. Length. Proponents of limited publication argue that time-
can be saved in the preparstion of opinions that will not be pub-
lished because they need not ccntain complete recitations of the
facts or exhaustive diszussions of the relevant legal principles.®®
Hence, unpublished opinions should be considerably shorter than
their published counterparts.®® This is confirmed by Tables 8 and
8. In every circuit, more than 55% of all unpublished opinicns

 Ser STanDaRDE, supra note 17, at 5.

* For obvious ressons, we wzre unable to perform evaluations on the total of neuarly
800G unpublished opiniuns preduced during the Reporting Year, sec text and notes at notes
42.4% supra. Accordinglv. ae chose a stratihed sample of about 107 of the umpublished
~pinions for thet portion of the study; the population of that sample is shown in Table A.

The s1mple was “stratiiied” in this sense: For each terminatiun repurted hy the Admia-
ist=ative Office there i3 also 3 “Method of Disposition™ reported. It cen be (1) written
vpraunn, (2) memorzndum decision. () decided from the bench, (4) hy court nrder witheut
upinion, (5) Ly ~onsent. or (6) other. See J.S. 31, hor 12 We stratiticd our campie by cnaur-
ing that the 10°0 @ the tola! pupulaticn itciuded 1077 of the cases ducided Ly cach of
raethods 1. 2, 4, ond 7 We rhid s hucarae we baineved that thers nught Ye ditffernnces in
quality hased on method of disposition. We eliminated cases dectded ny metheds 5 and 5
because they did nut resuit in v ritten case-dispusitive orders resutiing from judicial action,
and hence could not i et aluated for quality or measured for i-neth.

Our sample was not eractiv 117 . it varied from citeuii to arcut fur three reasons.
Firet, tht eelectinn« were ware f=om a prebiminary list of terminations —realiy docket num-
bera—prs pared for us by the Administrative Ofhee. Not every docket nurher rep.resents an
opimon; because ~ :ae cases are conrolidated fur ergument or omnion, sev. ra; docket num-
bers may produce only one opinion. Hence, our vriginal selection of 107, of docket numbiers
actuaily produced u :ample of opinions that typically was cluser to 12 of the wtal opinion
pepulation. Secand, scme of the opininns thet we requested from the circuit court cl=rks
were never ker:! Third, some opinins originally listed as unpublished were later published.
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TABLE 8

LencTH or UNPuBLISHED OPINIONS

Circuit Below 50-99 100-299 300-499 500-
50 Words Words . Words Words Words
%) %) (%) <) %)
D.C. 45.2 28.6 16.7 .2 2.4
First , 25.0 12.5 43.8 16.3 12.6
Second ' 45.4 20.4 23.4 7.8 . 3.2
Third - 703 19.4 5.6 1.1 3.3
Fourth 42.9 15.6 21.5 9.6 10.8
Fifth 62.5 7.0 17.2 91 40
Sixth 6.0 22.6 61.9 8.4 1.2
Seventh 7.6 15.1 37.6 11.3 .- 290
Fighth 15.8 2.0 31.6 10.6 21.1
Ninth 43.2 9.1 18.0 14.4 15.4 oy
Tenth 13.0 223 204 11.2 204

Source: Stratified sample of the 7729 unpublished opinicns in Statisticai Data. supra note
35, Table 5U. Ser Table A and note €9 supra.

NOTE: Figures for each circuit may nat add np to 1007 because of rounding.

)

ii i

e
-(-‘l' %
1
i
2 P,

{Tootnote 69 continued)
TABLE A

Samree PoruLamon

i
1{;(;%
v-"' %

¥

:

Circuit Number of Unpublizhed Percentage of Total T
Opininns Analyzed Usnpublished Dispositions TR

L. , £1 12.1 *?:?:_-3

First 17 1i.6 Tl

Sacond 7t 12.€ -’gﬁ’;

Thira 123 12.4

Fourth g2 103

Fitth 101 10.3

Sixth % . 106

Seventh 92 12.5

Eighth 25 12.0

Ninth " 146 , 11.8

Tenth €7 12,1

Towl _ 291
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TABLE 9

- LENGTH of PuBLisHED OpPINIONS

Circuit Below 500-999 1000-2999 3000-4998 5000-

500 Words Words Words Words Words
(%) ) <) %) %)
D.C. 3.3 13.0 50.0 15.0 16.7
First 2.7 26.0 52.1 15.1 4.2
Second 11.1 12.4 51.7 : 18.0 6.7
Third 4.2 14.9 50.0 17.6 13.6
Fourth 23.4 29.9 33.8 9.1 3.9
Fifth 18.8 24.2 436 7.3 60
Sixth 30.1 16.4 3a9.8 11.0 2.7
Seventh 4.5 11.4 73.9 4.5 5.7
Eighth 1.8 29.8 43.1 4.6 0.8
Ninth - 18.5 24.6 44.7 10.6 1.8
Tenth 3.2 28.1 61.0 7.9 “ 0.0

Sotrce: Caleulated from all opinions reperted in volumes 595-600 of Federal Repurter (2d).
Those siz voiumes co:taincd subatantial numbers of opinions from the survey year.

NuTE ligures for each circuit oy not add up to 100 Lecause of rounding.

were shorter than 300 words. In six circuits, more than 40% of the
unpublished opinions were shorter than 100 words. PPublished
opinions, by contrast, are considerably longer. In nine of the eleven
circuits more tnan 309 of all published opinions exceeded 3500
words. In all eleven circuits, the largest group of published opin-
ions was the group between 1000 and 3000 words. If ve can safely
assuine that a relarively long opinion takes more time to prepare
thian a relatively shoit one, the claim that limited publication saves
time is justifed.™

b. Minimum standards. Not only are unpublished cpinions
shorter, they are eo short that they raise serious questions concern-

.

* If limi'ed publication in fact saves time. but ir not correlated with incressed produc-
Livity, «~c tex* and notes et notes €4-65 supra, we are l2it with two alternate hyputheses: (1)
the iudgcs do not tranate the time raved into extra dispusitions, see note 59 supra: or (2)
+he other variables that aJect productivity, see text and notes at notes 66-67 supra. conceal

the etlect of limited pubiication. - .
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ing the exercise of judicial responsibility. Does an opinion shorter
than fifty words, often only a sentence or two, satisfy the court’s
institutional obligaticn? ,

To answer that question one must first consider the essentia!
characteristics of the judicial opinion. At rock bottom, it must ai.-
nounce the result to the parties and explain to them the court’s
reasoning.” It should also explain the result to a higher court and
thus facilitate review.’? A final purpose is to “provide the stuff c.
the law™:" rules of law, interpretations of statutes and constitu-
tions, and declarations of public policy. Because the opinion publi-
cation plans clearly indicate that unpublished opinions are not
designed to accomplish the “lawmaking” function, the present in-
quiry can be limited to whetber unpublished opinions perform the
first two functions satisfactorily. ‘

A substantial consensus exists concerning the minimum stan-
dards that an opinion must meet if it is to perform those two func-
tions adequately. One formulation states that even a memoran lum
decision must contain at least three elements: (1) the identity of
the case decided; (2) the ultimate disposition; and (3) the reasons
for the result. In addiiien, it is often desirable that the issues be
stated explicity.”® How well these standards were met by our sam-
ple is shown in Table 10.”*

" See STANDARDS, fupra note 17, at 2.

». [4 at 2-1.

™ The phrase is from Leflar, Sourcr< of Judge-AMade Law, 24 Oxta. L. REV. 319 (1971).

1 P. Carrincion. D. Meaoon & M. RosENuERG, supra note 3, at 34. In addition. the
American Bar Assaciation recommends that

{[e]very decision shruid be supported. st minimum, by a citation of the authority or

statement of prounds upon which it is based. When the lowe: court decision was bosed

on a written opinicen that adequateiv expresies the appeliate court’s view of the law,

the reviewing court should incorporate that opinien or ench portions of it as are

deemed portinent, «or, if it has heen pubhished, affirm on the huss of that opinan.
ABA CoMMIssIUN 0N ST:aDARDA OF JUDICIAL AOMIMISTRATION, STANDARDS RELATING Tu Ap-
pELLATE Counrts 38 (1377). Kerl Llowellvn raid much the same thing:
The deciding ie, in the main, done under felt pressure or even compulsion to tollow
up with a published "upinion™ which telis any interested rerson what the cause is and
whv the deeision.—under the authortica— is right, and perheps why it 18 wise.
Fhis npinion i1 addree-=d alac to the losing prriv and counsel in an effort to make
them feel ul lcast that they have kad a [nif breas.
K. Liewrreys, Tur Counon Law Traprmion 26 (19600, Ore survey of attorneys (oupd that
more than two-thirds of the reapondents believed that “the due process clause of the Con-
atitution shnuld be held w require courta of appeals Lo write “at lisat a brief ~tatement of
the reasons for their decisions.’” Hruska REPORT, supra note 18, at 49 {(quoting a survey
undertaken hv the (Commission).

™ An opiniun was listed a3 mesting minimum standards if it gave some indication of
what the case was about and seme rtatement of the reasons for the decision. Often a single
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TABLE 10

SaTisracTioN oF Minimum STanDaRDS IN UINPUBLISHED OPINIONS

Circuit Reasoned Opinions (%) Decided or the No Discernible
Basis of the Justification
Opinion Below (%) )
D.C. 34.1 4.9 61.0
First 68.8 6.3 25.0
Second ' 45.3 23.4 313
Third 13.6 1.1 85.2
Fourth 46.C 41.0 13.0
Fifth 36.0 5.0 59.0
Sixth 71.5 7.0 21.5
Seventh 77.5 1.5 21.5
Eighth : 57.9 5.3 36.8
Ninth 65.8 0.0 34.2
Tenth” 79.€ 13.0 7.4

Source: Compiled by the authors [rom the stratified sample in Table A supra. See note 75
supra.

NuTE: Figures for each circuit may rrt add up to 1007 beca' ¢ of reunding.

Three circuits recorded double-digit percentages in the second
cat gory, cases decided on the basis of the opinion below. That scrt
of opinicn provides a satisfactory explanation of the result to the
parties, at least to the extent that the opinion below gives reasons
for the result. By and large, the explanation is adequate only with
respect to the parties, because most district court and administra-
tive agency decisions are not published or readily accessible. Thus,
the bar and the general public rarely will be able to oversee appel-
late decisicns that culminzte in e decision by reference. Another
drawback to a decision by reference is that it mayv leave litigants

citation f precedent was consylered satisfactory if the precedent was narrowly directed to
the prloh]cm st l.and; a citation to the general standard of review of an adniinistrative or
district coust decision was not considered sufficient. Also considered insufficient to meet
minimum standards were baldlv corzlusory opinions such as “appeilant’s contentions are
frivolous and without werit,” or “the conviction i suppourted by substantial evidence.”

The reliabil:'v of the coding of opinions wan satablishzd s follows: Each of the authors.
using the coding method described above, appiied it independently to ali of the upinions in
the sample. We agrecd on 887 of the opwniuns for ail circuits. v



”

with the feeling that the appellate court never really gave the case
a fresh look. A short statement of the reasons for the decision in
the appellate court’s own words provides more evidence that seri-
ous thought has gone into the decision than does a blanket ap-
proval of the opinion below.

It ie the third category, decisions with no discernible justifica-
tion, that raises the issue of judicial irresponsibility most strik-
ingly.”® A decision without articulated reasons might well be a de-
cision without reascns or one with inadequate or impermissible
reasons. That is not to suggest that judges will be deliterately arbi-
trary or decide cases without adequate grounds. The discipline of
providing written reasons, however, often will show weaknesses or
inconsistencies in the intended decision that may compel a change
in the rationale or even in the uitimate result. Even if judges con-
scientiously reach correct results, an opinion that does not disclose
its reasoning is unsatisfactory. Justice must not cnly be done, it
must appear to be done. The authority of the federal judiciary
rests upon tlhe trust of the public and the bar. Courts that articu-
late no reasons for their decisions 'indermine that trust by creating
the appearance of arbitrariness.

The decision without discernible justification takes various
forms in the several circuits. Perhaps tiie most flagrant failure to
provide reasons cccurs in the Fifth Circuit. A substantizl number
of unpublisherd decisions by the court read simplv “Affirmed. See
Local Rule 21.7"7 The District of Columbia Circuit decides some
cases “substantially upon the basis of the opinion velow,” a prac-

" The practice of deciding cases with no articulated reasons has heen roundlv con-
demned by commentators, inwvers, and judges. Sew, € g, Hearings. supra note 4, at 451-52
(testimeny of Edward Hickev, President, Bar Association of the Seventh Circuit); id. at 535
ftestims v o Woillord [acsers an behalf<af the American Civil Liberties Union and the
Chicaes Lawyers Cammittee for Civil Righte Urder Lawre td. at 8§26 ttesumany of Judie
Dovle <0 the Teol Crrenta; od 8t 933 (testimony ~f Professor Haworthi; td at 951 itest-
mony of [rotessor O gnnerony: o at 1107 (tesumeny of Judge Skelten of the Court of
Clmims:, Note, supra noie 4, at 1:33.35.

T oRtw Cike Ro21 authorizes ~ach & trop-sted order when the court hn

fi0 tnat a judgment 2 the Mistrict Cour s based on findings of fact wivich are not

cleariy erroneous, (2) that tiw evidence in suppart of a jury verdict ie not insufficinnt,

51 that the «-rler of un admimsirative awency is supportad by substantial evidence on

the record as a whale, and the Court q!ru‘de'nrmmes that nu error of law appears and

an rpinion w.u.4 have no precedential value, the judgment ur order may be atfirmed or
enfurced without opinmn.
Aflirm:ng under this rule thus is not a decision by reference. hut simply a declarativa that
the decisiun helnw wae not wrong. Furthermore, the fulure even o refer to the opinivn
beiow adda anather iaver of obseurty to the decisiunal process.

Sl

e
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tice even less satisfactory than the usual decision by reference be-
cause it does not indicate which portions of the opinion below are
accepted and which are rejected. The Third Circuit produces a
large number of opinions that simply list the appellant’s conten-
tions and then order that the judgment be atfirmed. That practice,
although perhaps more instructive than a one-word atfirmance,
gives no indication why each contention was rejected, nor does it
give any indication that the court gave any serious thought to the
appellant’s brief. Several circuits employ what might best be de-
acribed as form orders or judgments.?® These orders recite that “af-
ter due consideration” or “upon a review of the record and the
briefs of the parties,” the “appeal is dismissed as frivolous” or “ap-
pellant’s contentions are without merit.”

C. Quality and Productivity

The percentage of belowsstarrdard unpublished opimions. varies
greatly among the circuits, from a high of 85% in the Third Circuit
to a low of 7% in the Tenth Circuit. It might be expected that
those circuits with the highest percentage of below-standard un--
pubiished opinions are the most overworked. That is, short opin-
ions may be necessary in order to permit those courts to keep up to
date. The data in Table 11, however, suggest that such is not the
case. .
The first column lists the circuits in order of productivity.™
The second displays the percentage of below-standard unpuhlished
opiniuns.®® The data show no positive correlation.®® In other words,

** The Second. Third, Fifth, and Sixth Circuits make some use of the furmula tvpe
order.
*® S¢s Tehle 7 supra.
‘% See Tahle 10 supra
* In fact the cotrelation was negative: - 140 Ancther way to test the hvrothesis that
verv ahnrt upinions are necetsary to pigh productivity is to correlate productiviiy with the
percentage of minimum stazdard opinions produced. That wouid remedy 8 vu sibic defect
in Table 1]. The Second Cirzuit and the Fourth Circurt show relatively los pereentages
bl of Lelewv-standard emimors and of mimmuem stapdard opinions Nee Table 10 cugora.
Tlis 13 the result of high percentages of decisions by rrferonee. 1t may he that the isck of
correlation in Tahle 11 is caveed by the fact that the moat predyctive circust, the Feurth,
rcliea tow large extent on ceciminns hy refecence. This citficulty can be eliminated by cosce-
jlaung the percentage of mimmuin standard opinions with productivity. If the hrpothesis
that shert opinions are necsasary to productivity is correct. we should find a strong nexative
carrelation. Once cgain the hvpnrhesis is not proved. As shown in Tahle B, there is a nega-

tive curreletion, but it 19 quite »eal: -.047.
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TABLE 11

PRrobucTIViITY AND BELOW-STANDARD UNpPUBLISHED OPINIONS

Productivity (Corrected

Percentage of

Circuit

Dispositions per Judge) Unpublished Opinions

That Are Below
Standard
Fourth 140.9 13.0
Fifth 138.2 £3.0
Sixth 113.2 21.5
Third 108.4 85.2
Seventh - 106.4 21.3
Tenth 101.4 7.4
First 99.2 25.0
Ninth 84.7 34.2
Second | 76.0 31.3
Eighth 72.0 3685
D.C. 61.6 61.0
Source: Tables 7, 10 supra.
(footnote 81 continued)
TABLE B

PRODUCTIVITY aND Miniatire STanparp OrINIONS

Productivity (Cerrected

Percentage of Unpublished

Circait
Dispositions per Judge) Opinions That Meet
Mintmum Standards
Fourth 140.9 46.0
Fifin 138.6 36.0
Sixth 111.2 BR
Third 184 115
Seventh ] 7S
Terth 01§ YR
First 942 €18
Ninth 4.7 65.8
Serand 56.0 457
Eichth 20 57.9
D.C. 61.8 4.1

-

Saimer: Trbiea = 10 supra.

PR e

< AL

>
]

lI .
m-‘!‘m

,ﬁ:
i

wiinke

At

4
s

Y
o

v

T b

ST AT EVES) 3y

‘)u‘ @’
Do =

LY N



http:Pertent.au
http:STA1'IOA.RD

|

mm"mpm.ﬁ.\"ur” Tl Wk B N | APRE AR TN b FG A M AAE NP, N o q’ "UTT" \-- 4a] B8 buSm A e—vine - b ommas X

-

R SN M Thr St )

ovo 1ne uvniversity of Lnicago Law iteview 1402043

the most. productive circuits were not the ones that produced ‘the
most substandard opinions.*?

The use by the circuits of excessively brief cpinions with no
discernible justification cannot be supported. The cost of this prac-
tice is high; use of such opinions subverts many of the goals of
appellate justice. The benefit of the practice is doubtful at best;
the data reveal no correlation between productivity and the use of
cryptically short opinions.

2. Suppressed Precedent. The lower quality of unpublished
opinions may be the most important of the costs of limited publi-
cation, but it has not been the most controversial. That role has
been plaved by the question of suppressed precedent.®® By sup-
pressed precedent, we mean a case that ought to have been pub-

** Nor did the moat productive circuits produce the most very short unpublished opin~
ions, as is shown in the table below:

TABLE C
Propucnivity aNDp Very SHORT OpPINIONS

Circuit ' Productivity (Corrected Percentage of Unpublizhed
Dispositions per Judge) Cpinions That Are Shorter
than 50 Words

Fourth 140.9 429
Fifth 138.6 : 62.2
Sizth v 113.2 6.0
Third 108.4 703
Scventh 106.4 7.6
Tenth ' 101.4 13.0
Firat 99.2 25.

Ninth 84.7 43.2
Second 76.0 454
Fignth 72.0 158
D.C. 6i.5 45.2

Gouvrce: Tables 8. 10 supre

Agnin the correlation is weak: [J51.

As might be expected, there is a Ligh positive corrciation between the percentage of
below-atandard opinions and the percentage of opiniuns shortar than 50 words: 738, as is
shown in Table D.

For an explanation of huw correlationn are calculated and their siznificance. sce note 64
supra.
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lished but was not.** Our examination has convinced us, however,

* that suppressed precedent is not &n insuperable problem of limited

publication. The discussion that follows examines the problem of
suppressed precedent gererally and in the specific contexts of re-

versals and separate opinions.
a. Generally. Our sample of unpublished opinions“ revealed

a number of instances of suppressed precedent. It is difficult to
estimete Liow widespread the phenomenon was. An opinion that
relies on no authority, for example, could be said to be breaking
new ground, or it may only be that the issue is so well settled that
citation would be superfluous.*® To determine with any certainty
whether an opinion makes new law requires a familiarity with the
substantive law of the circvits that is far beyond the scope of this
study. The problem of identifying suprressed precedent becomes
even more acute when one considers that discussions of “settled”
law in novel settings may in fact shift the moorings of the-“settled™
principles. Detection of such nuances is difficult. Nevertheless,
some conclusions can be drawn with reasonable assurance.

(footnote 22 continued)

TABLE D
PeLun-STANDARD OriNions aND VERY SHORT OPINIONS
Circuit Percentage of Unputiished Percentage of Unpublished
Opinions That Are Below "QOpinions That Arz
Standud Shorter than 50 Words

_ Third 85.2 70.3

D.C. : £1.0 45.2

Fifth 590 62.5

Eighth 36.8 15.8

Ninth 34.2 43.2

Second R e} 45.4

First 2L.0 25.0

Seventh 213 76

Sixth 215 6.0

Fourth: 13.0 429

Tenth 7.4 13.0

——
Source: Tables 8, 1t} supra. '

* See, p.g.. Gardner, supra note 4: Comment, supra nnte 4.
% Qur use of the word “suppressed” is not intended W connute in any way that these

cases are peing deliberately concesied.
*¢ See note %9 supra for a description of the nampxe
* Or. to put the last point ditferently, the case may have provided materials (or chang-

ing the law but the . ourt refured to play the role of artisan.
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We discovered no widespread “hiding” of law-declaring opir
ions—that is, opinions that clearly broke new ground on importar
issues. There were, to he sure, soine exceptions.’” One example |
Trible v. Brown.®® There a Congressman sought to compel the De
partment of Defernse to file a report on two shipvard program:
The litigation raised interesting questions of standing,®® jus
ticiability, and remedyv. In spite of its obvious importance, th
Fourth Circuit did not publish the opinion.®®

Cases like Tridle were unusual.?® More frequent examples c
suppressed precedent involved questions of state law, often in rela
tion to federal statutcry or constitutional law. Such eopinions cer
tainly shculd be published if they resolve novel issues. In DeBon
v. Vizas,*® for example, the Tenth Circuit decided that two police
men had not been denied due process when their positions wer
terminated. The decision turned on whether a Colorado statut
created a protected propertv interest,”® and apparently it was
case of first impression. The importance of the court’s resclution ¢
the prcblem wes incressed because the state statute involved ha
not been construez csince 1260, In these circumstances, the resclt
tion of the due process claim deserved general circulation.™

*" Eves mare attuned *han ours to the subileties of criminal procedure might has
spotted more “clesr” precedent. But the pnint is thére were few cases that grabbed th
attention of the alert geneial reader. Othurs who have done more Limited studies, particu
larly in state appellate courts, report reading unpuliiched opinions that begin, in eifec
“This is 8 case of first impression in our state.” Sve. ¢g. Ranner, supra note 3, at 391
Newhern & Wilson, supra note 3, at 4%-56. Wa have few such stories to tell.

¢ No. 79.1228 (4tr Cir. May 2, 1979).

- " Plantiff argued trat he nee-.ed the reparts in order 10 exercise hia ~versight rol
etfectivelv, Cormprre Ken=edy . Samnson, 511 F.2d 330 (D C. Cir. 19740 iailved interfes
ence aith exeriice of legis anive poaer groes Congressmen standing) witis Harrison v. Dual
A F o 00 i Cir 1977 (0 swending where Congressman’s interest in enforcenient o
statitte < roogrenter than that of an ordinary atizen).

* [t may hiove heen held back {rom pubiication heeause 1t originally was an oral opin
wn. That deus not detract, huwever. from s <ratus as & juw-decluring opinion. It was
judieral expression on izaportant lezal issues.

* Ut an apinton tiat at frst appenred clenrlv o warrant publication seemed les
mporrnt on Goser examination. AT&T v, Grady, oo 78 2316 (Tth Cir. Dee. 14, 1978)
provides o exninple. The issue there, whethrr a nonparty, the {aderal government, sheul
Le granted a modificatica ot a protective order se it couid Zmn access W discuvernd docu
ments, was auid by the ceurt tu have heen resoived in ditferent wavs by trial courts and t
be “a case of appellate hirst unpreesien.” Jjd., slip on. at 5. The »ptnion turned on the partic
ular facts of the (s-e at har, howeicr, consideraliy reducing itz value as precedent. Aithuug
the discussion probably was <‘gnificant ennugh t.» warrant publication, it was not as impr
tant ae the cunrt’s statements might have led the reader to believe. *

* No 771200 (1oth Cir. Dec. is, 1978).

'
i
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Suppressed precedent can also be found in cases resolving
novel questions of siate law. The federal courts’ reluctance to pub-
lish opinions on state law questions is understandable. Still, such
opinions can provide useful guidance in areas where no state prece-
dent exists. An example is Grunt Square Bank & Trust Co. v.
Magnavox Co.,*® a contract case where the court relied in part on
promissory estoppel, but cited no state cases accepting that
dectrine.®®

Although nonpublication of law-declaring opinions does occur,
our review of the opinions in our sample has convinced us that it is
pot a major problem with limitad publication. The handful of ex-
amples we discovered constituted less than 1S of the nearly 900
opinions in our sample.” '

Perhaps more common thsn unpublished law-declaring opin-
jons were cases that were of public interest because they revealed
defects in the law or its administration.*® Those opinions deserved
wider circulation in order to reveal these flaws to a large audience,
which is the best way to ensure their correction.

The Longshecremen’s and Harbor Worker's Compensation
Act,” for exaraple, was designed to provide employees with “swift
compensation for work-related injuries, regardiess of fault, and the
cnst of resolving disputes relaiing io such compenzation would be
kept to a minimum.”?*® Unfortunately, the plan does not always

{4th Cir. Sept. 6. 1972). The question there wes whether timely notice was given under the
Miller Act, 40 7.S.C. § 270(b) (1975). The court’s sensible construction cf the statute was
not supported by any citation. If Aurora Pump was a case of first impression, it should have
bcen published.

Anaother examtic is Hale v. Walker. No. 781443 t10th Cir. Mar. 12, 1979) (no cause of
action under 42 U N 0§ 1983 (1976) for failure to expunge an arrest recnrd; court cited no
authority tor its bolding).

© % No. 77 1070 (10, i Sepi. 6, 1478)

* Sre o Gard v. Urited Statea, 3% T 2d 120 wuth Cir. 1972, whh applied the
Nevadn sightseer statute, Nev. itey STat. § 41510 (1967), in a case oI first impression.
Although originaily unpublished. the case subsequently was ordered published, which indi-
cated a cammendzhis, ii belated, awareness of the impurtance of cases of this Lype.

" See note RS sura for & description of the sambpie.

** Several circuils provide erpreasiy for pablication of such opiniuns. The Fourth. 3ev-
ecth, and Ninth Circuits, for instance, call for pubicatiun of an oninien that “criticizes
evisting law ** 41t Cir. R. 18€a)it); 7rn Cin. R S0eariud. 9rn Cir. R. 21 (h)(3). The District
of Columbia, Fourth, Seventh, Eighth, and Ninth Circuita require publication of an opininn
that “involves an iague of continuing puhlic interest.” TsTRICT or Conuveia CIRCUIT FLAN
para. e; 4Tt Cir. R. 18(a)ii); 7rir Cin. R. 35(ckii); 8TH €=, R. app. * 4(d); 9r Cin. R.

21(h)(4).

* 33 U.SC. § 901 (1976
" 'niversal Terminai & Stevedorng Carp. v. Norat, Na. 79-1029, «lip op. at 2 13d Cur.
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work that well, as the Third Circuit noted in one unpublished
opinion that described in detail one longshoreman'’s continuing ef-
forts—eight years after an accident—to obtain relief.!®* The court
reluctantly remanded to the agency. Publication of this story
might have helped bring about change; certainly its suppression
will not help achieve that goal.

In similar fashion, American Bankers Asseciation v. Con-
nell'*? described problems associated with fund transfers by
financial institutions. The court noted that it was “‘convinced that
the methods of transfer authorized by the agency regulations have
cutpaced the methods and techndology of fund transfer authorized
by the existing statute.”!®® Such a statement {rom an influential
court could hawve stimulated reform. Instead, it was not published.

' Courts are uniquely situated to spot problems in the applica-
tion of a statute or the workings of an agency. Their comments on
the subject cen enlighten thoss in a posiiicn to act. There is no
reason not to publish those expressions.

A closely related type of case cuntaine commentary by judges
on the workings of their oam courts. The judiciary has an institu-
tional obligation to set its cwn: house in order. Judgas should. not
be permitted to sweep their peers’ shortcomings under the rug by
nonnpublication. These who have the duty to supervise the judici-
ary chould see the whole picture, warts and all. Furthber, public ex-
posure of the fzults of judgss may have a szlutary etfect on pe;-
formance. Rewversal in public is e fur different matter than what
cmounts to « private reprimand in an unputblished cpinion.

Several unpublished cpinions in our samnple involved mistakes
made by district judges that led te reversal rr at least admonition
b+ the circuit court. We helieve that these caces shouid have heen
made public. Flementary mistakes in rouitrne cases deserve public
attention; judicial accountability cannot exist if no one2 but the cir-
cuit court is aware of judicial errors. When an anpellate court must
remind a district judge of the necessity of subject matter jurisdic-
tion,'™ tor instance, sumething is seriously ami=s. The same can be
said when 4 court must reinstate a complzin: becouse it was *“dis-
missed pursuant to a procedure this court reviewed and found defi-

(11] ld.

' No TR147T (B C. Cir Apr. 20, 19791
' Jd, <lip ap. At 2. :

' See Retgeren v, Fxeon Corp., No. 752118 (5th Cir. Apr. 19, 1979),
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cient [the preceding year]l.”'*® Pressure through publicity should
be brought to bear on such trial judges. :

The nonpublication of opinions that reveal problems tran-
scending mere mistake is even more objectionable. Such cases give
rise to a strong suspicion that the court does nct care to wash its
dirty linen in public. A prime example is United Stares v. Rit-
ter,'°® where the full Tenth Circuit vacated an order issued by
Chief Judge Willis Ritter of the District of Utah. The order in
question prohibited the judge’s “‘court reporter Trom carrying out
the duties imposed upon him by law.”'°? The decision came at a
time when Congress was considering a prcposal to create a proce-
dure. short of impeachment, to hold federai judges accountable:
the problems of Chief Judge Ritter fizured in the debate.'®® The
scope of the problems he had created clearly should have been re-
vealed to a directly interested Congress and legal community. - - -

Suppression of law-declaring opinions does not appear to be a
major problem of limited publication. That is not surprising, given
our indings con:erning the quality of decision making in unpub-
lished cpinions. The concern should not be the suppression of pre-
cedent; instead, it should be whether the judges examined the
cases closely enough to see if przcedent should be made.'®® The
major danger we sec is that the early decision not to publish an
opinion means that not enough care will go into its preparation ta
stimulate the thought necvssary to an adequnte censideration of
whether precedernt shiculd he crested. That basic issue of judicial
responsibility should be the concern of the judiciarvy and cf the
public.

More troublesomne than the suppression of law-declaring opin-
iene was the nonpublication of decisions sugge:ting that statutes,
azencies. ot the courts themselves are not performing up to par.
Apgellate courts should recounize that thev heve a unique vantege
point irem which to ohserve the workings of our society. Observa-
tions from that noint are of interest 1o all.

e Neirruik o v Jeansonne, oo 75 5 15th Cir. Mas, 27, 10700 Nee alse Mourer v

Cathn, Noo 77 3580 16th Ol Ot 12, 1978), where .'h:l)w:
plaint ior tailure 10 prosecuts. The Sixth Circunt reversod becouse the piaintifi was m il
and the orurt had not direeted thet bis body be produced for arzument.

'™ No. 77-1491 (joth Ciro Aug. 11, 19781 7

'*7 Jd.. slip op at 1.

' N Rree. Na. 15, 95th Cong., 2d Seas. 4 (1978

1% Some olrervers have worried that the Seventn Ulircuit, for exampiv, has suppreased
too mary law-dedaring opinions. Nee Forrings, suprg note 4. a1 356 itatement of Willard

t v oourt chemissed the com-
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b. Separate opinions. Nonpublication presents a spec
probiem when an unpublished oninion contains a concurring
dissenting opinion. Two major facters argue for putblication
cases that generate separate opinions. First are the stated premis
of limited publication, which is a treatment supposedly reservi
for cases that do not implicate the lawmaking function of ti
court'!®—routine, uncontroversial cases. Cases that contain d:
sents or concurrences are, by definition, controversial; ths cou
disagrees either about the result to be reached or gbout t}
method used to rezch it. Accordingly, few decisions with separa
opinions should go unpublished.

Second is the role played by the separate opinion in our jud
cial system.!!* Separate opinions serve to restrain judical advocac;
Like all advocates, the judicial advocate can lose sight of the othe
side. The separate opinion restricts the judicial advocate because
assures him of a public airing of a contrary view of the same fac
and law."'* The separate cpinicn also performs an impertant co
reéctive function, for it criticizes the result and reasoning of the m:
jority, appealing for correction by a higher ccurt, a future court, ¢
a legislature. It i5s “an appeal to the brooding spirit of the law, t
the intelligence cf a later day.”'** ,

In order tc perform these fuactions adequately, the seperzt
opinicn must he published.?*® The judicial advocate will not be re

Lassers). See aiso Comment, supre note 4. Gur review convinced us that, instead, the Se
enth Circuit has a commendable record of explaining its decisions. Sume incidenrtai suppre
sion of precerdent in that proceas seems a legitimate prics to pay: it is preferable to & court
aveiding any risk of suppressing a law-declaring opinion by not providing any rensons fur i
unpublished decisions.

¢ See STANDARL., tupra ncte 17, at 1-2.

" Ses genernlly W, RernoLps. suprs nete 5, 8t 23-27; Fuid, i ae Viees of Di- ent, o
Ciovom L. Rwev, 923, 926.28 11962); Steghens. The Funcuon of Concuriing ana [Y:ssentir
Opimions in Courts of Last Resort, 5 U. Fra. L. Rev. 394 (1932,

' Stephens, supra note 111, at $ud-N4.

"2 . Hucnes, Tie Surrzme CourT Gr THE UNmen STaTEs 63 11999 (descr biay di
sent in courts of last resort).

'"* One important functicn of the separate opinirn can be accowplished even if U
opinin gues unpublisited. Judge Fuid wrate the. “the dissent ia an ascurance that the ca:
was fully considered and thoroughly argued by the bench as a whole and wos not mers
adopted a3 aTitren by one cember.” Fuld, supra note 111, at 927. An unpublished disser
or concurrence may still prande thet casurcnce, ot least tn the parties sad the lower crur
It can, kowever, fail even that Limited function. Cunsider National Treasury Employe
Union v. U'nited States Dep't of the Treasury, No. 78-1282 ([.C. Cir. Mav 15, 19791, Tt
apinion reads ca follows: . ' :

This cause rame on Lo be heard on the record on appeal from the United States Di

trict Cuurt for the District of Columbia. azd was asrued by counssi Whils tha seun
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strained by a dissent that never sees the lignt of day. An appesl for
correction is largely useless if the appeal is not disseminated to
those with the power to correct the majority’s crrors.!'®

Thus, both the criteria for cases that should remain unpub-
lished and the functions of the separate opinions lead to the con-
clusion that few cases that generate separate opinions should go
unpublished. The data from the surve; year, as illustrated by
Table 12, confirm that hypothesis. The frequency of separate cpin-
ions among the circuits’ published opinions ranged between 2.27%
and 21.1%; in the unpublished opinions it ranged from a low of
0% to a high of 1.5%. Taking all the circuits together, the average
frequency of separate opinions in published opinions was 12.4%, in
unpubiished opinions 0.5%. Divided courts thus were more than
20 times more common in cases decided by publvs}ﬁeu ommons

than in those decided by unpublished oplmons
The important question, however, is whether any case that is

sufficiently controversial to generate a separete opinion should go
unpublished. Of the separate opinions in our sample, two had little
to offer to the legal literature.’’® One weas too short to evaluate.!*”
The other two, however, shculd have bteen published.

pre<antcd occasion no need for an oniniva. they have heen accorded full consideration
by the Cnurt. See Local Rule 13(c).
On consicderation uf the foregoing, it is ordered and adjudped by this Cours that
the judgment of the Distnict Court appealed from in this ~ase iqa hereby effirmed.
To that informative recitation. which ronsists of o printed form with the woras “judzment”
and “atfirmed” written in. is added the oqually t.rse “Chief Judge Wright dissents.” That
sort of opinion complete with dissent not oniy falis to sccomplish the restraining and cer-
recting functions but aiso fails to assure “that the case was fully considcred by the bench as
a whnle.” It takes 83 words tu say to the appeilant “you lost 2-1.7
~ U Anather reason to publish opinions with diesents is ta ersure that the majority can-
nnt suppress the views of a dissertng judge. We are not awars of any federal rasus where
that has occur.ed The prohlem baa ariscn i anme state zase . however [n People v. Para,
No. CRA 15835 (Ll O App. Ao 1070, Judre Jetlerson wrote my dissent:
Iaitialiv, it appeared that the majonity felt the saiee as ] do regarding the tact that the
mawrits opimien merited pubbicatica in the tlicial Reporwe. When areulated o e,
the majuriiy opinion was approved by the two justizes making up the mejority anc was
marked foe pubiication in the OFizigl Reporte [t wes oniy after | had cirevlated my
dissenting opimen 10 the t.o pratices she make up the mawonty that theyv decided to
reveree Lheir onginel poailinn regaiding pubiication 1in the Official Reporta. I do not
thirnk this reversal ol position s justified.
Id. at 34,
Us |n Costeilo Publishing Co. v Rotelle, No. 79 1019 1D C. Cir. May 17, 1979,, the
district court dismiseed the contnterclaim vnder Fro. R Civ, P. 19fb) because the action “in
should not proceed among the present parties due to the
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SerPARATE OPINIONS

TABLE 12

PusLisuep
Circuit Total Dissenting Concurring  Concurring Separeat
Opinions & Dissenting  Opinion:
' So}
D.C. 194 21 12 8 21.1
First 214 2 4 0 2.8
Second 358 28 34 9 19.8
Third 219 26 10 4 18.3
Fourth 346 53 6 8 19.4
Fifth 1385 A2 95 9 9.1
Sixth 340 13 S 6 71
Seventh 325 30 9 8 14.5
Eichth 448 21 10 2 7.4
Ninth 618" 14 2 9 4.0
Tenth 251 16 12 4 127
/\verage 12.4
UNPUBLISHED
Cireuit Total -~ Dissenting Concurring  Concurring Separate
Opinions & Dissenting . Opinions
(%)
D.C. 505 2 1 1 Q.8
First 147 0 0 0 0.0
Second 563 1 0 0 0.2
Third 991 4 1 0 0.5
Fourth 890 1 1 0 0.2
Fifth 978 0 1 0 0.1
Sixth 908 2 2 0 0.4
Seventh 736 4 6 ] 1.5
Eighth 209 1 0 0 0.5
Ninth 1238 2 0 1 0.2
Tenth 555 3 2 1 1.1
Average .5

SUURCE: Statisties! Data, <ipra note a5, Tehles 1P, 2P, 53U, 5U.




5 American Textile Mcnufacturers Institute, Inc. v. Bingham

5: gye that, although arcane, has broad implications. The Occupa-

tional Safety and Health Act!!® provides for judicial review by the
circuit courts of safety and health standards.’*® Often petitions for

review will be filed in more than one circuit; the case is then heard
in the circuit in which the first petition was filed.!** A petition filed
;. before the issuance of the regulation is considered premature.'** In
' ATMI, the challenged regulation was delivered to the Federal Reg-
| ister at 9:00 A.M. and made available tc the public at 11:53 a.m.
] Several labor organizations filed petitions for review in the District
of Cclumbia Circuit at 3:45 a.r. and 11:55 a.m. ATMI filed at
8:45:01, 11:00:00 a.M., anG exactly noon in the Fourth Circuit.!?s
Clearly, the venue for the appeal will be determined by whether
9:00 A.M. or 11:53 A.M. wes ihe time the regulation weas issued. The
dissent, relying on a provision in the statutory authorization for
t  the Federal Register,'** thought that ATMI had filed first. The
y " . . . . . . ’ 2
; majority. relying on an interpretive regulation issued by OSHA,** '
E held that the unions had filed first.
' T
14 e
1 court's lack of jurisdiction over a foreign firm that pessessed evidence essential to determin- o
S ing the merits. ‘The court of appeals reversed on the theory that the dismisesl was prema- ; 8
ture because Fep. R. Crv. P. 28(b) permiis discovery in foreign countries. The carrect time 2y
for dismissal, said the court, would be after such eiforts at discovery hed failed. Judge ===
1 MacKinnon concurred; his opininn essentially is 2 message wo tiie district judge indicating --,;-r‘;"f
those factors mentioned in, Rule 18(b) that Judge MacKinnon considered especially Ak %
important. %;l_:j
United States v. Vera, Mo. 77-5363, (6th Cir. July 10, 1978), is another cese in which the 2Ly
separate opinion is of only marginal import. The issus that zenerated Judge Merritt's con- ;.-2;4-5
currence was defendant’a motion to tranafer the case from Kentucky to Texas. Defendant .=%%l
was engaged in a scheme to distribute marijuana in Kentucky when his airplane creshed and -'f'iae;
was captured in Texss. The Diatrict court denied the motion to trenefer and wax atfirmed. el
Judge Merritt concutred even though e w.ould have feil “mure comfortable” had the case 1‘5
been tra--ferred. /d. st 2. The relevant standerd is “frr the convenience of parties and 3"?;-
“itnesses. and in the interest of justice.” Fen K. Crmm. P. 21(h) Vera is an unremarkshle .;:,.,j
application of that standasd. ff,g
Nt See nute 114 supra. >
18 NG, 78-1478 f4th Cir. Ort. 3, 1979 *_f;
| e 29 S.C. 85 651-5TF 119760, e
| e 1d§ 3500, EE
f w23 ULS.CL § 21120} (1576). e
" Gee Industrial Union liept v. Bingha, 570 F.2d 965, 252-63 (D.C. Cir. 1977). A4 &2
113 The statermnent of the farts is eken frem Responilent Secretary’s Motion to Dismiss :‘L?a‘!"
and to Transfer. ATMI v. Bingiian, No. 78-1378 (4th Ciz. Juiy 11, 1978) (on file with The . ) ‘:":n
University uf Chicago Law Revies). i 2k
1 44 US.C. § 1503 (1976} (documents to be publicly evailable immediateiy after ,:‘g
e

i
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[ 1 29 CF.R. § 1911.18(d} {1989). ’"%
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The majority and dissent, then, disegreed upon a rule
law—a rule that could be settled one way or the other witho
shaking the legal firmament, but a rule that shouid be settle
Publication would have advanced the ultimate national resolutic
of this issue.

Another case that should have been published is Burrison
New York City Transit Authoritv,'*® which revealed a longstanc
ing disagreement within a circuit. The issue was the res judicat
effect of findings in a state criminal or quasi-criminal proceedir
upon a subsequent federal civil rights litigation. In Burrison an
other cases, Judge Osakes has consistently favored a much narrowe
scope fur the doctrine of res judicata than has the majority.**” Tk
issue has alsc caused a split betsseen the Second Circuit and ti
Sixth Circuit,'** and it has been the subject of scholarly dispute.!
It seems odd that, faced with such a contrcversial question, tl
court should not treat the issues in comprehensive fashion!*® an
publish that treatment. Nonpublication surely is inappropriate fc
cases concerning such a peorsistently troublesome issue.

It might be argued that the controversial issues in Burrisc
had already been treated by the court in published opinions. Add
tional publication of diseenting views arguably is unnecessary, ¢
well as damaging to the collegiality of the court. But frequent put
lic airing of dizagreement is the only way to settle suchk stubbor
disputes, and it may be the only way to attract sufficient attentio
from the Supreme Court to provoke a grant of certiorari.

After considering the principles underlving limmited publicatio
and separai2 opinicns, it seems clear that the circuits should ador

. '** No. TR.7536 (2d Cir. Mar. 29, 1379).
7 See Tarce v. Monroe County Bar Ass'n, 554 F.2d 515 c2d Cueo np whieh uds
(3kes disngreed with the majority. but zoncurred 1 the re-ult hecause he telt he was Loun

by the *law of the ~ireuit,” :d ar 522), cert dented. 434 U)X 234 11977, Thicdathwadte
New York, 407 F lg 330 745 (24 Cir) 1Gakes, J., diesentingy, cort doared 10 1ES U8
(1973% Tank v Appetiate Dive, 487 F.2d 1732, 143 (2d Cir. 1370 10akes. ., dissenting'. ver

arnicd, 416 UV X CHR (1374).

8 Seo Gentv v, Reed, 547 F.2d 971 (6th Cir. 19770

% See H Uriespuy, Foponal Jurispretion: A Geseral VIES 10762 & pojld 127y
Theis.*ies Judicata v Civil Rights Act Cases. An Introdaction to the Probiem, 70 Nw |
I.. Rev. #39 (1976).

'** The ptoblem here is really more serinus than nonpublizztion; the court's opine
contains ahout 120 words. The facta are umitted entirely ana the entire legai discussio
conaizes of three case citaticns. Judge Os'xen juined the majority apinion, limiting his dise
greement to the statement that he adhered tu his pomition in Ta.co [his may sell he o
instance where norpublicstica led to a case receiving lsss attsntion than it merited.
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the rule that all cases containing separate opinions should be pub-
lished. Such a rule would cost little. In the survey year, only thirty-
eight separate opinions went unpublished—0.5% of the total un-
published product of the circuit courts.’® In return for the mini-
mal cost of publishing these few decisions, the courts would be able
to ensure publication of a grcup of opinions that should be avail-
able to guide litigants and planners, provoke critical coramentary,
and perhaps interest the Supreme Court in resolving a controver-
sial questicn.

c. Reversals. About one in every seven unpublished opinions
did something other than affirm the opinion below (see Table 13).

TABLE 13
FREQUENCY OF INONAFFIAMANCE

Circuit In Published In Unputlished Number of
Opinions ($z) Opinicns (%) Noraffirming
Unpublished
Opinions
D.C. 44 14 67
First 32 C12 17
Second .37 o 9 51
Third 50 8 77
Fourth 43 14 121
Fifth 36 11 109
Sixth 41 12 111
Seventh 38 16 118
Eighth 28 17 35
Ninth 28 19 231
Tenth 29 . 5 i
Total 3€ 14 1018

Socvree: Caleuluted from Stctistienl Data, supra nats 35, T'ables 172, 57

SetzE Dismiseals for went of prosecution and ceees transiarred were ex-luded fromm hoth
numera:or and denominatar in computing the percentages of nonathrriance. The former
fzure compricad all incwinces in windh the sppeiinte court did anytlung other than ztfirm
the opinion helow or disrmiza the appeal. Opininns cnded “ithrmed in part and raversed in
pert” thus were clarsified a2 nonsffirmancey

i
0

3
3

™ See Table 12 supra
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It should not. be surprising that the rate of nonaffirmance in pul
lished cases is nearly three times that figure. With few exception
when one court reverses another, it means that the system has ni
worked properly. Almost by definition, the opinion on appeal is .
sufficient interest to warrant publication.

Some reversals reflect mistakes in routine matters on the pa
of district judges. The inability of judges to apply commonplac
law correctly shovld be a matter of concern to all.’*? Including suc
reversals among the unpublished opinions conceals the problen
Earlier, we discussed several examples of unpublished opinior
correcting plain error by the trial judge.'*® Another is Wesley |

" Green.*™ The trial court hed dismissed a complaint hecause venu

was improperly laid, without establishing in the record the partie
residences. Any such error, however embarrassing, should not k
kept from public scrutiny.’®®” -~

Reversal on routine matters may signify more than poc
craftsmanship by the trial judge. It mav, for example, point to ur
ceriainty about the content of governing law. The court of appeal
may not publish a reversal because, to it, the governing law wa
clear; such may nct be the perception of others. Fut diifcrentl:
tlie unpublished opinion muay clarify precedent to such a deg
that the opinion saould be published. Sanchez v. Califano*?® wg
stich a case. Its outcome turned on the allocation cf the burden ¢
proof in Social Security disability cases. The court of appeai
thought the issue determired by its cwn published rrecedent. A
tnough the court probably was correct, the precedent wes hardly

"** The major concern, of course, is a geinsral interest in the nuality «of justice beir
dispansed. There may also be a more specific concern, huwever. An exasmple weuld be a tri

judge under considera’: it for elevalion to a higher Lench: if his reversai rate were abno

matls high it meght 2ovse wecond thoughe
plagued Judee Carviesi when he was nomnated b ite surpreme Cogrt Soe NUY Time
Maroa, 1370 at 21 o0l »

VY Ner teat and rotes at notes 104.108 s e

e No. TT-2UBY (it S Octl 1%L 19TR) Sev aiss Daan v Wenzler, Noo 78437 (2
Cir. Dec. 0. 197%) (faiture to pereiit plaintiff Lo amend corrplamt cnce, which is a matter
nehit under Fen, OO POoToagy,

e *\ simi'ar - nahsis applies to mistakes by federal law enfurcement otticials. Even
remand based on ccoiufession of error by the (nited Stares Attorngy can he interestit
enuugh to warrent nubliceiion. tnited States v Martin, No. 785027 {%th Cur. lune =, 197¢
eontained nut on:v such A confesmian, but nlso an obser: 3t that depuriures (rom Fen, |
Crim. P. 11 were “very yreat.” [J. That is a most inforruative comment {or onyons tule
ested in Lh“ workings of on” criminal juatice system.

13e 77-1900 (1nth Cir. Jan. 11, 1979).

Digh everen sate wes ane of et rahlems th
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model of clarify.'s” Publication of Sanchez would have helped
avoid similar difficulties in the future.

Reversals in routine cases may alsc reflect a continuing battle
over the ccrrect legal standard to apply. That is especially likely in
areas where a large number of frivolous cases arise. The finder of
fact naturally will seek tc dispose of these quickly: the appellate
court, faced with different pressures, may not be so keen. In Kidd
v. Mathews,'*® for example, the Sixth Circuit, in reversing a denial
of black lung benefits, noted that the “Secreiarv [of HEW] has
again used conflicting medical tests to prevent the establishment of
the [statutory] presumption.”**® The Secretary’s evident unhappi-
ness with the governing legal standard should be exposed, so that
others will be aware of the dispute and have the opportunity to
comment on its merits.'*®

Finally, for all the reasons discussed above, reversals are quits
likely to create law. Many of the decisions discussed in the analysis
of separate opinions and suppressed precedent zlso were reversals.
That observation should come as no surprise; where the reversal
does net turn on correction of piain error, it is likely that the court
below could rot possibly have known the “true” state of the law,
becaus= it had never been declared. Thus the circuit court is forced
to make law. If it does not publish its opinicn, it creates a sup-
pressed precedent.

All of the phenomena just discussed weigh strongly in favor of
publication of all reversals. They tell us interesting things ebout
the workings of our legal system, they provide helpful discussicn of
legal concepts, and thev sometimes create—or at lesst clar-
ify—precedent. Furthermore, reversal is an easy criterion to apply.
Unlike most of the criteria used tu select opinions for publication,
reversal requires no subjective evaluation. Publishiug all reversals,
however. would entzil & heavy cost. ff all 1918 unnublished non-
effirmances In the survey year’®' hed been nablishied. the number
of puhiished npinicns would heve increased by one-fitth

T See Reating v. Secratary of HEW, 488 T.2d 78R, 7w ojuth Cir. 197725,

BN TR-2530 dth Clr. Avg 24 19TR).

Y fda, wiip op. at o \

' See qlso Lakins v Maclntosh, Noo TOR22% (4th *ir. Apr, 270 1079) (dintrict court
erced 1n granung sumenary jndzTent in a prisoner's dvil ryphts acting). The swondard fuor
summary judgment 1a civil rights cares has Meen a subject of diap e in the Fourth Circuit
for some time nev.. Sce Limted Publication, supra note 4. at &4 n.84,

" Sve Table '3 sunra

"** There were 4599 published dispesitinns dusing the study year. See Tsble 1 supra
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It may be, however, that some middle ground can be found
beginning with the observation that not all nonaffirmances deserv:
publication. One case, for example, raised questions concernin;
Michigan's regulation of abortion clinics under a 1974 statute.}*
After the decision below and oral argument in the Sixth Circuit
Michigan revised the statute. The Sixth Circuit remanded for con
sideration of the constitutionality of the new law. Because remanc
was based vpon an intervening event, psssage of a new law, the
opinion sheds no light on judicial practice. It is the parzdigmati
opinion without value to anyone other than the litigants.

Similarlyv, a “pass-through” of a Supreme Court remand has
such litile value that its publication would be hard to justify.!+ A
decision not to publish a remand in iight of a Supreme Court opin

" ion in another case would be more questionable.

Finally, there is no need to publish a reversal based upon ar
intervening change in the law of the circuit. In that situation, the
reversal tells us nothing about the quality of decisicn making ir
either court. It may not even raflect a disagreement over the con:
tent 'of the sukstantive law.!*®

It is impossible to tell from our sample the nuzaber of rever.
sals whose publication would not be called for urnder almost any
criteria.’*® A rough guess, hcwever, is that abcut half of the noa
affirmances center on reasons unrelated to the workings of the ju-
diviary and the application of preccdent.’*” We believe that the re-
inainder should be publisiied. Although that <would eniail &
significant public cost, the game should be worth the candle. Tc
ensure proper handling, we recommend that all reversals be pub-
lished unless thz reversal is hased upon a standard or fact not
known te the tribunal below at the time that court nr sgency mads
its decision. We believe that rule =ill Lest square cust vith henefit.

' Abortien Coalition v. Michiran Dep't of Pib Health, No. 77-1223 (5th Cir. Sept. 19,
1675
** A different cess would be preranted bv subttantive constderstion of a Nupreme
Cuurt opinina hefore remnnd tn the trial court. That unquestionabiy should be pubisied.
In Lamites Publicatinn:, surra ncte 4, we recommmended publicetion of all remands o
Saprems~Court decisions. /d at 832 Wae nnw helieve publication of a “pass-through”
UNNLCLSNATY.

*¢ See, e ¢, Garlrer v. Zahradnick, No. 77-1879 (4th Cir. Sept. 29, 1978) (case held in
abeyance pending docision in Gordon v Leeke, 874 T.2d 1147 (4th Cir.), cert. deniea, 439
U.S. 970 (1978 remand in Gardner required by ruje cetablished in Gurdoni.

'** The msj.r problem is the cryptic nature of so many of the opiniuns.

"' One-half ia a romg.a estimate by the authors after reading all nonaffirmances in the
snample.
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r"‘;f d. Summary of cpparent costs. Far and away the majer
A7X problem we have identified in connection with limited publication
z’“r‘ﬁ is that created by opinions that do not satisfy minimum standards.
;:-w Such opinions do not give the appearance that justice has been
done. Mure importent, perhars, shoddy opinions may reflect the
quahty of thought that went into the decision itself. Thoughtless
opinions are a danger to be guarded against resclutely, especially
given the lack of correlation Letween productivity and below-stan-
dard opinions. We believe every opinion can satisfy minimmum
standards.

Suppressed precedent is s much less significant problem. If
the courts of appeals were to recall that opinions of public intzrest
should be published, the problemn would be lessened. In addition,
the publication of all decisions with separate opinions, as well as
many reversals, would help both to avoid suppressed precedent
and to ensure the circulation ot opinions that ere independently of
interest to the public. .

3. A Hidden Coust: Disparaie Irinc~t and Certiorari Courts.
A third cost, the di'oa:ate impact of limited publication, may be
more pnr'ncxoqs, for itz fuli effect stems [roin the cumulation of
various devices adopueu by the courts cf appeals over the last dec-
ad2 or so to cope with their increasing rascload. An sppreciation of
the problem requires consideration of the interaction between limi-
ited publication and three reiated phenomena: (1) the disproncr-
tionately low rate of publication of opinions for some types of liti-
gation, such &s prisoners’ petitions, Social Security cases, and
appeals in forma pzuperis; (2) the decision by the courts of appeals
of a substantial number of cases without oral argument; snd (3)
the use by the circuit courts of centra! statfs ~f atiorneys to aid in
resesrch and decision making.

“Tahle 14 displavs the subject matter «f the appeals terminated

"
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iterns in the table is the comparativelv higih nonpublication per-
centages oi prisoner civil rignts cases. Sncial Security cages, and
prisoner petitions in general. Such hizh nonpublication rates
should crme as no surprise, _‘wowe\,g., for those subject marier areas
) are the most likely to produce frivoluns litigeiion hecause of the
ahsence of disincentives to appeal. In addition, cnses in thuse cate-
gories often involve emoticnnl issues, pursucd by litigents who seek

persorral vindication without any reulistic expectation of legal rem-

TSRO WY ATEIANEIS er LA IV i »

during the 1975-79 Keporting Year. Most interesting among the’

g

'y
BT G T A

®

i3
’

fq‘.,. S K

R S AT R L TR Svpgrapn

»

etel

B RELI Iy A 2 bl DAY At pos S


http:Certiora.ri

camee e cmil

622 The University of Chicago Law leview {48.572

edy. Finally, such claims often turn on factual rather than legal
issues; hence, there is less that an appellate court can do to review
the decision below.

TABLE 14

NATURE OF ArpeEaL

Subject Matter : Number of Number of Opinions not
of Appeaj Published Unpublished Publi-hed
Cpinions Opinions (<¢)

United Ststes, Plaintif

Civil Rights 11 8 0.1
Tax 16 50 . 758
Land Condemnation 6 9 60.0
Qther 118 - 102 ’ 48.1
subtotal 143 169 ' 54.2
United States, Defendant
Prisoncr Petitions 167 456 73.2
Civil Rights 94 176 “65.2
Social Security 92 205 76.8
Tort 68 116 63.0
Cuiher 339 417 55.2
subtcial 760 1470 65.9
Private Cases
Prienner Petitions 290 1038 72.7
Civil Rights 3298 708 64.0
Securities €8 75 2.4
Labor g1 116 £6.0
Tort 272 357 56.8
Other 696 786 - R3.0
" subtcta! 1815 3080 62.0
Criming! 1220 1623 53.1
Taoral 4028 6342 6l.1

Soukce: Statistical Data, supra nute 35, Tables 7, 19.

Anmother problcm is the relatively high percentage of unpub-
lished apoeals that were filed in forma pauperis. Among unpub-
lished opinjons the in forma pauperis rate was 32%, while among
published opinicns the rate was only 20%.'** Once again, the dis-

.

'¢¢ These percentages are {rom Statustical Data, supra note 35, Tables 1P, 3P, 4U. 5U.
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crepancy can be explained by the higher proportion of frivolous in
forma pauperis appeals because of the absence of disincentives to
appeal. Nevertheless, both phenomena—the disparate publication
treatment of cer:ain types of litigation and the relatively high inci-
dence of in forma pauperis cases on the unpublished list—give rise
to concern for tvo reasons.

First, the disparate imipact of nonpublication arguably sup-
ports a claim of denial of equsel treatment by the courts. The issue
has been raised before the Supreme Court, but was paszed over by
the Justices.’*® Before this study, however, there was no hard evi-
dence that certain classes of litigants were most likely to suffer be-
cause of limited publication. Nevertheless, even with empirical
confirmation, the constitutional claim is at best colorable, because

the circuit courts’ practices weould almost certainly pass present .

equal protection tests. The statistical frivolity of certain types of
appeals surely provides a rationral basis for the disparity, and none
cf the types of litigation is based cn a currently recognized suspect
classification justifying strict scrutiny.

Vhether constitutionally justified or not, lmgants in the af-
fected classes still will helieve that they have received second class
justice. That is a problem, for the appearance of justice is nearly as
important ec the fact.’® The federal courts, which view themselves
as the guardians of equal justice under lsw, should be uniquely
sensitive to claims that their own house may not be in order.

Second, the danger of routine treatment is another threat to
judicial rezponsibility. It is pessible that a judge’s 1aind subcon-
sciously will rur along these lines: ‘““This is a prisoner civil rights
acticn appealed in forma pauperis; past experience teils me there is
notiiing to such ceses. Therefore, 1 don't have to think about it,
and if T don’t publish an opinion I won't have to sift threugh a
meaningless recosa to prova the frivoiity of this appeal to an in-
caring punlic.” We elieve thet judges zealously gruard sgainst such
irresponsible decisicn making. But thzre is a danger of a judge de-
veloping a conditioned response to the surfacc characteristics of

—_—_————— e — = —— —_—

** An equnf protectinn chajlenge to the Sevent’s Circuit’s limited publication eractice
was made in Brief Amicus Curniae of the Chicago Council of Lawver< at 15-12 Browder +
Direcuir, 434 U.S. 257 (1976). The Sl,prtme Court's opinion in Browder, however, did not
address that issue.

'** That may par:ly erplain the relatively high percentage of criminai sppeals (44.9%
that are puhlished. Many of those appenls are, no duubt, frivolous and in forma pauperis.
Yet is is hard to uphold s conviction sithout rame attempt at explanation, and cnace that
attemr:pt has heen made there is an incentive to publish the fruits of the labar




. certain classes of recurrent and annoying litigation. Requiring &

judge to justify a decision to the public is one way to minimize that
danger.'®!

All of the circuits provide that oral argument need not be
heard for some appeals. The idea is to expedite disposition and
conserve judicial resources in cases where the issues are so plain
that oral argument is most unlikely to add to the quality of deci-
sion making.'** Because such “clean” cases are likely to result in
rontine dispositions without precedential iinpact, we should expect
a substantial coincidence of nonpublication and denial of oral ar-
gument. In the survey year, this hypcthesis proved true. Only 3°%
of unpublished cases were argued orally, as compared to 817% of
published cases.'®*

~Although those figures are not surprising, they lend-force to
the concern that nonpublication reduces the incentive for judges to
probe beyond the surface of the case. That concern is particularly
acute in cases submitted for decision on the briefs, for oral argu-
ment may show a court that the case has depths not apparent from
the paper record. Decision without argument, ccupled with the
prospect of ncnpublication, removes two safeguards that might
lead a court to notice that the case is not in fact “routine.”

Finzlly, there is the role played by central staff in the formula-
tion of opinions. Over the past decade, many courts, inciuding the
United States Courts of Appeals, have added large numbers of
siaff law clerks to assist in preparation for argument ard later dis-
position.’® The Nirth Circuit, for example, einployed thirty staff
clerks in 1978.'** Aithough the use of stzff clerks varies widelv

1% Judge Coftin addreased this point eloquently in his recent hook:

A remnarkably etfective device for Jetecting fissures in accuracy and legic is the reduc-
tian tn writing of the resuits nf nne's thoupht pricesses . . . . Sornshow, a decision
mlled over in cne’s head of tuiked sbout in conferunce loaks different when dressed
up in writen words and senr out into the sunlight . . . . [W]e mav be in the .erv
middle of an epiuier. struggling te reflect tive reasouning al! judge: have agteed on, only
trreelize that i simpiy “won't arite.” The act nf writing teile us whay was wronp with
the act of thinxing.

F. Corrv. Tur Wavs of a Jupcz: RaZrLecTioNs rrom THE FEDFRAL ArprLLaTE DEncn 07
(1980, | '

190 Aprrwi LATE JUSTICE. supra note 2. at 2-32.

' STATISTICAL D)ATA, supire note 35, Tahies 117, 1U, 4P, 4U.

1% See generally . MEALGR, APriipate CovRis: STAPF AND Prorrss in Te CRisis 0f
Voruwme (19744 Hellican, supra note 57: Lesinski & Stekmeyer, Prechearing Research and
Screcning in the Michisen Court of Appeals: Gne Court’s Method fur Increasing Judicia
Productivity, 25 Varp. L. Rev. 1211 (1973); Thompron, Miligating the Damage--Que
Judge eand No Judge Arpellate Derisions, 50 CaL. Sr. B.J. 476 (1975},

'¢¢ Hellman, supre note 57, at 948,
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from court to court, in some the clerks are heavily involved in pre-
paring preargument memoranda and draft opinions. Such proce-
dures present an obvious danger of delegation of judicial responsi-
bility either to the presiding judge of a panel or to the staff itsalf,
leading to what one state judge styled the “one judge” or “no
judge” decision.'®®

That danger increases with the concentration of staff law
clerks in areas of the law where the high volume of cases makes
specialization possible—even desirzble, given the possibility of
economies of scale. Those high-volume areas, of course, are most
likely to be the ones where frivolous appeals are the most com-
mon—criminal, prisoner, and social security cases, and appeals in
forma pauperis. If, as secemns likely, those cases frequently are de-
cided on submission, it can be seen how markedly the process by
which many appeals are *“heard” differs from the general percep-
tion of an appellate decision as based on a collegial exchange of
views, marked by multiple drafts and developing ideas.’®”

That ideai may not often be attained. In fact, when the cumu-
lative impact of limited publication, central staff, ard the associ-
ated phenomenas is assessed, it can be seen that the courts of ap-
peals often beheve much like courts with discretionary
jurisdirtion—Ilike certiorari courts, in short. Suppcse a petition for
a writ of halieas corpus is denied by a lower court. The case is
reviewed by a staff member, who makes recommendations and
submits draft opinions. It is disposed of witlout srgument bv the
ccurt. That process could equally well describe a denial of certio-
rari by the Supreme Court or the disposition of a “routine” caze by

a circuit court. They certainly cannot be distinguished on the

ground that denials of certiorari are unjpublished and non-
precedential; so are most such “routine” circuit court decisions. A
piausible distinction is that denials of certiorari typically are nnt
accompanied by a staten:ent of reascns. but cur findings show that
many of the circuit ccurts’ urpublished opinions are similarly be-
reft of jusi.fication. A formnal diffi-rence eziats, of course, in that
discretionary jurisdiction in the Supreme Court has been acthor-
izea by Congress,'*® while the appeilate jurisdiction of the circuit
courts is mandatory.'*® But when washed ia ihe “cynical acid,”™®?

]

'* Thom;son, supra nate 154,

'*" The best descriptivn of the ideal procens is Hast, The Time Chart of the Justices,

73 Hanv. L. Pov. 84 (1935
' 28 US.C. § 1254 (1976).
1 /d § 1291.
** Hulmes. supra note 6, at 4.
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this formal difference evaporates. For the realist, the processes are
the same. The conclusion is inescapable that, with regard to a large
part of their caseload, the circuit courts have transformed them-
selves, contrary to congressional mandate, into certiorari courts.

Perhaps such a transiormation is the necessary resuit of an
overwhelming caseload. It may be that little has been lost, and that
the quality of justice has not been diminishad appreciably. Cer-
tainly some such steps are necessary to allow the continued opera-
tion of the system. Yet the cest of a changed appellate process
must be recognized for what it is in order that the final price of
judicial overload can be fully reckoned.

_ V. CONCLUSION
A, A Model Rule

Our survey of the publication habits of tha circuit courts con-
firms that the principal benefit of limited publication is swifter jus-
tice; in addition, there may be savings in judicial efforts ihat in
turn may be tranclated into gains in prcductivity. We have also
identified two major costs: suppressed precedent and, more seri-
ously, a marked number of low-quality opinions. Those findings
challenge the critic to fashion a rule that msximizes the benefits of
limited publication while avoiding as many of its costs as possible. -
The Model Rule that follows attempis to meet that challenge.

Rule ___. Cpinions.'®

1. Minimum Standards::**

Every decision will be accompanied by an opinion that suffi-
ciently states the facts of the case, its procedural stance end his-
tery, and the relevant legal autherity so thnt the basis for the dis-

"' We nrst proposed @ Model Rule for publication in Limiat- & Publicosiin, sipra note
4, at 837.40. The version in !+ toxt reflects lessons liarned in the present study

The Model Rule does not mention the noncitation coroliary to imited pubiication he-
coice ts atudy iid not include any findings relative to eitatier. We have brietly summa.
rized’our view of noncitation rules in text and notes at nutes 28-33 supra. For 4 more de-
tailed analvsis of nuncitation rules, .ee Non-Preccdential Precedent, supra note 4, nt 1194-
Qa_ Similarly, this atady did not focus on the circuiation of unpubliched opriai s, aa the
Model Kule dows not nddress the probiem. Qur views cn cirelation are exereised in Lim-
ited Publication, supra note 4, at 813-14.

' [netusion of a section ¢n minimum standards was designed to focus judicial atten-
tion un the need to provide a mininally satisfactory explanation of why the court resched a
given result.
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position can be understood from the cpinion and the authority
cited. :

If the decision is based on the opinion below, sufficient por-
tions of that opinion should be incorporated into the cpinion of
this court o that the basis for this court’s dispusition can be un-
derstood from a reading of this court’s opinion.

9. Publication of Opinions:
a. Criteria for Publication: An opinion will be published if it:

(1) establishes a new rule of law, or alters or modifies an ex-
isting rule of law, or calis attention to an existing rule of law
that appears to have been generally overlooked;'s?
(2) applies an established ruie of law to {acts significantly
different from those in previous applications of the rule;*®
(3) explains. criticizes, or reviews the histcry, application, or
administration of existing decisional or enacted law;!®®
(4) creates or resolves a ccnflict of authority either within
the circuit or between this circuit and another;:®®
(5) concerns or discusses a factual or legal issue of significant
public interest;'*? :
(6) is accompanied by a concurring or dissenting opinion;
(7) reverses the decisicn below, uniess:
a) the reversal is caused by an intervening change in
law or f{act, er
b) the reversal is a remand (without further comment)
to the district court of a cese reversed or remanded by
the Supreme Court;'*®

' The first clause of this rule wns incluried in the rindelines for opinion pubiication
suzgested by the Federal Judici Center. Ser Sranvarus, supra note 17, at 13, It was in-
cuded in some forman seseral cirenit plans, Ser Drsrns 1 oo Coremsia Cinettn PLaN para,
a. 41 Cre 2o drenas; Ty Cies R 250y, f30 Crre Honpp @ b 91 Cie R Zithil s
The Inst cievse, the resurrection e, seemn to be 15e unige property of the Ninth Circuit.
STH (ia R. 2Hb)i2).

" See DictrieT of Covesita Cinerrr Pran para e 811 Ciro R.oapp § i),

1 See DisTrieT ofF Cotvusia Clrevis Pras para. ¢ 4700 Criee Ro Taanin; 7ti Cire R
Iley1uiiiy: yme Cin R 21BN

¢ See DistwacT oF Corumsis Cincvir 21 ak para. di 4ti Cir R Isratv): Tt Cine R
IMHDIGIEC): Bt Crw R, app. T 4(h), (0 1o Crw. K. 170d)e ).

147 See DisTricT of CoLumuta Crrotar Pran para. by 41 Cime Ro186aG; Tru Cime I
3leMD)(uy; 815 Co Reoapp. 1 4td); ¢an Cie. B. 214b)ia,

1 Elsewhere we recommended-the pubheation of all teversais. Sec Limited Publica-
tion, supra nrte 4, at 639. Here we withdraw thst recomsuendauon because it would unnee-
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(8) add-ssses a lower ci-urt or administrative agency decision

that has been published;!*® or

(9) is an opinion in a disposition that

~a) has been reviewed by the U'nited States Supreme
Court, or
b) is a remand of a case from the United States Su-
preme Court.!”®

b. Publication Decision: There shall be a presumption in
favor of publication. An opinion shall Le published unless each
member of tlie panel deciding the case determines that it fails to
meet the criteria for pubiication.

3. The court recognizes that the decision of a case without
oral argument and without publication is a substantial abbrevia-
tion of the traditional appellate process and will employ both de-
vices in a single case only when the appeal is patently frivolous.

Manv of the provisions of the Model Rule were suggested by
existing circuit court rules. We provide textual discussion onlv of
those provisions that were suggested primarily by the empirical
study. : .
The most striking finding of the study is the extremely high
cost of nonpublication in terms of opinion quality. Nine of the
eleven circuits produced twenty percen* or more below-standard
opinions. In six circuits the figure was above thirty percent.!'”* Sec-
tion 1 of the Model Rule should remedy that situation. The need
for the provision is all the more apparent given thet opinion quali-
ty is not correlated with productivity.'*? In other words, by adopt-
ing section 1, the courts could remedy the most serious drawback
of nonpublicatinn—pnar opinion quality—without reducinrg pro-
ductivity. The case for the provision thus is very strong.

essarilv increase the courts’ publiched opinien totais by inciud.ng puss-throughs and other
oprnions of limuted precedential vaiue.

v Jee amt Cie R 18Ma)(vid: Sixtre Ciicurr Puan © 1, 01 CiRe RL S0 #7i Clr,
R. app. 1 4te); 9t Cir. R, 21(hi5).

'"* A case that hus genergted o full United Statcs Supreme Court spinion clearly shauid
be pul.shed al the cireurt court level —even if the publication crder is retroactive. A circuit
court opinion feiiuwing a remcend frerm the Supreine Court also should be published. Hew-
ever, if the opinion is simply a reference back to the district court, there is no need for
publication.

111 Sce Table 10 su;.:ra.r .

. " See Table 11 supra.
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Section 2 of the Model Rule includes detailed publication cri-
teria. Six of the eleven circuits currently use such detailed crite-
ria.’”* OQur findings showed no positive correlation between specific-
itv of publication criteria and the percentage of opinions
published.!” Nevertheless, we favor specific criteria on the theory
that the publication decision will be inade in a more intelligent and
consistent manrer if the judges have detailed criteria to guide
them. The result should be fewer casss of suppressed precedent.
Additionally, our figures de not disprove the effect of specificity on
publication percentages; they simpiy fzil to prove it.

Three of the criteria warrant individual discussion. Section
2(a)(3) tries tn ensure publication of opinions that reflect problems
in the administration of justice or the working of case or statutory
Jaw. Judges are in a unique position tc observe such problems. Any
opinions that result from that advantage should be made generally

available.

Section 2(a}(6) of the Model Rule calls for publication of all
cpinions that are accompanied by cencurring or dissenting opin-
ions. The results of the study provide strong evidence that such
opinions are likely to deserve public dissemination. Of the four
such opinions that we evaluated, oniy two were correctly left un-
published.!” Furthermore, the cost of such a provision is negligi-
ble. In the entire survey vear, oniv thirtv-eight such opinions went
unpublished—aboout 0.5 of the icr2l of unpublished opinions.’*®
This halance of costs and benerits strongly supports section
2(a)(6).

The situation is not so ciear with regard to section
2(a)(7)—publication of reversals. Qur f{indings indicate that many
unpublished reversals should have neen pubiished. Some were law-
declaring opintons and others revesled important information
about the performarice of lower conrts and admimstrative agencies.
On the other hand, some reversais, fur instance those caused sim-
ply hy an intervening chenge in the facts or law, should not have
been published. An addition to the equation is the high cost of
publishing all reversals. In the sirvey year., such a move would
have increased the total of puhlithed opinions by twenty per-

' See Tubie 4 cupra.

7 See wxt and noies at notes dh 3 supra
178 Cho text and notee at potes 115-121 supen
M8 Sir text at nate 131 supro
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cent.!” Accordingly, section 2(a)(7) is a compromise that attempts
to secure the publication of only those reversals that are likely to
be significant.

Section 2(b) of the Model Rule calls for a presumption in
favor of publication. Our results indicate that such a presumption
is likely to affect actual publicaticn behevior, because circuits with
a presumption against publication actuaily did publish less than
circuits without such a presumption.!”™ Incrzased publication is
likely to diminish the problems of suppressed precedent and poor
opinion quality. Although there may be some loss in the area of
swifter justice, our resulis do not suggest that productivity is likely
to suffer.’”® Section 2(b) also requires a unzanimous decision of the
panel in order not to publish. ,

The language of Sectiorr 3 is entirely precatory. It simply calls
for judges to recognize the dangers irherent in combining several
judicial “shortcuts” in a single case. There is some temptation to
call for publication in all cases in which there is no oral argument
or vice-versa, but the cost of such & provision is high. In the survey
year, it would have more than doubied the total of published opin-
ions.'®® Qur hope is that the precatory lanfuage of Section 3 will
call the judges' attention to the possibility that they may be trans-
forming their courts, without statutory authority, into cer.orari
courts.

B. Summing Up

The discussion of limited publication has produced numerous
claims concerning the harms and benefits of the practice. This
study permits an empirical evaluation of many of these claims. [t is
cicar that limited publication produces at least one significant ben-
efit—swilter appei'ate justice. The claimed benefit of savings of ju-
dicisl time 2nd effert is jess clear. It is difficult to read many un-
publisized opiniuns without concluding that relatively little time
and effort was spent in their production. Yet we found no positive
correlation between a circuit’s tendency not te publish aind its pro-

A\ d
'

Y% The number of published opininns for the surnev yvear 1n ail circuits was 4699. Se
Tehle 1 supra There we-e 1018 unpubliahed noretfirmances. See Table 13 supra.

1 Gee tex’ And noi-s at netes 51-53 supra.

17 See text and nutle at note B4 su;ira.

%o [t the 7377 of ~!l unpuhliched opiniona decided without aral argument, see text anc
nute at note 152 zuprc. had been published, the number of published opinions would have

shat 1n from 439 ta 10721 See Table | sun-a
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ductivity. Other variables may obscure the relationship between
nonpublication and productivity. Alternatively, the judges may be
using the time saved to perform important but nct case-related
functions. Althcugh we suspect that the time-savings hypothesis is
true, we are unable to verify it emnirically.

Our examination of the circuits’ work has provided little to
justify major concern about the problem of suppressed precedent.
We did, however, find a nurober of cases where valuabie discus-
sions of difficulties with the law or its administration were sub-
merged. The circuit cousts could substantially remedy the problem
by adhering to several of the provisions of our Model Rule.

The more significant drewback tc the system: is its pernicious
effect on judicial responsibility. In many circuits, large percentages
of the unpublished opinions failed to satisfy even minimum stan-
dards. Further, when nonpublication is combined with denial of
oral argument, the result inay curtail the appellats process in a
way inccnsistent with the mandatorv appellate jurizdiction of the
courts of appeals. Once again the Model Rule provides a way to
reduce those costs substantially. :

Perhaps the greatest danger of anyv procedural reform is that it
will be adopted without sufficient reffection or ccntinued without
sufficient study. Although the publicstion plans received ample
thought before their adoption and during their first several years
of operation, study of the eflects of the plans has almost entirely
ceased. From 1973 until 1877, tlie planz were the subject of annual
reports by the Administrative Office of the United States Courts to
the Judicial Conference of the United States. The reports are no
ionger being made: since 1977 the study of the plans has come
largely from outside of the judicial system. Clearly the courts
themselvzs have no laciiities to cuaduct such inquiries. The proper
agency is the Adminisirative Ofiice. Data on the workings of the
publication pians tand cther recent appellate court reforms)
gt suld be included a< a regular part of the Annueai Renort. Perhaps
after several years of such rcporting, more ambitious statistical
studies will be pessibie and will previde more conclusive answers
to the questions arising out of the !limited publicaticn debate.
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CINCINNATI LA\Y/ | R EVIEW '

ProLisiED QUARTERLY DY THE BOARD oF Eprroms

1951 No. 3

HIDE AND SEEK PRECEDENT: PHANTOM OPINIONS
IN OHIO

Robert L. Black. Jr.®

- [. IxTroDUCTION

Ne one seriously questions the advisability of publishing most deci-
sions of the highest court of any jurisdiction. Because this court of last
resort exercises ultimate authority. its pronouncements shoukd receive
the widest circulation that circumstances will ailow. This is particu-
larly true when, as is most often the case. it has the aption to sclect for
decision issues of hroad public significance extending beyond the in-
terests of the litigants. :

Opinions of jower courts are of a different nature. and the publica-
tion of these opininns is an area that invites reculation. Not every
appeal has great public significance and a number will have no lasting
effect besond the concerns of the parties tn the litigation. Others.
however, will extend the application of established principles to new
factual situations. develop new rules of law or modifv old ruies under
the tradition of evolution characteristic of Anuvio-American jurispru-
dence. These deserve pablication.

Publication of court opinions. huwever. is a mnixed blessine. Begin-
ning more than 300 years ago, conunentators exprossed apprehension
about the flood of fegal publication.!  Both production and retrieval
of opinions require cnormons expendipires of time, hnman encray and
mones . and overpnblication ocenrs when production costs rise tn 2
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IrLisiep QUARTERLY BY THE Boarp oF Eprroms

1951 No. 3

HIDE AND SEEK PRECEDENT: PHANTOM OPINIONS
IN OHIO

Bohert L. Black. r.®

[. INTRODLCTION

No one serionsly questions the advisability of publishing most deei-
sions of the highest court of any jurisdiction. Because this court of last
resort exercises ultimate authority. its pronouncements should receive
the widest circulation that circumstances will allow. This is particu-
larly true when, as is most often the case. it has the option to select for
decision issues of broad public significance extending bevond the in-
terests of the litigants. .

Opinions of fower courts are of a different nature. and the publica-
tion of these opinions is an area that invites regulation. Not every
appeal has areat public significance and 2 number will have no lasting

effect bevond the concerns of the parties to the litigation. Others. .

however, will extend the application of established principles to new
factual sitnations. develop new rules of law or modify old ruies under
the tradition of evolution characteristic of Anglo-American jurispru-
dence. These decerve prablication,

Publication of court opinions. however. is a inixed blessing. Begin.
ning more than 300 vears ago. conunentators exprossed apprehension
abont the fload of legal publication.'  Both productivom and retrieval
of opinions reguire cnormotis expenditrres of time. hnman encray and

.

mones - and overpoblication occurs whien production costs rise to
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leve] no longer commensuratie with the benefits.? For these reasons. a
1973 report Ly the Advisorv Council on Appellate Justice suggested

_the establishment of criteria {for publication.? Eleven United States

courts of appeals and sixteen states have adopted plans that regqulate in
varving degrees the publication of court npinions.*

Ohio has not. Every decision of the Ohio Supreme Court is required
Ly constitutional mandate to be published. but there is no clearty
defined publication plan for the intermediate courts of appeals.” In
1979 less than 3 of courts of anpeals decisions were published al-
thoueh those courts made tinul disposition of 88% of their caseload in
that year.” '

2. A technole mahes reteneal o siecibic stenss from a general mass more feasible
cennoineatly. the abiite to ruanage e mass s enhaneed provided that the new sestens ean by
aperated b the averaze professianal -

LoAmuawny Corsan 0N AITrI ATE JOSTICE. STANDAkn ot PUBLICATION oF Jisictar

Oresions (F1C Rescarch Series Noo T3.2-19731 hiercinalter cited as Sraxpanns 1973] The
Craneil on Appeilate Jasvtiee i- sapported by the Federal Judicial Center and the

National Center for State Courts, An caris eviimation of the reanit of the movement tonvard

Advisory

maore pareeed pubiication o Chanise A Suevew af the Writing cad Publlication of Opinions in
Federat and State Appellcte Couete 07 oo Tan | 702 (1074,
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This Article will review the current Ohio practice regarding publi-
cation of court opinions, evaluate it in light of the expericnce of
jurisdictions that requlate publicaticn and discuss alternatives to the
Ohio practice in those areas in which it is perceived as deficient,

I1. Tue Omo PracTICE
A. Organization of Ohio Courts and Their Jurisdictions

Ohiv has o three-tiered judicial svstem. not nunlike th+ federal judi-
cizl svstem. Ponts of entry are the trial courts and administrative
agencies: The intermediate level consists of the courts of appeals. and
the supreme court stands at the pinnacle of the judicial hierarchy.

The trial courts inciude a court of ¢encral and unlimited jurisdic-
tion—the court of common pleas—and special conrts of liniited jnris-
diction—the municipal and connty cenrts. Ohio has a number of
admiunistrative agencies. both statewide, such as the Public Ctilitics
Commission. and local. such as the municipal civil wrvice eommis-
sions. _ :

* The conrt of appeals is divided into twelve appeliate districts with
iurisdiction limited to the county or counties comprisir. - the diseriet.”
No district has precedence over any other district. nor is tnere a policy
or practice for coordination of opinions on the same ivwne among

*districts. The concept is that the supreme conrt will recc: oo conflicts of
judument between districts.

The workluad of the courts of appealsis fixed Ty taw - Thes have no
contzol over the filing of sppeal< becanse evers litrzont claiming
arejudicial error in a trial conrt or an administrative scency has o
right to appeal.” Three judees muost hear and dispos of all cases on
the merits.” and ol errors assigned and driefed st be pasaed npon,
whether or not dispositive of the appeal.™  Farther, the courts of
appeals are regnired to state i writing theis decsjons nd the reasans
therefor Urndike connre ath-r states, Ohio has v prec s Taee bo allon

slevels e ne srocedire Tor
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'present promptly to the supreme court broad cuestions of judicial
policy or interpretation.!* The vast majority of cases terminate at the
court of appeuls level: official reports demonstrate that the courts of
appeals terminate 977 to 985 of caurt actions tiled in the two lower
levels.'?

The supreme court has original jurisdiction in certain matters.
inchnding applications for the high peremptory write.™ Appeals as of
richt from the courts of appeals also lie in a limited number of cases. !>
The supreme conrt must hear cases certified to it by a court of appeals
that {inds its judzment is in conflict with a judgment on the same
question by another court of appeal<.’* By statutory mandale the
supreme court must hear appeals {rom the Board of Tax Appeals.i” the
Public Utilities Commission'* and the Power Siting Commission. '
All other appeals are discretionary. '

120 Sevseve s A By o293 G Conerart, 6% 5o Wi By, LSO G G

13, The statistic: for the vears 1976 throngh 197 shose thas ment ternnaatione by the Otio
Supreme Conrt ol appeals frean loswer conrte, andd terpanationa b opine ar dismissal o the
conrts of apnealswere as folis s
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B. Tublication of Court Opiniom‘”

The constitution requires that every opinion of the Ohio Supreme
Court be published.?! It provides that laws may be passed for the
reporting of cases decided in the courts of appeals.®® Publication of
intermediate court opinions s mentionced in one Ohio statule. one of
several that set forth the duties and powers of the Reporter of the
Supreme Court. The statute directs the Reporter to “prepare for
puhlication and cdit. tabulate. and index those opinions and devisions
of any court of appeals furnished him for publication by anv such
court.”® While the language mayv seem to create a duty to publish
whatever is submitted by "any such conrt.” the practice is otherwise.

The number of terminations by the courts of appeals has increased
in recent vears, but the percentawge of their opinions that are published
steadily has decreased.”  The percentage of published opinions de-
clined from 4.81¢C in 1976 to 2.84<0 in 1979, while judicial output
rose 36.56% . from 4.054 opinions to 3.5336.%° Othierwise stated. in
1976 one opinion in twenty-one was pubiished. while in 1979 ore in
thirtv-live was published. By way of compuarison. the perceentage of
published opinions of total terminations in the -cleven United States
courts of appeals [or the fiscal vear ending June 30, 1979 was 35,34 2

20, The foilowinge are the official reports in Olaes Qe State: Begeert and Ohin Srate
Reporn, socond Scrie e the aapeane eanees Ol Appellate Bepwarts and Ohio App, late
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The decline in the number of Oliio courts of apprals opinions

“published is due in part to the manner in which publication of opin-

ions is funded. By long-standing arrangement. opinions for official
reporters are tvpeset by The Law Alstract Publishing Company. a
corporation whoilv owned Dy the Ohie State Bar Assoeiation (OSBAY,
fer its weekiv journal Qhio Bar. withont cost to the courts.”  This
printing is, in cffect. the advance sheet of Ohio's official reports
because the official reports are printed by The Law Abstract Publish-
ing Company irom this originai typesctting. The advantages are mu-
tual: the courts are freed {rom the cost of typesetting. and OSBA has
crelinive control over distribution of the official ads ance sheets.
Ohio Bar is distributed to all OSBA members as a benefit of mem-
bership. and through it OSBA alse disseminates a broad range of
material in addition to coust opinionc.®* Oliio Bar is supported
through advertising and a subsidy frum the OSBA. It receives no state
funds. The resnit is that the <ze of the publication is limited. The
prioritics {or publication are not annosinced. but clearly the top prior-
ity must be given to suprerae court opiaions under the constitutional
mandate
the inforation of interest to buer members.

Opinions of lower conrts 1end to eonupete for space with

C Gl Status of Unpublished Court Opinions

The unpablished opinien in Ohio is lannched onto a sca of ambign-
ity where_ if is diftienls to sav whether it sinks or swims. The key
publication statute requires that “lo]pinione for permanent publica-
tion in book farm shall be furnicied to the [Rjeporter and to no other
person.” T continoes, TLA M rer Naars 130 19190 il such cases miust
he reported in acrordance with this section before they shali be recog-
nized by aw! receive the official sanction of anv court.™ The par-

¢
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pose of this “no sanction” statute was to cnsure that there would be
one publisher of official reports, just as similar rules in other jurisdic-
tions prohibit the citation of unpublished opinions.??

It may fairly be said that this purpose has been subverted by actual
practice. The apparentls mandatory nature of the “nn sanction™ rule
has twice been held to be directory onlv.?®  Lower courts constantly
refer to their own unpublished opininns as having precedential value
and citc the unpublished opinions of other courts. Unreported cases
are cited in Ohio law review articles and in Ohio law treatises.*

Ther- are several svstems of summarizing nnpublished cases. Each
week Ohino Bar reports summaries of selected civil cases from the
courts of -appeals. as prepared and copyrizhted by Advocates” Re-
search. Inc. Summaries of criminal cases are published by the Ohio
Public Defenders” Association and by the state public defenders’ of-
fice.’™ QOther prolessional associations regularly report nnpublished
apinions either in sununary form or in fmil.™  Tlie courts of appeals
have their own methods of retricval. An “Ohio Unreported Courts of
Appeals Cases Service™ has been proposed for use by law libraries. law

publishers and law officos. which is desdgned to make available on |

miicrotiche the opindons from all appellate districts.”  Anather pro-
nosu! would furnish an index for this service.™

None of these <ources of information about Ohio’s unpublished
indicial opinions makes than avaifable in the national arena. how-
ever. The summories are indesed accordine to individuaal < stems
deveioned by cach publisher: they are not coordinated. and nonc is
capable of being keved to anv of the widel used national research
tools. such s those published by The Lavvers Co-Operative Pablish-
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ing Co.. West Publishing Co. or Shepards/MeGraw-Hill. Thus. al-
though an unpublished opinion is obviously enforccable between the
litigants. and although it is cpen and available for inspection at all
reasonable times by the general public as a public record. the mass of
Ohio decisional Jaw doces not exist on the national scene.™

I11. Dericiexcies v e Ouio Systia
A. Publication of Supreme Court Opinions

Supreme court opinions that establish judicial poliey for the state
clearly <hould be published. It alse mmakes zood sense to publish opin-
ions of tho. e cases that the court <elects for review. opinions of cuses
that interpret the United States and Ohio Constitutions. opinions that
resolve conflicts between appellate districts and opinions that involve
the review of an affirmed death penalty. The mandatory publication
regiremsent. however. makes less <ense in other areas of mandatory
jurisdictinn. such as actions filed originally in the supreme court for
the high pereriptory writs or actions appealed from cases originally
filed in the conrts of appeals. Not all of these cases raise novel issnes or
have procedeniiul vahie, In addition. it mav not be necessary to
publish «very appeal from administrative acencies.

Reliet from having to prepare publishabie opinious in these matters
wonld free the supreme court to concentrate on cases worthy of
publication— those of public interest. This could be provided by rout-
ingsuel adininistrative appeals to a special statewide eourt of admin-
istrative review or to one or more of the existing conrts of appeals. o
that the stupreme court conld select administrative cases for review
with the came eriteria that it does in all other litigation. An alterna-
tive methnd of relicf wonld be to give the supreme conrt diseretion to
seloet whieh eriving! actions and administrative appeals shall be given
the tall *reatinent of o pibliched opinion,

B Pablication af Courts of Sppeals Decisions

The intermedinrg: appeliate level haca fanction ditferent from that
of the s eme conrt, detineated by the foflowing fonr charecteristios:

e The eonrte appeal have no comtral over whal cases or how many
are Dicdl whether orizinal actinne o appeais from losoer jurisdictions,
(2 They are. i offect, the eonet of las resort i 970 10 984 of the
vases nriginating at thas o the trial level
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(3) Less than 3% of their opinions are currently being published.

(4) This level of publication is brought about not by the choice of the
judges or hy any requirement of the constitution. the statuies or the
court rules. but by the limitations on available space arising from the
economics of publication. '

The first two characteristics disclo<e a court that mayv be described
as a "97% court of last resort,” because it establishes judicial policv
{for all lower courts and zuzencxcs in its district. The court must, of
necessity. review manyv cases without precedential value. and this
brings into focus the need to diiferentiate between those cases that
speak only to the liticants and those that speak both to the present

litigants and to future litigauts. The latter should. in the interest of

efficicney and {airness, be decided by opinions well publicized and
available to all.

The “one report only™ and “"no sanction™ rules adopted in 1919 were
designed to eliminate the proliferation of unofficial reports.*® The
statutes had the desired effect. However. there is now a growing
volumt of verbatim and summary reports of unpublished opinions.
. and thesc sources of nnpublished opinions unilermine the cffectivencess
of the “one report only™ aad “no sanction™ riles.

In addition. the current practice is also subiect to the same criticism
to which the “limited publication-no citation™ rules of other jurisdic-
tiuns are subject—selective priblication of precedent destroye the con-
cept of stare decisis.® 1L lessens judicial responsibility and account-
ability. and (\(‘ntu.ﬂl\ erodes or destrovs paiblie confidence in the
judicizl system 2
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Further. the “limited publication-no citation™ rule tends to create
two bodies of law: on¢ that is published and generally available. and
another that is not published and available onlv (o special groups. It
splits the bar. because only those who have the necessary resources in
time. money and personnel can make arrangements to cather. store
and retrieve unpublished cases: those who can tend to be public lezal
offices (the attorney generul and the county and municipal prosecu-
tors) and the large urban law firms.

Limited publication and the resultant <appression of precedent
have a clear and present ettect on the quality of the judicial product.
A decision that is imited in distribution to the liticants and the court’s
own files does not receive the attention and effort equivalent to that
received by the full opinion prepared {ur publication. Judges whose
praduct is constantly relecated to dusty shelves in specialized libraries.
when that product has potential usefulness fur bevond the parties und
the situations addressed. tend 0 lase enthusiasm.

Worst of all. the confidence of the profession and the general public
wiil undoubtedly be shaken Dy accounts of clear inconsistericies be-
tween results on the same question.*” of slipshod work.** of suppressed
precedent *and of deniai of turther review because the case is not
sufficiently explained.*

IV, ALTensat:vi. Praxs vor PuslioaTioN

~ Ohio is tortenate in being able to take advantaze of the experience
of other jurisclictions that have grapoled with the jssue of drawing the
line betveen the publishable and the anpublishable by a visible,

nnilorm and readistic process. At the risk ol oversimplilication. these
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publication plans fall into two groups: those that define the line in
very general terms, such as “has precedential (or institutional) value.”™
and those that spell out in detail a number of specific factors for
determining publication.* ‘
The creation of a visible. uniform and realistic policy for determin-
ing what is publishable is not simplyv a matter of setting standards {or
publication. A publication plan necessarily brings into focus other
aspects of appcllate administration. because publication and prece-
dent stand at the very center of a svstem of law that promises reliabii-
ity, stabilitv and durability. Five ereas of concern are involved: **

(Iy What tvpes of dispositive wriitinae are allowed> Summary order?

Memorandum decision? Opinion. whether signed or per curiam?

{2y What arc the miniinuin writing standards for a memorandum deci-
sion? For an opinion?

3) Shall the presnmption be in favor of ar against pnblication®

{4) What ure the standards for publication of decivions or opinions?
Whe makes the decision about public ation. and whens

(31 What 1s the tatus of napublishied decisions and whiat is the required
distribution or circulation of them?

A. Tupes of Dispositive Writings and Minimun Writings Standards

A precedential decision should he in o form sufficiently complete <o
that both the dispositive action and its basis can be nnderstood from a
reading of the opinion. On the other hand. a non-precedential deci-
sion speaks only to the lizunts aad may be expressed in summary
terms. Thicretore. a complete pubiication plan will state what should
he the form and minimnm content of an opinion intended to he
published. For opinions not intended to he pnbiished, the complete
publication plan may permit stinniars disposition or wninial miines
and rationale on cach assignnen: of crrors all swithont recitine tie
procediral postnre or the ot

B, Preswemption Torar Accinst Pubilicaion

Creating a preannpiion {for or agnnst voblication faciitates the
determinanon ol whether to pubjish a decision. T the presumpuon s
against pablication. an opiniorwill be required to meet certain stand-
ards hefore it wiil b published. The pobiication plans of foirr United

States conrts of appeals state explicitly that the presumptien is against

A7 Foran evample of spevrhie faetors, s test accompanving note 570 infra
1S The comeeors gederyineg the discasana s this section deaw evecuvely team the Seedel
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publication.®® Two others imply that the presumption is against
publication.®® A

Creating a presumption against publication is a means of holding
down the costs of publiching and retrieving cases. Although publica-
tion cost alwavs will be an important factor in determining which
opinions arc published. alternatives to the present Ohio publication
plan should be considered lest the monetary facter continue to stand
as a bhar to the attainment of the important societal benefits that more
widespread publication would serve.

State funds could be appropriated to enlarge publication. and in
the inierest of government.i] economy. this-should be done under a
carefully. manazed plan. The use of public {funds is advanced as a
snlution hecause the benefits of expanded publication will acerue not
only to the legal profession but to the public generally. Wider publica-

e

tion would reduce. if not «liminate, the waste of time. monev and

human effort that is expended daily in pursuing. administering and
terminating frnitless appeals. whose points of Jaw already have hecn
de. ided in prior unpublished epinions. Hopeless appeals occur most
often in the criminal field. where cxperience demonstrates that the
saimne points are raised «zain and again with mindless repetition. The
disadvuntages of using state funds stem from the current disfavor with
which expanding government is viewed and {from the hish priority
accorded to meeting basic needs for human survival. On the othor
sidel it may be said that fundamental to our [orm of government is the

-muaintenance of the judicial branch as one of three essential functions

of self-aovernment. Publication of judicial opinions is necessary for
that branchs survival, and the amount of monev needed for this
purpose represents a small percentage of the total state buduet.

Two other alternatives are hased on finding the necessary resonrees
in the lewal profession. the constitueney most directly benefitesd by
improved publication. The protession has alwavs absorbed those costs
that wole Tor oroater cfficiency in the practice of Taw: it how, for
instance. moved far hecond quill pens and letterpresses. For one
altersative. Ol Bar conlid be expanded to print more opinions.
cither by aceepting more advertising or by allocatine more OSBA
funda to it The disady anraze of this conrse of action is that ils rceess
deperids on cencral econnmic conditions affecting the advertising in-
dustry. the abilitv of OSBA 1o ol advertising space and the financia

19 1 O Prnoee vosos Poacs para sas 3o G Prsncvnion Pras gpresenption favons
publication of iem-G opinion. wrd dedivers poblication of per cnnam cpimons: G Cin
Pesiac snios Pras para 20710 Cue 330, .
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health of Ohio Bar. The other alternative is to raise the price of bound
volumes of official reports. There is a limitation to raising the cost of
membership in OSBA and the cost of buving the official reports.
however, because neither should be priced out of the reach of the
profession. ‘

Another method of cxpanding publication would be to establish a
secondary level of printing and distribution. wherein oninions not
selected for the permanent official reports are printed separately in
relatively imperinanent forms. such as paperback. which are less
expensive to print and distribute.” In this condition thev cculd be
citable. and if an opinion of the secondary level proved to be signifi-
cant as precedent. it could later be published in the permanent official
repnrts. .

There are two final snggestions which do not fill the whole bill
because they do nol necessarily expand the official reports. One is to
use the privately owned publishing companies to publish lower court
epinions. such as West Publishing Company on the national scene and
the W. H. Anderson Company or Banks-Baldwin Law Publishing
Ciempany on the regional seene. As orzanizations for profit. they of
course are sclf-supporting and do not draw on public funds. Twenty
states have designated the National Reporter (West) as Ltheir officiaily
approved pablisher. and three others rely on West without official
desiznation. having discentinned the- publication of state reports.s
The national and resional reports husve the advantages of being
wide v used and readilvavailable. The other sngaestion is to construct
thie proposed system of collecting, indesing and making available all
unpit! lished lower court decisions on a stutewide basic.™  The enel
re<ait would be to [nrmish the hench and bar complete copies of cach
and every unpublished opinion. bat this woald require the assembiy
of 11 nonunblished opinicns in one place or in one device. tocether
witn svdderns for indesing and rétrieving cases.

TG anivaoN, g o o b oS T sedecin s Proldreariass s s Can

[ERZCIRTIN S F7728 2 T2 VI VAN A 1T S RS SNURNSLANE SN S AL B
TN e Peblishie O sany b by desrzeted o abiorad pabilndier o e the

Tl g rates

o foeay N e Fosu vama
Alavka Kentane by . N Loran S Dkt

Delanare AYRTIIT ! New Mo T
anda Minnesia Nowerts Babaa W onan
AN rasap O homa Weannng

Mot Publishing Corepar s nsed as the onis pableher of opmons in the ollawing states,
withomt official desionation:: Lemsgana, Toxas and Utab Letter from Chardos 1D Neloenn, Falito-
rial © onned, Weat Pabisdange Company, to the flovesbie Eobert T Black, ¢ - Apnl b 198

S Sec note 3T wupra wod accompaiiving teat

v !
ava g
;
2,

1'-‘:.,%
b

: in "y
yhop

"; A i"'
Ny

a
!

N o

- '-f .'“;.Ié
R
.:..'\ i
ey S
ity ¥
- =
"_ﬂ‘ - T

if

i

3

A

2l

J

P
;



http:nH'l'l.tl

S e bme e t—— o

- - [ QAR TR VLY

< aes e Cm e s

C. Stundards for Publication

The publication standards adopted by the United States courts of
appeals and the sixteen states that have adopted publication plans are

generally of two types. The first simply expresses a general policy.

Examples include publishing an apinion only if it has a jurisprudential
purpoce® or precedential value.™ or if the conrt and future liticants
would be likely to benctit from reading or citing the opinion.” Adopt-
ing a general poliey leaves considerable discretion to the decisionma-
ker to deterinine whether an opirnion will be published. This may be
undesirable because important decisions may not be published. and
there is a danger of inconsistency.

The second type of publication standard is specific. The follow-
ing example is a model ruie published by Reyvnolds and Richiman that
containy the criteria of publication standards already in use and rec-
ommends other criteria-desicned to build confidencc in the appellate
svstem.™

Depending on the presumption. the stundurd begins. “[A]n apinion
will be published if . . ." or “{A]n opinion will not be published unless
N ¢ :

1) establizhes a new rule of faw, or alters or modificd an cxisting rule of

Jaw. or calls attention to an existing rule of law whuel appears to have
" been generally overlooked: .

2y applies an established mie of law to feetcsignificangdy different Hom

there in previcus published appiications of the rule:

3 explains, criticizes or reviews the histors of existing decisional or

cnacted law

41 creates or resolves a conflict of anthority either within the district or

hetween distriets: :

SO Hon Dy
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5) concerns or discusses a factual or legal issue of significant public
interest:
6) is accompanied by a concurring or dissenting opinion: _
7) reverses the decision below or aff 'rms it upon different greunds:
R) addresses a lower court or administrative acency decision that has
veern published: or '
9) is an opinion in a disposition that

ray has becen reviewed by the United States or the Ohio Sujpreme
Cuourt. or .

thy is a remand of a caw from the United States or the Ohio
Supreme Court.*’

The advantages of adopting a specific standard of publication are
that it defines precedential value and that it avides the decisionmaker
and limits his discretion.

The publication standord also must specify who will deterinine
which opinions will be published. Jnrisdictions have entrusted the
publicaticn decision to various groups. inchiding the unanimous deci-
sion of the panel hearing the appeal ™ a majority of the panel with the
possibility of an option in « single fudae to make the opinion available
for publication® or a committee of judaes comprised of one from
cach wppellate district and the chiet pidee of the conrt of appeals.®?
Four jurisdictions allew a conenrring or dissenting indue (o publish his
opinion (in which «vent the entire cpinien ic published " Two states
provide that the snprenie court shull decide whether the opinions of
intermediate courts will be published. ™ Saime plans provide that anv

S Lumated Publicatton sapra nove boat Sasct e v s onas taken the e
chanwire “orenit™ to Cdirnet i cihand or wddchi 2 the worss Corthe O e g anes b For
anether et b orados cer ATA Conest 0N STANGALDS of i 00 L 4 SN IS TRy L0, NG s viDs
Hyvarise 10 Vewrng vre Lo § 70T 10T,

Y 2 RO 28

B DO e s rnNw Proas nesepvine tiee alalits oo ange o b v vaind o e et

R T LY AT T N T T L PR L o L B N N S N S N L TR YIRS (YU RS C I L RS PRI I
ot '!""""".H.l'lwil GO Tt e ey Tty Pl FI S TR A TY I TR TH LA Y pafal
vanthor poas g ronnorhbcatee Sed ko e T o e s e trer e oo b isehs
sl 1 it o b Dt thar e e e o e e ol e L Gegt o 0 T
Co B2V oo Cnpe b sre san AN bona 2ovartae b b e vt i et
thse snrec e g cb s hscretes e pabdieie T sy v T Cl v, T E ) 2
taceorded] Y o s et bandimg the bt o oo v el e va gl an aanon

availuble Vor puhbicgrees ot e he s evpecten crdinamiiy oo v e g the et < deeraon

recardime vabicatiee, Son Co 17 VX s para s o e dbedes wepeeral s Lt
) .

predz rmian ke ans of L aeerenns v itahle o pabibic st o G 0 200 o € B

170 Ve oo G 21220 G e O 9T - it taae osdder e pabhise, Sooan stane

\Ill‘.'(‘"l" tenrt

20 P Ceam s s 0t 100 Pl 0750 NP R G Arrre ah 20 Wl L S 1
SO0 25:2,.

3 o RO 2D hebe Apa  JOosee G 20 oo B Ape PO 1S AS2 Kas B Apr U
No. T 0y

Wi b )

A L TN TR S I N I A N Y TTTo R

|

s

of g
%

»
q
f
1

T
ﬁ"‘é'.d. }

»,

‘,. .‘1 (""0
fo

0

4


http:1.'''''''''I\l.il
http:aPJi(�;.ds

., litigant or other person be permitted Lo request that an opinion be
" considered for publication.®®

While the simplest solution is to impose the publication decision on
the panel responsible for the opinion (to be excreised by a majority. as
are other questions before the panel). the creation ct a special com-
mittce of judges to govern publication on a statewide basis would
ensure that the decisions are consistent. The disadvantage of sich a
scheme s that it imposes additional duties on judges already fully
occupied with their regular tasks. but that burden might be ametio-
rated by relieving them of other duties.

Providing the “safety valve™ of allowing persons other than the
judges wha make the publication decision to move the court for the
publication of an unpublished opirion has the real advantage of keep-
ing an open door available to the profession and the public. The
motion should be accompanicd by a memorandum explaining the
reasons in faver of publication: -

D. Status of Unpublished Qpiaions

Oirio Revised Code section 2303.20 provides that unpublished opin-
ions cannoi be recognized or given sanclion.™ In actuai practice
Olio courts recognize their existence and atiempt to make them
known to the bar. Whether or not the state adopts standards of
publication. the statis of unpublished opinions sheuld e elarified.

There are four alternative wavs of treatine unpablished decisions.
Some jurisdi.tions are silen! on their status.” * The creat disadvant.ze
of this trcatment is that the unpublished decisions enerally are nn-
available tn {ndividuals who are without the resource . necessary to
utiiize this » arce of law. a circumstance that eventually mav erode
public confidence in the judicial systeni. The udicial product alw
tends to lose gnality, hecan-c the judges” mativation to be.carefnl may
b reduced Jdramaticalls,

Some jurishictions have adopted o “no citation” rles This mle has

twwo forms. Somc jurisdictions abvaolntely prohibic o ase reliance or

citation.  (ther jurisdictious recoctize the exictene:s of the first

circle of inmipact and permir the unpablished deesion to e ser] o
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establish res judicata, estoppel or the law of the case.® Both forms of
the “"no citation™ rule are corollaries to the rule of limited publication,
because they reduce the number of printed decisions and prohibit the
development of secondary publications. Although subject to some
review, a judge’s decision that an opinion lacks precedential value and
should not be published should be respected. The rule, however.
raises the possibility of suppressing precedent if the judge fails to see
the importance of the decision. )

A third treatment of unpublished decisions is to permit unlimited
citation.™ The advantage is that the doctrine of stare decisis is al-
lowed full room te operate. Those jndicial products that are incom-
plete will have little precedential value. hecause they fail to set forth
the procedural postuire of the case. the facts. the arguments and the
eourt’s decision and reasoning in sufficient detail to inform the reader.
Those opinions meeting the standard of quality will have continuing
effect under stare decisis. The disadvantaces are those that arise from
the existence of two bodies of law. the official and the unofficial.™

The fourth alternative is the adoption of a modified citation rule,
whereby citation of an unpnblished opinion is permitted provided the
attornev citing it serves a copy on the court and all other counsel. with
disclosure of any disposition by hivzher courts of any appeal therefrom
that has come to the attention of the citing eonnsel.”  1In addition. the
citing connsel might be reauired to certify that the cases he cites
include ail cases nn point of which he is awure. whether favorable (o
his position or not. in order to protect tle general bar against unfair
advantages taken by large offices that have the capability to retrieve
unpublished opinions. The advantage of the madified rule is that
unpublished law is recognized as having that precedential value on
which the doctrine of stare decisis is based. The disadvantages derive
from the creation of two sets of faw. but thedw disadvantages are
ameliorated by requiring full diseloaire of the unpubliched sources.

[t the fourth alterpatice were adessodl it wonld be advisable to

develop o statewicae inventory o cupablished opinions adeouatels
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. indexed for ease of retrieval. and to make this service available to the
bench. bar and gencral public at a reasonable cost.
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V. Coxcrusiox

~® 2 hWnouialh 2L 4 £ D MO

This Article’s examination of Ohio’s policy and practice for publica-
tion of appellate cases is the first attempt to measure them against
standards that have been decmed worthy ¢f adoption by the federal
courts of appeals and by sixteen states. The most sctious problemnis in
the Ohio svwtem are the creation and continued growth of unpub-
lished decisional law throughout the state and the ambiguity <ur-
rounding the precedentiul status of this accnmulated mass. The resuits
are that the bench is net aware of what is being decided on the same
“or similai guestions in other jurisdictions. tie bar is distracted by the
existence of two bodies of law. and unpublished law is accessibic oniy
to those whe have the necessary resources. Further. the State of Ohio
is excluaed fron, that communication within the legal prefession that
forins the means by which. in American |nnsprnc‘vnt.c the law
evolves and deveiops.
This Article did nct have the benefit of  detailed examination of
the nnpublished Ohio opinion: uron which to buse more in-depth
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i{ anaiuses nf the effects of the Ohio systern.™  Thus it conld not inquire
- b inte the depth 2and extent of the unpublished law in Chio. the extent
3 to w hich upward review is or i~ not bincked by inadequate treatment
f nthe lower courts. the extent to which gnality generally is or is not
H lower in nnpubiished than in published dpinions or the extent of

-

inconsistencies and conflicts not oaly between appellate districts bt
also within individual districts. It also has not measur-d the erosion of
confidence in the Ohio judicial svsiem. it anv.

The Article has had a limited purpose: t explain Ohio™ poliey and
practice of publication in its preaent farm and to evalinte it agains
widel seceprod eriterial with the esnectation that this exposition w il
wenerate moves toward the inprovement ot Ohic justice,
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STATE ]

‘May 3, 1983

To John Feather
From Jack Eisenberg
John, I would greatly appreciate your chairing a subcommittee
to look into the question you raised in your letter of March 25
regarding Rule 452,
The following are asked to serve as members of the committee:
Michael A. Hatchell
William V. Dorsaneo, III
Richard W. Mithoff, Jr.
Luther H. Soules, III

Please let me know if you will be in position to report on this
matter at the June 4 meeting.

Thank you for your help. ,p/’/ki/)

JCE

Enclosure
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THOMAS £, TYSON

Mr. Jack C. Eisenberg

Chairman .
Administration of Justice Committee
P. O. Box 4917

Austin, Texas 78765

RE: Rule 452, Texas Rules of Civil Procedure

Dear Jack: 4 N

Although the current Rulesjg%/hés only recently become
effective, a number of \instance suggested abuse have come

"to my attention. It wOUI¥ sSeem without question that the

only ability of the public and the bar to monitor the gquality
of appellate judges is through review of written opinions. I
~am beginning to suspect that quality is being sacrificed for
expediency. The most recent edition of Litigation, the
Journal of the Section of Litigation, American Bar Associa-
tion, contains an article which touches on this subject and
which prompted this letter.

Please place the continued propriety of Rule 452 on the
Committee's agenda for consideration in due course of the
Committee's considerations.

Thank you very much.

ohn Feather

sfa
enclosure

cc: Michael A. Hatchell
William V. Dorsaneo, JII
Richard W. Mithoff,'Jr.
Luther A. Soules, III
Evelyn A. Avent
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From
. dhe Bench

Judging

by hat

by Bernard S. Meyer

Judge, New York Court of Appeals

Our courtroom in Albany isone of the
most beautiful in the world—~hand-
carved from solid oak. The work of
fashioning this artistry, we are told,
was done more than 100 years ago,
by prisoners. Onc of my colleagues,
Judge Sol Wachtler, likes to tell how
that proved to be a source of embar-
rassment to us.

It seems that while this work was
being done, one of the prisoriers had
an appeal before our court. His cause
was a compelling one—in fact, there
was little question but that his convic-
tion should have been reversed. But
one of the judges observed: “'If we
reverse—who will finish the rotun-
da?"" It was atthat pointthat theentry
*“affirmed, no opinion™ came into be-
ing.

That story illustrates my topic,
which is—Should judges come out of
the closet? The story is, of course, apo-
cryphal but there are many, including
seasoned members of the profession,
who are uncomfortably unsure that it
is not factual. A recent New York
Times story about a book by Professor
Alan Dershowitz of Harvard Law
School, respected as both an aca-
demic and a practitioner, quotes his
manuscript as stating that, “A con-
spiracy of silence shrouds the
American justice system.’”" Butinare-
cent television documentary on-the
criminal justice system, the statement
with which Anthony Prisendorf
closed the program was: "*Asitsname
implies, the criminal justice system
works—for the criminal.”

The answer to the Prisendorf com-
ment is in John Donne’s famous line
*. .. never send to know for whom
the bell tolls; it tolls for thee.” Unless
the constitutional rights of criminals
are protected, none of us has constitu-
tional rights of any meaning. But how

This article hus been udupted from u spevch
10 the American Luw Institute, © 1932 by the
Amerwan Law Instatute.
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has it come to pass that this truism
escapes so many members not only of
the public but of the profession as
well? And how can it be true, as
Prisendorf says, that the system
favors the criminal, if as Dershowitz
says, the system is in truth a con-
spiracy to put criminals behind bars?

The answeris partlyintheeveofthe
beholder but primarily the fault of, if
I may coin a word. the “beholdee."
Much of our early law developed
through the use of legal fictions; for
example the artificial ejectment ac-
tions. the title of which began Doe on
the Demise of Roe. The early theory of
judicial decision was that the judge
did not make law, he simply declared
or found the law as it existed, and pre-
sumably always had existed. We have
come a great distance in the direction
of realtstm, progressing, for example,
from the limited tort concept of an
injury to a person to whom a direct
duty was owed; through McPherson's
abandonment of privity in favor of the
concept that duty extends beyond
contract and includes not only pur-
chasers but bystanders; to the aban-
donment of negligence in favor of
strict liability as a burden that should
be borne by the manufacturer to
spread the risk; and now to what ap-
pears to be a growing recognition of
industry or enterprise liability with-
out regard to who the actual manu-
facturer was. The imaginative minds
and articulate pens of such judicial
greats as New York's Cardozo and’
Breitel, California’s Traynor, and
Illinois’ Schaeffer have evolved and
expounded upon the reasons support-
ing that progression.

The fact remains, however. that a
very large part of judicial business is
disposed of by what to many is no
more than an incantation. a mouth-
ing of words without explanation of
reasons. The problem of which 1
speak arises not from malice but be-



cause the sheer volume or material
that passes befure courts, both trial
and appellate. results in the courts
being too hurried and harried to do
any better.

There is, however, an aphorism .

that courts must not only do justice.
but also that it must appear that jus-
tice is being done. There are many
reasons for this, the most important
of which, of course, is that the parties

and the public are entitled to know on

exactly what basis the judge or judges
acted. As Judge Ruggero Aldisert of
the Third Circuit Court of Appeals
put it to a seminar for appellate
judges, "A judge’s writing must be
free from obscurity, ambiguity, and
the danger of being misunderstood;
its meaning must be quickly and
easily recognized.”

Of equal importance is a truth to
which 1 can personally attest: The
first impression is not always the cor-
rect impression. Decision is a process
of reasoning; the attempt to articulate
reasons sometimes exposes a fallacy
that results in'a conclusion diametri-
cally opposed to that of first impres-
sion. As Professors Carrington,
Meador, and Rosenberg have pointed
out in their book Justice on Appeal,
this is the reason courts have required
administrative agencies to write opin-
ions. It is, therefore, paradoxical for
the courts not to ‘‘go and do like-
wise."

There are additional ways in which
the failure clearly to state reasons un-
dermines the judicial process. One is
at the root of the federal-state conflict
resulting from federal habeas corpus
review of state criminal cases. We can
a]l agree that something ic awry with 2
system that carries a criminal case
first through one state trial, two state
appellate courts, and a denial by the
Supreme Court of certiorari, and then
a second trip by way of post-convic-
tion remedy through the same three
state courts, before at length being
considered on habeas corpus by a
federal district court and reviewed on
federal appeal, only to be thrown
back, sometimes as much as a decade
later, to the state trial court for retrial
because the. federal court has found
what it believes to be error of federal
constitutional proportion. A public
reaction of incredulity and a state
court reaction of resentment and fric-

tion are natural concomitants of such
a system.

Yet the state court system contains
an important and often unused key to
solution. Though federal judges are
not bound by a state court’s findings
of fact in deciding constitutional
issues, there is little likelihood that a
writ will be granted when there is evi-
dentiary support in the record for the

_state judge’s holding, provided, and
this is a very important proviso, that
he has articulated the holding in
terms of supporting facts rather than
as a bald conclusory statement. Yet
the latter is too often the form the
state trial judge’s decision takes. The
current furor about whether the
federal statute should be amended o
limit habeas corpus review to ques-
tions of fundamental unfairness may
well have been avoided had state court
judges been more explicit in the past
in stating the factual basis for their
decisions.

Reasoning

What can be done about it? Justice
on Appeal tells us that “‘every decision
of an appeal (and [ would add at trial
level as weil) should be accompanied

by a statement of reasons, however.
brief.” This means not onlv abel-

ishing the “affirmed, no opinion" en-
try, which Judge Wachtler's story
highlights and a number of courts stiil
use, but requiring that findings of
essential facts and reasons for the
decision be stated. It also means not
only articulation of reasons rather
than simply stating conclusory euphe-
misms, but further, being candid
about both the derivation of judicial
powers and deviations from previ-
ously declared subszantive rules.
The incorporation doctrine, by
which the provisions of the Bill of
Rights have been made applicable
‘through the Fourteenth Amendment
to state as well as federal legislation,
has been the subject of intense discus-
sion in both Supreme Court opinions
and academic writings. The question
has been whether all, and if not all,
which of the first Ten Amendments to
the Constitution are thus made appli-
cable. Little of the discussion and
almost none of the explication deals
with the'how, rather than the what, of
incorporation.
Yet vastly different conclusions can
be supported or destroyed depending

P

oi. exactly how incorporaiian takes
place through the due process clause.
True, had the vehicle been more
clearly explained, some state legisia
tion that has succumbed to incor-
poration may have survived even
though similar federal legisiarion was
invalidated. But that inconsistency
would be more than offset by the
substitution of an articuiated set of
principles concerning incorporation
for what appears to many tc te no
more than judicial fiat. )

The same observation applies to
judicial policies as well as powers. It is
often said, as though it were gospel
declared from on high, that courts do
not render advisory opinions. That
may be true in an absolure senze, but
the number of times that courts
declare legal principles extending far
beyond the facts of the case at hand
{Brown v. Board of Education, 347
U.S. 483 (1954), and Roe v. Wade,
410 U.S. 113 (1973), are but two
among many possible exampies)
strongly suggests judicial application
of Archimedes's principle of the lever.
The principle, you will remember,
was, "Give me a place 1o stand and 1
can move the world."

There are many situatjons in which

- advisory opinions are highly desira- N

ble, not only because of the saving of
judicial resources that results, but
because the social imporiance of the
controversial issue requires decision
now rather than several years from
now. Would legal decisions not be
given acceptance more readily if we

. developed standards indicating when

opinions can and should go beyond
the facts of the case at hand, so that
courts - could practice what they
preach?

The principle of judicial articula-
tion of which I speak means. finally,
writing with an eye on public senti-
ment concerning the point in issue, I
am not suggesting, as did Mr. Dooley,
that courts should follow the “‘iliction
retoorns.”’ Public clamor should have
no part in the making of judicial de-
terminations. But ] firmly beiieve that
the furor created by the Supreme
Court's decision in the prayer case,
with headlines across the country
screaming that the court had thrown
God out of the schools, would not
have occurred had the Court's state-
ment of its contrary intention ap-

(Please rurn to puge 36)



ruics and stawutes plainly say that a
lawyer must pay if he “multipiics the
proceedings’™ and escalates the ‘‘costs
unreasonably and vexatiousiv.”

How unfortunate thar it takes liti-
gation as bankrupt as the Muigai case
betore the courts impose sanciions
against. lawyers. There is no surer
deterrent. Bur will these rules be used
against hometown lawyers and their
ciients? Why notextend therulesthen
to the lawyers who plead “'on informa-
tion and belief ” when they have
neither, but merely want to raise the
specter of litigation to coerce a settle-
ment? When will sanctions fall on
lawyers who obstruct discovery by
asserting waived privileges or object
to questions to propel the proceedings
into court?

Courts that decline to use these

rules might run to the other extreme °

with sanctions. Despite the fear, every
new judge should read the Muigar
decision, and every trial lawver too.

fFrom

the Bench

{Continued from page 6)

peared in the body of the opinion
rather than in a footnote.

But. the judges will ask, how in
view of the ever increasing caseloads
of trial and appellate courts can
judges dowhat you suggest? My thesis
is that if judicial decisions are to re-
tain their credibility, quality cannot
be sacrificed on the altar of quantity.
My answer therefore,.is that we must
find ways to hold down, if not cut
back, the tasks that are constantly be-
ing thrust on the courts and to make
the process of decision systematic so
that judges will have more time for
decision and can use that time more
productively than has been the case to
date.

The proper funciion of couns in
our society is being studied by the
Council on the Role of the Courts and
has been studied by the Advisory
Council on Appeilate Courts and,
with respect to federal and state divi-
sion of jurisdiction, by the American
Law Institute. That field is far from
fallow, but the much more fertile pro-

ject in my view is to study how judicial
time can be more productively used.

Management techniques have
found their way into courts on the
level of administration with com-
puterized calendars and record-
keeping and the like. But they are

seidom applied to decisional work. 1-

do not believe that the day of com-
puter justice has yet arrived, orindeed
will ever arrive, for the amorphous
concepts in which the law deals—the
concepts of reasonable men, reasona-
ble doubt, due process, best interests
of a child, and public policy, among
others, conrain nuances incapable of
assessment by even sorefined a tool as
a jeweler's scale. They require the
reflective thinking of a professionally
trained mind.

That does not mean, however, that
nothing can be done through svstems
methodology to improve the process.
By way of example only, [ note thatin
Nassau County we were able to reduce
the time between the hearing ot an un-
contested divorce case and the signing
of the judgment from a period of six
weeks or more to signing of the judg-
ment on the day of the hearing. By
first adopting a rule setting forth. for
each of the various types of actions,
forms of findings. conclusion, and
judgment with appropriate blanks to
be filled in by the judge, and then
directing the plaintiff's attorney to
prepare findings, conclusions, and
judgment in accordance with what he
expected to prove to hand up to the
trial judge in advance of the hearing,
the Nassau Board of Judges made it
possible for the trial judge to check off
the various items as they were proved
and sign the judgment at the end of
the hearing instead of having to wait
for the stenographic transcript and
the clerk’s review before judgment
could be entered. The process is now
detailed in the rules.

What I am suggesting is not justice
by the numbers. but the modernizing
of judicial techniques to give judges,
both trial and appellate. the time to
prepare and the method for preparing
reasoned decisions, and then to insist,
in the interests of judicial credibility,
that such decisions be the rule without
exception.

Qur courts have been in trouble for
the past 20 years or more because they
have concentrated too much upon the
what, and paid too little attention to

-~ s

the why and how. of judicia: cecison.
1 suggest that the goal of the cours
should be to assure that every judicial
decision includes a clear exphication
of the reasoning on which it resis. We
must find methods for ordering the
decisional process—and ihe mate-
rials that are its grist—to make avail-
able the time without which that goal
can never be realized.

ignore
~ theRuales

{Continued from page 22}

decisions in legal tridls. Those safe-’
guards are absent in arbitration pro-
ceedings. '

But that is what arbitraticn is all
about: it consciously abandons many
judicial safeguards that improve the
rationality and the predictability of a
result. These include not only pro-
cedures such as formalized pieading
and pretrial discovery and inspection,

-..buk also substantive rules. Arbitra-

tors are not required to follow rules of

_ substantive law or adhere to any pre-

cedent, legal or otherwise, in making
their award.

[rrationality and lack of predicra- -
bility are compounded because arbi-
trators generally do not set forth their
findings of fact, their conclusions of
law, or their reasons for making an
award. Indeed, they are encouraged
not to do so. The American Arbitra-
tion Association’s Manual for Com-
mercial Arbitrators says that ar-
bitrators need not and should not
write opinions setting forth the
reasons underlying their award. but
should merely announce their deci-
sion. The Manual explains that *One
reason for such brevity is that written
opinions might open avenues for at-
tack on the award by the losing par-
ty.” The discipline of setting fortn
reasons on paper imposes an obliga-
tion on a judge to render a justifiabie
and rational decision. When z court
of law renders an opinion, it deliber-
ately sets out a legally established
standard of conduct to which others
will be expected to adhere. In an ar-
bitration, there is no comparable dis-
cipline.
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STEPHEN G. SCHULZ. P.C. f/x, L

Chief Justice Jack Pope
The Supreme Court of Texas
P, O. Box 12248

Capital station

Austin, Texas 78711

Dear Mr. Chief Justice:

This letter is meant to call your attention to a problem that
has become apparent with current practice under the Texas Rules of
Civil Procedure, specifically Rules 426 and 457. This problem
does not involve a case currently pending before any court. As
you are aware, these rules require several notices of judgment to
go to the attorneys involved in a case at the Court of Appeals.
Rule 457 requires immediate notice of tze disposition of the case.
Rule 456 additionally requires a copy of the opinion to be sent
out within three (3) days after rendition of the decision, 1in
addition to a copy of the judgment to be mailed to the attorneys
within ten (10) days after rendition cf the decision. As you can
see, .the Rules contemplate three (3) separate notices to be mailed
out by first class letter, which shouid, in this most perfect of
all possible worlds, result in at Xeast one of them getting

through to an attorney to give him notice of the Court of Appeal's
decision. i -

The problem arises when, as has zeen done, the office of the

Clerk of a Court of Appeals decides tc mail a copy of the judgment

' and the opinion together in one envelope to, in their minds at
least, satisfy the combined requirersnts of Rules 456 and 457.

with this as a regular-practice, it :akes very little in the way

of a slip-up by a clerk or the post sifice to result in no notice
at all being sent to an unsuccessful :tarty.

The combination of Rules 2lc¢ az3i 458 as interpreted by the
Supreme Court make jurisdictional tkiz requirement that any Motion
for Extension of Time to File a M:zion for Rehearing be filed
within thirty (30) days of the reriition of judgment. It can
happen, and has happened, that becau:z: of failure of the Clerk of
the Court to mail notice of the rerZfition of judgment the party

can be foreclosed from pursuing Appl.cation for Writ of Error to
the Texas Supreme Court.
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While strict adherence to the requirements of the Rules for
three (3) separate notices would go far to eliminate the problem,
there are no adeqguate sanctions or protections for the parties
when the clerks fail to provide the proper notices. One possible
solution that may create some additional burden upon the staff of
the Clerk of the Courts of Appeals, but would go far to protect
the appellate attorney from clerical missteps, would be to amend
the Rules to require at least one of the notices to be sent
registered mail, return receipt requested. The second step could
take one of two forms. One method would be to require proof of
delivery of the notice by registered mail before the time limits
for the Motion for Rehearing would be used to foreclose a party
from further pursuant of their appeal. A second alternative would
require the clerk of the court to follow up by telephone call if
the green card is not returned within, say, fifteen (15) days. An
amendment to the rules along these 1lines would help to push
towards the goal expressed by the Supreme Court in B.D. Click Co.
v. Safari Drilling Corp., 638 S.W.2d 8680 (Tex. 1982), when it
said that the Texas Rules of Civil Procedure had been amended "to
eliminate, insofar as practical, the jurisdictional reguirements
which have sometimes resulted in disposition of appeals on grounds
unrelated to the merits of the appeal.”

A second, more unwieldy alternative would be to make it
explicit that Rule 306a(4) also applies to Jjudgments by the Courts
of Appeals. This would allow an attorney to prove lack of notice
of the Jjudgment of the Court of Appeals to prevent being
foreclosed from £filing a motion for rehearing and subsequent
appeal to the Supreme Court.

Because of the problem outlined in this letter, we have now
made it a practice, as a part of our appellate work, to call the
clerk's office every week, after oral argument, to see if a
decision has been rendered. If this becomes standard practice by
all attorneys, it will add significantly to the work load of our
already overburdened clerks.

We certainly appreciate your consideration of these
1suggestions made above.

Yours very truly,

I. Nelson Heggen
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June 7, 1985

Justice James P. Wallace

Supreme Court of Texas

P. O. Box 12248, Capitol Station
Austin, Texas 78711

AND

Honorable Luke Soules
800 Milain Building
San Antonio, Texas 78205

Gentlemen:

At the meeting of the Supreme Court Advisory Committee last
week it was suggested that I transmit in writing the reguest for
an amendment to Rule 216 of the Texas Rules of Court, and I am ac-
cordingly transmitting same.

It appears that the multi-county districts have difficulty in
arranging their dockets, especially for jury trials when a demand
and payment of a jury fee can be done "not less than ten days in
advance." I can understand ‘their predicament and the suggestion
is that the requirement of the rule be that the regquest and pay-
ment of a demand for jury in a civil case be 30 to 45 days in ad-
vance,

Another suggestion for a change that had been made to me con-
cerned a time limit on the Court of Appeals in ruling on a "motion
for rehearing." BSome time limit should be placed c¢n it that if it
is not ruled on, it 1is automatically cverruled by operation of
law.

I trust that the Committee will find these suggestions favor-
able to recommend to the Supreme Court.

Sincerely,

Solomon Casseb, Jr.
5CJIk:dng

cc:  Judge Robert R. Barton
216th District Court
Kerr County Courthouse
Kerrville, Texas 78028



OFFICE: 312-237-8948 KERR COUNTY DISTRICT CLERK:

RESIDENCE: 312-898-3636 MARY BROOKS
OFFICE: 512-297-4396
ROBERT R. BARTON RESIDENCE: 912-367-3819

COUNTIES: DISTRICT JUDGE
BANDERA 216TH JUDICIAL DISTRICT COURT COURT REPOATER: ADERLE HIRRING
GILLESPIE KERR COUNTY COURTHOUSE OFFICE: 918-446-3383
KENDALL KERRVILLE, TEXAS 78028 RESIDENCE: 918-446-2101
KERR P.0.BOX 423

JUNCTION, TEXAS 768849

June 19, 1985

Hon. Solomon Casseb, Jr.
District Judge

Casseb, Strong & Pearl
127 East Travis Street
San Antonio, Texas 78205

Dear Judge Casseb:

Thank you for the copy of your letter of June 7, 1985,
concerning the recommended amendment to Rule 216 by the
Supreme Court Advisory Committee.

This amendment will not only assist the multi-county
District Courts in making jury settings, but will reduce
the incidence of non-jury trials being obstructed by
dilatory jury demands.

Sincerely yours,

ROBERT R. BARTON
RRB/fsj



OLOMON CASSES, JR.
JAMES H. PEARL
SOL CASSES I

VICTOR HUGO NEGRON, JR.

ARTHUR C. REYNA, JR.

Hon. Jim Wallace

Law OFFICES OF

CAssEB, STRONG & PEARL

INCORPORATEC

127 EAST TRAVIS STREET
SAN ANTONIO. TEXAS 78205

(512) 223- 4381

June 24, 1985

c/0 Supreme Court of Texas
P. O. Box 12248, Capitol Station

Austin,

Texas 78711

Dear Judge Wallace:

previously submitted to you.

SCIR:dng .

Encs.

Sincerely,

mon Casseb,

ce: Mr(/Luke Soules

ilam Building

\/zf:torney at Law

San Antonio, Texas 78205

A 458

RICHARD G. STRONG
OF COUNSTL

Enclosed please find copy of 1letter received from Judge

Barton on the recommended amendment to Rule 216, which I



OFFICE: 512-257-3948

KERR COUNTY DISTRICT CLERK:

RESIDENCE: 512-895-36368 MARY BROOKS
OFFICE: 512-287-4396
ROBERT R. BARTON RESIDENCE: 512-367-8819
COUNTIES: DISTRICT JUDGE
BANDERA 216TH JUDICIAL DISTRICT COURT COURT REPORTER: ADERLE HERRING
GILLESPIE KERR COUNTY COURTHOUSK OFFICE: 915-446-3353
KENDALL KERRVILLE, TEXAS 78028 RESIDENCE: 915-446-2101
KERR P.O. BOX 423
JUNCTION, TEXAS 76849
June 19, 1985
M&*\

Hon. Solomon Casseb, Jr.
District Judge

Casseb, Strong & Pearl
127 East Travis Street
San Antonio, Texas 78205

Dear Judge Casseb:

Thank you for the copy of your letter of June 7, 1985,
concerning the recommended amendment to Rule 216 by the
Supreme Court Advisory Committee.

This amendment will not only assist the multi-county
District Courts in making jury settings, but will reduce
" the incidence of non-jury trials being obstructed by
dilatory jury demands.

Sincerely yours,

/Y oo

ROBERT R. BARTON
RRB/fsj
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c. Rehearing

Rule 100. Motion and Second Motion for Rehearing.

(a) Motion for Rehearing. Any party desiring a rehearing of any
matﬁer determined by a Court of Appeals or any panel
thereof must, within fifteen days after the date of
rendition of the judgment or decision of the court, file
with the clerk of the court a motion in writing for a
rehearing( in which the points relied upon for the
rehearing shall be distinctly specified.

(b) Reply. No reply to a motion for rehearing need be filed
unless requested by the court.

(c) Decision on Motion. If a majority of the justices of the
Court of Appeals or of the panel that was assigned the
case are of the opinion that the case should be reheard,
the motion shall be granted and the case shall be resub—v
mitted, with or without oral argument as a majority of
the justices participating in the decision shall decide.
If a majority of the Court of Appeals or of the panel
that was assigned the case are of the opinion that the
case should not be reheard, the motion for rehearing
shall be overruled. If a motion for rehearing is
granted, the court or panel may make final disposition of
the cause without reargument, or may order the case
resubmitted (with or without oral argument), of may make
such orders as are deemed appropriate under the circum-

stances of the particular case.
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(d) Second Motion for Rehearing. 1If on rehearing the Court of
Appeals or any panel thereof modifies its judgment, or
vacates its judgment and renders a new judgment, or hands
down an opinmion in connection with the overruling of a
motion for reheafing, a further motibn for rehearing may,
if a party desires to complain of the action taken, be
filed within fifteen days after such action occurs.
However, in civil cases, a further motion for rehearing
shall not be required or necessary as a predicate for a
point in the application for writ of error if the
asserted point of error was overruled by the Court of
Appeals in a prior motion for rehearing.

(e) Amendments. Any motion for rehearing may be amended as a

| matter of right any time before the expiration of the
fifteen-day period allowed for filing it, and with leave
of the court any time before its final disposition.

(£) Motion Overruled by Operation of Law. In the event a motion
or second motion for rehearing is not determined by
written order made within sixty days after the same is
filed, it shall be overruled by operation of law on
expiratiog of that period.

(g9) En‘Banc Reconsiderationf A majority of the justices of the
court en baﬁc may order an en banc reconsideration of any
decision of a panel within fifteen days after such
decision is issu;d with or without a motion for recon-
sideration en banc. A majority of the justices may call
for an en banc review by (1) notifyin§ the clerk in

writing within said fifteen day period, or (2) by written
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order issued within said fifteen day period, either with
or without en banc conference. 1In such event, the panel
decision shall not become final, and the case shall be
resubmitted to the court for an en banc review and dispo-
sition.

(h) Extension of Time. An extension of time may be granted for
late filing in a Court of Appeals of a motion or a second
motion for rehearing, if a motion reasonably explaining
the need therefor is filed with the Court of Appeals not

later than fifteen days after the last date for filing

the motion.

COMMENT: The sources of this proposed rule are Tex. R.
Civ. P. 458 and Criminal Appellate Rule 208. The last
paragraph is based on Tex. R. Civ. P. 21lc.
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