<&, OFFICE OF COURT ADMINISTRATION ’
jj - TEXAS JUDICIAL COUNCIL L. =

414 Colorado, Suite 602 » P.O. Box 12066 * Austin, Texas 787112066 ¢ 512/463-1625

TO: Members, Task Force on the Court Administration Act

FROM: C. Raymond Judice
DATE: April 10, 1986 o

RE: Proposed Administrative Rules

Enclosed is a- copy of the Proposed Administrative Rules
incorporating the changes made by the Task Force on April 5, 1986.

These proposed rules will be published in the June issue of the =
Texas Bar Journal. There will be an open forum during the State Bar 57!
Convention in Houston in June to afford an opportunity for additional w
input on the rules.
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TEXAS TRIAL COURTS
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- “‘ »PROfOSED‘ADﬁINISTRATIVE RULES
FOR
TEXAS TRIAL COURTS

April 5, 1986 ’ ' '

The purpose of these Rules is to provide for the just and

expeditious disposition of the cases in the courts of Texas. It is

intended that these Rules be consistent with the Texas Rules of Civil
Procedure, which shall govern in all matters not specifically covered B
by these Rules. In the execution of these Rules, telephone hearings _ o

or conferences in lieu of court appearances are encouraged.

RULE 1. It shall be the policy of the courts and bar of Texas to

manage their work to achieve the disposition of non-probate civil i

cases within the periods of time listed:

50% 90% 987%
Domestic Actions
and Actions for
Liquidated Monetary
Claims 90 days 180 days 360 days
All Other Civil Actions 180 days 360 days 540 days

[COMMENT:  As this is a new policy, cases pending on the effective
date of these rules should be approached with the same attitude as new

cases.]

RULE 2. The local administrative judges of each county shall require v

the following information to be reported on a monthlv basis: =)
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l - a. A'I‘he égE of c;ses at the time of disposition for each category
of case. )
< ' b. A chart éging the active cases in the same tiﬁe épaﬁs as the
di;position aging.
¢. The number of céses, by category, disposed of:
(1) within 72 hours before the trial setting;

(2) at the first trial setting;

(3) at or after the second trial setting; or

(4) after the commencement of trial; or

(5) after verdict or rendition.

d. The length of "trials" in hours, separately for jury and non-

jury.

ew
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o
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.

The number and median age of cases at disposition for all

‘% m

4
ke

i

(1) dismissals,
(2) defaults,
(3) agreed judgments,

(4) trials before a judge, and

.
o7
]

kX
)

(5) trials to a jury verdict.

3

RULE 3. The control of the flow of non-probate civil cases shall be

subiject to the following:

a. It is the purpose of this rule to provide a process for the

routine management of non-probate civil cases. This rule

i
It

shall be interpreted liberally to provide for the just and

3
]

expeditious disposition of the cases brought to the courts of

Texas. Nothing in this rule shall be interpreted to prevent

Lo -f

a court in an individual case from issuing an exception order

Lt

-2- | 00000013



s



1

----'

based on a specific finding that the interest of justice
requires a wmodification of the routine processes as -

prescribed by this rule.

b.- This rule shall apply to all non-probate civil cases filed -
in the courts of Texas unless a more specific rule covering a <

specific category or group of cases is otherwise provided.

c. Within 30 days after filing of the initial pleading by the

last Defendant to appear:

(1) any or all parties may, without waiver of any rights,

file with the Court a proposed plan for completion of _ %ﬂ
discovery, preparation for trial and trial setting, or a &
formal reduest pursu;nt to section d.; %ﬁ
5]

(2) within 21 days after the filing of a proposed plaﬁ, any
other party may respond to é proposed plan; é%
(3) in the event additional parties are joined after the e
order foé the schedule for the completion of discovery » §§
and preparation for trial has been entered, then such %%
additional party may, within 21 days from the date such =
party 1is required to answer, propose changes in such Eg

schedule; and

(4) as soon as reasonably practicable after the time period

for responding to a proposed plan has elapsed, the Court

(i

shall enter its order, or if additional parties are
added, its amended order, for completion of discovery, Eg
for preparation for trial, and for trial setting.

d. If at any time a case appears to be sufficiently complicated

to require close supervision, a party may request that a

scheduling conference be held, which the Court shall hold
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‘within ten days of the request. If at any_time the Court
believes a case requires close supervi§ion, the Court ﬁa§ set
and hold a scheduling conference.

‘(1) The request for a scheduling conference shall be
accompanied by an outline of the characteristfcs>of the
case which the requesting party believes will justify
its treatment as complicated.

(2) At a scheduling conference, the judge shall prescribe:
(a) time limits for the completion of discovery;

(b) time limits for any. motions which might 'be
necessary;

(c) other time 1limits necessary to coordinate the
preparation of the case for hearings ané for
trial;

(d) the time on which a pretrial conference, if any,
shall be held;

(e) the date on which trial shall commence; or

enter a determination that the case does not require

close supervision with such further order as péy be

proper under the circumstances.

e. In all cases where the proceedings are not subject to a plaﬁ
under section c. or a scheduling order under section d., the
following time limits shall take effect:

(1) A date no more than 270 days after the last original
answer or other pleading is filed shall be set for

trial.
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(2) The parties shall ha;e no iessrthan 90 days under this_
section to complete discovery, Qh{gh-shall ﬂ; cbmpletéd'
45 days before the daté set for trial under subsectidn
e.(1).

(3) Each party shall file with the Court 45 days before the
date set for trial under subsection e.(l) the certifi-
cation provided in section f.

(4) ©Not less than 30 days before the date set for trial

. under subsection e.(l), the parties shall meet to
discuss the disposition of the case and shall file with
the Court a disposition conference report as prescribed
by local rule.

(5) If the report required by subsection e.(4) is not
filed, the Court shall set and hold a pretrial
conference within 10 days of the date on which the
report was due.

Whenever under this rule a time is or has been provided for
completion of discovery, each party shall file with the
Court, on or before the date provided, a certification that
discovery has been completed. In the event it is necessary
to qualify this certification to file it within the time.
limits prescribed, the qualification shall be specific and
the time within which the qualification shall be satisfied
shall be stated.

Provided that the trial date will not be affected, discovery

time limits may be extended by agreement of the parties or by

the Court upon a showing of good cause.
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~h. All wmotions for continuance shall be made in writing and

signed by the client, or shall contain a certification by

- .
)

counsel that a copy has been mailed (by certified mail) to

[

) e & s
% w5 .

the client. The motion or request shall state the reason for
the delay. The Court, in granting the delay, shall make a

finding on the record as to the reasons for the delay.

Failure of a party to file the certification reports or other

-I' &
[ ad
.

documents required by the Court or otherwise required by this

RISV RSN
RtP ]
(2.0

rule shall be deemed a failure to comply with an order of the
Court within the Texas Rules of Civil Procedure.
The Court has the authority to impose all appropriate

sanctions in accordance with paragraph 2.b. of Rule 215 of

ISy vl S e
.
-
L]

the Texas Rules of Civil Procedure.

8}
Pl

ab RULE 4. (Family) The control of the flow of divorce cases shall be

o) subject to the following:

a. Beginning with the filing of an answer, or appearance, or in

= default of an answer beginning with the date on which an
I answer 1is dﬁe, each partly shall have 60 days to file a
i disposition proposal in each case, unless:

e (1) one of the parties files a motion to enlarge time to
" complete the disposition proposal or to permit mediation
A | ' or counseling; or unless

(2) the parties shall have filed a completed joint disposi-

tion proposal.

|
) |
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The- motion as provided in subsection a.(1l) shall outline the

times within which each specific item of a completed proposal

shall be ready- or the time limits in which mediation or

counseling shall be attempted. If the motion is unopposed,

the grounds stated in the motion will be prima facie

sufficient for the Court to enla?ge time.

The digposition proposal required by section a. shall include

the foliowing:

(1) a proposed property disposition in the form provided by
local rule;

(2) a proposed child support order, when necessary to a
disposition, in a form provided by local rule;

(3) a proposed child custody order, when necessary to a
disposition, in a form provided by local rule;

(4) where the parties are submitting separate proposals,

counsel shall meet to consider a joint proposal and

include in each separate proposal a statement as to the

time and place where the counsel for the parties met to
consider a joint proposal; and
(5) a statement as to the specific matters upon which the
parties do agree and the contested issues to be tried. .
In the absence of a disposition proposal by a party,
the Court has authority to impose all appropriate sanctions
in accordance with paragraph 2.b. of Rule 215, Texas Rules of
Civil Procedure.
When one of the parties has moved for an enlargement of time
to file a disﬁosition proposal or to permit counseling or

mediation, the Court shall determine whether the reasons

-7- | 00000018
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stated for the additional time justify the delay and record

- _the justification in a finding for the record before granting

additional time. Representation by counsél thatvcounseling

. ~ or mediation is in progress will be sufficient to justify an
enlargement of vtime. When granting additional time, the
Couft shall p;ovide a specific time when the disposition
propoéal shall be filed as well as a specific time for any
further proéeedings which it deems necessary. In any case in
which additional time 1is granted, the Court shall set time
limits for all further proceedings.

f. Local rules shall provide a process for ruling on the motion
to enlarge time, as provided in subsection a.(l1) of this
rule, within 15 days of its submission as well as for the
further scheduling of the case.

'g. All family law matters other than divorce will be the subject

of local rules to assure their timely disposition.

RULE 5. (Suit on Liquidated Monetary Claim) In all cases for the

collection of a debt, including but not limited to a suit on a

promissory note, open account, stated account, or contract requiring

pavment of a specific sum, as well as any suit brought by a taxing

authority for the collection of .taxes, the control of the flow of

i cases shall be subject to the following:

' a. In such a case the plaintiff shall entitle the original
0 .

%;i petition as an "original petition in suit upon a debt," which

will cause the action to be subject to the provisions of this

Rule.
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b. Cases subject to this Rule shall be carried on one of four

dockets: - - ' o

" for cases where one or

(1) the "service pending docket,
more answers are not due;

(2) the "active docket," for cases where all answers are due
or have been filed for all named defendants;

(3) the "suspense do?ket," for cases where the parties have
made application to defer entry of judgment on the
ground that the parties have entered into a payment
schedule to discharge the claim; or

(4) the "bankruptcy docket" for cases stayed in a bankruptcy
proceeding. |

c. At the end of 180 days after a suit upon a debt 1is
transferred from the service pending docket to the active
docket, it shall be dismissed unless the Court finds:

(1) that the suit is set for disposition by summary judgment
or trial, or has been disposed of and 1is awaiting entry
of judgment;

(2) that the plaintiff has attempted to secure disposition
of the case by:summary judgment or trial but has been
unable to do so, either because a trial setting, though
Tequested, has not been given, §r a continuance has been
granted by the Court; or

(3) that the plaintiff has certified, in writing, that a
defendant has raised an issue of fact which precludes

the granting of a summary judgment to the plaintiff.

-9- | 06000020




d. If the plaintféf certifies in writing that a defendant has
asserted an issue of fact.-'in the case which precludes the
granting .of a summary judgment, then the case shall be
deleted from the "active docket" of suits on a debt and shall
be transferred to the docket for civil cases generally, and
effective upon notice of such transfer being given to the
parties, the timetables for ordinary civil cases shall apply
to the suit. Such certification by the plaintiff shall in no

event -be taken as an admission that a fact issue exists, or

that summary judgment may properly be -denied, or that a

S

P

motion for judgment, directed verdict or judgment n.o.v. is

6 not proper, nor shall such a certification constitute waiver
of compliance on appeal at any action of the trial court.

€. When a suit on a deBt or for the collection of taxes has been
on the “"active docket" for 180 days, the clerk shall issue a
notice to all parties of intention to dismiss the case,

without prejudice, for want of prosecution, upon not less

: A than 21 days' notice. If any party fgquests a trial setting
€3 before dismissal occurs, Fggn the case shall not be dismissed
but rather shall be tried when set, subject to any
continuances granted by the Court, which continuances shall
specify the new trial setting. |

f. If a suit is dismissed under this Rule, it may be reinstated

. ' in accordance with Rule 165a, Texas Rules of Civil
I Procedure.
i g. When the Court grants the application to defer entry of

judgment under subsection b.(3) of this Rule, the clerk shall

list the case as inactive for 180 days. The case may be
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continued as inactive for an additional 180-day period,
subject to the provisions of local rules for certification
that the agreement reported under subsection b.(3) continues

in effect. -

RULE 6. The Presiding Judges of the Administrative Regions shall be

responsible for the expeditious management of the District and

Statutory County Courts, as defined in Art. 200a-1, within their

'
—

respective Regions. To carry out this responsibility, the Presiding

Judges shall:

a. Maintain a continuing knowledge oflthe operation of the rules
and standards adopted by the Supreme Court as they apﬁly to
trial courts of the Presiding-Judge's Region.

b, Advise the Supreme Court as to the needs of the courts in
the Presiding Judge's Region.

c. Review each month the reports of caseload and activities

provided by the 1local administrative judges to determine

are complying with the Administrative Rules.
d. Advise the 1local administrative judges of the several

counties of the Region as to any substantial non-compliance

with the Administrative Rules and ask for a report on the

reasons for the non-compliance from the local administrative

judges.

. . @2
l whether the courts of the several counties of the Region %
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Receive and review the ‘local rules adopted by the judges of
counties within the Regioh-—to determine if fhey are
consistent with the Rules of the Supreme Court'and of the
Administrative Region.

f. Receive complaints from affected persons about any non-
compliance with ;he Rules of the Supreme Court and ascertain,
where possible, if the complaints have merit.

g. Employ such administrative personnel as -are necessary to
carry out the responsibilities required under these rules.

h. Allocate the costs of the Region's support staff among the
counties, advising each of the counties as to the share which
they must bear in advance éf each fiscalkyear.

i. Be responsible for the lawful expenditure of the sums
allocated by the counties for the administration of the

Region.

RULE 7. The Presiding Judge of each Administrative Region shall

adopt and publish rules relating to the following matters:

a. Form and frequency of reports to the Administrative Region
headquarters.

b. Provisions for regular meetings, at least semi-annually, of
the local administrative judges of the Région to consult
regarding the administration of courts within the Region.

c¢. Standards for the qualifications of administrative personnel
of the courts.

d. Minimum qualifications for personnel assigned by county

officials to direct court support services.
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RULE 8.

Procedures for-determining and submitting budgetary require-
ments to the county go§ernments. -

Control of the content, adoption and issuancé of rules and
standing orders by courts and by 1local administrative
judges.

The adoption of local administrative rules.

.Regular meetiﬁgs of local administrative judges with the

judges in their counties.

The local administrative judges of the counties shall be

responsible to the Presiding Judge of their Administrative Region for

the expeditious management of the trial courts in their counties. To

carrvy out these responsibilities, they shall:

a.

Call regular meetings of the judges of the county to discuss
and solve problems facing the courts of their county. They
shall keep minutes of these meetings and cause the minutes to

be distributed to the judges of the county within 72 hours

after the close of the meetings.

‘Be responsible for the 'adoption of 1local rules. If the

judges of the county cannot agree on uniform policies by
majority vote, the local administrative judge shall declare
the rules to be in effect which he believes most nearly
implements the administrative rules of the Supreme Court and

of the Administrative Region.

-13- ' 00000024




c. Subgit the- local rules ;QOptéd By4~thei; courts to the
Presiding Judge of the Administrative Region_ for review,
comment, and approval before they are transmitted to the
Supreme Court.

d. Monitor the operation of the rulés and report to their own
courts and to the Presiding Judge of the Administrative
Region any substantial non-compliance ~with the fair and
consistent application of the 1local, regional or Supreme
Court Rules.

e. Be the principal liaison officers of the judges with county
government officials. They should initiate and lead the
effort to coordinate with the bar and others whose activities
directly affect the operation of the courts in the county.

f. Work with the County and District Clerks to maintain the
nécesﬁary support for the courts. In particular they shall
review with the County and District Clerks the information
requirements of their systems and the state sfstem. In
appropriate circumstances they will issue necessary orders to
insure that the record and information requirements 6f the
courts are met. )

é. Pfé;are and submit to the Presiding Judge of the Administra-
tive Region requests for visiting judges and shall provide,
where appropriate, an analysis of the factors which make the
assignment of a visiting judge necessary.

h. 'Prepare such reports as are required by the Presiding Judge

of the Administrative Region concerning the operation of the

courts of the county.

- 00000025
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1. Review for accuracy and completeness the reports prepared for .
the state Office of Court Administration; making note of any | - -—T;5
matter needing attention either locally Sr regionélly. : : o

j. Advise the Presiding Judge of the Administrative Region as to : -
all problems which they believe need attention at any level
of'operations,

k. Supervise the preparation of budget requests, the presenta-
tion thereof to appropriate aﬁthorities and the expenditure
of funds on behalf of the courts.

1. Appoint such committees as aré necessary to execute the

business of the courts.

ROLE 9. The rules adopted by the courts of each county shall be in

writing and shall include the following:

a. Provisions for the assignment, docketing, transfer, and
hearing of all cases, subject to jurisdictional limitations
of the district courts and statutory county courts;

b. A provision for a fair distribution of the work among the
judges.who have authority to decide the matters making up the
work of the courts in the county.

c. A provision for a distribution and redistribution of work to
avoid any one court being substantiaily overburdened in
achieving the standards provided by these rules.

d. Specific forms and procedures to be used by the courts for

all similar cases to the end that the courts shall take

5= 00000026 e




' . , control of a case wh_e-n it is filed-and maintain control of -
the case until finally disposéd,ﬁin compliance with Rules 3,
4, and 5.

e. Time limits within which hearings and submissions should be
made and matters decided and for the setting of firm trial
dates which all parties may relf upon to be'ready for trial.

f. The hours and places of holding court for all of
the district and statutory county courts of the county.

g. The designation of and the responsibility for assignments to
court divisions responsible for certain matters and the
responsibility for emergency and special matteréﬂ-

h. Plans for .judicial wvacation, sick ' leave, attendance at

educational programs, and similar matters.

These rules become effective - and apply to cases

filed on or after that date.

OCA:ERNIE.23
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CANON 3C: DISQUALIFICATION-RECUSAL

DISQUALIFICATION

A-Judge--showrld Judges shall disqualify himsei£ themselves
in & all proceedings [xn-whieh-his--dmperciei-dty--might--reascranlky
be-guestiened;-inciuding;-but-not-timited-tey-inatanees] vhere:

[+a}~--he-hos--a-persenal-bies~er-prejudice ~concerning--a
party;-—or--persenat--knewtedge--of--8isputed--evidentiary--£aeces
eeneerning-the-preceedings]

[¢2¥] (a) they have ke served as a lawyer in the matter in
controversy, or a lawyer with whom & they previously practiced
law served during such association as a lawyer concerning the

matter; er-the-Juége--or--such-rawyer-has-been--eo -raterial-witness
eoneexrning—té&;

[+e¥] (b) they knows that, individually or as a fiduciary,
they have an interest in the subject matter in controversy, or #r
a-party--to-—the-~preceedingr—or--am--other-interess—that--couwld-be
substartiatiy-affected-by-the-outecome-of-the-proceeding,

(c) where either of the parties may be related to them by
affinitv or consanguinity within the third degree.

RECUSAL
Yy ———
A-Judge--shoultd Judges shall recuse himself themselves in =&
proceedings #a--whieh---kt+s where their impartiality might
reasonably be gquestioned, including but not limited to, instances
where Re-has they have a personal bias or prejudice concerning a

party, or personal knowledge of disputed evidentiary facts
concerning the proceeding. '

* This suggestion resulted from discussions between Luke

Soules and Justice Kilgarlin.
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Art. 14

resignations had been tendered, were au-
thorized to appoint successors, and when
three of these appointees refused to accept
their appointments and qualify, the four
then members were authorized to proceed
to appoint members to the three unfilled
vacancies. Op.Atty.Gen.1333, No. 761.

Art. 15. Disqualifications

GENERAL PROYISIONS

Title 1

A teacher's contract approved at a meet-
ing of board of trustees of rural consoiidat-
ed common school district at which meeating
three of the seven trustees voted in favor of
the employment, two voted against, and the
remammrg two, although present. did rct
vote, is valid. Op.Atty.Gen.192), No. 2Ji.

No judge or justice of the peace shall sit in any case wherein he
may be interested or where either of the parties may be connected
with him by affinity or consanguinity within the third degree, or
where he shall have been counsel in the case.

Const. art. 5, sec. 11.

Historical Note

Derivation. This article was derived
from the following sources:

Vernon's Civ.St.1214, Rev.Civ.St.1911, art,
151¢—in part—which read as follows: ‘'No
judge of the supreme court shall sit in any
cause wherein he may be interested i{n the
question to be determined, or where either
of the parties may be connected with him
by affinity or consanguinity, within the
third degree. or where he shall have been of
counse! in the cause.”

Vernon's Civ.St.1914, Rev.Civ.St.1511, art.
15384—in part—swhich recad as follows: *“No
judge of the court of civil appeals shall sit
in any cause wherein he may be interested
in the question to be determined, or where
either of the parties may be connected by
affinity or corsanguinity within the third
degree, or where he shall have been of
counse! in the cause.”

Vernon's Civ.St.1914, Rev.Civ.St.1911, art.
1675, which read as foilows: '*No judge of
the district court shall sit in any cause
wherein he may be interested, or where he
shall have been of counsel, or where either
of the parties may be connected with him
by affinity or consznguinity within the
third degree."

Vernon's Civ.5t.1914, Rev.Civ.St.1211, art.
1736, which read as follows: **No judge of
the county court shall sit in any case
wherein he may be intcrested. or where he
shall have been of counsei, or where either
of the parties may be connected with him
by affinity or consanguinity within the
third degree."”

Vernon's Civ.St.1914, Rev.Civ.St.1711, arz.
2290, which read as follows: **No justice of
the peace shall sit in any cause where he
may be interested, or where he may be re-
lated to either party within the third degree
of consanguinity or affinity." ’

Constitutional Provisions

Const. art, 5, § 11, reads in part as fol-
lows: *'No judge shall sit in any case
wherein he may be interested. or where ei-
ther of the parties may be connected with

him, either by affinity or consanguinity,
within such degree as may be preseribed by
law, or when he shall have been counszel in
the case.”*
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Cross Recferences
Criminal eascs, disqualification of judge or justice of the peace, see Vernon's Ann,
C.C.D. art. 30.01.
Exchange of districts by judges, sce art. 1916,
Justices of peace, disqualification, sce art. 207S.
Speceial judges, see arts. 1853 ct seq. and 1950 ct seq.

Library Recfcrences

Judges €239 et seq.

C.J.S. Judges § 72 et seq.
Justices of the Pcace =57

C.J.S. Justices of the Peace § (4.

118
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Title 1
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Title 1 MISCELLANEOUS Art. 15

Note 2

Notes of Decisions

Actirg =s czunsel 135
Acts ¢t disqualified jucge 16
Attorney cn contingent fee, relationship to
13
Bias and prejudice 3
Construction and application 1
Corporate officer or stockholder, re'ation-
shio to 11
Disauai:tication in general 2
Evidence and determination of qualification
20
interest 4-9
in general 4
Opinions, rulings or orders In case 6
Crders in case 6
Pariy to original transaction or case 5
Pecuniary interest of judge 9§
Pzlicyholder 8
Rulircs in case 6
Tzxzaver 7
Justiza ¢f the peace 17
Marriage, relationship through 14
Objecticns and waiver 138
Opiniens, rulings or orders in case, interest
G
Orders in case 6
Party %o eriginal transaction or case, inter-
est 35
Pecuniary interest of judge 9
Policyholder, interest as 8
Presumptions and burden of proof 19
Relationship 10-13
In generat 10
Attorney on contingent fee 13
Corporate officer or stockhoider, to 11
Marriage 14
Surety 12
Review 21
Rulings in case 6
Surety, relationship to 12
Taxpayer, interest as 7

1. Construction and application

An attorney is not a party to a suit with-
in the meaning of the statute. Winston v.
Masterson (1894) §7 T. 200, 27 S.W. 76S8;
Patton v. Collier (1597) 13 C.A. 544, 38 S.\W.

8.

This provision applics although the per-
son reiated is cdministrator only. Dennard
v. Jordan (159¢) 14 C..\. 328, 37 S.1V, S76.

The word “party’” herein, and in Const.
art. 5. § 11, was not limited to those named
as rarties in the pleadings, but i{ncluded all
pursons directly interested in the subject-
matier and result of the suit, including a
purchaser of property sold at a guardian's
szle pursuant to an order of the court. Ji-
rou v, Jirou (Civ..App.1911) 136 S.1V. 493,

The word *‘party’” as used in this article
includes all persors direc:ly interested in
subject matter and result of suit regardiess
of any appearance of their names in record.
Dostal dMut. Indemnity Co. v. Ellis (1943)
140 T. 570, 169 S.7v.24d 482.

The rules announced in constitution art.
3, § 11, and this article upon subject of dis-
qualification of a judge by recason of inter-
est in case or by reason of relationship to
ore of parties are mardatory. Fry v.
Tucker (1947) 146 T. 18, 202 S.1Vv.24 218.

The judiciary must not only attempt to
give all parties a fair trial but it must also
try to maintain trust and confidence of the
public at a high level. Indemnity Ins. Co.
of North America v, McGee (1962) 163 T.
412, 356 S.WW.2d €66,

AY

It wwas object of section of Cornst. art. 3, §
11 providing that no judge shall sit in any
case where either of the pariies may be
connected with him by consanguinity with-
in the third degree, to place judicial officers
bevond the temptation which circum-
stances might throw in their way. Id.

2. Disqualification in general

A\ Judge is rot disqualified to try a suit
brought by him in his official capacity, for
the use of the county, on a retail liquor
dealer's bond. Grady v. Rogan (1§8$4) 2
App.C.C. § 260; Peters v, Duke (15§2) 1
App.C.C. § 304: Clack v. Taylor County
(1556) 3 App.C.C. § 201.

A county judge who in his official charac-
ter has conducted proceedings for the open-
ing of a road, and has instructed and ad-
vised that suit be brought for the recovery
of money wrongfully paid for the right of
way, and has employed counsel to represent
the interests of the county in a suit brought
in his court for the recovery of such money,
is not thereby disqualified from trying the
case. Clack v. Taylor County (1586) 3
App.C.C. § 201.

The fact that a county judge has presided
at the trial of a cause in a justice's court
does not disqualily him from hearing such
cause on appeal. Deckham v. Rice (1533) 1
C.A, 181, 21 S.W. 389,

Judge held not disqualified to hear a
cause. Dlackwell v. Farmers' & Merchants'
Nat. Bank (1204) 97 T. 443, 79 S.\V. 51S.

A Judge’s disqualification to try a case
did not disqualify him to call the special
ternt of court at which it was tried. U. S.
Fidelity & Guaranty Co. v. Ilenderson
County (Civ..App.1923) 253 S.1V. $33.
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It is the'policy of the courts to hold that
trial judge is qualified to act whenever it is

ot all possible. Jlarsh v. Ferguson (Civ.
App.1824) 262 S.TW. $03.

In a suit to cancel a deed because of
grantor's mental incapacity, that trial
Judge entertained an opinion as to grantor’'s
mental condition did not disqualifv him
{from hearing the case. Senter v. Isham
(Civ.ADDP.1924) 263 S.\W. 618.

Appellate judge could properly sit in case

and write opinion on appeal from judgment -

on second trial, thougzh first trial was had
in trial court before him as district judge.
Love v. Gamer (Civ.App.1923% 64 S.\W.2d
<33,

County judge who presided over highway
condemnation proceedings, but who had no
{firancial interest in the case other than as
a taxpayer and as member of commission-
ers’' court which was requested to secure
right of way and as county judge, was not
disqualified from presiding over the con-
demnation proceedings. Thrompson v. State
(Civ.App.1342) 165 S.\WV.2d 131,

In landowner's action against company
for trespass as result of company having
cdug a hoie ard placed telephone pole on
lard claimed by owner as his own and on
which company alleged!y had no right to
place any part of its telephone line, even
though trial judge had, on the first trial be-
fore court without a jury, declared a
mistrial because he had recalled that owner
had told him all about case, there was no
abuse of discretion by trial judge in refus-
ing to certify his disqualification on a sec-
ond trial before jury. Pan Am. Petroleum
Corp. v. Mitchell (Civ.App.1260) 338 S.W.2d
740.

Chief Justice of Court of Civil Appeals
who, although he sat at submission of case.
did not for personal reasons participate in
opinion. was not disqualified from partici-
pating in sezond opinion. substituted for
first after the disqualification of an Asso-
ciate Justice from participating on appeal
came Lo attention of court. Goslin v. Beaz-
ley (Civ.App.1360) 329 S.W.2d G689, ref. n. r.
e., appeal dismissed, certiorari denicd 82 S.
Ct. 16, 365 U.S. 7, 7 L.Ed.2d IC.

Trial judge did not err in refusing to dis-
qualify himself in suit for cancellation of
decd lecause he had recused himself as
presiding judgc in another suit and had
drawn will for grantor's husband, which
matters were only collaterally  involved.
Hooks v. Drown (Civ.App.13¢1) 1S S.AWV.2d
104, ref. n. r. e.

3, Bias and prejudice

That attorney for plaintiffs in child cus-
tody suit had supported judge in his recent

GENERAL PROVISIONS

Title 1

campaign for re-election was not sufficient
as a matter of law to require judge to re-
cuse himseif on ground of bias, prejudice
and lack of impartiality, particular!y where
one of defendants’ atiornevs had been even
more active in campaizn for re-election of
judge. Coker v. Harns (Civ.App.1933) 231
S.W.2d 100, ref. n. r. e.

Intervenor's affidavit that he believed
judge was biased and prejucdiced against
him because such judge in another case had
found intervenor in contempt cf court and
had refused most of all of his attorney's
objections alleged no cons:itutional or stat-
utory ground for disqualification. Quarles
v. §mith (Civ.App.10€4) 379 S.\v.2d 91, ref.
n.r. e

Prejudice of trial court toward party. i’
there was any, would not alone consutute
error. Id.

4. Interest—in gereral

A mere interest in the question involved
in 2 pendirg suit. there being no actual in-
terest in the subject-matter of litication,
does not disqualify a judge. McFaddin v.
Preston (18S1) 4 T. 403; Taylor v. Wil-
liams (1563) 26 T. 2$2; Dicks v. Austin Col-
lege (1581) 1 App.C.C. § 1068.

Vernon's Civ.St.1014, Rev.Civ.St.1011, art.
1675 disqualified a diswrict judge interested
in the *'cause,”” not one ‘*‘interested in the
question to bLe determined.”’ as would dis-
qualify the judges of the supreme court and
courts of civil appeals, under Vernon's Civ.
St.1914, Rev.Civ.S:19011, arts, 1516 and 1354,
New Odorless Sewercge Co. v. Wisdomn
(1902) 30 C.A. 2214, 70 S.W., 333,

Where a judicial officer has not so direct
an jnterest in the case or matter as that the
result must necessarily affect him to his
personal or pecuniary loss or gain-—then he
is not disqualified to sit. City of Oak ClifZ
v. State (1901) 97 T, 331, 79 S.\V, 100S.

That two of justices of this court were
connected with appellant’s codefendant in
local capacity held not to disqualify thern.
Gulf Coast Transp. Co. v. Standard Milling
Co. (Civ.App.1917) 197 S.W. ST,

Judge should not try a case in which
therc is the least ground for lus disqualifi=
cation, and if error is ever made as to dis-
qualification it should Le in favor of dis-
qualification rather than asainst it. Cotul-
1a State Lank v. Herron (Civ..\pp.1913) 202
S. W, 797,

IWhere no issue was raised during the
trial as to the presiding judge’'s liability, a
mere possibility of liability, which must be
ecstablished in another suit, does not dis-
qualify him. Davis v. Wylie & Jackson
(Civ.App.1922) 211 S. W, 1114,
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Title 1 MISCELLANEOUS ' Art. 15

Interest of a judge in a case in common
with others, in a public matior, does not
disqualify him. Interest to disaualify a
judce from sitting in 2 case must be direct,
real, and certzin, in the subject-matter of
the litigation, not merely incidental, re-
niote. contingent, or pcssible, under Const.
art. 5, § 11. Hubbard v. Hamilton County
(1224) 113 T. 347, 261 S.3W. 900,

In suit against executive committee to
e~join unlawful loyalty requirements upon
candidates and voters in primary, judge
held not disquziified Lecause nominee and
candidate in general election. Clancy v.

tough (Civ.App.1320) 20 S.3W.2d 56).

The interest of a judge in order to dis-
qualify him must in general be a direct pe-
cuniary or property interest in the subject
niatter of litigation and a remote or proble~
matic interest or one merely in the legal
quesuion involved will not suifice. Wagner
v. State (Civ.App.1243) 217 S.W.2a 443, ref.
n.r.e.

Interest of judge as citizen of city and
patron of its water sysiem and as patron of
water improvement district was in comnon
with that of public and did not disqualify
him from sitting in acuon between water
improvement districts, water control and
improvement districts, navization districts
ard others tor determination of water
richts. and. possibility that judze nucht in-
stall individual firrigation system if it
should be determined that he had riparian
rights to river water was also too remote
and speculative to disqualify him., Hidalgo
County Water Imp. Dist. No. 2 v. Dlalock
(1957) 157 T. 206, 201 S.W.2d 592,

AVhere county judge was disqualified to
preside over prrobate proceedings in which
he desires to file for record the birth certif-
jcates of himiseif and his brothers and sis-
ters. he should certify his disqualification
to the Governor, and it would then be the
duty of the Governor to appoint a suitable
person to serve as county judge in his place,
Op..Atty.Gen., 1910, No. 0-2673.

§., —— Party to original transaction or
case entered

In a suit upon a bond cxccuted to the

county judge, for the hire of a county con-

vict, the county judge is not disqualified

from trying the case. DPeters v. Duke

(1552) 1 App.C.C. § 204; Grady v. INogan
(1884) 2 App.C.C. § 2C0.

County judge lLield not dizqualified Ly in-
terest to try a suit brought by him, as
nonunai plaintiff, for the use of the county.
Mclnnes v. Wallace (Civ..App.1S28) 41 5.\,

raa
o b

Where a Judge of the county court was
made a party in case by aliegations of a

Note 7
cross-action of a suit in the justice court,
he shou!d have held himsell disqualified tn
sit in case on appeal to county court. First
Nat. Bank v. Herrell (Civ.App.1917) 120 S.
W, 0.

IWhere a district judge acquired land be-
fore suit involving its title was filed, and
disposed of it before case was tried. he had
no such immedijate and direct interest as
disqualificd him from trying case, even if
he conveyed his interest by general warran-
ty deed. Clegg v. Temple Lumber Co.
(Civ.App.1317) 195 S.WV. 646.

~Judge filing primary election contest can-

not call special term of cocurt for purpose of
trying such contest. JMoore v, McCallum
(192%) 116 T. 142, 287 S.W. 423,

Judge, who owned undivided Interest {n
land covered by lMexican and Spanish land
grants but who, prior to action invoivirg
question of whether lands riparian to Rio
Grande Fiver had an appurtenant right to
irrigate with river waters, sold lands and
disposed of his interest in vendor's liens.
was not disqualified to sit in the case.
State v, Valmont Plantations (Civ.App.
1961) 346 S.\W.2d $§53, affirmed 163 T. If1,
255 S.\v.2d 502,

6. —— Opinions, rulings or orders in case,
interest

\Where an action was brought to recover
two tracts of land the fact that a judse had
an interest in one of them did not disquali-
fy him, under Const. art. 3, § 11 and Rev,
St.1579, art. 1090 to try the cause on a sev-
erance, where the only interest claimed by
the defendant as to whom it was severed
was in the other tract. Grigsby v. May
(1892) 84 T. 240, 12 S.AV. 343,

The answer and cross-bill in a suit to re-
strain the enforcement of a judgment held
not to state any cause of action against the
judge who jssued the temporary injunction,
but obviously sct up merely for the purpoese
of disqualifying him, ard therefore not to
interest him in the suit so as to disqualily
him. XKruegel v. Dolanz (1307) 100 T. 572,
102 S.AV. 110.

A judge is not disqualificd from procced-
fng with the trial of an action because he
has already expressed an opinion therein.
Montfort v. Daviss (Civ..\pp.1920) 218 S.W.
806,

The mere granting of leave to file an
amendment to pleading is merely a formal
order where nothing is decided, and onhe
which an intcrecsted judge may enter.
Receves v. State (Civ.App.1921) 238 S. W, 577

7. — Taxpayer, interest as

A iudge owning taxable property in a city
against which suit is Lrought to annul the
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corporation and remove its officers is dis-
qualified to try the cause. State v. City of
Cisco (Civ.App.1836) 33 S.W. 244. Citirg
Wetzel v. State (1823) 5 C.A. 17, 23 S.W.
§25: Austin v, Nalle (1893) §3 T. 520, 22 S.
W, 663, 260; Casey v. Kinsey (1893) 5 C.A.
3, 23 S.W. 813,

A taxpayer in a city who is not an {nhab-
ftant of the city is not disqualified to sit in
a case against the city which does not di-
rectly involve a tax. City of Dallas v. Pea-
cock (1536) 89 T. 58. 33 S.TW. 220; Clack v.
Taylor County (1886) 3 App.C.C. § 201.

Justices of Court of Civil Appeals owning
motor vehicles on which they pay taxes cre
not disqualified by ‘’interest’’ In suit by a
county to restrain its tax collector from
turning over proceeds of motor vehicie tax
to state highwa) department, under Const.
art. 3, § 11, and this article, as to disqualifi-
cation of judges. Hubbard v. Hamilton
County (1024) 113 T. 547, 261 S.W. 990;
Robbins v. Limestone County (1224) 112 T.
342, 261 S.W. 094,

In a suit to cancel the bonded indebted-
ness of a city for which a special tax has
been levied, a judge owning taxable proper-
ty in such city has a direct pecuniary inter-
est in the result, and is not competent to sit
as a judge. City of Austin v. Nalle (1832)
§3 T. 534, 22 S.\WV. 669, 9G0.

On appeal to the Court of Civil Appeals in
condemnation proceedings instituted by a
county, a judge who owns land in such
county is not interested in the question to
be determined within the meaning of this
article. Herf v, James (1824) §C T. 230, 24
S.W. 326.

A judge, a taxpayer of a city, held not
disqualified in an action against the city to
recover on its bonds. Thornburzh v. City
of Tyler (1898) 16 C.A. 439, 43 S.\WV. 1034.

A district judge is not disqualified to try
a suit for taxes against a citizen of the
town or city in which he resides, His in-
terest was only in the °‘‘question’ and not
in the ‘‘cause.” Nalle v. City of Austin
(1906) 41 C.A. 423, 93 S.\V, 143,

Under Dallas Charter, art. 2, § 5. {n suit
to determine whether ordinance authorizing
the {ssuance of bonds was lesally adopted,
taxpayers of Dallas held disqualified to sit
as judges, in view of Const. art. 5, § 11,
whether the ordinance was submitted to the
electors undcr the Initiative and referen-
dum provisions of the charter (article §) or
not. Under Const, art. 5, § 11, taxpayers of
the city of Dallas held disqualified to sit in
the Court of Civil Appeals In rcview of a
Judgment holding that an ordinance for the
issuance of bonds submitted to the electors
under Dallas Charter, art. 8, had not been

GENERAL PROVISIONS
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adorted. Holiand v. Cranfill (Civ.App.1214)
167 S.\wW. 3os.

In taxpayers’ suit to enjoin county offi-
cials from making cortract with pavirg
company, trial judge hcld not disqualified
for interest as taxpayer. Orndor{f v, dc-
Kee (Civ.App.1016) 183 S.W". 422,

A judge is not disqualified. because 2 cit-
izen and taxpayer, to sit in a suit 1o erjcin
the city fromn expending money to consiruc:
a Jighting plant. Wiliiamson v. Cava (C.v.
Arp.1313) 211 SAV. 755,

Judges, who are taxpavers of a city, al-
though interested in a suit bro:
half of the taxpayers of such cit:

public funds ard donation of largd
not so immediate!y and directiv
ed”’ as to be disqualified to try and hear e
suit, under Const. are. 5, § 11, and this aru-
cle. A judge. who is a resident ¢f a cityv
and a taxpaver, althouch interested = a
suit trought by certain persons in behaif of
the taxpayers of the city as a class. is not a
“*party,” to the suit. so as to be dizguaiiiled
to hear it. City of Dallas v. Armour & Co.
(Civ.App.1920) 216 S.W. 222,

In taxpayers’ suit attacking 3 courn:y
road construction contract, heid that the
judge trying the case, a property taxpaver
of the contracting county, was not disjudii-
fied, the validity of the bonds for the road
construction and of the tax levies made 1>
secure their payment not being involveld.
Owen v. Fleming-Stitzer Road Duilding Co.
(Civ.App.1923) 250 S.1WV. 1038,

District judge was not disqualified to try
an action against a city for persanal inju-
ries and render judgment for the plaintif{l
merely because he was 2 taxpayer on prop-
erty within the city. City of Henderson v.
Fields (Civ.App.1324) 238 8.V, 523,

In a county’s action to establish funds de-
posited in a bank, closcd for liquidation by
the banking commissioner, as a general de-
posit payable from the depositors’ guaranty
fund, the trial judge was not disqualified
because he resided and paid taxes in such
county. Chapman v, FRastlard County
(Civ.App.1924) 260 S.\W, $§S9, reversed on
other grounds 276 S.\W. 634,

Justices of Court of Civil Appeals at San
Antonio held not disqualified under Const.
art. 5. § 11, and this arucle, on grourid of
personal interest as taxpayers in suci city,
from rendering decision in bond election
contest. Garess v, Tobin (Civ..App.1221) 261
S.\WV. 420.

Members of Court of Clvil Appeals at San
Antonio held not disqualified, by interest as
taxpayers in that city, to sit in bond elec-
tion contest, which does not involve vahidity
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of tonds issued or tax levied to pay them.
WWer.dover v, Tobin (Civ.App.1921) 261 S.\V,
434,

A judge's interest as taxpayer disqualifies
him 0 sit in taxpayer's suit, though the
suit is rominally for plaintiff's interest and
not far all similarly situated. Judge own-
ing property in city held disqualified to sit
in taxpayer's action to deciare null and void
attempted tax levy. Jarsh v. Ferguson
(Civ..ipp.1924) 202 5.4V, S035.

Ir:erest of judges of Court of Civil Ap-
peals zs waxpavers of city, in suit by tax-
payer attacking validity of-bond issues for
city nprovements, heid not to disqualify
thern. Dramlett v. City of Dallas (Civ.
App.2TC3) 11 S.W.24 200,

Th~t tudge owned taxable property in
esunty Cid not disqualify him to try suit to
cance! contract whereby county hired rela-
tar o prepare data on delinquent taxes for
0 cent. of taxes collected. Elliott v.
Scciz €1220) 119 T. 94, 25 S.WW.2d 130,

IWLese judge’'s pecuniary interests are not
uffected, a judge is rot, by reason
£ a taxpayer, disqualified from sit-
a case although he may have a
incidental, remote, contingent or
possibie pecuniary interest in the subject
master of the suit. Wagner v. State (Civ.
ApPr.2o39) 217 S.W.od 403, ref. n. r. e.

IWhere quo twarranto proceedings were
broug:: to question the validity of forma-
tion ¢f junior college district and trial judge
owned property within purported bounda-
ries of district which would be subject to
tax in event district was heid to be valid,
trial judge had no direct personal interest
in quo warranto proceedings which would
disquaiify him. Id. .

8. -—— Policyholder, interest 23

A judge holding a policy in a mutual life
instrance company held disqualified to pre-
side at the trial of an action to recoveron a
policy of insurance issued by that company.
New York Life Ins. Co. v. Sldes (1307) 46
C.A. 216, 101 S.3V. 1163,

A judge holding a Lenefit certificate in a
mutual benefit society held disqualified to
preside in an action against the society.
Sovereign Camp, Woodmen of the World, v.
Hale (1909) 56 C.A. 447, 120 S.\WV. 532,

Judge held not shown disqualified to try
action on life policy because holding policy
in the company, it not being shown pay-
ment of policy sued on would have any di-
rect effect on any fund in which he might
participate. Kansas City Life Ins, Co. v.
Jinkens (Civ.App.1918) 202 8.\W, 772,

In insurance company’s suit on premium
note assigned to it by another insurance

1

Note 9
company, Chief Justice of Court of Civil
Appeal, holder of policies in the assignor
company, and whose son-in-law, was {t3
vice-president and acting manager, and had
discussed the transaction in his presence,
was disqualified to sit in the case. Califor-
nia State Life Ins. Co. v. Kring (Civ.ADD.
1913) 208 S.W., 372

9, — Pecuniary interest of Judge

A sale of land confirmed by the judge
who purchased it is void. Frieburg v. Isbell
(Civ.App.1894) 25 S.TW. 988, citing Temple-
ton v. Giddings (1890) 12 S.W. §51: Burks
v. Bennett (1584) 62 T. 273,

A judge who with others had signed a
subscription contract for the payment of
money on certain conditions, the subscrib-
ers being severally bound, is competent to
try a suit against another subscriber on the
same instrument, Dicks v. Austin College
(1551) 1 App.C.C. § 106S.

A Jjudge who holds an approved claim
against an estate is disqualified from any
action thercin. His orders affecting the
administration of the estate are ceram non
judice and void. Durks v. Bennett (1854) 62

Py
.« mbie

A judge in possession of the land in con-
troversy cannot try a case between other
parties claiming title thereto. Casey v.
Kinsey (1893) 5 C.A. 2, 23 5.7 §18.

Under Act Dec. 22, 1849 (Hart Dig. art
236), where the chief justice of the county
court was a creditor of the estate, he was
disqualified to act in a proceeding to sell
land thereof. Moody v. Looscan (Civ.App.
1598) 44 S.3W, 621,

Special judge presiding over administra-
tion of decedent’'s estate held disqualified
by reason of claim against the estate, so as
to avoid a sale of reaity. City of El Paso v.
Ft. Dearborn Nat. Bank (Civ.App.1903) 71
S.\W. 799,

Pecuniary interest of judge's father-in-
law in proceeding to have person adjudged
of unsound mind, because father-in-law
was named as executor of such person’s
wiil, held too contingent and uncertain to
disqualify the judge. Wolnitzek v. Lewlis
(Civ.App.1916) 183 S.\W, §19.

Executfon purchaser of land subscquently
sold under prior deed of trust, who thereaf-
ter was elected district judge, held not dis-
qualified {n an action involving such land.
Lee v. DBritish & American Mortgage Co.
(Civ.App.1318) 200 S.\WV, 430.

In action by a county against the suretles
of a bank to recover on bonds given by the
bank as a depository of county funds, the
fact that the trial judge owned land situat-

[y Lal
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ed within two miles of a proposed hightway,
to the construction of which the commis-
sioner's court appropriated whatever sum
belonging to the county should be re-
covered, did not disqualify him. Dlakeney
v. Johnson County (Civ.App.1923) 253 S.\WV.
297

Trial judge pecuniarily interested s dis-
qualified, however smalil his interest may
be. Marsh v. Ferguson (Civ.App.1224) 262
SV, 805,

Fact that trial judge is creditor of party
to suit does not disqualify him. unless he
has direct interest in cause of action or
subject-matter. Dial v. Martin (Civ.App.
1921) 37 S.W.2d 1G6, reversed on other
grounds 57 S.W.2d 75, §) A.L.R. 371,

10. Relatibnship—ln generail

The judge’'s relationship to the garnishee
dors not disqualify him in the main action.
Patterson v. Seeton (1838) 19 C.A. 430, 47
S.\W. 732,

IWhen the great-grandfather is the com-
mon ancestor of the county judge and of a
party to a suit being tried before him, the
former is disqualified to try the case siace
the common law mecthod of commputing de-
grees of relationship is the rule in Texas.
Baker v. McRimmon (Civ.App.1523) 48 SV,

T2

That county Jjudge's grandfather and
plaintiff’s grandmother were Lrother and
sister shows that the judge and plaintiif
were related by consanguinity within the
third degree, disqualifying the former to try
the case. Carnes v. Riley (Civ.App.1I12)
145 S.W. 292,

Persons unnamed f{n a suit by plaintif’s
suing for themselves and in behalf of others
interested, are not '‘parties’” within Const.
art. 3. § 11, disqualifying judge related to
parties. International & G. N. Ry. Co. v.
Anderson County (Civ.App.1913) 174 S.\W,
303.

TWhere a district judge is related within
the third degrce to parties to a suit for an
fnjunction and receiver, he is thereby dis-
qualified from hearing the injunction suit.
IWoodward v. Smith (Civ.\pp.1923) 233 S.
W 847

In a quo warranto procceding under art.
5977, to remove a sheriff for misconduct,
private relators have no private intercst in
the proceedinr, and are not partics to the
cause, so that their reclationship to the
judge would disqualify him, especially
where, upon objecction, the plcadings are
amended so as to eliminate parties related
to the judge, and costs were paid up to that
date. Recves v. Siate (Civ.ipp.luli 238
S.3W, o7,
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Title 1

The trial judge erroneous!v overruled
suggestion of disqualification vy reason of
relationship to chairman of board of trus-
tees within the prohibited degrae specified.
Campbell v. Moore (Civ.app.1:227 12 §.W.2a
§06.

A judze was not disqualified to try suit
for recovery of interests irn oil and gas
leasehold estates because his son was asso-
ciated with one of delendants in businecs
ventures 1ot involving such leaschoids,
where son was not interested in leasehoils
and verdict would nst affect kis interes:s.
thouglh judgment agzainst such defendant
would result detrimentally to such ven-
tures. Norris v. Cox (Civ.App.1929) 121 S,
w.2d 1028,

The rule disqualifying a judse from siz-
ting in trial of case because o relationship
to one of the parties, prevents a :udge from
deciding an) question arfectinT a person re-
lated to him within prohibited degree di-
rectly interested in subiect matter and re-
suit of suit, regardiess of anpearance cr
nonappearance of the person's name in the
record. Fry v. Tucker (1947) 148 T. 1S, 202
S.W.2qa 218,

TWhere appeal fromr prebate court order
refusing to set aside arpointinent of admin-
istrator de bonis non, certisrari o set aside
such order and appeal from order appeint-
ing temporary adwministrator were tried to-
gether, disqualification of 1rial judge to
hear the apreal and certiorari direcied at
order refusing to set asmide appeintment of
administrator de bonis non by relatiornship
to a party thereto aiso disqualified judge to
try appeal from the order appointing tem-
porary administrator. Id.

Fact that judge is re!ated to s>me un-
ncmed or inchoate party to c¢lass suit who
may be affected by judgment s insufficient
to disqualify judze from hearing case. Hi-
dalgo County Water Contro! and Imp. Dist,
No. 1 v. Doysen (Civ.App.1202) 334 S.W.
420, crror refused.

Judge was not disqualificd from appoint-
ing attorney for water contro! and improve-
ment district In pending class suit, on
ground that his relatives within third de-
gree were parties to stch suit, where such
relatives were not named as parties and
merely owned property within bhaundarics of
and used water furnished by District. Il

An attorney emploved to handle work-
men’s compensiation cluiniant’'s case by at-
torney retained by claimiant was a ‘‘party’’
to the suit within Const. art. 3. § 11 provid-
ing that no judge shall sit in any case
wlhiere cither of the partics may be connect-
ed with him by eonsanzuinity within third
degree, and therefore juudge who was a first
cousmn of 2ttorney lured Ly atiorney re-

124

00800035

N

ik

-

~

Rl

P




l Title 1

telv overruled

n reason of
LEEFd of trus-
b specified.

I 12 8AVvaa

i to try suit
n 1 and gas
i 1was asso-
18 in business
:sh_ leascholds,
d leaseholds
2 interes:s,
i1l defendant
to such ven-
\PD.1920) 131 S.

Tl {rom sit-
o. relauonship
‘s 1 judge from
nZ. 3 person re-
degree di-
ter and re-
earance or
8 rame in the
Tv 246 T. 18, 202

*o0 set aside
er appeoint-
- re tried to-
Rl judge to
-att directed at
apyointment of
Ly relationship
1xflied judge to
i inting tem-

:4 to some un-
. ss suit who
:t {insufficient
RS case. HIi-
. 4 Imp. Dist.
2€2) 254 s.w.2a

M m appoint-
cnd improve-
class suit, on
sithin third de-

where such

parties and
iJoundaries of
»y District. 1d,

» Jhandle work-
a case by at-
s a ‘party”’
P $ 11 provid-

it in any case

nay dbe connect-
within third
was a first
tiorney re-—

Title 1 MISCELLANEOUS Art. 15

* tained by client was disqualified to hear the

cause. Indemnity Ins. Co. of North Ameri-
ca v. McGee (1962) 163 T. 412, 336 S.\W.2d
GGo.

Attorney appointed to represent defend-
ants cited by publication in action in tres-
pass to try title was not a *‘party’ and fix-
ing of attorney’'s fee by judge who was at-
torney's father did not render judgment
void. Niles v. Dean (Civ.App.19€3) 363 S.
w.ad 2.

Attorrey is not a ‘‘party’’ to suit so as to
disqualify judge who is related to him. even
though such attorney is to receive contin-
sent fee based on amount of recovery. Id.

11, — Corporate officer or stockholder,
relationship to
.\ judge is not disqualified because he is
related to the president of and stockholder
in a company which is a party to the suit.
Wise County Coal Co. v. Carter Eros. (1587)
S App.C.C. § IG5,

A judze who is the brother-in-law of a
steckhelder and president of a corporation
is not disqualified to try an action to which
such corporation is a party. Lewis v, Hills-
Loro Poller-)Mill Co. (Civ.App.1§92) 23 S. W,
ls.

.Appointment of 2 receiver for corporation
Ly a judge related to some of the stockhold-
ers who were not parties, held valid. IEx
parte Tinsley (1897) 27 Cr.R. Ji7, 40 S.W.
S06. 66 Am.St.Nep. §18.

Judge who was son-in-law of certificate
holder in association, whose name did not
appear in pleadings. held disqualified from
sitting in suit to enjoin shareholders’ meet-
ing. Stephcnson v. Kirkham (Civ.App.1927)
207 8.3V, 263,

Judge rclated as brother-in-law to certifi-
cate members of marketing association not
party to suit against association held not
disquzlified from trying suit. Texas Farm
Dureau Cotton Ass'n v. Williams (1928) 117
T. 218, 300 S.\V. 44,

Judgment and appointment of receiver for
Joint-stock association, in which judge’s fa-
ther-in-law owned shares, were provperly
set aside. Grubstake Inv. Ass'n v. Kirk-
ham (Civ.App.1928) 10 S.\W.2d 1§14

12, ——— Surety, relationship to

A surety on a claimant’s bond is such a
party to the suit for the trial of the right of
property that his relationship to the judge
will disqualify him from trying the suit.
Hodde v. Susan (15883) 58 T. IS0,

/

A\ judge who presided at trial of cause,
who was related within third degree to a
surety on appellant’s bond, should have ex-

Note 13
cused himself as disqualified, and declined
to make any order in case. First XNat.
Bank v. Herrell (Civ.App.id7) 120 S.W.,
797,

A surety on an appeal bond is a *‘party””
to an action, but in an action for damages
for wrorngful sequestration, judgment in
original proceeding will not be held void on
ground of disqualfication of county judge
because of relationship with surety on ap-
peal bond. Fred Mercer Dry Goods Co. v.
Fikes (Civ.App.1213) I11 SV, §20.

43. «—=— Attorney on contirgent fee, reia-
tionship to

An attorney, having a contingent fee, is
not a party to the suit whose reiationship
disqualifies ti:e judge. Winston v, Master-
son (1S24) 87 T. 200, 27 S.\W, 7¢S.

A Jjudgment rendered by a state judge
does not deprive tiie defeated party of his
property without due process of law, in vio-
lation of fourteenth amendiment to the fed-
eral constitution, merely Lecause the judge
was the father-in-law ol the attorney of the
successful party, who was entitled to re-
ceive a part of the judgment for his fees.
Missouri, IX. & T. Ry. Co. of Texas v. Mit-
cham (1309) 57 C..A. 134, 121 8.4V, §TL.

Trial judge, who was brother to plain-
tiff's counsel in suit on insurance policy,
held not disqualified Ly reason of such rela-
tionship. Jlissouri State Life Ins, Co. v.
Rhyne (Civ.App.1923) 276 S.W, 757, reversed
on other grounds in par:t and offirmed in

part, 291 S.W. S43.

An attorney who is to receive a contin-
gent fee based on amount of recovery is not
so directly interested in subject matter of
litigation as to make him a *'party’ thereto
within meaning of this article, Postal Mut.
Indemnity Co. v. Ellis (1343) 110 T. 330, 169
S.\w.2d 4s2.

WWhere plaintiff and his attorney invoked
jurisdiction of court for decision on amount
of fee to be paid by plaintiff to cttorney in
compensation case, judicial determination
of amount of such fee was required and at-
torncey was a ‘‘party’’ to litization within
meaning of this article, and deccision of
judge who was father of attorney was void,
Id.

An attorney with contirgent fee contract
{s not so directly initerested in subject mat-
ter of lawsuit as to make him a ‘‘party’”
within meaning of this article disqualifyng
a judge who is related to a party in case
tried Lefore him, cxcept where judge must
approve the attorney's fee. Dow Chemicai
Co. v. Denton (1262) 163 I 437, 357 S.W.22
563.
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14. —— Marriage, relationship through

A judge who is cousin to the wife of &
party to suit is disqualified. Collateral con-
sanguinity is the relation subsisting among
persons who descend from the same com-
mon ancestor, but not from each other,
Lineal consanguinity is that relationship
which exists among persons where one is
descended from the other. In computing
the dexree of lineal consanguinity existing
between two persors, every generation in
the direct course of relationship between
the two parties makes a degree. Thus,
brothers are related in the first degree.
“The mode of computing degrees of collater-
al consanguinity is to begin with the com-
mon arcestor and reckon downsvards, and
the degree the two persons, or the more re-
mote c{ them, is distant from the ancestor,
is the degrce of kindred between them.
Thus. an uncle arnd nephew are related in
the second degree. First cousins are relat-
ed by affinity in the second degree. T. T.
R. I, Co. v. Overton (1875) 1 App.C.C. §

“an
Yo,

In a suit against the husband of a sister
to the wife of a district judre, if the de-
fendant represents a right claimed by him-
self and wife in community, and if the
judsment to be rendered against the hus-
band would affect the community estate of
himse!f and wife even to the extent of
costs. then the wife must be considered,
within the meaning of article 5, section 11,
of the Constitution, a party to the suit, and
the district judge is disqualified from trying
the cause. Schultze v. McLeary (1889) 73
T. 22, 11 S.7W. 924,

The wife of a person Injured held a party
to the suit, within the statute disqualifying
a judge because of relationship to either of
the parties within the third degree. Where
the great-grandmother of plaintiff’'s wife,
who was interested in an action and of the
Judge who tried the same were the same
person the judge was disqualified by rela-
tionship within the third degree. Gulf, C.
& S. F. Ry. Co. v. Looney (1906) 42 C.A.
234, 95 S.W, 691,

A judze who Is the father-in-law of a
daughter of an intestate {s disqualified
from: hearing an action by the wvidow suing
jn her capacity as survivor and representa-
tive of the comimunity estate on A note exe-
cuted to the intestate in his lifetime, under
Const. art. 5, § 11, prohibiting a judge from
sitting in any case where either of the par-
ties may be connected with him by affinity
or consanguinity, etc., though the daughter
is not named as a party. Duncan v. Herder
(1909) 57 C.A. 542, 122 S.\W. 904,

A district judge who was a sccond cousin

~of plantif’s wife was disqualified to try

the case, so that orders made therein were

coram non judice. Ex parte West (1311} ¢2
Cr.R. 485, 122 5.7V, 320,

A judge is related to his wife's first cous-
in by affinity, aithough not to the husband
of such cousin, and, where a judgment
against the husband would adversely affect
the community interest of his wife's cousin,
he is disqualified. Seabrook v. First Nat.
Bank of Port Lavaca (Civ.App.1315) 171 S.
w240

Judge held not disqualified because pro-
ceeding was instigated by his father-in-
law, unless the father-in-law had a direst
pecuniary interest in the result of the trial.
Wolnitzek v. Lewis (Civ.App.1916) 152 S.\WV.
819.

The county court judge whose daughter
was the wife of a litigant’s son was not re-
lated by “affinity’* to the litigant to dis-
qualify him from s:itting in the cause. Wil-
llams v. Foster (Civ.App.1321) 223 8.7, 120,

Judge held disqualified from acling in
any litigation involving his brothers-in-iaw.
Milan v. Wi...ams (1330) 113 T. 60, 24 S.3\V.
24 321,

Proof that contestant’s wife twas a sister
of the wife of an uncie of trial judge's wife
did not establish that trial judge was relat-
ed by “‘affinity’’ to contestant, so as to dis-
qualify trial judge from sitting in election
contest. Harwell v, Morris (Civ.App.i1240)
143 S.3v.2d §09.

Yhere county Jjudge, before whom pro-
ceeding was had to show that one previous-
ly declared to be of unsound mind, had re-
covered his sanity, was the husband of the
aunt of the wife of the one previously ad-
Judged insane, the.county judge was related
to the one previously adjudged insane
*within third degree by affinity’* under th:s
article and Vernon's Ann.C.C.P. art. J0.02,
and hence his judgment showing recovery
of sanity was void. Irons v, State (1741)
142 Cr.R, 227, 152 8.W".24d 339.

Trial judge was disqualified by relation-
ship from disposing of proceeding to which
husband of his wife's first cousin was a
party, on pround that any order taxinz
costs against cousin's husband would af-
fect community rights of cousin, and nci-
ther fact that trial judge at time he tried
case, did not know that he was disqualified,
nor fact that possibility of collecting costs
taxed against such cousin's husband and
his wife was doubtful, would abrogate the
rule. Fry v. ‘Tucker (1947) 146 T. 18, 202 S.
w.2d 218.

Where claimant jn workmen's compensa-
tion case was represcnted by law firm a
partner of which had relationship to the
trial judge by fact that such judge was a
first cousin to the wife of said partner,
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Title 1 MISCELLANEOUS

compensation judgment awarding attor-
neys’' fee was null and void. Texas Emp.
Irs. Ass’n v, Scroggins (Civ.App.1959) $2
S.1WwW.2a 606.

That judge presiding over case brought
by Texas ‘Water Commission to determine
rights of thousands of landowners to use
waters of Rio Grande. became as result of
marriage, related by affinity in second de-
gree to two otwners of land lying in water
districts named as parties in suit did not
disqualify Jjudge, and disqualification of
Judge would not follow if it were later de~
termined that persons to whom he became
related and others similarly situated were
necessary parties to suit. Hidalgo and
Cameron Ccunties Water Control and Im-
provement Dist, No. 9 v, Starley (1964) 273
S.1.24d 731

That brother of mother of woman married
by judge presiding in case brought by Tex-
as Water Commuission to determine rights
of thousands of landowners to use water of
Rio Grande was named as party in his ca-
pacity as director of water district involved

did not disqualify judge, under circum-
stances. Id.

15. Acting as counsel

That the presiding judge has herectofore
as counse!, given an opinion in regard to
the validity of the title to the land In con-
troversy is not a ground of disqualification.
H. & T. Central Ry. Co. v. Ryan (1878) 44
T. 426; Lee v. Heuman (1893) 10 C.A. 666,
22 S.1W. 93. Nor is it a ground of disqualifi-
cation that he has acted as an attorney for
a part owner of the land in litigation, but
who was not interested In the pending suit.
Glasscock v. Hughes (1881) 55 T. 461, But
if he has at any time been consulted by and
given advice to one of the litigants as to
the matters in dispute, although without
fee, he is disqualified. Slaven v. Wheeler
(1882) §8 T. 23; Newcome v. Light (1882) 58
T. 141, 44 Am.Rep. 604.

A judge is not disqualified by reason of
his name having been inadvertently signed
to a pleading. Railway Co. v. Mackney
(1892) 83 T. 410, 18 S.W. 949.

A county judge is not disqualified to try a
suit to rescind a sale induced by false rep-
rescntations because he is the attorney for
a party prosecuting a suit in the district
court to recover goods soid to the same
buyer on the ground that he had made false
statements as to his financial condition,
Mceyers v. Bloon (1599) 20 C..A. 534, 50 S.W.

217,

A county judge who prepared a motion
for new trial in behalf of a sheriff in an ac-
tlon against him In Jjustice court, was
thereby disqualificd to try the case on ap-

Art. 15

Note 15
peal to county court, even though he knew
nothing about the facts and did not consid-
er himself the sherif{’s attorney. Gaines v.
Hindman (Civ.App.1202) 74 S.1WV. 532,

TIWhen county judge is attorney for a par-
ty in the district court he cannot take his
client’s affidavit to his inability to give se-
curity for costs in lieu of writ of error
bond. Kalklosh v. Bunting (1905) 40 C.A.
233, §8 S.W. 380,

Justice of the supreme court he'd rot dis-
qualified to sit in certain case by reason of
having been counsel in a certain previous
case. City of Austin v. Cahill (1205) 93 T.
172, 83 S.W, 552.

The acting county attorney of a county is
not disqualified from acting as special
judge in the trial of a case, pursuant to an
appointment by the governor. McCamman:
v. Webb (Civ.App.1912) 147 S. W, €32,

Judge held not disqualified to appoint a
receiver of a railroad company because at
some time prior thereto he had been con-
sulted by persons who had subscribed mon-
ey to aid In {ts construction. concerning
their Hability on their subscriptions. Dutts
v. Davis (Civ.App.1912) 147 S.TWW, 741,

Under Const. art. 5. § 11, and this article.
that a trial judge has been of counsel be-
tween the parties in a different case does
not disqualify him. Stockweil v. Glaspey
(Civ.App.1913) 100 S. W, 1151.

If a Judge has been of counsel in case in
behalf of one party he {s disqualified to try
case, and his order dismissing it was void.
Kruergel v, Williams (Civ.App.1017) 191 8.
W. 683.

District judge held rnot disqualified le-
cause he was emploved while an attorney
by counsel for plaintiff, where he was not a
member of firm and had no interest in the
case, Merchants’ Nat. Bank of Erownsville
v. Cross (Civ.App.1926) 253 S.W., 533.

Judge, even if of counsel in case concern-
ing disputed boundary, was not thereby
disqualified {n subsequent case i{nvolving
different parties and diffcront land. Ruth
v. Carter-Kelly Lumber Co. (Civ..\pp-1220)
286 S.1V. 905,

Judge was not disqualificd, as to former
client, where alleged misrepresentations of
third party in rcspect of land were not dis-
covered untit after close of transaction han-
dled by judge. King v. Sicber (Civ..\pp.
1932) S0 S.W.24 473.

Trial judge, who had been law partner of
attorney for litigant, held not disqualified,
80 as to warrant setting aside judgment.
where evidence showed partnership had
been dissolved as to new business before
Itigation In question was intrusted to coun-
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Art. 15 GENERAL PROVISIONS Title 1

Note 15

sel. Walker County Lumber Co. v. Sweet
(Civ.App.1923) €3 S.1Wv.2¢ 1061,

In order for a trial judge to come within
inhibitions against sitting as judge in a
case in wiich he had Leen counsel, it is
necessary that judge had acted as ccunsel
for some of parties in suit before him in
some proceading in which issues were same
as in caze before him. Matlock v. Sanders
(Civ.App.1035) 273 S.3V.2d 956,

Fact that trial judge had been counsel for
certain persons in a voluntary partition of
lands. a portion of which were involved in a
suit between different parties in form of
trespass to try title, did not disqualify the
Judge {rom trying the case to try title, Ig.

It is not necessary tha: the formal rein-
tion of attorney and client exist in order for
a judge to become disqualified; one who
performs acts apprepriate to counse! may
become disqualified. Pinchback v. Pinch-
back (Civ.App.1061) 241 S.W.2d 519, ref. n.
r. e

Judge., who, prior to appointment to
bench, signed and filed pleadings on behaif
of parties to suit, was attorney in case
prior to his becoming judge and was dis-
qualified from appointing attorney for one
party in such surt. Hidaigo County Water
Control and Imp. Dist. No. 1 v. Doysen
(Civ.App.1062) 334 s.W.2 420, errdr
Tefused.

16. Acts of disqualified judge

The acts of judzes subject to any consti-
tutional disnualification are void. Cham-
bers v. Hodges (1839) 23 T. 104; Newcome
~+. Light (1582) 58S T. 141, 44 Am.Ilcep. G04;
Templeton v, Giddings (1890) 12 S.3V, 8§531;
Andrews v. Deck (1539) 23 T. 455; Durks v.
Bennett (1884) €2 T. 277; Gains v. Earr
(1884) €0 T. 676: Jouett v. Gunn (1596) 13
€C.A. 81 35 SAV. 194; Nona Mills Co. v.
Wingate (1303) §1 C.A. 607, 113 S.W, 182;
Lee v, Dritish-American Mortgage Co.
(1209) 51 C.AA. 272, 113 S.W, 220

That the regular district judge appeared
to some extent as one of the counse! for the
successful party heid no ground for the re-
versal of n correct judgment. Mcallen v.
Raphael (Civ.App.1306) 96 S.1V. 760.

Though the judge who granted the order
for {ssuance of a writ of certiorari and ap-
proved the bond was disqualificd by inter-
est, and therefore the order and bond were
void, yet another and qualified judge hav-
ing presided when niotion to dismiss the
proceeding was made, and he having made
an order allowing the filing of a new bond,
which he approved, and made an order
adopting and continuing in force the writ
theretofore issued, this was in ¢ffect an ap-
droval of the application for the writ and

an authorization of the writ. and relieved
the procceding of objection on account of
the disqualification of the first judge.
Comstocik v. Lomax (Civ.App.1911) 135 S.AV.
183,

A disquali.’iéd judge cannot enter a Cecrea
or order agrecd to by the paruwcs, and any
judgment rerdered by him must be re-
versed. Seabrook v. First Nat. Bank of
Port Lavaca (Civ.App.1913) 171 S.W. 247

An order extending the time for filing the
statement of facts and bills of exception,
made by a judge who 1s disqualified to sit
cn account of having represented one of the
parties in the action, 1s void. Dolsons v.
Sheridan Stove Mfg. Co. (Civ.App.1013) 158
S\, €52,

That judge in garnishment proceedings is
re.ated to garnishee, or is in some way con-
rected with, or intecrested in., subicct-macz-
ter of proceedings. does not render void
judgment in orig:nal suit agairnst defendant.
Gerlach Jercantile Co. v. Hughes-Doz-
arth-Anderson Co. (Civ.App.1916) 153 5.W.
784,

Where ‘udge who dismissed cause w2
disqualified by having acted as counsel.
niotion filed at subsequent term to set aside
judgment should have been granted. Krue-
gel v. Willlams (Civ..\pp.1217) 194 S.TW. 683,

Where a county judse of the county
where appellant resides is disqualified to
try the case lLecause of some of the condi-
tions specified in Constitution and this aru-
cle, he {s for the same reason prohibited
from performing any judicial dct which a
trial judge or court must perform before ju-
risdiciion of the appellate court attaches,
and an affidavit of inability to give appeal
bond, pursuant to art. 22¢6 (See, now, Ver-
non’'s Ann.Rules Civ.Proc., rule 3533). made
before hini, is of no more value than if
made before a notary rublic or clerk of a
court. The determination of the sufficiency
of the strict proof of inability to give secu-
rity for appeal costs, is a judicial act which
a disqualified county judsge cannot perform.
1Wells v. Arledge (Civ..App.1921) 232 S.AW.
291,

Entry of judgment Ly special judge legal-
ly disqualitied to sit in case held voul, .\l-
sup v. Hawkeye Securities Fire Ins. Co.
(Civ.App.1226) 283 S.W., 613,

Judgment rendered by Jjudge related to
defendant was void and Ioft ease remaining
undisposed of. Weil v, Lewis (Civ.\pp.
1928) 2 S.W.2d 566,

Regular judge disqualificd in another cnse
held authorized to try case at same time
that special judge was trying other case.
Dodrill v, Jenkins (Civ.aApp.1231) 40 5.W. 24
J81.
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Title 1 MISCELLANEOUS Art. 15

A judicial act of discretion exercised by a
judge disqualified under this article and
Const. art. 5, § 11, prohibiting him from sit-
ting in a case wherein he is related
to either party is void. Postal dut. Indem-
nity Co. v. Ellis (1942) 140 T. 5370, 162 S.WW.
2d 482,

Any order or judgment entered by a trial
judge in any case in which he is disquali-
fied is void. Fry v. Tucker (1947) 146 T. 18,
202 S.W.24 218.

YWhere, even thoush original order ap-
pointing attorney to represent party in
pending class suit was void as being en-
tered by disqualified judge. subsequently
assigned qualified judge entered order con-
firming original appointment and re-ap-
pointing such atiorney, attorrney was valid-
17 appointed as of date of such subsequent
order. Hidalgo County Water Control and
Imp. Dist. No. 1 v. Eoysen (Civ.App.1262)
254 S.1v.24 420, error refused.

TWhether Justice of Court of Civil Appeals
sitting in case involving insolvent insurer
should have recused himself because of his
background of service with the attorney
general during days of insurance company
failures was matter solely for his determi-
nation. Langdeau v. Dick (Civ.App.1962)
256 S.\W.2d 945, ref. n. r. e.

17. Justices of the peace
See Notes of Decisions under art. 2278,

18. Objections and waiver

The incompetency of the judge cannot be
waived by consent of parties. Chambers v.
Hodges (1839) 23 T. 104.

An objection to the district judge because
disqualified to try the case, made for the
first time in the supreme court and sought
to be supported by affidavit wiil not be sus-
tained. the record showing no ob,ection, or
disqualification of the trial judge. Austin
v. Nalte (1893) 83 T. 522, 22 S.\V. 608, 960.

TWhere 2 judge was absolutely disqualified
by relationship, it was immaterial that de-
fendant did not raise thc objection until its
motion for a new trial. Gulf, C. & S. F.
Ry. Co. v. Looney (1906) 42 C.A. 221, 95 S.
AW, 601

The disqualification of a judge {s a mat-
ter affecting the junisdiction and power of
the court to act, and. cannot be waived.
l.ee v. Dritish-Amecrican Mortgage Co.
(1902) 51 C.A, 272, 113 S.3W, 320.

The question of the disqualification of the
trial judze may be raised by a motion for
row trial. Scabrook v, First Nat. Bank of
Port Lavaca (Civ.App.1913) 171 SV, 217

Where no issue was raised during the
trial as to the presiding judge’s liability, a

Note 20
mere possibility of liability, which must be
established in another suit. does not dis-
qualify him. Davis v. Wylie & Jackson
(Civ.ApDp.1922) 241 S.3V. 1114,

Failure to raise in trial court issue of
trial judge's disqualification heid to pre-
clude raising ¢f that issue in Court of Civil
Appeals. Kaufman County v. Gaston (Civ.
App.1923) 273 S.W, I7C.

Disqualification of judge affects jurisdle-
tion and cannot be waived. King v. Wise
(Civ.App.1928) 1 S.W.2d 732,

Trial judge held not disqualif/ied. where
only record evidence of disqualification be-
cause he vras director in insolvent bank was
its unverified assertion in motion for new
trial filed by plaintiff who dismissed as to
defendant banking commissiorer, Brenan
v. Eubank (Civ.App.1933) 56 S.W.2d 512,

Disqualification of judge under this arti-
cle and Const. art. 5, § 11, prohibiting him
from sitting in any case wherein he may be
fnterested or where either of parties may
be related to him, affects judge's jurisdic-
tion and power to act and cannot be
waived. Postal Mut. Indemrity Co. v. Ellis
(1943) 140 T. 570, 169 S.3W.24d 482,

The question of disqualificztion of a
judge by reason of his interest in case or by
reason of relationship to one of the parties
may be raised subsenquent to his actions in
the case. Fry v. Tucker (1247) 146 T. 1S,
202 S.\W.2ad I18.

The disqualification of a judge by reason
of his interest in the case or by reason of
relationship to onc of the parties cannot bte
walved in order to give vaiidity to hls ac-
tions. Id.

19. Presumgtizns and turden of proof

The disqualification, if contested. must be
shown by testumony upon a proper issue
arising on the suggestion. Slaven v.
YWheeler (1§52) 58 T. 26; Henderson v,
Lindley (18§9) 73 T. 188, 12 s3IV, 971
Wright v. Sherwood (Civ.App.1§96) 37 S.W.,
468.

A Judge is prasumed to be qualified until
the contrary is shown. Pinchback v.
Pinchback (Civ.App.1961) 311 S.W.2d 549,
ref.n. r. e.

Judge is presumed to Le qualified until
contrary is shown. Quarles v. Smith (Civ,
App.1961) 37 S.W.2d 9, relo . 1o

20. Evidence and determination of qualifi.
cation

The judge cannot make an ender dismiss-
{ng the suit as to a party whosc relation-
ship disquatifies him, and then adjudicate
upon the rights of the remaining parties.

1 Pt Tex Civ St.—9 129
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Art. 15 GENERAL PROVISIONS Title 1 18
Note 20, 4 .
Gains v. Barr (1884) 60 T. 676: Garrett v. 21, Review ) :
Gaines (1851) 6 T. 435. The allegations of facts. which were duly $

- controverted. in a motion alleging disquali-
An issue as to the disqualification of a  fjcation of district judse to sit in a case,
Judge to sit as such ir a clause pending in  were not alone sufficient to establish dis-
his court should be tried and determined by quj|ification, and in absence of statement
him, and the facts in evidence on the {Ssue  of facts on appeal it was presumed such -
shou!d be incorporated in the record on ap- facts were found asainst the movants.
peal. The statement of the judge should be  wqaviar v. Batte (Civ.App.1911) 145 S.W.24
under oath. His statement appended to a-

" ¥} o 5 AR

1116.

bill of exceptions will not be regarded. X . . ¥
Slaven v. Wheeler (1557) 58 T. 23. The existence of a judge's disqualification w i
may be urged at any time by any party, or g %

Where a motion alleging the disqualifica- PY the judge himself. and therefore fact b3
tion ¢f a district judge to sit in a case on that motion to disqualify’ was not filed until %
account of interest therein was controvert- after summary judgment was ord:red did B
ed by written pleadings, an issue of fact re- DOt affect the judge ’I,d,u“ to dstermune * K
quirine the hearing of evidence thereon was  hether he was dxsqu:.medﬂ.' P'“*_‘Ea"": v ;¥
presented. Tavlor v. Tatte (Civ.App.1941) Pinchback (Civ.App.1261) i1 S.W.2d 3542, g
145 S.W.2d 1116, ref. n.r. e :

Where plaintiffs moved to cdisqualify
judge, and aileged facts in support of mo-
tion, and defendants repiicd to motion, de-
nying many of aliegatiors and denying that
judge was disqualified. It twas error for
judre to deny mouon without a hearing and
a full investigauon. Id.

A Judge may rot decline to hear evidence
with respect to a dispute in facts which will
deterimine whether he js disqualified, even
if he personally knows that he is not dis-
qualified. Pinchbhack v. Pinchback (Civ.
ApPp.1461) 241 S.\W.2d 340, ref. n. r. e.

il .
b 413 & 1 Ara ity

LAY A

Art. 16. 0ath of office

Each officer in this State, whether elected or appointed shall, be-
fore entering upon the duties of his office, take and subscribe the
oath prescribed by Article 16, Section 1, of the Constitution of this

State; and if he shall be required by law to give an official bond said
oath shall be filed with said bond.

AL e

.
a4t

AV hTE o tiy 3

U
17

g.t;.l.o'«l".!mi“.ﬂ‘l

Historical Note

Derivation. As to ocath of office required
to be taken by judges of district courts, in-
cluding special judges, see Vernon's Civ.
St.1314, Rev.Civ.St.1911, art. 1673.

The derivation of that part of this article
which provides for the filing of the oath
with the official bond is not traceable to
any particular provision of either Rev.Civ.

$t.1911 or subsequent acts of the Legisla-
ture.

RN

Constitutional Provisions

Const. art. 16, § 1. requires members of
the iegisiature and all other officers, before

"

entering upon the dutles of their offices, to
take the oath prescribed therein.

'

Cross Rcferences

Bond requircd of county judzes, see article 1928.

Library Recferences

Otficers C=36(1), 37. C.J.S. Offlcers §§ 33, 39.
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Arts. 10 to 11a
Repealed

common law and must be subject to strict
construction, and necessary statutory basis
for award of fees may not be supplied by
implication but can be found only in express
terms of statute in question. Epperson v.
Greer (App.1981) 626 S.W.2d 884. .

528. Arbitration and award

Statutes relating to arbitration and award
should be construed liberally. Carpenter v.
North River Ins. Co. (Civ.App.1968) 436
S.W.2d 519, ref. n.re.

529. Local governments.

Statutes respecting power of local
governments to create a debt must be
strictly and narrowlyv construed. Lopez v.
Ramirez (Civ.App.1977) 558 S.W.2d 954.

530. Forfeitures, particular statutes
In construing § 5.03(a}(3) of art. 4476-13
governing forfeiture of vehicle used for

Art. 1llec.
1985

Section 1 of Acts 1983, 69th Leg., ch. 479,
repeaiing this article, enacts Titles 1 and 3
of the Government Code.

For disposition of the subject matter of
the repealed article, see Disposition Table
preceding V.T.C.A. Government Code.

GENERAL PROVISIONS
Title 1

transportation for delivery of contraband
narcotic, Court of Civil Appeals was re-
quired to adhere to ruie that statute impos-
ing penalties or forfeitures is strictly con-
strued in determining whether it applies to
persons or actions not clearly included in
language of the statute. Amrani-Khaidi v.
State (Civ.App.1978) 575 S.W.2d 667.

531. Consumer credit .

Legislature intended by penalty provi-
sions in credit code to penalize creditor. who
included provisions for collection of un-
earned time price differential on acceler-
ation of ‘obligation in retail installment con-
tract, in order to protect citizens from abu-
sive practices in credit transactions. Jim
Walter Homes, Inc. v. Schuenemann (Sup.
1984) 668 S.W.2d 324.

Repealed by Acts 1985, 69th Leg., p. 3361, ch. 479, § 224, eff. Sept. 1.

Former art. 1lc, relating to references in
law to the General Appropriations Acts,
was derived from Acts 1931, 67th Leg., p.
1006, ch. 383, §§ 3, 4.

MISCELLANEOUS

Art. 12. [3935-36] Fiscal year

Cross References

State taxation, application of this article,
see V.T.C.A. Tax Code, § 101.006.

Art. 15. Disqualiﬁcatioﬁs

Cross References

Civil cases, recusal or disqualification of
trial judge, see Vernon's Ann.Rules Civ.
Proc., rule 18a.

Disqualification of judge, see Title 14 Ap-
pendix B, Code of Judicial Conduct, Canon
3, subd. C.

Law Review Comm'entaries
Annual survey of Texas law:

Disqualification of trial judge. Ernest
E. Figari, Jr., 35 Southwestern LJ.
(Tex.) 381 (1981).

Divorce proceedings. Joseph W.
McKnight, 35 Southwestern LJ.
(Tex.) 121 (1981). .

Disqualification of judges. Robert W.
Calvert, 47 Texas Bar J. 1330 (1984).

Notes of Decisions
Hearing 18.5

2. Disqualification in general

Statement made by trial judge that he
felt that award of exemplary damages was
too high and that attorneys should endeavor
to work out something reasonable merely
informed attorneys that judye, in interest of
justice, was willing to let a judgzment for
plaintiff stand if amount of recovery were
reduced. and statement did not disqualify
judge from acting on defendant's motion
for new trial. Brown v. American Finance
Co. (Civ.App.1968) 432 S.W.2d 564, ref.
n.re. .

If attorney for defendant. against whom
verdict was given, made statement to plain-
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GENERAL PROVISIONS
Title 1

tiff's attornev that he had been told by trial
judge that a new trial would be granted,
statement was plain hearsay so far as judge
was concerned, and it could not be accepted
as pground for holding that judge was dis-
qualified as a matter of law and that order
for granting a new trial was void. Id.

Disqualification of Texas judge is to be
determined with reference to Const. Art. 5,
§ 11 and this article, rather than to equal
protection, due process, or privileges and
immunities clauses of Federal Constitution.
Maxey v. Citizens Nat. Bank of Lubbock
(Civ.App.1972) 489 S.1V.2d 697, reversed on
other grounds 507 S.W.2d 722.

Code of Judicial Conduct adopted by
American Bar Association does not have
status of law in Texas. Id.

There is no compulsion for judge to step
aside when not legaily disqualified. Id.

Unless legally disqualified, it is duty of
judge to preside. Id.

Where judge disqualified himself under
this arucle. such disqualification, and want
of the power of the court to act thereafter,
couid not be waived by the parties. Chili-
cote Land Co. v. Houston Citizens Bank &
Trust Co. (Civ.App.1973) 525 S.W.2d 941.

Where judge disqualified himself under
this article providing for disqualification, he
was incapacitated from taking any action in
the cause which required exercise of judicial
discretion, and, under constitutional and
statutory provisions, the disqualification de-
stroved the power of the court to act and
rendered purported judgment signed by him
void. Id.

A judge is not disqualified by mere pend-
ency of another lawsuit brought against
him by one of parties to suit before him.
Citizens Law Institute v. State (Civ.App.
1977) 539 S.W.2d 381.

Filing of unsworn motion alleging that
trial judge had been named defendant in
another lawsuit brought against him by
party to suit before judze did not require
disqualification of trial judge. Id.

Grounds enumerated in Const.Art. 5,
§ 11, prohibiting judge from sitting in any
case in which he may be interested, or
where purty is related to judge by consan-
guinity or affinity in degree prescribed by
law, or when he shall have been counsel in
the case, and in this article tracking consti-
tutional relationship which disqualifies are
mandatory, inclusive and exclusive. Rocha
v. Ahmad (App. 4 Dist.1983) 662 S.W.2d 77.

Judges of Court of Appeals were not
disqualified from sitting on case in which
lawyer who had contributed to their cam-

33 Tex Stats —3
1986 P P.

Art. 15

Note 9

paign was involved as counsel. Rocha v. .
Ahmad (App. 4 Dist.1983) 662 S.W.2d 77

Husband failed to allege any of the three
disqualifving circumstances, interest, con-
sanguinity, or “of counsel,” provided in
Const. Art. 5, § 11 governing disqualifica-
tion of judge. Gaines v. Gaines (App 13
Dist.1984) 677 S.\W.2d 727.

3. Bias and prejudice

Alleged bias or prejudice of judge does
not disqualify judge. Maxev v. Citizens
Nat. Bank of Lubbock (Civ.App.1972) 489
S.W.2d 697, reversed on other grounds 507
S.w.ad 722, ¢

Bias is not legal ground for disqualifica-
tion of judge. Hoover v. Barker (Civ.App.
1974) 507 S.W.2d 299, ref. n.r.e.

Even if judges had decided a previous
case against mandamus petitioner, such
would not be sufficient to show bias and to
require justices to disqualify themselves.
Stein v. Frank (Civ.App.1978) 375 S.W.2d
399.

4. Interest—In general
Disqualifving interest of judge must be
direct. real and certain interest in subject

. matter and result of instant litigation, not

49

merely indirect. incidental, remote, possible
or speculative. Maxey v. Citizens Nat.
Bank of Lubbock (Civ.App.1972) 489 S.\WV.2d
697, reversed on other grounds 307 S.W.2d
722. .

5. ~—— Party to original transaction or
case entered

Appointment by trial judge of his son-in-
law as guardian ad litem did not disqualify
trial judge as attorney was not party to
suit, and judgment entered in cause after
such appointment was not void. Canavati
v. Shipman (Civ.App.1980) 610 S.W.2d 200.

9. —— Pecuniary interest of judge

Even though trial judge was involved in
litigation with the condemnor in condemna-
tion proceeding involving his own land and
erection of transmission line, judge was not
disqualified from sitting in proceeding in-
volving other condemnees and condemnor
to determine damages caused to con-
demnees’ land by taking of easement for
transmission line, where judge could not
obtain any pecuniary benefits from proceed-
ing. Texas Elee. Service Co. v. Boyce (Civ.
App.1972) 486 S.\W.2d 111,

Judye’'s financial involvement with al-
leged default debtor of defendunt bank, and
judge's brother's indehtedness to defendant
bank, did not constitute disqualifying “in-
terest” in case under Const. Art. 3, § 11
and this article. Maxey v. Citizens Nat.
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Art. 15
Note 9

Bank of Lubbock (Civ.App.1972) 489 S.W.2d
697, reversed on other grounds 507 S.W.2d
722.

Interest of judge required for disqualifi-
cation is of pecuniary nature, capable of
estimated value, that judge may gain or
lose by judgment rendered in case. Id.

Pecuniary interest sufficient to disqualify
a judge from sitting in case must be a
direct, real and certain interest in subject
matter of that case and must be capable of
monetary valuation. Narro Warehouse,
Inc. v. Kelly (Civ.App.1975) 330 S.W.2d 146,
ref. n.re. o

To disqualify judge from sitling in case,
pecuniary gain or loss to judge must be an
immediate result of judgment to be ren-
dered, and not result remotely, or at some
future date, from general operation of law
upon status fixed by the judgment. Id.

Interest required for disqualification of
judge is one of pecuniary nature at time of
suit. Id.

Trial judge in action for damages for
breach of contract to convey real estate did
not err in failing to disqualify himself on
allegations of bias and pecuniary interest.
Irwin v. Whirley (Civ.App.1976) 338 5.\W.2d
130. .

10. Relationship—In general

Where county judge’s wife was first cous-
in of condemnee, judge was disqualified to
try the condemnation case and judgment
rendered was void. Natural Gas Pipeline
Co. of America v. White (Civ.App.1969) 439
S.W.2d 475. . .

Under provisions of Const. Art. 5, § 11
and this article that no judge shall sit in any
case when he shall have been counse! in the
case, it is not necessary that formal rela-
tionship of attorney and client exist for
disqualification; trial judge who performs
acts normally engaged in by counsel such
as being consulted or giving advice in a
matter which is the subject of litigation
may become disqualified. Conner v. Conner
(Civ.App.1970) 457 S.W.2d 5§93, error dis-
missed. :

Fact that county court judge, who, with
other county officials, was named as de-
fendant in federal declaratory action, was
represented by attorney who also represent
ed state in condemnation case did not dis-
qualify county judge from sitting in con-
demnation case on theory that the legal
services rendered free to judge in federal
action constituted gift of monetary value, in
absence of allegation that judge stood to
gain or lose anything of monetary value in
condemnation case because of any such al-
“Jeged gift or had any direct, real and certain

50

GENERAL PROVISIONS

Title 1

interest in subject matter of the condemna-
tion suit. Narro Warehouse, Ine. v. Kelly
(Civ.App.1975) 530 S.\W.2d 146, ref. n.r.e.

11. ——— Corporate officer or stockhold-
er, relationship to
Facts that trial judge had disqualified
himself in a previous suit involving corpora-
tion, that his brother was a member of the
judiciary of county which was corporation’s
sublessee, and that he was acquainted with
party seeking appointment of receiver for
corporation and a witness for such party
were not sufficient reasons to disqualify
" trial judge from hearing suit for appoint-
ment of receiver for corporation. Citizens
Bldg., Inc. v. Azios (Civ.App.1979 390
S.\W.2d 569. -

13. —— Attorney in contingent fee, rela-
tionship to

Trial judge did not err in permitting his
son to participate actively in trial of case as
one of several attorneys representing plain-
tiffs in products liability action. where it
was shown that attorneys were represent-
ing plainuffs on contingent fee contract but
that trial judge would not be asked to ap-
prove contract or set such fee. F. M. C.
.Corp. v. Burns (Civ.App.1969) 444 S.W.2d
315.

14. ~—— Marriage, relationship through

Trial judge's son-in-law, who was attor-
ney for husband in divorce proceeding, was
not a “party” within meaning of Const. Art.
5, § 11, and this article. Martinez v. Mar-
tinez (Civ.App.1980) 608 S.W.2d 719.

In divorce proceeding in which no attor-
ney fees were awarded, trial judge. whose
son-in-law was attorney for the husbund.
was not disqualified, though it was asserted

that attorney fees could have been award-
ed. Id.

15. Acting as counsel

Judge was not disqualified by reason of
the fuct that he allegedly was the prosecu-
tor in defendant’s prior 1962 conviction for
unlawfully breaking and entering a motor
vehicle. Griffin v. State (Cr.App.1972) 487
S.w.2d 81.

Where alleged ancestor in title of party
asserting ownership of certain land had con-
sulted with trial judge, at time he was prac-
ticing attorney, and obtained from him writ-
ten title opinion which dealt with identical
fact in dispute, trial judge had been “coun-
sel in the case” within meaning of provizion
of Const. Art. 5, § 11, governing disqualifi-
cation of judges. notwithstanding that trial
judge was unaware that he had been prior
counsel and that opinion mayv have been
written by someone else in his attorney’s
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GENERAL PROVISIONS
Title 1

office. Williams v. Kirven (Civ.App.1976)
532 S.W.2d 139, ref. n.r.e.

If trial judge gave advice as attorney to
matter in dispute. even if no fee was
charged for such advice. trial judge is dis-
qualified to sit in such manner which has
ripened into suit. Id.

16. Acts of disqualified judge

- In divorce action in which trial judge ap-
_proved party's property settlement agree-

ment, whereby husband retained ranch,
where it was not shown that trial judge had
ever represented husband or advised either
of parties with respect to conveyvance of
surface rights to ranch land to husband
from his parents, trial judge was hot dis-
qualified even though he had acted as nota-
rv public in acknowledging execution of
surtace deed and deed of trust and filled
out a check signed by husband in part pay-
ment of the purchase price of the land.
Conner v. Conner (Civ.App.1970) 457 S.W.2d
593. error dismissed.

18. Objections and waiver

-Disqualification of judge cannot be
waived. Natural Gas Pipeline Co. of Amer-
ica v. White (Civ.App.1969) 439 S.\Wv.2d 475.

Alleged agreement to waive trial judge's
disqualification under this article and Const.
Art. 3. § 11, because judge's wife was relat-
ed by blood to one of the parties to be sued
was invalid. Cain v. Franklin (Civ.App.
1972) 476 S.W.2d 952, ref. n.r.e.

Trial judge’s disqualification to hear suit
because judge's wife was related by blood
to one of the parties thereto could not be
waived, and a judgment rendered by judge
so disqualified was void. Id.

Complaint that trial judge was without

- right to sit for another district judge was

not fundamental error and could not be
urged for the first time on appeal. Foster
v. Laredo Newspapers, Inc. (Civ.App.1975)
530 S.W.2d 611, reversed on other grounds
541 S.W.2d 809, certiorari denied 97 S.Ct.
1160, 429 U.S. 1123, 51 L.Ed.2d 573.
Where no objection is made in trial court
to right of judge from another district to sit

Art. 16a

in case, and no question as to his qualifica-
tion is made. ail objections and exceptions
to his power and authonty to try case are
considered waived. Id.

18.5. Hearing

Where facts alleged to disqualify judge
are unchallenged or admitted, question of
disqualification is one of fact and no hear-
ing is required. Maxey v. Citizens Nat.
Bank of Lubbock {Civ.App.1972) 489 S.W.2d
697, reversed on other grounds 507 S.W.2d
722.

Mere assertion that upon hearing disqual-

ifying interest of judge might be made to
appear did not require hearing. Id.

19. Presumptions and burden of proof

Presumption of integrity accompanying

act performed by judge under sanction of
official oath cannot be overcome by infer-
ence, conjecture or speculation; challenge
of disqualification must be by ailegations of
fact of positive and unequivocal character.
Maxey v. Citizens Nat. Bank of Lubbock
(Civ.App.1972) 489 S.W.2d 697, reversed on
other grounds 507 S.W.2d 722.

21. Review

A reviewing court must scrutinize a
record closely when there has been a mo-
tion for disqualification of judge. Texas
Elec. Service Co. v. Boyce (Civ.App.1972)
486 S.W.2d 111. ’ .

Judges of Court of Civil Appeals were not
disqualified from considering issues raised
on appeal of case involving rates of light
and power company, even though all judges
of court were customers of such company.
City of Houston v. Houston Lighting &
Power Co. (Civ.App.1975) 530 S.W.2d 866,
ref. n.re. -

Although question of qualification of ap-
pellate judges to act on litigation involving
rate request of utility of which judges were
customers was not formally raised on ap-
peal of case, question was fundamental,
presented itself, and would be considered.
1d.

Art. 16a. Certification of County and Precinct Officers-Elect to Secretary of

State

(a) On or immediately after January

1 following a general election for state

and county officers, each county clerk shall deliver to the secretary of state a

certified statement containing:

(1) the name of each candidate elected to a county or precinct office;

(2) the office to which the candidate has been elected; and

(3) the date of the person’s qualification for office.

(b) The secretary of state shall prescribe the necessary forms and instructions

for the transmittal of the statement. .

Added by Acts 1985, 69th Leg., p. 1703, ch. 211, § 4, eff. Jan. 1, 1986. 00000045
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DISQUALIFICATION OF JUDGES Art.5, §11

jury upon demand by either party to di- term, as {s made plain by the provision
vorce suit, Skop v. Skop, Civ.App., 201 that at each term the doclet is to be
S.Ww.24 7. called to give parties the opportunity to

make the demand. San Jacinto Oil Co.
5. Transfer of case to another court v. Culberson, 100 T. 462, 101 S.W. 198,

IWhen a case, in which a trial by jury Failure to object to the discharge of the
has been demanded and fee paid, has been last jury for the term <vhen present and
transferred to another court, the party is failure to deposit a jury fee until after its
entitled to a trial by Jury. ‘Warner v, discharge justified the trial ccurt in refus-
Crosby, 75 T. 295, 12 S.\W. T45. ing defendant’'s demand for a jury. Downs

Where a case docketed as a jury case for v. Wilson, Civ.App., 183 S.W. 803.
five years was then consolidated with a Where plaintiffs did not object to dis-
subsequent suit and transferred to the charge of jury for term, and failed to de-
same district, held, that piaintiff was en- mand jury trial on first day of term, in
titled to a jury trial in the consolhidated accordance with Vernon's Ann.Civ.St. art.
acton. though the record did not show 2125 their negligence in allowing jury to
rayment of the jury - fee, Arlington be discharged, etec., was sufficient ground
Heights Realty Co. v. Citizens' Ry. & Light for denial of their demand for jury trial
Co., Civ.App., 160 S.7W. 1109, at second term. Blair v. Paggi, Civ.ApD.,
219 S.W. 287,

6. Waiver or forfeiture of right Defendant, against whom a default was

One who was ncgligent in not being pres- rendered under Vernon's Ann.Civ.St. art.
cnt at the trial in person or by attorney 2154, for failure to appear and anstwer in
eanrot complain that his case was not re- an accounting suit, not having demanded

+ained on the jury docket. Harrms v. Kel- a jury, under art. 2157, to assess damages,
um & Rotan Inv, Co., Civ.App., 43 S.\W. was not entitled to a writ of inquiry there-
Py for, though he could have demanded one.

Dunn v. Gasso, Civ.App., 241 8.1V, 201.
Where defendant had performed every

requirement for a jury trial, but was ab- Where a case which was one of fact was
sent on the day of the trial, it was error &n appearance case, and a jury trial was
io try the cause without a jury, since her demanded while the jury was in the box,
rizht was not forfeited by alLsence, Titz- and the fee tenderud., on default day for

zerald v. Wygal, 24 C.A. 372, §9 8.\, 21,  the term. refusing a Jjury trial on the

ground that it had been waived at a pre-
A jury trinl at one term Is not waived vious term of court was error. Davis v.
by a failure to demand it at a preceding Iight, Civ.App., 232 S.\W, 227,

$§ 11. PDisqualification of judges; exchange of districts; holding
ccurt for other judges i

Sec. 11. No judge shall sit in any case wherecin he may be in-
terested, or where either of the parties may be connected with him,
either by affinity or consanguinity, within such a degree as may be
prescribed by law, or when he shall have been counsel in the case.
When the Supreme Court, the Court of Criminal Appeals, the Court
of Civil Appeals, or any member of either, shall be thus disqualified to
hear and deterimine any case or cases in said court, the same shall be
certified to the Governor of the State, who shall immediately commis-
sion the requisite number of persons learned in the law for the trial
and determination of such cause or causes. When a judge of the
District Court is disqualified by any of the causes above stated, the
partics may, by consent, appoint a proper person to try said case; or
upon their failing to do so, a competent person may be appointed to
try the same in the county where it is pending, in such manner as
may be prescribed by law.

And the District Judges may exchange districts, or hold courts
for each other when they may deem it expedient, and shall do so when
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Art. 5, §11 JUDICIAL DEPARTMENT

required by law. This disqualification of judges of inferior tribunals
shzll be remedied and vacancies in their offices filled as may be pre-
scribed by law. As amended Aug. 11, 1891, proclamation Sept. 22,
1391.

INTZRPRETIVE COMMENTARY

The common law of disqualification of judges was clear and sim-
ple: a judge was disqualified for direct pecuniary interest and for
nothing else. Bracton tried unsuccessfully to incorporate into Eng-
lish law the view that mere “suspicion” by a party was a basis for dis-
qualification. A judge should disqualify, said Bracton, if he is re-
lated to a party, if he is hostile to a party, if he has been counsel in a
case. Nevertheless, it was Coke who, with reference to cases in
which the judge’s pocketbook was involved, set the standards for his
time in s injunction that “rno man shall be a judge in his own case.”
Blackstone rejected absolutely the possibility that a judge migit
be disqualified for bias as distinguished from interes:.

Pecumiary interest took many forms. A judge might be disquali-
fied because he received the fine which he had power to indict. Or
he might be disqualified in an ejectment case in which he was lessor
of the plaintifi. It was even held that a judge was disquaiified for
intercst because as a taxpayer his decision might afiect his taxes.
This case went too far, for if judges were disqualinied as taxpavers
some suits could scarcely be decided. Mindiul of this difficulty,
Pariiament in 1743 provided that taxpaying justices of the peace
might sit in these local government cases. Thus grew the modern
rule of “necessity’”’, that judges should not decline to sit where no
substitute was readily available. ‘

A variant of “interest” is “relationship”, the problem posed where
"2 judge participates in a case involving his relative. Qddly enough,
the English courts held early that a judge was not disqualined by
relationship, but that a jury was. In connection with jury disqualifi-
<ation the courts were faced with deciding what degree of relation-
ship necessitated disqualification; it was noted in 1572 that “all in-
habitants of the earth are descended from Adam and Eve, and so
are cousins of one another,” but “the further removed blood is, the
more cool it is.” The line was drawn in that case at the ninth de-
gree.

In short, English common law practice at the time of the estab-
Tishment of the American court system was simple in the extreme,

Judges disqualified for financial intcrest. No other disqualifications
were permuitted.

In America, the contemporary disqualification practice of both
federal and state courts is broader than that of the English common
law. Not only has the principle of pecuniary interest been extended
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DISQUALIFICATION OF JUuDGes Art. 5, §11

to leep pace with changing econoinic institutions, but relationship be-
tween judge and litigant and a variety of other types of judiciai bias
have been prohibited in modern practice.

Each state has some statutory or constitutional law on the sub-
ject of disqualification of judges, but all shadings of view on par-
ticular grounds for disqualifica.ion exist. These divergencies stem
from two fundamentally diffcrent pclicies wiich govern the field.
All courts want justice done, but the contlict of values comes over

method: if disqualification oi judges is 100 easy, both the cost and
the delay of justice go out of bounds. 17 disqualification is too hard,
cases may be decided quickly but unfairiy.

This problem was recognized

as early as 1845 in Texas. when

the authors of the first state constitution tried to draw a line wiiere

they believed the privilege of disy
they were successiul as 1ar as the fee
cen be deduced from the fact tha

ation might be abused. That
iings of Texas were con
t the provisions on disqualica::

uaii

of judees of the Constitution of 183 were carried forward into
ail the later constitutions of Texas inciuding the present one.  An
amendment of Art. 3, Sec. 11 occurred in 18921, to include the Court
of Criminal Appeals and the Court of Civil Appeals which super-

scded the o'd Apneilate Court.

Historical Ncte

This section, as originally adopted in
1870, read as follows:

**Sce. 11, No Judge shall sit {n any case
wherein he may be interested, or where
cither of the purties may be connceted with
hirmy by aflinity or consanguimty, within
such degree as may be presenbed by laxw,
or where he rhall have been counsel in
the case. When the Supreme Court, or the
Appellate Court, or any two of the mem-
bers of either, chall be thus disqualificd
to hear and determine any ciase or cases
in said Court, the same shall be certified
to the Governor of the State, who shall
frunediately commaission the requisite nuin-
Ler of perzony learned in the law, for
the trial and determiration of =aid cause
or causes. When a Judre of the District
Court is disqualified by any of the causcs
above stated, the parties may, by consent,
appoint a proper person to try the case:
or. upon their fafling to do sn, a comne-
tent person may be appointed to try the
same in the county where 1t {8 pending,
in such manner as may be prescribed by
law. And the District Judges may ex-

chanzc districts, or hold courts for each
other. when they miay deery it expedient.
and shall do so when directed bv law. The
dizqualification of Judges of inferior tri-
bunais shall be remcdied, and vacancies
their otlices shall be filled, as prescribed
by law.”’

The amendment adopted in 1591, substi-
tuted “‘the Court of Criminal Appeals,
the Court of Civil Appeals,” for ‘‘the
Appellate Court,”” and ‘‘any member of
either,”” for "any two of the members of
cither.”” It also made verbal changes, add-
fng *‘either’’, before *by afiinity or con-
sanguinity’’, changing *“said cause or caus-
es’’, to rcad ‘‘such cause or causes”’, and
changing “‘directed by law™, to read ‘‘re-
quired by law'’,

Earlier Constitutions:
Const 1845, art. IV, § 14,
Const. 1861, art, IV, § 14
Const.1866, art. IV, § 12,
Const. 1569, art. V, § 11

109
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Art.5, §11

Note |

JUDICIAL DEPARTMENT

Cross References

Dixquaiification of judzes, see Vernon's Ann.Civ.St. art. 15; Vernnn's Ann.C.C.P.

arts, 552-050.

Ixchanze of distriets, see Vernon's Ann.Civ.St. art. 1016.
Ho'ding court for or with other district judgze, see Vernon's Ann.Civ.St. art. 1916.

Tpecial judges,

County court, see Vernon's Ann.Civ.3t. arts. 1930-1933.
District court, see Vernon's Ann.Civ.St. arts. 1385-1893,

Notes of Decisions

Acts of disaualified judge 18, 19
Permissible acts 13 .
Agresment cn Special judge 21
Atiorney rciated to judge 12
Constructian and appication 1
Corporate cfficer or stockhoider related to
judge 13
Tcunsel in case 14
County attorney 27
Court of Civii Appeals. judges of 26
Court of Criminal Appeais, judges of 23
Creditor, interast as 7
Degree of relat:onsnip 11
Determination of disqualification 17
Disgualifization in gencral 3
Exchange of districts 22
Fees 23
Fees and commissions, interest by reason
of 3- .
Holding court for another jucge 23
Interest of judge 4-9
Creditor, interest as 7
Fees and commissions, interest by
reason of 8
Nominal parties, disqualification of §
Question involved, interest in 9
Taxpayers, interest as 6
Legislature's power 2
Municipal cfficers 23
Nominal parties, disqualification of 5
Objections 16
Permissible acts of disqualified judge 19
Question involved, interest in 9
Relationship to parties 10-13
Attorney related to judge 12
Corporate officer or stochkholder related
to judge 13
Degr=e of relationship 11
Special judge 20
Stockholider related to judge 13
Supreme Ccurt Justices 23
Taxpayers, interest as 6
Waiver of disqualification 15

4. Construction and application

Constitution controls  Vernon's Ann.C.
C.P. art. 552, Ex parte Kelly, 111 Cr.R.
34, 10 S.Ww.24 U8,

2. Legisiature’s power

Whi'e district courts.- their Jurisdiction,
and the qualifications of Jdistrict court
judges, were fixed by Constitution, Legis-

lzture was given exclusive authority to
create such courts, to iix their territorial
Juriz.iictio® and to determine their num-
ber. Picrson v, State, 147 Cr.R. 15, 177
S.W.2d 97

3. Cisgualification in gesneral

A county judge who in his officiali char-
aciter has conducted procecdinzs for the
open.ng of a road. and has instructed and
advised that suit be brouzht for the recov-
ery of money wrongluily gaid for the right
of way. and has employed counsel to rep-
resent the interests of the county in a
suit brought in his court for the recovery
of such money, is not therebv disqualified
irom trying the case. Clack v. Taylor
County, 3 App.C.C. § 201,

The fact that a county judze has pre-
sided at the trial of a cause in a justice's
court dJdoes not disquslify him from hear-
ing such cause on appeal. Deckhamn v.
2ice. 1 C.A. 281, 21 S.\W, 389,

On a prosecution for violating the local
option law a judge is not disqualified by
reason of previous public statements and
actions concerning such law, Bateman v.
State, Cr.App., 44 S.3W. 299,

A judge is not disqualificd at a trial for
keeping a diserderly house by reason of
having attended a meeuns of the judges
of the state cadled to dav ways for sup-
prossing disorderly  heuses, Daliley v.
State, Cr.App., 53 S.W, 821,

The grounds of the disqualification of
the judzes of the courts in this State are
specificd in the constitution and they are
exciusive of all others; and the fact that
a jucze may have tried the cuse in a lower
court or participated {n the decision in
such court is not niade ¢ne of thewm, Gal-
veston & IL Inv. ¢o. v. Grymnes, 94 T. 618,
63 =AYV, 860, 6t S\, 778

On n prosecution fer a vio'ation of the
local option law, the judze held not his-
qualiicd from presiding at the trial. Dur-
rell v. State, Cr.App., L5 S.\WV. 914,

On criminal proseccution, a remark of
the trial judge held not 10 have disqualified
him (rom tryingg the case. Dismarck v.
State, 45 Cr.R. 54, 73 S.W. 005,
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DISQUALIFICATION OF JUDGES Art.5, §11

A district judge was not disqualified to
pass upon a motion to quash the panel of
jurors because it invoked the legaiity of
his own act in selecting a jury. TFreeman
v. McElroy, Civ.App., 149 S.W. 428,

Conilitions miven by this section for dis-
qualic.cation of Judge are exclusive, and
pre.udice of judge is not ground for dis-
quatiicntion.  Lerry v. State, 83 Cr.ik.
210, 203 S.\W. 901

A judge is not disnualified from proceed-
ing with the tnial of an action because he
has aiready expressed an opinion thercin.
Montiort v. Daviss, Civ.App.. 21§ 8.3V,
80G.

Where no issue was raised during the
wrial as to the presiding jucge’s liability,
a mere rossibility of liabiliity, which must
be estabiished in another suit, does not
Jdisqualify him, Davis v, Wylie & Jackson.
Civ.App., 241 S.W, 1114,

‘It is the policy of the courts to hold that
trial judge is qualified to act whenever it
is at all possib'e. Marsh v. Ferguson, Civ.
App., 262 S.W, 875,

In a suit to cancel a deed because of
crantor's mental incapacity, that trial
iudge entertained an opinion as to gran-
tor's mental condition did not disqualify
}:im from hearing the case. Senter v.
Isham, Civ.App., 202 S.W. 618.

Trial judze held not shown to be disquali-
fied, where there was neither allegation nor
wroof that judze had ever been of counsel
‘or either of parties in case, that he was
retated to either of them, or that he had
any pecuniary intcrest in subject.-matier
of suit or its outcomie. Ferguson v. Chap-
man, Civ..\pp., 94 S.W.2d 503,

Assignments secking to raise question of
Jizsqualification of trial judee, alleging such
~targes as bias and prejudice, were insufli-
vient, since grounds set forth in Constitu-
1on and statute enumerate only insitances
in which an interest, not pecuniary, will
disqualify judee. Id.

Tre statutory grounds of disqualification
of judee in crimninal cazes are exclusive.
i parte Largant, 144 Cr.I. 592, 162 SAW,
o1 410, cerdorari denicd €3 S.Ct. 72, 317
1.8, 668, 8T L.I30. 526, rehearing denied 63
t. 443, 317 U.S. 712, §7 1.13d. 568,

Record showinz only that trial judge
tuul told father to follow instructions of his
attarney dild not support contention made
Lor first time on appeal that judge was dis-

aadified to try case involving custody of
tinor child as between Jdivorced parents
‘: crause judce allewedly had diccussed the
faets with father before father took chiid
cem miotler, Thowmpson v, Haney, Civ.
App, 101 S.W.20 401,

_The rules annonnced in this section and
\.rn'on’s Ann.Civ.St. art. 15, upon subject
+f disqualification of a judge by reason of

Note 4
interest in case or by rcason of relation-
ship to one of parties are mandatory.
Try v. Tucker, 116 T. 18, 272 S.W.28 Il18.

County sherift is officer of district court,
and therefore district judge properly con-
cerned himnself with preserving dignuity and
respect of his court and all of its ofiicers by
attending conference of county official
whicii resulted in attempt to procure sher-
ifl's r2signation, and fact tha: judpe had
participated in such conference would not
disqualify him to hear proceeding brought.
by sherilf for injunction to restore him to
office. Willborn v. Deans, Civ.App., 2iu S.
W.2d 721, ref. n. r. e

4. fInterest of judge

A judge who with others had signed a
subscription contract for the payment of
money on certain conditions, the subseribs
ers being severally bound. is competent to
try a suit a2gainst another subscriber on
the same instrument. Dicks v. Austin
College, 1 App.C.C. § 1CeS.

Prejudice not based on the proper:y in-
terest is not a legal disqualification. John-
son v. State, 21 Cr.R. 436, 20 8.3\, 985,

A julge in possession of the land in con-
troversy cannot try a case between other
parties ciaiming title thereto. Cazey v,
Xinsey, § C.A. 3, 23 SV, S1S.

A justice cannot try a case in which he
is the party injurcd. Lx parte Ambrose, 32
‘Cr.R. 488, 24 S, 201

A sale of land confirmed by the judge
who purchased it is void. Fricburg v, Is-
bell., Civ.App., 25 S.WW, §S8.

Where a judicial officer has not so dl-
rect an interest in the ease or maiter as
that the result must necessarily affcet him
to his personal or pecuniary loss or znin—
then he is not disqualified to sit. City of
Qak Clift v. State, 97 I 391, 70 S.W. 1868,

.\ judge holding a policy in a mutual life
fnsurance company heid disaualificd to pre-
side at the trial of an action to recover ¢n
a poiicy of insurance issucd by that com-
pany. New York Life Ins. Co. v. Sides,
16 C.AL 246, 101 WL 1308,

A judze holding a benefit certif.eate in
a mwuatual benefit society held disqualified
to preswde in an action againat the so-
ciety. Sovercign Camp, Woudimen of the
World, v, llale, 56 C..\. 447, 120 S.\W, 509,

Where a judge was the owner of cer-
tain property in a city when he granted an
injunction restraining a railrond company
from removing its general otfices from the
city, on the thecory that such removal would
constitute a breach of the contract made
by the railroad company’s predecessors. he
was disqualiticd to act under this section
on account of his .nrerest. Kansas Clty
M. & O. Ry. Co. of Tex. v. Cole, Civ.App.,
145 8.\, 1098,
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Where a judge of the county court was
made a party in case by allegations of a
cross-action of a suit in the justice court,
he shouid have held himsell disqualified to

sit in case on appeal to county court.
First Nat. Bank v. Herreil, Civ.App., 190
S.W. 797

Where a district judge acquired land be-
fore suit involving his titie was filad. and
disposed of it before case was tried, he
had no such immediate and direct inter-
est as disqualificd him from trying case,
even If he conveved his interest by gen-
eral warranty deed. Clexz v. Tempie Lum-
ber Co., Civ.App., 195 5.\W. G4,

Execution purchaser of Iand subsequent-
iy soild under prior deed of trust. wio
thereafter was elected disirict judsze, held
not disqualified in an action involvinz such
land. Lee v. Lritish & American Mort-

. gage Co., Civ.App., 200 S.W. 420.

Judge held not shown dirqualified to try
action on life policy because holdire rol-
icy in the company, it no: being shown
savient of policy sued on wouid have any
direct effect on any fund in which he
smight participate. Kansas City Life Ins.
Co. v. Jinkens, Civ.App., 2L2 8§53V, 772

In action by a county against the sure-
2ies of a bznk to recover on bLonds given
2y the bank as a desository of county
fun-s. the {act that the trial judgz2 owned
fand situated within two miles of a pro-
posed kighway, to the construction of
which the commissioners’ court appropri-
ated whalever stum belonging to the county
should b2 recovered, did not disqualily him.
Blakeney v. Jehnson County, Civ.App.,
253 S.\W, 333,

Interest of a judse in a case in com-
mon with others, in a public matter, does
not dizqualiiy him. Interest to disqualify
a judge fromm sittin® in a case must be di-
rect, real, and cevtain, in the subject-mnt-
ter of the litimation, not merely incidental,
remote, contingent, or pessible, under this
=ectien., Hubbiird v, (lamilton County, 113
“T. 517, 231 S.\W. 990,

Judge tiling primary clection contest can-
not cail special terins of court for purpose
of trying such contest. Monre v, McCal-
lum, 116 T. 142, 287 S.W. 493,

The words *‘may be” imply that {f there
is a doubt of a judge being {nterested in
the case he s thereby disqualificd. J.inds-
ley v. Lindsley, Civ.App,, 132 S.W.2d 4135,
reverscd on other grounds 129 T. 512, 163
S.Ww.2d 633.

The {ntcrest sufficicnt to disqu:ulify a
Judge 1rom sitting in & case must be a
direct. real and certain intercst in the
subjert matter of the litigation, not merely
indircet or incidental or remote or con-
tingent or possible. Id

JUDICIAL DEPARTMENT

“Interested in the case’ means a direct
interest in the case or matter to be ad-
judicated so that the result must neces-
sar:ly affect the judge's personal or pe-
cuniary loss or gain. Ex parte Largent,
Cr.App., 162 S.W.2d 419.

The interest of a judge in order to dis-
qualify himn must in general be a direct
pecuniary or property interest in the sub-
ject matter of litigation, and a remote or
problematic interest or one merely in the
legal question invoived will not suflice.
Wagner v. State, Civ.App. 217 8.\W.2d 4¢3,
ref. o. r. e

5. ——— Nominal parties, disqualification of

A judge is not disqualified to trv a suit
brought bv him in his official capacity, for
thie use of the county, on a rewa: liquor
dea'er's bond. Gradv v. Rozan. 2 Apo.C.
C. £ 2360; Deters v. Duke. 1 App.C.C. § 204;
Clacit v. Tavior County, 3 App.C.C. § 201,

In a suit upon a bond executed to the
county judge, for the hire of a county con-
vict, the county judge is not disquahfied
from tryving the case. Peters v. Duke, 1
Apd.C.C. § 304; Grady v. Rogan, 2 ADp.
C.C. § 260.

County judre held not disqualitied by in-
terest to try a suit brousht by him, as
nominal plaintiff, for the usa of the coun-
ty. Mclnnes v, Wallace, Civ.App., 44 S.\WV.
23T,

The answer and cross-bill fn a suit to
restrain the enforcement of a judument
held not to state any cause of action
arxainst the judse who issued the temporary
fnjunction. but obviously set up merely
for the purpose of disqualifving him, and
therefore not to interest him in the suit
so as to disqualify him. Kruegel v. Bolanz,
100 T. 532, 102 S.%. 110.

6. ~—— Taxpayers, interest as

A taxpaver in a city who is not an in-
habitant of the city is not disqualiic? to
sit in a case against the city whic!i does
not dirvect!y involve a tax. City of Dallas
v. Peacock, 8§89 T. 58, 32 S.W. 220: CQlack
v. Taylor County, 3 App.C.C. § 201,

A Judge owning taxible property in a eity
against which suit is brousht to annul the
corporation and remove its orlicers is dise
Quatiticd to try the cause. Stuate v. City of
Cisco, Civ.App., 83 S.W, 214,

A Judge. a taxpaver of a efty, held not
disqualificd fn an action aguinst the city
to recover on its bonds. ‘I'liornbursh v,
City of Tyler, 16 C.A. 439, 43 S.W. 1054

The Interest which disnualities a distriet
Judge to try a cuase i3 In the *cause” and
not in the question involved in the cause.
Therefore a district judge who Is a tax
payver in a city is not disqualiiied to trv a
case brought by such city azainst a eitd-
zen thereof to recover city taxcs aleged to
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_DISQUALIFICATION OF JUDGES Art. 5, §11

be due by the latter to the former. Nalle
v. City of Austin, 41 C.A 423, 93 5.1, 143,

Under Dallas Charter, art. 2, § 5, In suit
to determine swhether ordinance authoriz-
ing the issuance of bonds was legally adopt-
ed, taxpayers of Dallas held disqualified to
sit as judzes, in view of this section,
whether the ordinance was submitied to
the eiectors under the initiative and refer-
endum provisions of the charter (article 8)
or not. Holland v. Cranfill, Civ.App., 167
S.W. 208. -

In taxpayers' suit to enjoin county offi-
cials from making contsact with paving
company, trial judge held not disqualified
for interest as taxpayer. Orndorif v. Mc-
Kcee, Civ.App., 188 S.\W. 432,

A judge is not disqualified, because a
cit:zen and taxpayer, to sit in a suit to en-
Join the c¢ity from expending money to
consiruct a lighting plant, Willianmison v,
Cavo, Civ.App.,, 211 S.W. T3,

Jucdges, who are taxpayers of a city, al-
though interested in a suit brought in be-
half of the taxpayers of such city as a
c'ass to enjoin a purposed expenditure of
the public funds and donation of land, they
are not so immediately and directly ‘‘in-
terested’” as to be disqualified to try and
hear the suit, under this section and Ver-
npon's Ann.Civ.St. art. 15. A judce, who
is a residen: of a city and a taxpayer,
al:l.~uch interested in a suit brought by
cer:nin persons in behalf of the taxpayers
of the city as a class, is not a *‘party,’”” to
the suiz, so as to be disqualified to hear it
City of Dallas v. Armour & Co., Civ.App.,
216 S\, 222,

In taxpayers’ suit attacking a county
road construction contract, held that the
judge tryving the case, a property taxpayver
of the contracting county, was not dis-
ijualified, the validity of the bonds for the
ron construction and of the tax levies
made o sccure their payment not being
fivoived. Owen v, Fleming-Stitzer Road
Builling Co., Civ.App., 250 S.\W, 1038.

District judce was not disqualified to try
an action against a city for perszonal in-
jaries and render judgment for the plain-
tift mercly hcrcause he was a taxpaver on
property within the city. City of Hender-
son v, Fields, Civ.App., 258 S.1V, 525,

In a county’'s action to establish funds
deposited in a bank, closed for liquidation
Ly the banking conunissioner, as a gen-
eral deposit payable from the depositors’
zuaranty fund, the trial judge was not
disoualified because he resided and paid
taxes in such county. Chapman v, East-
land County, Civ.App., 260 5.\, 883,

This section disqualifying judge {rom sit-
tiny in case in which interested was not
changed by amcndment of 1871, held
strongly persuasive that it should be Inter-
oreted as theretofore practically construed.

Note 8
and hence as not dizquallfying judge own-
ing taxable property in city from sitting
in case in which money judgment could be
rendered against city. Garess v, Tobin,
Civ.App.. 261 S.\W. 430.

A judlge’s interest as taxpayer disquali-

fles him to sit in taxpayer's suit, lhough“

the suit is nominally for plaintiff's inter-
est and not for ell similarly sitvated.
Judge owning property in city held dis-
qualified to sit in taxpzyer's action to de-
clare null and void attempted tax lJevy.
Marsh v. Ferguson, Civ.App., 262 S.W, 805.

YWhere judge's pecuniary interests are
not specially affected, a judge is not, by
reason of being & taxpayver, disqualified
from sitting in a case although he may
have a merely incidental, remote, con-
tingent or possible pecuniary interest in
the subject matter of the suit. Wagner v.
State, Civ.App., 217 S.TW.2d 463, ref. n. I, e.

Where quo warranto proceedings twere
brought to question the validity of forma-
tion of Jjunior college district and trial
judge otwned property within purported
boundaries of district which would be sub-
Ject to tax in event district was held to be
valid, trial judge had no direct personal
interest in quo warranto proceedings which
would disqualify him. Id.

7. == Crzditor, interest as

A judre who holds an approved claim
agzainst an estate is disqualified from any
action therein, Ii's corders affecting the
administration of tiie estate are coram non
judice and void. Eurks v. Bennett, 62 T.
27

Under Act Dec. 23, 1849 (Hart Dig. art.
326), where the chief justice of the coun-
ty court was a creditor of the estate, he
was disqualified to act in a proceeding to
sell land thereof. Joody v. Looscan, Civ.
App., 41 S.W, 621,

Special Judze presiding over adminjstra-
tion of decedent’s estate held disqualisied
by rcason of claim against the estate, so
as to avoid a sale of realty., City of Ll
Paso v. I'L. Dearborn Nat, Bank, Civ.App.,
71 S.W, 799,

8, ==— Fess and commissions, interest by
reason of

The county judge is not dxsqu’\hﬂcd from
trying o cause by reason of the fecs allowed
him, Iennctt v. State, 4 Cr.R. 72,

The drainaze law by allowing the county
Judie certain comnussions on the sale of
bonds is not in violution of this section pro-
viding that ne Judge shall sit in any case
in which he may be intcrested. Wharton
County Drainage Dist. No. 1 v. Higlee,
Civ.App., 149 S.\W, 381,

Justice taxing fees against convicted
defendant held disqualifed for pecuniary
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intcrest making judgment void. EXx parte
West, 111 Cr.I2. 129, 12 S.W.2d 216,

§11

9. —— Question invoived, interest in

A mere interest in the question involved
in a pendiny suit, there being no actual in-
tercst in the subject-matter of litication.
does not dizquaiify a judze, McFaddin v.
Preston, 34 T. 402; Taylor v. Willlams, 20
T. §83.

The interest which disqualifies a district
judge is not interest in a question to be
determined. but interest in the cause itself
on trial. So held in aMrming the compe-
tency of a district judge to try an action to
recover possession of a portion of a tract
of langd, against a defendant to whom nlain-
tiff's tendered a severance from, other de-
fendants. although the judge hims=eif was
interested in the title to other poruons of
the same tract embraced in piaintif{’s bill
but not invoived in the sceverance. urnigsby
v. May, 84 T. 240, 19 S.3W. 345,

Rev.CIv.St.1911, art. 1675, disqualifies a
district judge interested in the ‘‘cause,”
not one ‘interested in the qtestion to be
determined.”” as would disquaiify the judges
of the Supreme Court and Courts of Civil
Appeals (under Rev.Civ.,, arts. 131¢ and
1584). New Odorless Seweraze Co, v. Wis-
dom, 30 C.A. 224, 70 S.\W, 305,

Under this section and Vernon's Ann.Civ.
St. art. 15, a trial judge is not disqun’ified
bv his interest in the question invelved,
as distinsuisiied from the result of the suie,
Stockwell v. Glaspey, Civ.App., 163 SV,
1151,

10. Relationship to parties

The judze cannot make an order dismiss-
ing the suit as to a party whose relation-
ship disqualifies hini. and then adjudicate
upon the rights of the remaaining parties.
Gains v, Darr, 60 T. 676; Garrctt v. Gaincs,
6 T. 435.

A surcty on a claimant’'s bond is such a
party to the suit for the trial of the right
of property that his retationshin to the
judge will disqualify him f(rom trying the
suit. }odde v. Susan, 55 T. 389.

In a suit against the husband of a sister
to the wife of a district judge, if the de-
fendant represents a right elaimad by i
s2lf and wife in community, and if the
judgment ta be rendered fasinst e huse-
vand would affect the conumunizy «stinge of
himsell and wife even to the exi-nt of
costs, then the wile mwust be counsiticred,
within tlie meaning of article 3, seetion
11, of the Constitution, a party to the suit,
and the district judsze is disquaditled from
trying the cause. Schultze v, McLoeary, 73
T. 92, 11 8§23V, 224,

Vernon's Ann.Civ.St. art, 15, relating to
disquahncation of judge, appiies although

1

JUDICIAL DEP.ARTMENT

the person so related s administrator oniv.

Dennard v, Jordan, 14 C.A. 328, 27 S.W.
875,

The judge’s rclationship to the garnishee
docs not disqualify him in the main action.
Patterson v. Seeton, 19 C.A. 430, 47 S.\W.
732

Where a judge is disqualifed to =it in a
criminal case because of consanguinity to
defendant. the consent of the parties can-
not remove his incapacity. Gresham v.
State, 43 Cr.R. 466. 66 S.\V. 845.

A judge who is the father-in-law of a
daughter of an intestate is disqualified from
hearing an action by the widow suing in
her capacity as survivor and representative
of the community estate on a note exe-
cuted to the intestate in his lifetime, under
this section, thoush the daughter is rot
named as a partr. Duncan v. Herder. I7
C.AL 542, 122 8.3V, 904,

The word *‘party’” {n this section was not
limited to those named as parties in the
pleadings, but included ail persons directiy
interested in the subject-matter and re-
sult of the suit, including a purchaser or
property sold at a guardian’s sale pursu-
ant to an order of the court. Jirou v. Jirou,
Civ.App., 136 S.WV, 493,

Persons unnamed in a suit by plaintiffs
suing for themsclves and in behalf of oih-
ers interested are not ‘“partics” within
this section, disaqualifying Judrce related to
parties. International & G. N. Ry. Co v.
Anderson County, Civ.App.. 174 S.3W, 203,

Judge held not disqualified because pra-
ceeding was instigated by his father-in-
law, unless the father-in-law had a dirse:
pecuniary interest in the result of the trial.
Wolnitzek v. Lewis, Civ.App., 183 S\, 812,

That judge in garnishment proceedings
{s related to garnishcee, or is in some wayv
connected with, .or intcrested in., subjocte
matter of proceedings, docs not render vor !
Judgment in original suits against Jdetend-
ant. Geriach Mercantile Co. v, Huches-
Bozarth-Anderson Co., Civ.App., 195 SV,
784,

A surety on an appeal bond is a “*party'’
to an action, but in an action for damages
for wrongful sequestration, judgment in
original proceedine will not be Leld void on
ground of disquadineation of eaunty judes
bocause of rel~tionship with surery on ap-
poad bond,  Fred Mereop Ly Coods Co, v,
Fikes, Civ.App., 211 3.W, &

The county court jndze whose dasighter
was the wiie ot 2 litigant's s0.a was not re-
Lated Ly aflinty” to the litivant (o dis-
qually him from sitting in the cause. Wil.
liams v, Fester, Civ.App., 223 S.W. 1200,

In a quo warranto procceding under Ver-
non’'s Ann.Civ.8t. art. 5977, 10 remove n
sheritf  for misconduct, private relators
have no private interest in the proceeding,
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DISQUALIFICATION OF JUDGES Art.5, §11

and are not parties to the cause, so that
their relationship to the judge would dis-
qualify him, especially where, upon objec-
tion, the pleadings are amecnded so as to
eliminate parties related to the judge. and
costs were paid up to that date. Reeves v.
State, Civ.App., 258 S.W. 35iT.

Where plaintiffs were brothers-in-law of
presiding judge, judge was disqualified
from acting in any litization before his
court involving such plaintiffs. Milan v.
Williams, 112 T. 60, 24 S.1W.24 391,

A judge was not disqualified to try suit

- for recovery of interests in 0il and gas

‘zasehold estates because his son was as-
sociated with one of defendants in busi-
ness ventures not involving such lease-
Yholds, where son twas rot interested in
teaseholds and verdiet would not atfect his
interests, thoush judgment against such
Jefendant would resuit detrmimentally to
<uch venturcs. Norris v, Cox, Civ.App.,
121 S.wad 1028,

Provision of Constitution and provision of
statute which relate to the disqualifica-
-ion of judges from sitting in a case when
rzlated to the parties are “mandatory’,
Adcock v, State, 146 Cr.R. 84, 172 S.W.2d
93,

Disqualification of district judge by rela-
-ionship to a party thereio to hear appeal
rom probate court order refusing to sct
aside appointment ¢f administrator de bonis
non or. order such proceeding tried joint-
'y with appeal froin order appointing tem-
porary administrator of same estate did
aot disqualify judge to hear appreal from
order appointing temporary adininistrator
10 which judge’'s relative was not a party
or invalidate trial of such appeal. Fry v.
Tucker, Civ.App., 197 S.1W.2d 375, affirmed
in part, rcversed in part on other grounds

. 146 T. 18, 202 S.W.2d 218.

The rule disqualifving a judge from sit-
ting in trial of case hecause of rclation-
=hip to one of the parties prevents a judge
from deciding any question affecting a
verson related to him within prohibited
Jdegree dircctly interested in subject inatter
and result of suit, regardless of appear-
ance or nonappearance of the person’s
name in the record. [Iry v, Tuciier, 146
T. 18, 202 5.\.24 218,

Trial judge was disqualified by relation-
ship from disposing of procveding to which
husband of his wif{e’s first cousin was
party, on ground that any order taxing
vosts against cousin's husband would affect
community rights of eousin, and neither
fact that trial judge, at time he tried case,
did not know that he was disqualitied, nor
fact that possibility of coliccuing costs
taxed against such cousin’s husband and
Lis wifo was doubtful, would abrogsate the
rule. Id.

Where appeal from probate court order
refusing to set aside appuintment of ad-

Note 11
ministrator de bonfs non, certiorari to set
aside such order and appeal f{rom order
appointing temporary administrator were
tried together, disqualification of trial
Judge to hear the appeal and certiorarj di-
rected at order rerusing to set asice ap-
pointment of administrator de bonis non
by relationship to a party thereto aiso dis-
qualified judge to try appezl {rom the order
appointing temporary administrator. Id.

11, —— Degree of relationship

A Jjudge who is cousin to the wife of a
party to a suit is disqualified. Collateral
consanguinity {s the relation subsisting
among persons who descend from the same
common ancestor, but not from each other.
Lineal consanguinity is that reiationship
which exists among persons where one is
descended from the other. In computing
the degree of lineal consanguiniiy exisung
between two persons, every generation in
the direct course of relationship between
the two parties makes a degree. Thus,
brothers are related in the first degree.
The mode of computing degrees of coilat-
eral consanguinity is to Dlegin with the
common ancestor and reckon downwards,
and the degree the two persons, or the
more remote of them, is distant from the
ancestor, is the degree of kindred between
themn. Thus, an uncle and nephew are re-
lated in the second degree, First cousins
are related by aflinity in the second degree.
T. T. R. R. Co. v. Overton, 1 App.C.C. §
533.

YWhen the great-grand{ather is the com-
mon ancestor of the county judze and of a
party to a suit being tried before him, the
former is disqualiticd to try the case under
Vernon's Ann.Civ,.St. art. 1, since the com-
mon law method of computirg degrees of
relationship is the rule in Texas. DBaker
v. McRimmon, Civ.App., 48 S.\W, 742,

Where the great-grandmother of plain-
tiff's wife, who was interested in an action
and of the judge who tried the same were
the same persoun the judge was disqualitied
by rclationship within the third degree,
Gulf, C. & S. F. Ry, Co. v. Looney, 42 C.A.
234, 95 S.wW. 691,

A district Judge who was a second cousin
of plaintil’s wife was disqualitied to try
the case, so that orders made thercin were
coram non judice. IEx parte West, 60 Cr,
R. 485, 132 S.\WV. 339.

That county judge’'s grandfather and
plaintilf’'s grandmother were brother and
sister shows that the judge and plaintift
were related by consanguinity within the
third degree, disqualifying the tormer to try
the case., Barnes v, Rilcy, Civ.App., 145
S.\W, 292,

A judge 1s related to his wife's first
cousin by atlnity, although not to the hus.
band of such cousin. and, where a judg-
ment against the Lusband would adversely
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affect the community Interest of his wife's
cousin. he is disqualified. Seabrook v.
First Nat. Bank of Port Lavaca, Civ.App.,
171 S.W. 247

A judge who presided at trial of cause,
who was related within third degree to a
surety on appellant’s bond, should have
excised himsclf as disquealificd, and de-
clined to make any order in case. First
Nat. Bank v. Hecrrell, Civ.App., 180 S.W.
79T,

Where a district judge is related within
the third degree to parties to a suit for an
injunction and receiver, he is ther2by dis-
qualified from hearing the injunction suit,
Woodward v. Smith, Civ.App., 233 S.W.
847. -

TWhere county judge. hefore whom Dro-
eceding was had to show that one previ-
ously deciared to be of unsound mind had
recovered his sanity, was e husband of
the aunt of the wife of the one previously
ad,nviged intane, the county judce was
reinted to the one previousiy adju<ced in-
sane 'vithin third degree by aftlinity™ un«
der Vernon's Ann.Civ.St. art. 13; Ver.
non's Ann.C.C.P. art. 332, ard hence his
ment showing recovery of sanity was
~oid. Irons v. Suate, 142 Cr.R. 227, 1352
S.awvad 332,

Jurcr whose sister had married second
cousin of deceased was not disqualified
as beirg related to decearsed in third de-
grec from servinz at trial of defeadant
accused of murdering deceased. Cortez
v. State, 144 Cr.2. 116, 101 S.3W.2d 435.

Judge was related by affinity within the
third degree to his wife’s first cousin and
hence was disqualified to dispose of mat-
ters involved in proceeding to which such
though
cousin herself was not named as a parny
and any adjudication therein, with the
exception of court costs, could affcct only
the aileged separate estate of her huszband.
Ery v. Tucker, Civ.App.., 197 S.\W.24 375,
aflirmed in part, reversed in part on other
grounds, 146 T. 18, 202 S.W.2d 213.

12. —— Attorrey related to judge

An attorney, having o contingent fce, Is
not a party to the suit whose relationship
disqualities the judge. Winston v. Master-
son, §7 T. 200, 27 S.\W, 7G8.

A judgment rendered by a state judgze
does not deprive the defeated party of his
property without due process of law, in vio-
lation of fourtcenth a:nendment to the fed-
eral constitution, merely because the judge
was the father-in-law of the attoracy of
tho successful party, who was enntled to
reccive a part of the judement for his fees.
Missouri, K. & T. Ry. Co. of Texas v.
Mitcham, 57 C.A. 134, 121 S.W. §71.

Trial judge, who was brother to plain-
tiff's counsel In suit on insurance policy,
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JUDICIAL DEPARTMENT

held not disqualified by reason of such re-
lationship. Mlissouri State Life Ins. Co. v,
Rhyne, Civ.App., 276 S.\W. 737,

Where plaintiff and his attorney invoked
Jurisdiction of court for decision on amount
of fee to be paid by p'ainu:ff to attorney
in compensation case, judicial determ
tion of amount of such fee was renuired
and attorney was a ‘‘partv’’ to litigarticn
within meaning of statute dizquaifving
Judges who are related to parties, and de-
cision of judge who was father of attorney
was void. DPosta! dMut. Indemnity Co. v.
Eilis, 140 T. 570, 1€ S.\Vv.2d 482,

13. —— Corporate officer or stoskholder
related ¢o judge

A Judge is not dirqualified hecause he is

related to tho president of and stockholder

in a company which is a pariy 10 the
suit. Vise County Cozal Co. v. Carter
Bros.,, 3 App.C.C. § 3(6.

A judze who is the brother-in-law of a
stociihnldir and president ¢f a corporation
is not disqualified to try un action to v nich
such corporation is a fpar Lewis v,
Hilisboro Roller-2liil Co., Civ.App., 22 5.3V,

338,

Appointment of a receiver for corporaticn
by a judge related to some of :he =
koiders who were not parties
Ex parte Tinstey, 57 Cr.R.
306, €5 Am.St.Rep. §18.

Vas,

Tha fact that the trial indge In sarnish-
ment was tie father-in-law of the casmer.
who wus a stoclihnlder in the garnishee
bank, would not disgualify the judge under
this section because of athnity or con-
sanguinity, Kingman-Texas Impicment
Co. v. Herring National Dunk, Civ.app
133 S.W. 391, '

Judre related within prohiivited docrees
to stockhoider of capital stocli corporation
held not disqualitied from tryving case
whorein  corporation was party.  Texas
I"arm Tturecu Cotton Ass'n v. Williams, 117
T. 218, 300 S.W. 44. )

14. Counsel in case

That the presiding judze has here:iofore,
as couns<l, given an opinion in regard to
tho validity of the title to the land in con-
troversy is not a ground of disqualification.
H. & T. C. Ry. Cu. v. Ryvan, 44 T, 426; Lce
v. Heuman, 10 C.A. GGG, 32 S.W. 393, Nor
is it a ground of disqualitication that he
has acted as an attorney lor a part owner
of the lund in litigation, but who was not
intercsted in the pending suit,  Glasscock
v. Hughes, §5 T. 461, Liut if he has at any
time been consulted by and given advice to
one of the litizants as to the matters in dise
pute, although without fve, he is disquali-
fled. Slaven v. Wheeler, 5§ T. 23; New-
como V. Likht, 58 T. 141, 44 Am.Rep. 604.

This disqualification exists if the judge
has before his election Leuvn consulied as
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DISQUALIFICATION OF JUDGES Art. 5, §11

an attorney, and has given advice as to a
matter in dispute. which afterwards re-
sulis in a suit belveeen the partics at vari-
ance, cven thouTh he has charged no (ee
for his advice, That *‘the presiding judge
had heretofore. os connsel, given an opinion
in rez~ard to the valulity of the title to the
nnd in controversvy.' is not cquivalent to
*witere he shall have heen of counsel in the
casa™ (Const. of 1552, art. V, £ 11), and is
not 2 ground of dissualiiication, and an or-
der for change of venue for such reason is
not legal, and when objected to is a cause
of reversal, Railroad v. Ryan, 44 T. 4IG.

A District Judge cannot presile on the
trizl of a crinunal case wherein he has
teen of counsel. Thompson v. ftzote, 9 Cr.
B. €i2. Dut such disqualified [udge may re-
cewve an indicunent from the grand jury,
a:nd nake orders preliminury to the trial of
the case. Cox v. State, 5 Cr.R. 659,

An attornev for a priconer discovered
some interlineations and alteraiions in the
rriccrot's hoii-Ltond, and in converration
wiiho olanr atiorneyws tor the prisoner matn-
tairned the invarity of tia: bond in conse-
aucnce. He ii2id no convirsatien with the
prizoner on the subject.  Ield, that he
was not disqu:.litied to sit as judge in a
guit on tha bond. Hobbs v. Campbell, 78
T, 307, 19 S.W, 282,

A judge is not disqualificd by reason of
his j.2me havinz teen inadvertently signed
to a rleadiaT  Radiway Co. v. Mackney, 83
T. 41v, 18 S.W, 94D,

This section, when construed with Ver-
non’s Ann.C.C.P. 1323, arts. 25 and 32, does
no: discualify once who was district at-
tcrney and judgz-elect at the time the
offense was commiited, but who did not
appoar against the accused, from conduct-
ing the trial after his term as judgze began,
Ttziman v, State, 32 Cr.R. 426, 24 S.W, {12,

A county judge is not disqualified to try
a suit to rescind a sale induced by faise
representations, because he is the attorney
for a party prusecuting a suit in the dis-
trict court to recover goods sold to the same
buver on the ground that he had made
faise statements as to his financial condi-
tion. Meyers v. Bloon, 20 C.A. 654, 50
S.W. 217,

A county judge having been counsel for
defendant held disqualitied from presiding
at a certain trial. Woody v. State, Cr.
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