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3
— 1 SUPREME COURT ADVISORY
~— 2 BOARD MEETING
3 November 7, 1986
4 (Afternoon Seéssion)
5
6 CHAIRMAN SOQULES: Witat is the 997
7 MR. TINDALL: Okay. If you'll tUrn in
8 your -- if you've got your rule book, turn to page
9 144 and look at Rules 99, 100 and 101. And when I
10 circulated the first draft, you know, I started
11 with 103, but it Kind of sPilled over to 102. And
12 then somecne suggested that we combine Rule 99,
13 which is gsort oO0f the Content -- the issuanCe of
14 content to citation into one rule..
15 And so, if you'll see what I did on page 37
16 | on your handout, part of it, in combining it, I
17 took inspiration from the Federal Rule 4, but it's
18 no substéntive change.
19 CﬁAIRMAN SOULES: Okay. Do you have
20 any -- is there anYthing troubling about this?
21 MR. TINDALL: No, I thouyght it was --
22 I think it was B1il who suggésted that we combine;
23 and I have no pride in authorship. Rule 99 starts®
% 24 out -- well, you can read what it is and I just --
) - 25 - that's ; ﬁoint rYeally -- the éitation'issuénce,
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1 and then you go to the form of the citation and
r
L 2 the other one about other -- Rule 100 didn't seem

3 to say much. And then you héave Ehe reguisite,

4 which I said form the citation. The rest of it

5 seemed to be a redundancvy.

6 CHAIRMAN SOULES: Okay- DOes anyone

7 have any -~--

8 PROFESSOR EDGAR: I'm just looking at

9 Rule 101, current Rule 101, And it just says the
10 citation shall be styled "Tihe State of T<xas," and
11 I don't see that in here.
12 MR. TINDALL: NC ., And I'll tell you
213 why. That got back to what Tom Ragland pointed

14 out, I think, that you go to Rule 15. And it

15 says, "The style of all writs and process shall be
16 'The State of Texas.'" So, it was already covered
17 by Rule 15.

18 ‘ CHAIRMAN SOULES: Writs and process.
19 .Why don't we --

20 MR. TINDALL: See, when you go to Rule
21 15, which we're not tampering with today, it says
22 that it will be styled “The State of Texas."
23 CHAIRMAN SOULES: But it doesn't say
24 anything about citation.

25 - " MR. TINDALL: Well, not -- writ or
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5
—_ 1 process, and a citation would be a fofm of
- 2 process. So, it was -- I didn't put it into 99.
3 | CHAIRMAN SOULES: It wouldn't be -- it
4 wouldn't take much to put the citation, %"shall be
5 stvyled 'The Stéte 0f Texas' and be signed by the
6 clerk." |
7 MR. TINDALL: Oh, no, certainly not.
8 It's just conceptual -- 1if you want the issuance
9 and the content of the citation in one rule, then
10 we would combine 99, 100 and 101 into one rule.
11 CHAIRMAN SOULES: Do you see anything
12 else major or minoxr, Hadley?
13 PROFESSOR EDGAR: Well, it just -- 101
14 continues on it. It says, "It shall date the
15 filing of the petition, it's fiie number," and I
16 don't see that in here. And I think it ought to
17 have that in it.
.18 ' ' MR. TINDALL: Well, let's see.
19 PROFESSOR EDGAR: And the style of the
20 case, I think that ought to be in there.
21 MR. TINDALL: Why don't I pull this
22 one down?
23 PROFESSOR EDGAR: And it also says
24 that it shall be accompanied by the copy of the
25 plaintiff's petiéién, and I don't see that in
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I 1 here.
— - 2 MR. RAGLAND: It's got the 90 days --
3 MR. TINDALL: Let's pﬁll it down,
4 Luke.
5 CHAIRMAN SOULES: Okavy.
6 MR. TINDALL: I don't want to rewrite
7 it here.
8 CHAIRMAN SOULES: We'll just table and
9 -
10 MR. TINDALL: But if you want to, I'1ll
11 continue to combine ﬁhat into one rule.
12 PROFESSOR DORSANEO: Uh-huh.
13 CHAIRMAN SOULES: We'll table this
14 until the next agenda -- until the next meeting.
15 MR. TINDALL: Now, have we finished
16 102 to 107, Luke? Because that's what I had
17 worked on.
18 ' CHAIRMAN SOULES: Yes.
19 MR. TINDALL: I got your mailer this
20 week.
21 . CHAIRMAN .SOULES: Yes.
22 MR. TINDALL: Now, life was going
23 along relatively smooth until we got this
‘24 Committee on Administration proposal.
25 - CHAIRMAN SOULES: Incidentally, Pat
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1 Hazel, a friend of all of us, 1is here.  Pat is the
-
== 2 chairman of the Committee on Administration of
3 Justice, and he's got them moving effectively
4 hearing -- working on new rules.
5 And they did have a meeting recently and
6 approved some things for us, which that's what
7 Harry is saying here. He got some things late,
8 but that's good because we want to get them all
9 reviewed.
i0 Pat; we're going to report on one of the
11 rples that you had on your committee. Now, Harry
12 is going to report on the citation rules.
13 MR. TINDALL: Pat, I'm sorry I missed
14 your calls. I did call you on_this. Let's
15 assume, because this gets a litﬁle intricate --
16 o 1et's assume.102 through 107 is as we voted here
17 today, and then overlay those changes with‘what I
p 18 have juét handed you. And I'm sorry, I gave away
19 my only =-- do you have one, Luke?
20 CHAIRMAN SOULES: I've got two, thank
21 you. |
22 MR. TINDALL: All right. First of
23 all, the committee ~-- 1f you will lock back now,
24 to sort of tell you where we're going -- look on
25 Rule 103. Assume that tﬁé Ehanges on 103 that
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11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

change.

getting a green card back.

green --

get that any longer.
CHAIRMAN SOULES:
by mail. You cannot serxrve by
MR. TINDALL: You
get the defendant to sign it;
CHAIRMAN SOULES:

MR. TINDALL: But

8

I've got here have the changes the we voted today
so that it would say, "Citation and other notice
may be served by any sheriff or constable or other

person authorized by law." That would be our

The key change is that the Committee on
Administration of Justice informs us that you
cannot have restricted delivery of -- restricted
delivery of certified or registered mail to the
addressee only. So that, really, we do not have

an effective way of serving someone by mail and

PROFESSOR DORSANEO: Getting a

MR. TINDALL: What?
PROFESSOR DORSANEOQO: That's just not
delivery of restricted addressee only, now, right?

MR. TINDALL: That's right. You don't

So, you cannot serve
mail.

could get lucky and
I suppose.

Yes.

you can't restrict
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9
_ 1 it to the addressee only.
4; 2 CHAIRMAN SOULES: If that gets the job
3 done, 1f he signs 1it. I guess it‘does. I mean,
4 it sounds silly but service has been pretty
5 technical.
6 MR. TINDALL: That's right.
7 CHAIRMAN SOULES: And if you don't
8 mail with restricted to addressee only, certified,
9 you have not literally complied with the rules and
10 you cannot restrict addressee only -- post office
11 -- with no -- its notice available.
12 PROFESSOR EDGAR: When did they gquit
13 that?
14 MR. TINDALL: The Committee on
15 Administration of Justice says about a year and a
16 half ago.
17 PROFESSCR DORSANEO: Yeah, a long time
18 ago.
19 MR. HAZEL: It was guite awhile ago.
20 MR. TINDALL: So, what we ‘have here,
21 then, is 103 purged of the provision that service
22 by registered or certified mail is deleted. So
23 that you simply say, “"service of citation b&
24 publication."
B 25 We purged 103, as we voted on it'gefpre
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10
1 lunch, of any reference to service by mail.
[ ' : ﬁ
— 2 That's the only change that would be done to 103.
3 We voted on it before lunch to iﬁcorporate what
4 the Committee on Administration of Justice has
5 proposed.
6 PROFESSOR DORSANEO: There still is
7 certified mail and registered mail.
8 MR, TINDALL:‘ Yes. But it's
9 restricted delivery only, not addressee only.
10 B PROFESSOR DORSANEO: Well, I don't see
11 why we can't usé service by mail and just use the
12 service by mail that's available even though it's
13 different.
14 ' MR. TINDALL: Well, we come to that in
15 the next rule. |
16 PROFESSOR EDGAR: What yvou're
17 suggesting, then, is on page 39 that we just
18 simply aglete "service by registered or certified
19 mail." is that what you're saying?
20 : MR. TINDALL: That's right. "Service
21 by registered or certified mail and" would be
22 stricken so that it would say, "citation by
23 publication," you see.
- 24 . PROFESSOR EDGAR: Well, "service by
“ © 25 citation.” You would strike’oﬁt“"regisgeféd or
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1 certified mail and" --
:] 2 MR. TINDALL: That's correct.

3 ' PROFESSOR EDGAR: Okay. I just wanted
4 to know what you're proposing.
5 MR; TINDALL: Ckay. So that it would
6 read "Service of citation by publication shall, if
7 requested."
8 CHAIRMAN SOQULES: Then we're going to
9 come up with a new way to serve by mail.

10 MR. TINDALL: Yes. Now, that's the

11 only change on 103, if you want to go with what

12 the Committee.onvAdministration of Justice had

13 done.

14 Now, turmn, if you will, your attentions tq

15 106. And let me tell you what‘ghis long --

16. because it's a long, long proposal. It goes on

17 for two and a half pages.

18 ' PROFESSOR DORSANEO: It's a copy of

19 Federal Rule 4, basically.

20 MR. TINDALL: It's exactly Federal

21 Rule 4 with about the only changes using the words
22 "citation" instead of "summons" and using the word
23 "petition"” instead of "complaint." And what it

24 would mean is that under 10é, you either serve

25 them in person or, in the altérhativef‘you an:~
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. 1 ‘mail it to them and they have 20 days to -- well,
- 2 read what it is. You'll see.
3 You mail it to them, and if ﬁhey get it and
4 they want to accept that kind of service, they can
5 and they mail you back the return. If they don't
6 cooperate with you -and you have prcof of service
7 on them and you have to serve them by sheriff or
8 constable, then the Court will tax the cost which
9 vou go through against the defendant unless for
10 good cause shown.
11 ' PROFESSOR DORSANEO: So, if they don't
12 send you back the acknowledgment, you're back to
13 go.
14 MR. TINDALL: That's right.
15 PROFESSOR DORSANEO: If I advise my
16 clients to throw away the notice and
17 acknowledgment and we have no alternative other
18 than somé court order mechanism or something like
19 that.
20 . MR.'TINDALL: That's right.
21 PROFESSOR DORSANEOQ: That's what I
22 don't like about the federal rule because if they
23 don't send back the damned acknowledgment, then
= 24 you haven't accomplished anything.
- 25 | ; MR. TINDALL: Except this, and this is

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



13
_ A 1 where I'm open to it: You have thousands of debt
a— 2 cases and you have thousands of tax cases. And I
3 don't know if it would be an econbmic alternative
4 in those hundreds c¢f thousands of cases if they
5 couldn't mail them out. If they mailed out a
6 thousand of them, they got four or 500 of those
7 defendants to sign receipt of the papers, that
8 they have avoided a lot Qf expensive service.
S Department stores suing on their accounts.
10 The one thing I changed from the Committee on
11 Administration, Pat, after talking to Luke, was it
12 would be an alternative method of service, not --
13 the federal rules mandate, as I read them, that
14 you go with the mailing before you can g§ to the
15 marshall. |
- 16 PROFESSOR DORSANEO: No. The federal
17 rules don't do that. The federal rules say you
18 follow Ehe state rules or you do this notice and
19 acknowledgment.
20 . _ MR. TINDALL: Okay.
21 ' FRUOFESSOR DORSANEO: All right.
22 | MR. TINDALL: Now, I'm not that -- I
23 don't practice in those courts that much.
24 PROFESOSR DORSANEO: And really
25 “that's -- ' T
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— 1 : _ . MR. TINDALL: That's about what we've
- 2 done here. If we authorize a sheriff or constable

3 or other persons by law, apﬁointea person, or by

4 this mailing method, we've got a pretty close

5 match to the federal method.

6 PROFESSOR DORSANEC: Ckay. But the

7 federal method 1is supplemented by the state

8 method, and we kind of --

9 MR. TINDALL: If we have our method
10 and the mail method, you see --

11 PROFESSOR DORSANEOQO: Federal Rule-4 is
12 not a great rule. And the main problem is that if
13 they don't send back the acknowledgment, then you
14 basically have accomplished nothing whatsoever.

15 MR. TINDALL: Well, I talked to people
16 that do more federal practice. I do nil, so I

17 can't comment upon its efficiency other than it
18 hadn't abpealed to me for people who file hundreds
19 of lawsuits. To me, it delays your citation by 20
20 days beceause if I have a rush, I'm going to hire
21 someone to go serve the papers. I don't have to
22 wait 20 days to do it. So, I made that -- that's
23 what I didn't 1like about it.

24 MR. HAZEL: I know there's -- one of
25 the brobiems the federal has had, thefe are:tﬁo'
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. 1 lines of cases in the circuit courts on whether
-t 2 they get actual notice, and you can prove that
3 even though it didn't whether that's still gooa or
4 not. One line is saying "yeah" and the other is
5 saying "no." You've got to go back and serve
6 them.
7 | One of the things that this does, you dbn't
8 have to -- if this doesn't suéceed, vou don't get
9 it back in the 20 days, you can immediately go to
10 the Court for a substituted motion. You don't
11 have that probiem, and so you can get -- have the
i2 other kind of process served.
13 MR. TINDALL: But, Pat, we cured that
14 this morning.‘ We've authorized -~
15 | MR. HAZEL: Oh, you're going to cure
16 that.
17 MR. TINDALL: We're going to eliminate
18 all of Ehose affidavits that you've attempted
19 sexvice and so forth. So, the gqguestion is, if the
20 rules would allow service by a sheriff, a
21 constable, anyone authorized by the Court or
22 anyone authorized by law in the event the
23 legislature creates a regulated scheme, would the
24 - Committee on Administration of Justice st;ll'want
25 this mail method? To me, it's not --
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1 N MR. HAZEL: I think -- all the
— »
L 2 committee on the Administration of Justice was
3 trying to do, I- think, was trying to get rid of
4 the addressee only problem, still providing somne
5 way ©0f doing it by mail and trying to use the.
6 federal as a model for it, and using it rather
7 than going immediately to having a court order,
8 let it trigger the -- ybu know, the unsuccessful
9 so that the Court can go ahead and order 1it.
10 But if you've done away with the need to show
11 some other unsuccessful, you may not need it. I
12 thought one of the things, also, that we had
13 provided -- I thought it was in Rule 103 that the
14 lawyers could mail this. I thought that was --
15 CHAIRMAN SOQOULES: ’Yés.
16 MR. TINDALL: That's right.
17 MR. HAZEL: I don't see it on this
18 alternaée method. Maybe I'm looking =--
19 | MR. TINDALL: Maybe I -- no, it would
20 be 106a(l) (2). I tried to take exactly what the
21 Committee on Administration of Justice did. |
22 MR. HAZEL: Weil, I thought we had put
23 it in 103, saying that the lawyers coula do it
24 pursuant to 106. But it doesn't provide --
) 25 MR. TINDALL: Well, I didn't -- I
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—_ 1 didn't -- I changed it a little bit, not trying to
—!- 2 change the content of what ycu did. My federal --
3 my federal friends -- friends of ﬁine that
4 practice in the federal courthouse tell me they
5 don't like service by mail. it's awkward, it
6 delays getting papers done, and they just don't co
7 it. They use private process.
8 JUSTICE WALLACE: Does the clerk
9 charge for that citation which you have to send by
10 mail?
11 MR. TINDALL: Yes, you see -~
12 JUSTICE WALLACE: And then you would
13 have to go back and pay again to get another
14 citation if that one is not returned?
15 MR. TINDALL: I thiﬁk that's right.
16 '~ You couldn't just Xerox it and give it to your
17 process server. Isn't that right, Pat?
18 ' MR. HAZEL: I'm not following what
19 you're --
20 JUSTICE WALLACE: In other words, if
21 yYyou send one out by mail, you're going to have to
22 pay the clerk to issue that citation. If it
23 doesn't come back, then you've got to go down and
24 pay again to get another one by some other
T 25 method. _
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. 1 MR. HAZEL: Yeah, the provision is in
— 2 there just like it is in the federal rule. If

3 they don't return it, they have gbt it by mail but

4 won't return it, then you can have the cost

5 charged against them. Now, that sounds more like

6 it's a problem more lawyers aren't going to fool

7 with.

8 ' MR. TINDALL:_ That's right.

9 MR. HAZEL: Hell, who's going to go

10 down for a hearing to get $35 or something?

11 PROFESSCR EDGAR: The time expended in

12 that would not be cost effective.

13 | MR. HAZEL: That sounds 1like a

14 ridiculous kind of provision to me. I really

15 don't think the Administration of Justice

16 Committee is at all, you know, enamored of this

17 other than we've got to get rid of that old

18 addressée only because it just doesn't work except

19 unless iﬁ just happens to work, if somebody just

20 happens to sign it.

21 PROFESSOR DORéANEO: Well, somebody is

22 ' going to send back something if it's certified

23 mail, right? Somebody is going to send back some

24 kind of a green card. It's going to come back.

© 25 Something is =-- _
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} 1 MR. HAZEL: You'll know somebody
— ‘
L— 2 got --
3 PROFESSOR DORSANEO: There's some
4 return.
5 CHAIRMAN SOULES: No. 106a(2) is
6 dead. Texas has no mail service. You cannot
7 serve by mail in Texas at all because 106a(2) saye.
8 the only way you can do it is to restrict delivery
S to addressee only and that is not available.
10 PROFESSOR DORSANEO: OCkay.
11 CHAIRMAN SOULES: So, you can -- and
12 service of citation is a very technical thing.
13 PROFESSOR DORSANEO: What is
14 ~available?
15 CHAIRMAN SOULES: 'Jﬁst because you
16 send it certified mail and you get a green card
17 back signed by agent, you have not complied with
18 the subétitute service rule, and if you don't,
19 then vyou don;t have service.
20 PROFESSOR DORSANEO: A11 right. But
21 we're changing the rule, though. |
22 CHAIRMAN SOULES: Now, this -- what
23 this does -- you know, just speaking for it here,
24 I think it does not make sense to mail a copy of
- 25 | - the citation, to have to mail a copy of the
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- 1 citation.
— 2 PROFESSOR DORSANEO: It doesn't. It
3 doesn't at the federal level eithér because the
4 summons tells you the same thing that this notice
5 '. tells you.
6 CHAIRMAN SOULES: So, what I think you
7 should do is mail a copy of the petition with this -
8 thing on it. Now, why does that help? If, for
9 example, in family law practice, if you represent
10 the petifioner and you send this to the
11 respondent, the respondent and petitioner probably
12 have communications and you can communicate to the
13 respondent that if he doesn't send this
14 acknowledgment back, he's going to have to pay
15 some court costs. There 1is somé motivation.
16 There is some reason for them to take action --
17 that they're going to have to pay the cost of
18 issuing é citation and I think we put in here
19 attorney;s fees. Is that in here now, Harry? We
20 talked about that.
21 MR. TINDALL: No, I didn't get that.
22 I didn't have time to incorporate heow that would
23 be done, the taxing of it, and just -- what's
24 provided is down at the bottom on the alternate
25 ) p}oposal page is that however and unless for good
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L 1 cause -- "Unless good cause is shown for not doing
— 2 §0O the Court may order the payment of cost of
3 other methods of personal service‘by the person
4 served if such person did not complete returning
5 of it."
6 CHAIRMAN SOULES: The cost including
7 reasonable attorney's fees and --
8 PROFESSOR DORSANEO: You would have to
9 change the form then.
lOV CHAIRMAN SOULES: What?
11 PROFESSOR DORSANEO: Change the form.
12 And I'm prepared to vote for this if yéu -- notice
13 an acknowledgment -- if you take out, as you
14 suggested, the citation becausg that's stupid in
15 the federal rule, too. BecauSe'there are
16 alternate wayé to provide someone with the
17 information they need to have in order to know
18 what to.do after they receive a copy of the
19 petitioh complaint. Federal rule shouldn't say
20 send the summons either. That's just dumb in it.
21 CHAIRMAN SOULES: Yeah.
22 PROFESSOR DORSANEO: Okay. So, we
23 shouldn't copy what the federal rule has that is
24 silly in that respect. But I don't think the
25 a peéﬁlé are going to send back thefackdowledgment.
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1 I just don't think that theyire going to. So, I
—
L 2 think we end up with a nice superstructure that's
3 going to accomplish really nothiné.
4 MR. TINDALL: Well, that's what my
5 federal -- lawyers in the federal courthouse say
6 it's just not used. Does anyone here have an
7 experience otherwise?
8 CHAIRMAN SOULES: I wouldn't have any
9 hesitation at all using the family law case -- TRO
10 -- saving money.
11 MR. TINDALL: Right. Well, what
12 happens in those is you just write the defendant
13 and tell him to go get a lawyer and you'll serve
14 him.
15 CHAIRMAN SOULES: ‘Yéah, but now he's
16 coasting. He's got the walk. But there is no
17 sanction.
18 ' MR. TINDALL: That's right.
19 CHAIRMAN SOULES: There is nothing to
20 " cause him to send it back.
21 MR. TINDALL: Embarrassment at work.
22 ‘ CHAIRMAN SOULES: Yeah, you can say
23 that. But here --
24 PROFESSOR DORSANEO: I mean, this
25 |- - Wouldrﬁélfine. It will work when it works, if
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vyou're fixing to take

guestion, Bill. When
part of it out,

copy ©of the petition?
see they acknowledge

PROFESSOR

MR. BECK:

PROFESSOR
leﬁter says.

MR. BECK:

PROFESSOR
-- it sa&s,l"You must
part of this form and
completed form to the

right.

citation.

form, you must answer

CHAIRMAN SOULES:

MR. TINDALL: No,

form to the sender within 20 days,

23

that citation part out of

it.

CHAIRMAN SOULES: Theﬁ why nét give it
a try? I mean =-- David.

MR. BECK: Well, I just have a

yvou say take the citation

you would just be sending them a

That's right, but

you would send --
DORSANEO: Read this.
Pardon me?
DORSANEO: Read what this
That's the acknowledgment.
DORSANEO: The notice says
complete the acknowledgment
return one copy ©of the

sender within 20 days." All

"If you do not complete and return the

you may be

regquired to pay any expenses incurred in serving a

If you do complete and return this

the petition as required—ﬁy
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. 1 the provisions of the citation." We have to
e 2 change reference to the citation to say you must
3 answer the petition at a certein interval.
4 MR. BECK: That's what was bothering
5 me because it was a citation telling us what they
6 have to do.
7 PROFESSOR DORSANEO: I didn't read
8 this. I assume it was the same as the federal
9 form. It's a little bit model from being
10 changed --
11 | MR. HAZEL: I still want to mention
12 , something, though. If you adopt this, it seems to
13 me the only person allowed by these rules to mail
14 this is the sheriff or constable.
15 PROFESSOR DORSANEO:' That's right.
16 MR. TINDALL: No.
17 MR. HAZEL: And that's not what I
18 think - that's not what we intended. We intended
19 for 1awyérs --
20 ' MR. TINDALL: I didn't intend -- Pat,
21 I did not intend that in drafting this. I simply
é2 toock 106 =-- |
23 MR.'HAZEL; Well, it doesn't say
24 anywhere in 106, that I see, who can mail it, but
25 103 says who caﬂ‘sérve and that's only the sheriff .
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—_ 1 or constable.
— 2 PROFESSOR DORSANEO: Cr authorized

3 person.

4 MR. TINDALL: Well, except for -- all
5 right. I understana what you're saying. But I

6 intended for the attorney to go down, 1if we

7 adopted this, file the suit, get the citation,

8 bring it back to his office and mail it to the

9 defendant.
10 CHAIRMAN SOULES: I think this ought
11 to be in a different rule, something like "notice
12 of petition," not really "service." This doesn't
13 get service.

i4 MR. TINDALL: It really doesn't. It
15 delays 1it.

1l6 ’ PROFESSOR DORSANEO: It sﬁpposedly
17 works in California. That's where it was copied
18 from. That's where the fgds got it, the notice
19 and acknowledgment procedure.

20 CHAIRMAN SOULES: Notice cof suit. Ana-
21 I frankly think -- I think there is something |
22 unfair about requiring a party who's acknowledged
23 service to answer. I think this ocught to be when
24 it's filed by the -- plaintiff's attorney ought to
25 constitute it: S 7
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_ 1 MR. TINDALL: Could I propose thié,
— 2 Pat, if this wouldn't do violence to your
3 committee's work? We just voted ﬁhis morning to
4 make substantial changes in the way the papers can
5 be served that welnot adopt this mailing process
6 at this time and let's see how the new provisions
7 for court appointed persons or anyone else
8 works.
9 MR. HAZEL: Well --
10 MR. TINDALL: I'm not trying to fight
11 the Committee on Administration of Justice.
12 MR. HAZEL: No, I understand. I don't
13 think you're going to fight. We set this up
14 primarily trying to handle that addressee only
15 problem. That was the problem.
16 - PROFESSOR EDGAR: It's obvious, Pat,
17 and you:re right, that 106a(2), as it is now in
18 our ruleg, is no longer effective. I mean, we
19 can't serve that way any longer and we've got to
20 do something with that.
21 MR. HAZEL: Yeah, that's got to be
2é gotten rid of.
23 PROFESSOR EDGAR: And I --
24 MR. TINDALL: That's a separate issue.
25 though. - o '
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MR. HAZEL: And we were trying to comé
up with a federal method if we want a mail
method. Now, if you revamp it eﬂtirely SO you've
got -- our big problem we were having, I remember
-- because Luke was there -- with getting the
private process servers is we didn't want to get
the Texas Supreme Court in the having to get in
the business of regulating those folks. .The
legislature 1is going to have to do that sort of
thing. And that's why we wanted to leave some
room that that could be put in because we didn't
want to put it in.

PROFESSOR EDGAR: Well, 1f we deal
with the problem that we know we have, that is,
deleting the restriction addressee only, then we
kind of get into the ﬁroblem, though, that you
have presented in your alternative here to Rule
106.

I mean, it seems to me that simply deleting
the term "with delivery restricted to addressee
only" creates more problems than it solves. I
mean, we've got to go further. Am I right about
that or --

MR. TINDALL: You're right.

CHAIRMAN SOULES: You know, when this
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1 rule was first adopted -- or recommended by this
—
L 2 committee and sent to the Supreme Court, that
3 business with delivery restricted\to addressee
4 only was, in my judgment, unnecessary. And I
5 argued against it in this meeting whenever it was,
6 six, seven years ago. Because it was my feeling
7 that if you got a green card back, just an
8 everyday certified return receipt green card back,
9 that appeared to have a signature on the
10 addressee, or if it's not, it's a signature of
11 somebody purporting to be his agent, that that was
12 enough due process. It's probably barely enough,
13 if it is enough.
14 | But if it is enough, then you've got him fdr
15 a default judgment. And I coula never see this
16 addressee only working because, you know,Aas'soon
17 as you get to that point in getting the green card
18 signed;’you've got somebody's attention and he
19 ain't going to claim it. And that's why it hadn't
20 worked particularly weil.
21 PROFESSOR EDGAR: What happens, then,
22 if the defendant's name is John Smith and it comes
23 back signed by Pete Jones?
24 CHAIRMAN SOULES: He can always -- I
25 believe a defendant can prove th;tgyou never got
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personal service and get a judgment vocided in the
bill of review. Isn't that right?

PROFESSOR EDGAR: Yeaﬁ.

CHAIRMAN SOULES: At any time. So, he
comes 1in, you'vg got a default judgment,. you send
notice of judgment. You've got whatever his name
is -- John Jones signed on for Sam Smith and.it
says, "agent of addressee." "John Jones, agent of
addressee," that's printed on the form.

You take a default judgment, send out notice
of default judgment. He either gets it and comes
in or doesn't get it and never comes ‘in until

execution comes. But even whenever the sheriff

shows up on his door, if he can come and show that .

it wasn't his agent, he doesn't know anything
about this, then that default judgment -- and he
never had personal serviée -- that default
judgmenf is voided for lack of personal service.

And I always felt that somehow that all played out

if you just plain certified return receipt -- is
the registered mail still -- does that still
exist?

MR. TINDALL: Uh-huh.

CHAIRMAN SOULES: Okay.

PROFESSOR DORSANEO: You Sﬁill get a
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. ‘ 1 | . green card back, it just doesn't --
— 2 CHAIRMAN SOULES: 1It's not addressee
3 only.
4 PROFESSOR DORSANEOC: But that never
5 worked anyway. I mean, as you say -- I mean, the
6 postman never did that;
7 CHAIRMAN SOULES: It never did -- no
8 they -- they just take i; like a regular gréen
9 card ana you get John Smith or whoever -- whatever
10 names I've been using.
11 MR. HAZEL: That's why they dropped it
12 because the postman =--
13 CHAIRMAN SOULES: And it's never been
14 used. Probably if we took out'"delivery
15 restricted to the addressee ohiy," the Texas
16 process as it all plays out in all the rights that
17 a judgment debtor has access to probably protect
i8 us from'the due process challenge.
19 JUSTICE WALLACE: We've got another
20 problem here. If the green card comes back with
21 the addressee's name on it, there's no way you can
22 tell whether he signed it, his kid signed the
23 card, or his wife signed it for him or who.
24 Right now on our bar there's a stack of greén
25 cards, about four or five of thém.m The mailman
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. 1 leaves them there and says, "Sign a couple of
- 2 these and put it under the mat. When I've got a
3 letter for you, I'll pick it up ahd I'll leave
4 this for you."
5 And so you an't have the safety of the
6 mailman sayinfg . so and so must sign this so I
7 give it to you And if our mailman does it =--
8 we've had about three in the last month and every
9 one of them follow the same procedure. I assume
10 the entire postal service in Austin is delivering
i1 that mail on that same basis. All they want is a
12 card signed énd they've done their thing. And
13 vou're just begging for problems on default
14 judgments and you try to get one based upon
15 somebody's name being on that green card.
16 PROFESSOR DORSANEO: I think I'm
17 convinced that the notice and acknowledgment
18 procedufe, as defective as it might be, 1is going
19 to work a little bit better than nothing at all,
20 which is what we have 1if we use certified or
21 registered mail and erase the words "Gelivery
22 restricted to the addressee only."
23 MR. TINDALL: Well, that gets us back
24 then, you see. If we go that route, Bill, look at
25 | the alternate proposal then. - 103 saﬁifizes the -
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. l: reference to mail. And 106 deletes that |
— 2 restriction. 106a(2) is deleted, and substituted
3 in its place is this acknowledgmeﬁt procedure.
4 CHAIRMAN SOULES: And this needs to be
5 a completely separate rule, though, this thing
6 what wé've got here. Because 106 says how peocple
7 authorized by 103 can effect service, the 106 that -
8 we talked about before lunch.
S Now, we're talking about how lawyers and
10 parties can give notice of suit to others and
11 invite them to acknowledge that they have notice
12 of suit. It seems to me those are -- Hadley, I
13 think you were pointing out, and someone else,
14 that the 106 is restricted to people described in
15 103. '
16 : PROFESSOR DORSANEO: Although that
17 would be easy to change by modifying (a) -- the
i8 introducﬁory language part A -- cover only (a)l.
19 | MR. TINDALL: Pat, I did not --
20 CHAIRMAN SOULES: What about this
21 sitﬁation, théugh? Shouldn't -- if a parﬁy is
22 going to cooperate to the extent of returning an
23 acknowledgment of notice of suit, when that's
o 24 filed by the plaintiff, shouldn't that constitute
) i 25 - _an answer? Why? - A )
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. 1 o .~ PROFESSOR DORSANEO: I want to have
- 2 more -- I want to have the time to answer. See, I
3 want to --
4 ' CHAIRMAN SOULES: I mean to prevent a
5 default judgment. See, this says 1f you don't do
6 something else -- and I don't know whether a lay
7 person really is going to read all that or not.
8 He just says oh, I'm jus; acknowledging the suit.
9 He sends it back. It doesn't really sink in that
10 he's got to do something else.
11 Why isn't this an appearance? Stop calling
12 it an answer. When this is filed, why should it
13 not be the appearance of the person who has
14 cooperated in acknowledging suit? What -- then at
15 least you've got a contact if‘fou want to try to
16 - start discovery. He‘§4in-the lawsuit. You don't
17 have to serve the citation. And you've got 21 (a)
18 and all'the alternative methods.
19 PROFESSOR DORSANEO: What you're
20 -saying is the noticerand acknowledgment procedure
21 that may work reasonably well in the fedefal'coﬁrt
22 system beéause of the nature of the cases and the
23 parties may not work so well down in the county
24 court at law where some poor schnook has been suec
B 25 ‘for, you know, a couple thousand dollars. - -
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- 1 . MR. HAZEL: Wéll, you've raised
— 2 another intefesting point. If you file one of
3 these things, have you made an apéearance and have
4 vou waived wvenue?
5 MR. TINDALL: I know. Venue pleas to
6 the jurisdiction, I mean --
7 MR. MCMAINS: Venue in 120(a). I
8 mean, what do you do with all -- if you treat it
9 as an appearance, then there's a lot of things
10 that are going to go by the board before a lawyer
11 gets in.
12 MR. HAZEL: Yeah, you better not --
13 you better not call it an appearance. This has to
14 be some kind of an acknowledgment of notice.
15 MR. TINDALL: Well, that's all that's
16 in the =-- |
17 MR. HAZEL: It would have no other
18 functioﬁlexcept --
19 _CHAIRMAN SOULES: Okay.
20 PROFESSOR DORSANEO: Do we want to
21 surrender to the problem that mail service is a
22 real problem and just eliminate a(2) from Rulie 106
23 for now?
o 24 CHAIRMAN SOULES: I'd rather eliminate
k 25 N "reé£ricted to addressee dhly" andrletfpeople try
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1 it.
ij 2 PROFESSOR EDGAB: See if it works.

3 CHAIRMAN SOULES: And‘see if it

4 WOrks. And if somebody wants to try it and take a
5 default judgment, why --

6 MR. TINDALL: I'd go with Luke.

7 CHAIRMAN SOULES: ~-—- power to them.

8 MR. TINDALL: Let's eliminate that.

9 PROFESSOR DORSANEOQ: And put this
10 notice and acknowledgment thing on for further

11 study?

12 CHAIRMAN SOULES: Put it on our next
13 agenda. I think it's got scme -- it really needs
14 some study.

15 PROFESSOR DORSANEO: Maybe check to
16 see how it really is working in California where
17 it apparéntly is in use in the state superior
18 courts.

19 CHAIRMAN SOQULES: See, 1if it takes
20 another motion to get a default judgment in
21 California, like it does in federal court, then
22 you don't have the same problem with going and
23 filing an acknowledgment of suit that this
24 raises. And, that 1is, the next thing the guy
25 | -~ knows he;;‘éot a judgment against him. He thquht
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. 1 he was cooperating. That doesn't-seem guite.
;—J 2 cricket (phonetic) to me. Shall we table?
3 | MR. MCMAINS: Have yoﬁ already done
4 the 106 thing you were talking about?
5 CHAIRMAN SOULES: No.
6 MR. TINDALL: We need to go back and
7 amend --
8 CHAIRMAN SOULES: The other thing
9 would be to go to page 42 and 106a(2), line two.
10 Delete only the words "delivery restricted to
11 addressee" only. We've talked about it. Are we
12 ready to vote on that? Those in favor show by
13 hands. Opposed? That's unanimous.
14 Then we'll -- Harry, can we -- of course,
15 we're all in your report but you're get a lot cf
16 work. Can you give this some study to the mail
17 out?
18 7 f. MR. TINDALL: The other part -- I
19 don't want to delay the change in 106 that we
20 voted on today.
21 CHAIRMAN SOULES: Exactly. No, that's
22 done.
23 MR. TINDALL: Okay.
24 CHAIRMAN SOULES: But as far as
725‘ © réferring td;;; ) A
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MR. TINDALL: Sure. I'm very
interested in this area.

CHEAIRMAN SOULES: Okay.

MR, MCMAINS: What about the default
judgment rule?

MR. TINDALL: I want to bring —; Bill,
I know we talked about it otherwise. Look on 107
for a minute, you-all. I want to do something
that's always seemed an anomaly to me; Last line
about default judgment being on file for 10 days,
there's an odd way of computing that.? It says,
"exclusive of the day of filing and the aay of
judgment.” There's no other rule whe?e you
compute excluding the day of the hear;ng.
Everything eise, you know, you always‘exclude the
day of filing bﬁt'ybu can inélude'theiday of
hearing.

PROFESSOR DORSANEO: Well, actually,
the computation rule only works in one type of
computation. We have problems with the
computaﬁion rﬁle, generally, is that it doesn't
cover all of the computations that one has to
make. For example, it doesn't cover a computation
of the time period when you have to také action

within a certain number of days before a hearing.
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that computation.

CHAIRMAN SOULES:
backwards.

PROFESSOR DORSANEO:
backwards.

MR. MCMAINS: The fact of

is that really and truly this isn't a

the computation of the matter because

38

The computation rule will not tell you how to make
It doesn't count

It doesn't count

the matter

change in

question of the day of hearing.

it's got to be on file 10 days.

PROFESSOR DORSANEO:

MR. MCMAINS: Yeah.

have the hearing on the 10th day,

entire business day.

MR, TINDALL: Ckay.

when youvcompute, though,
MR. MCMAINS:
always exclude the day of filing.
day -- the first day 1s excluded.
CHAIRMAN SOULES:
MR. MCMAINS:

MR. TINDALL:

Is included.

it's not a
It's -- this says

All this 1is

saying is that means 10 days before the hearing.

10 full days.
Because if you

it hadn't been

on file 10 days, because a day is defined as an

I'm not -- well,

under Rule 4 --

But under Rule 4 you

You know, the

That's right.

And the last day --
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MR. MCMAINS: -- 1is included.

MR. TINDALL: But this excludes the
last.

MR. MCHMAINS: That means ycu have it
-- but that's when ycu have to do an act. That
means you have until the end of the business day
to do the act.

MR. TINDALL: You're right.

MR. MCMAINS: This is really a rule -
one of the backward-looking rules like Luke was
talking about.

MR. TINDALL: That's right. This 1is
not a within rule; this is a without.

MR. MCMAINS: It's got to be filed 10
days before you get to hearing;‘

MR. TINDALL: This is a without rule,
not a within rule. I'm going to withdraw my
suggestibn.

CHAIRMAN SOULES: Leave it like it is?

MR. TINDALL: Yeah. Unless you-all --

MR. RAGLAND: Mr. Chairman. |

CHAIRMAN SOULES: Tom Raglana.

MR. RAGLAND: I see absolutely no need
for the last paragraph of Rule 107, and I move
that we just strike it in its entirety,  and thét_
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_ 4 1 will eliminate all this counting.
;“ 2 PROFESSOR DORSANEO: Does anybody have

3 any idea why that is in there?

4 MR. RAGLAND: Absolutely no reason

5 whatsoever.

6 PROFESSOR DORSANEO: But it's not the
7 kind of thing that just would have occurred --

8 would have appeared. There must have been a

9 reason for it sometime.
10 MR. MCMAINS: I strongly suspect that
11 the reason may be of the delay of the citation
12 having been filed and having -- actually getting
13 to the file.

14 MR. RAGLAND: It would make no

15 difference, though. I mean, thé citation 1is

16 timely served and the answer date has not yet come
17 about, you can't get a default judgment. If it

18 has, thé;e's no need to give them another 10

19 days. If the defendant is served on the 1st day
20 of the month and his answer 1is due on the 21st, it
21 makes no difference when the sheriff's return is
22 filed. He still has the same amount of notice.
23 CHAIRMAN SOULES: I really don't
24 know. I know it's saved my bacon twice and I love
25 iﬁ. i

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



41
5} 1 PROFESSCR EDGAR: I wonder maybe,
— 2 though, Tom, if the re#son ftor it, though, might
3 be that if the rule were otherwisé, the Judge
4 would probably have to rely upon some oral
5 representation that was made by somebody that
6 citation had, in fact, been perfected. Thus, this
7 case was now ripe for judgment, when, in fact, it
8 méy not be. And that's why we require --
9 MR. RAGLAND: The trial judge is going
10 to grant a default judgment unless he has the
11 sheriff's return properly executed and in the
12 court papers.
13 MR, MCMAINS: As long as it's clear,
14 why should it make any differenqe?
15 PROFESSOR EDGAR: Iflthis entire ruie
16 is eliminated, there is nothing in the rules that
17 would reguire that.
18 ' CHAIRMAN SOULES: Tom, I will
19 entertain any suggestion you would like to make
20 for our next agenda on 107. We really do have a
21 lot of work to do, though. And I think that
22 that's going to take us some time to talk about
23 whether that's right or wrong to have that on
24 file, and we really -- we've got other people that
25 are appealing to us. I mean, at least delay it to
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. 1 the end of the day and see if we have time then.
;‘ 2 Does that complete your report, Harry?
3 MR. TINDALL: I belie&e we've done 102
4 to 107; it's the mandate. And 99 to 101 I'm going
5 to replow again. And I believe that completes my
6 work.
7 PROFESSOR DORSANEO: You thought you
8 were finished, didn't yoq?
9 ‘ CHAIRMAN SOULES: Harry, thanks a
10 lot.
11 MR. RAGLAND: Can I make just a
12 . clarification on the 1037?
13 CHAIRMAN SOULES: Yes.
14 MR. RAGLAND: As we.talked about
15 earlier here, where it refers‘té an order for
16 substituting service or -another person to serve
17 other than the sheriff or constable, does that
18 contemplété that in each individual case if you
19 want soméone other than the sheriff or constable
20 to serve the paper that you must get a court
21 order, or may the district courts enter a blanket
22 order, as they do in the federal court, which
23 says, John Smith is hereby authorized to serve
24 citations,.
- 25 ' MR. TINDALL: I think we -- that
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. 1 indicated that it would have to be an order of the
- 2 court in that case.
3 CHAIRMAN SOULES: No, that hasn't been
4 done.
5 PRCFESSOR EDGAR: That's not what the
6 rule says.
7 CHAIRMAN SOULES: That has not been
8 discussed. And what difﬁerence does it really
9 make if the Judge decides that he is going to
10 let --
11 MR. TINDALL: 1If the judge let's Bill
12 Smith serve all the papers in his court, who
13 éares?
14 | MR. RAGLAND: Well, I'm in favor of
15 it. I would 1ike for the Judge.to be aﬁle to
16 . designate a certain person in that county and you
17 not have to go over there and get an order in
18 every individual case. I want to short circuit
19 the sheriff and the constable, guite frankly.
20 because they're incompetent.
21 MR. TINDALL: This doesn't preclude
22 that, the way we've written it.®
23 CHAIRMAN SOULES: It doesn't. Ané --—-
o 24 ‘ PROFESSOR DORSANEO: I would want to
| 25 get that order filed in this case file, if it's
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1 , going to be a default judgment situation, before I
:] 2 would be confident that the.record --
3 MR. RAGLAND: The point I'm making is
4 the courts can enter general orders on the minutes
5 there that says that so and so is, you know,
6 authecrized to serve papers in this cause, and it;s
7 there until its revoked.
8 MR. MCMAINS: Yes. But how -- if you
9 do that, how does it get to this file?
10 MR. RAGLAND: Well, if you need it, I
11 guess you can go get a certified copy.
12 MR. MCMAINS: No. I understand. I'm
13 just saying, though -- but what Bill is talking
14 about, you've got to be able to.show that the
15 service was properly completed‘oﬁ the face of the
16 record of the papers in the cause.
17 MR. RAGLAND: Well, I assume that the
18 Court is'going to take judicial notice in the
19 orders he signs in his own court.
20 PROFESSOR EDGAR: Yes, the trial court
21 can, but the appellate court can't.
22 MR. MCMAINS: You have to get it done
23 then or it won't support your default.
24 CHAIRMAN SOULES: Judge -- a judge can
- 25 | - take judicial notice of anything that's in the
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L 1 clerk file whether it's in his file or not.
- 2 PROFESSOR EDGAR: Yes. The trial
3 judge can, but the appellate court can't in
4 reviewing that judgment.
5 MR. MCMAINS: The point is he has to
6 do it in order for it to appear of record so that
7 the appellate court can see that it was done.
8 MR. RAGLAND: Well, obviously, 1f
9 vocu're going to have that issue in the case, if
10 the plaintiff's lawyer hasn't got enough sense to
11 go get a certified copy of it and put it in the
12 record, he ought to have his license lifted.
13 CHAIRMAN SOULES: Or at least he can
14 get it in the aprellate record.
15 MR. TINDALL: That's right.
16 PROFESSOR EDGAR: All I'm saying is
17 that you caﬁ't rely upon the judicial notice
18 provisidn cf the trial judge in the appellate
19 court. You've got to do something else.
20 CHAIRMAN SOULES: - Unless you put in
21 the transcript.l
22 PROFESSOR EDGAR: That's all I'm
23 trying to savy.
- 24 CHAIRMAN SOULES: Okay. You're right.
’ 25 o PROFESSOR EDGAR: You can't just say
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— 1 judicial notice will take care of it, because it
— 2 won't.
3 CHAIRMAN SQOULES: Thaﬁ's right.
4 PROFESSOR DORSANEO: I don't think we
5 need to add aﬁything. I think lawyers can figure
6 out what to do.
7 MR. TINDALL: One thing for our
8 minutes. Luke, on 103 --
S CHAIRMAN SOULES: Okay. Harry., you
10 have the floor.
11 MR. TINDALL: Sinceilunch, I think we
12 did -- for housekeeping, we are goinq to take out
13 of 103 by -- well, no -- we were to leave 103
14 unchanged as we voted on before lunch. We'll
15 still leave in "service by regiétered or certified
16 mail;"
17 CHAIRMAN SOULES: That's right.
18 . MR. TINDALL: That stays in. I'm
19 SOrry.
20 PROFESSOR EDGAR: But that now reads
21 ! "citation and other notices," though -- |
22 MR. TINDALL: That's correct.
23 PROFESSOR EDGAR: -- rather than
24 "citation and process."
) 25 - MR. TINDALL: That's right.

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



47
- 1  CHAIRMAN SOULES: It does. |
- 2 MR. TINDALL: And the other change on
3 106 is "restricted delivery." Thét completes my
4 report.
5 CHAIRMAN SOULES: Thank you, Harry. A
6 job well done. Bill, did you have something now
7 on --
8 PROFESSOR DORSANEO: Well, I have
9 this. It will probably go pretty gquickly. Rule
10 182. And I've passed --
11 - CHAIRMAN SOULES: Does anybody need
12 182 that doesn't have a 'rule book?
13 PROFESSOR DORSANEO: Well, I made
14 . Xerox copies of these three pieqes cf rule book,
15 and they were handed out earliéf, I believe. And
16 there are more of them here if you didn't =--
17 anybody else need these? All right.
18 The'issue is a simple one, and it's whether
19 Rule 182 of the Texas Rules of Civil Procedure
20 "Testimony of Adverse Parties in Civil - Suitg"
21 should be repealed because of coverage of the same
22 matterlin a different way in Rule 607 and 610 of
23 the Texas Rules of Evidence.
24 ' Now, Rule 607 very cryptically d4id away with
25 - the vouéhe} rule that existed before. -You .now can
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—_— 1’ ~attack the credibility of any witness even if
— 2 you've called that witness. Ali right. That
3 makes Rule 182 unnecessary to the‘extent that Rule
4 182 says that you're not bound by the testimony of
5 an adverse party or other person covered by Rule
6 182.
7 Rule 610 of the Texas Rules of Evidence talks .
8 about the nature of examination. It is now going
9 to become Rule 611, according to Justice Wallace.
10 Well, Justice Wallace showed me a change by
11 amendment effeétive January 1, 1988, basically
12 saying the same with a slight modification to
13 paragraph C. "Leading guestions should not be
14 used on the direct examination Qf & witness," and
15 then it goes oﬁ in this amended'version, "except
16 as may be necessary to develop the testimony of
17 the witness."
18 All right. The long and short of it is that
19‘ 607 and 610 do everything that's done in 182 and
20 do it better, except for this language at. the very
21 end of Rule 182 that's underlined on this page
22 that I've handed out. 610 does not go on to say,
23 all right, after saying, "When a party calls a
24 hostile witness, an adverse party" -- and I'm
25 | reading from 610(c) which will become 611. “"When
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- 1, a party calls a hostile witness, an adverse party,
- 2 Oor a witness identified with an adverse party,
3 interrogation may be by leading qﬁestions."
4 It doesn't go on to say, "but opposing
5 counsel sha11>not be permitted to ask such witness
6 . leading qguestions or in any manner lead such
7 witness." Okay. It doesn't go on to say thét.
8 Soﬁe members of the Evidence Subcommittee, chaired
S by Professor Blakely, thought that they 1liked that
10 language and wanted Rule 182 retained because it
11 included it. Other members thodght it was kind of
12 unnecessary. I basically agree with the other
13 members, don't think that it's necessary, and
14 don't frankly think that it's a good idea to have
15 a blanket prohibition against‘uéing leading
16 questions ©Oon Ccross examination of your own party
17 who was called as an adverse party by the
18 opponené. I just think it'slunnecessary.
19 I think Rule 182 is unnecessary from top to
20 bottom. It has been since the Texas Rules of
21 Evidence were promulgated. I think it's
22 inconsistent. We should throw it ocut, and I so
23 nove.,.
24 ' MR. BRANSON: Well, what if we write
25 ‘the Evidence Committee and suggest that they add
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—_ 1 that language to 6102

— 2 PROFESSOR DORSANEO: All right. Let's
3 . sStop there. I don't think that lénguage is a good
4 idea insofar as it's a blanket prohibition.
5 MR. BRANSON: Well, I disagree with
6 yCou. If I call an adverse doctor to the stand
7 who's a party, I don't expect his attorney to be
8 able to lead him when he ﬁakes him on direct.

[Xe)

PROFESSOR DORSANEO: All right. I

10 don't think there's anything that -- I see what

11 you're saying, but let's look at 6 -- see if

12 that's really a problem in terms of --

13 PROFESSOR EDGAﬁ: It could be --

14 MR. MCMAINS: How dqes it define cross
15 examination, 1s the critical quéstion?

16 MR. BECK: Yeah, I mean it could be

17 controlled. Bill, why don't we --

18 ' PROFESSOR EDGAR: It could be

19 controlled. Frank, it could be controlled by the
20 Court under Rule 610(a) if the Court wanted to

21 prohibit the doctor's attorney from asking him

22 leading guestions on quote, "cross examination,
23 unguote. But, on the other hand, the Court in its
24 discretion may decide to allow it, too.

25 - MR. MCMAINS: But it's not cross
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. 1 xamination.
T 2 PROFESSOR EDGAR: Well, I put it in
3 gquotes.
4 MR. BRANSON: It's direct of an
5 acdverse witneés.
6 MR. MCMAINS: What I'm saying is I
7 don't have any problem with not having a blanket
8 prohibition against leading questions. There
9 shouldn't be anymore -- if we're expanding the
10 discretion of the trial court to permit leading
11 guestions, you know, even when you're on direct
12 examination, as I understand this rule to do --
13 then I don't have a problem keeping that, but you
14 should define out of cross exam;nation in an
15 automatic assumption of the right to ask leading
16 questions because this 1is not cross examination.
17 PROFESSOR DORSANEO: Well, the Rule
18 611 (c) is proposed in 610(c) as is currently in
159 e%istence -~ this may not be good enough for you.
20 It says, "ordinarily leading questions should be
21 permitted on cross examination." It doesn't --
22 MR. MCMAINS: I know, but is there a
23 definition of "cross examination"?
24 PROFESSOR DORSANEO: Well, probably
25 vou'd find cross Examinéﬁibn defined in the -- in
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. 1 various ways in the cases. I don't think there's
— 2 a definitionAin the rule book.

3 MR. BRANSON: Under what circumstances
4 would you not permit leading questions on Cross

5 examination? I don't know why -- I'm on that

6 evidence committee. I must have missed that

7 meeting. I don't know why we put "ordinarily" in
8 there.

9 MR. TINDALL: This is straight from
10 the federal rule, Frank.
11 PROFESSOR DORSANEO: I think it
12 probably contemplates this situation. What else
13 could it be? Your doctor.
14 MR. BRANSON: You cpuld have a hostile
15 trial judge that just didn't Waﬁt cross
16 examination.

17 PROFESSOR DORSANEO: Maybe a child.
18 ' MR. BRANSON: Yeah. I can see that.
19 . Maybe an infirmed witness.
20 MR. MCMAINS: A dunmy.
21 MR. BRANSON: I just woulid hate to do
22 anything to encourage the trial courts to allow a
23 party called as an adverse witness to be led by
24 their counsel when they took over what is truly.
25 direct examination. -
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_ 1 MR. TINDALL: Frank, I agree with ydu
- 2 if it's a party. I just concluded four days in a

3 trial, though, where the other si&e called my

4 client's accountant and ragged him around for a

5 day. It's very hard when you've got your case

6 topsy-turvy to then be restricted in trying to

7 move along in the trial to not asking some leading -

8 questions to clarify a lot of tough cross

9 examination. If you have =--

10 MR..  BRANSCN: Leading guestions,

11 V really, have always been discretionary, depending

12 on the witness, on the case law. At least that's

13 the way I've interpreted the case law. If the

14 trial judge really felt the witness needed to be

15 led to make his testimony comﬁréhensible, he had

16 that discretion with the rulé.

17 MR. MCMAINS: I, frankly, am not

18 aware, ahd Bill may have looked at it before, of

19 any case that's ever reversed on either the

20 allowance or disallowance.

21 PROFESSOR DORSANEG: The ones that --

22 the thing that would satisfy Frank's problem would

23 be to take that underlined language from Rule 182,
:; 24 "but opposing counsel shall not be permitted," to
N 25 modify it with an "ordinarily" origoﬁething like
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— B 1 that, and suggest that that be considered for
— 2 inclusion in this Rule 611l(c) that's going to be
3 changed anyway.
4 JUSTICE WALLACE: It was changed
5 Thursday afternocn by order of the Court. We
3 fol;owed exactly the recommendations of the Rules
7 of Evidence committee and this committee. I
8 double~checked with Newell Blakely word for word,
9 taking what Luke had sent me of this committee's
10 action, and the Court approved it Thursday. And
11 we didn't operate on 182. That was strictly on
12 the 610 and 611.
13 PROFESSOR DORSANEO: And I do think --
14 MR. BRANSON: Tell.me again, Your
15 Honor, what you added to 610 ana 611.
16 ’ : PROFESSOR DORSANEO: I'll show you,
17 Frank.
18 ' JUSTICE WALLACE: It did not get into
19 Cross exémination, adverse witness, leading
20 gquestions in order to develop a witness's
21 testimony.
22 PROFESSOR DORSANEO: I think the worst
23 thing we could have is to retain this Rule 182, or
s 24 even retain an odd sentence from it that 1is
o 25 supplementary to what's talked about grincipally

512-474~-5427 SUPREME COURT REPORTERS CHAVELA BATES



55
— 1 in the Rules o0f Evidence rule}book at Rule 610. I
- 2 don't think the problem is a large enough problem
3 to have that kind of a crazy quilﬁ rule book.
4 CHAIRMAN SOULES: Isn't it pretty
5 fundamentally understood that when you're
6 examining your own party, you're not on cross
7 examination?
8 MR. BRANSON:( It is, but it's been
9 that way because it's been in the rules.
10 CHAIRMAN SOULES: Well, I don't see
11 any rule that says that, Frank.
12 MR. BRANSON: Well, isn't that
13 basically what the last sentence of 182 says?
14 CHAIRMAN SOULES: I; doesn't say a
15 thing about cross examination'of direct.
16 MR. BRANSON: It says you can't lead
17 him. About the only advantage is being on
18 direct.;
19 PROFESSOR EDGAR: How about -- Judge
20 Wallace made reference tova change in Rule 611 (c)
21 and I --
22 , PROFESSOR DORSANEO: That's 610.
23 JUSTICE WALLACE: 610 (c). We put in a
24 610 and moved 610, 11 and 12 on up to the next
25 numbers. So, they now correspond with the federal
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_ 1 rules.
— 2 PROFESSOR EDGAR: I see. Mey I see,
3 then, what the change -- I've forgotten it.
4 . MR. BECK: Bill, there's more in 182
5 than just that reference to leading guestions.
6 Did you check to make sure that all the other
7 , items in 182 are somewhere in the Rules of
8 Evidence --
9 PROFESSOR DORSANEO: Yes.
10 MR. BECK: -- like calling a managing
11 officer or director of 'a corporation?
12 MR. MCMAINS: It's actually much more
13 liberal. |
i4 PROFESSOR DORSANEO:_ It's much more
15 liberal than 182. |
16 ' MR. MCMAINS: It says anybody
17 identified or possibly --
18 ' MR. BECK: I just wanted to make sure.
19 PROFESSOR DORSANEOQ: I think the
20 professors are in the agreement that the only
21 thing that the Rules of>Evidence don't deal with
22 expressly is dealt with in Rule 182 is that "but®
23 language.
24 CHAIRMAN SOULES: Any new discussion?
) 25 " Or let's see, did anyone sécond‘Biil's-mdfion téﬁr*
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repeal 1827

MR. BRANSON: I wouid like to offer anmn
amendment that we write the Rules~of Evidence
Committee and tell them that we recognize the
conflict between 610 and 182, and tell them that
we would like to repeal 182 but need to add the
last sentence, or the last phrase picking up with
"but" on Rule 182,

CHAIRMAN SOULES: Does anybody second
Bill's motion, first?

MR. TINDALL: I do.

CHAIRMAN SOULES: Okay. Bill moved
and Harry seconded it. The amendment here is that
we add a letter to it. And anything new?

MR. MCMAINS: Well, I was going to
suggest a different amendment. And that was a
commentary, when we repeal 1it, saying the subject
is covefed in the Rules of Evidence but that it
doesn't change the fact that, ordinarily,
examining your own witness is not cross
examination.

MR. BRANSCN: That's fine. I'11l
accept that.

MR. MCMAINS: I mean, if you just put

it in a commentary that -- ' e B
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_ 1 MR. T.INDALL_: Yeah. That's a -- the
- 2 federal commentary on that very point directs the
3 discretion of the judge to stop that. It's reail
4 clear. I don't -- if you read the federal rule --
5 MR. MCMAINGS: Doesn't it accomplish it
6 that way? That's a patchwork fix until the next
7 amendment.
8 PROFESSOR DORSANEO: Commentary to
9 what is no longer Rule 182.
10 MR. MCHMAINS: That's rignt.
11 MR. BRANSON: It, procedurely =-- in
12 going through the rules of evidence --
13 JUSTICE WALLACE: Nothing says you
14 | can't.
15 MR. TINDALL: This is stronger,
16 though.
17 MR. BECK: We're repealing a rule and
18 at the égme time referring this to the committee
19 on the Rﬁles of Evidence?
20 MR. BRANSON: No. What we were going
21 to do was write to the Rules of Evidence Committee
22 and say subject to them making that correction
23 we'll repeal the rule.
c 24 PROFESSCR DORSANEO: But the Supreme
25 Court has just dealt with these rules, and7thef'ré
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1 " not going to want to go back and deal with it ail
:] 2 over again.
3 MR. BRANSON: I agree‘with Rusty,
4 procedurely adding that commenfary to the repealed
5 rule would be easier than going through the Rules
6 of Evidence Committee.
7 MR. TINDALL: Why don't we just fepeal
8 it? Anyone whc really gets to this serious point
9 can very readily look at the commentary to the
10 Federal Rule 611, and it's very clear that the
11 tfial judge has discretion to deny that-type of
12 leading questioning of your own witness or party.
i3 MR. MCMAINS: Let me suggest this ~--
14 MR. BRANSON: Except if you inevitably
15 get out in someplace like Tulia, Texas and be
16 trying to convince some trial judge that the rules
17 really haven't changed, you will need something to
18 point to;
19 MR. MCMAINS: It may satisfy some of
20 this problen. You have passed the rule. You
21 really don't -- the Court really doesn't pass the
22 cocmmentaries, right? '
23 JUSTICE WALLACE: Well, we put
5 24 . commentaries on a couple of rules to verify it.
) 25 | "One, on this particular-rule, we already»put a:
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—_ : 1 commentary there.
- 2 MR. MCMAINS: What I'm getting at is,
3 does it regquire the same proceduré? Can we just
4 fix the commentary to the rule?
5 JUSTICE WALLACE: I strongly suspect
6 that we could.
7 MR. MCMAINS: And just put the same
3 basic caveat that is in the federal rule that's --
9 PROFESSOR EDGAR: In rule 610.
10 MR. MCMAINS: Yes, where it belongs.
11 But just in the commentary, just tc say
12 ordinarily --
13 JUSTICE WALLACE: I think that could
14 be done.
15 MR. MCMAINS: I mean, it would seem to
16 me that does it. You don't have to promulgate the
17 commentaries. So, we can fix the commentary
18 before it has to go to the printer and it leaves
19 it all in one place. And then with the repeal you
20 can just say, "see amended rule of evidence" --
21 vou know, this -- it has been replaced by the
22 rule.
23 JUSTICE WALLACE: Let me make sure
24 that's what you want in, if this will do it.
25 "This rule conforms with tradition in making’the-f
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— 1 use of leading qQuestions on crcss examination a
- 2 matter of right. Purpose o©f the qualification,
3 ordinarily, 1s to furnish a basis‘for denying the
4 use of leading guestions when the cross
5 examination i1s cross examination in form only and
6 not in fact as, for example, with cross
7 examination of a party by his own counsel after
8 being called by the opponent or of an insured
9 deféndant who proves to be friendly with thé
10 plaintiff."
11 PROFESSOR DORSANEO: Bull's-eye.
12 MR. TINDALL: That's a bull's-eye.
13 MR. MCMAINS: That's it. That's
14 fine.
15 MR. BRANSON: Now, Qait a minute. An
16 insured defendant that provés to be friendly with
17 the plaintiff, I'm not sure I like that.
18 | CHAIRMAN SOULES: Okay. We would,
19 then, resclve that the language that Justice
20 Wallace just read be appended as a comment to the
21 newly promulgated Rule of Evidence 611. And we
22 ask for the Court to do that, and if it chooses to
23 do so, we urge them to do it.
24 . And with that request, then, to the Court for
o 25 that action, those in favor of the repeal of Rule
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— ;' 182, please show by hands. Oppgéed? Okay. Let
- 2 me see the count of hands again because there is a
3 -- nine. And against? One. Okay.
4 PROFESSOR EDGAR: Now, have we also
5 tied into the repeal of Rule 182 a relationship
6 over to Rule 611 that the reason we're repealing
7 it is because it's now covered by Rule 611?
8 CHAIRMAN SOULES: Comment right.
9 PROFESSOR DORSANEO: It's covered
10 really by 607 and 611.
11 ‘PROFESSOR EDGAR: Whate&er. Whatever
12 it is. But we're going to tie that repeal in to
13 refer the reader to those rules.
14 ‘ CHAIRMAN SOULES: Say -- which numbers
15 again? 607 and 6117? |
16 PROFESSOR DORSANEO: Uh-huh. Unless
17 607 moved up to be 608.
18 ' JUSTICE WALLACE: No. We had left
19 Federal Rule 610 in the Rules of Evidence having
20 tc do with the religion of witness's power. We
21 put that back in the same place you find it in
22 Rule 610 of the federal rules. Therefore, we need
23 to move 11, 12 and 13, I believe, forward so that
24 now the numbers in our Rules of Evidence will"
- 725 correspond with the rules -- numbers in the
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. 1 Federal Rules of Evidence.
- 2 CHAIRMAN SOULES: Okay. Hadley, are
3 you ready to do 2057 Does that cbmplete your
4 work, Bill?
5 PﬁOFESSOR DORSANEO: Yes, sir.
6 ’ CHAIRMAN SOULES: Thank you a lot.
7 PROFESSOR DORSANEOC: Thank you.
8 CHAIRMAN SOULES: I appreciaté it.
9 PhOFESSOR EDGAR: You mean 2097?
10 CHAIRMAN SOULES: 205 to 2097?
li PROFESSOR‘EDGAR: I didn't do 205,
12 CHAIRMAN SOULES: 209. Page 64.
13 MR. TINDALL: Rule 20972
14 CHAIRMAN SOULES: Page 64.
15 PROFESSOR EDGAR: ‘IFm SQrry. Yes, it
16 is. It is -- what I did -- you asked me to
17 specifically work on Rule 209, but there was the
18 housekeéping chores that needed to be implemented
19 with fespect to 205 and 208. So, the only -- the
20 first thing we need to look at, I think, is Rule
21 209, which appears on page 69 of your agenda
22 book. And if you recall, this was a subject of
23 several prior meetings concerning the concern that
i 24 many clerks had that -- well, I think that Sam
E 25 - Sparks suggested -- Ei1I Paso Sam -- that there
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. 1 wasn't any policy. And some clerks were keeping
— 2 things ad infinitum and other clerks were throwing
3 them away. And this was an effort to try and
4 standardize the procedure.
5 So, what we had approved &t our last meeting
6 was Rule 209. The problem was the order -- the
7 Supreme Court order which appears on page 70 and
8 how to solve that problem. And based upon the
9 discussion and recommendations at the prior
10 meeting, I have tried to comply with those in a
11 redraft of the order which appears on page 70.
12 One thing we Qid in the second paragraph,
13 Judge Pope pointed cut we needed to think about
14 citations by publication, and that moctions for new
15 trial could be filed within tWquears after
16 judgment. So, we wanted to retain those records,
17 and I have attempted to include those as well.
18 ' MR. MCMAINS: Do you want to say
19 judgment "rendered" or "signed" there, Hadley? I
20 mean, doesn't that motion for new trial rule
21 relate tc signing?
22 : ' PROFESSOR EDGAR: Just a minute. I
23 think 1if we look -- let's look at Rule 329. I
24 think it speaks in terms of rendition.
- T 25 | MR. MCMAINS: OKay.
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— 1 PROFESSOR EDGAR: Just a minute.
- 2 Let's take a look at Rule 329. Yes. See, Rule
3 329, the citation by application fule, taiks about
4 judgments rendered, not judgments signed. That's
5 why I used thaﬁ term.
6 MR. MCMAINS: Of course, we have
7 another rule, though, that says -- 306 is whére
8 our rule says 1it's the date it's signed.
9 CHAIRMAN SOQOULES: 329 should be
10 signed.
11 ' PROFESSOR EDGAR: Well, I know, bgt
12 I'm saying that's why I used the word "rendered."
13 MR. MCMAINS: I mean, if you're trying
14 to make this an admininstrative rule it would seem
15 to me that we ought to have -- it ought to be some
16 way that there would be some ease of
17 administration, rather than trying to figure out
18 whether it is --
19 PROFESSOR EDGAR: I apologize to you.
20 Rule 329 subparagraph (b) -- no (a) talks about
21 two years after the judgment is signed. So, I
22 just misread that. You're right. It should be
23 "signed."
24 Now, the second provision, though, relates to
.25 71 the entry of judgment rather than the signing of
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- 1 judgment. Okay.
— 2 CHAIRMAN SOULES: Where was that,
3 Hadley?
4 PROFESSOR EDGAR: Still in the second
5 paragraph on page 70.
6 CHAIRMAN SOULES: Okay.
7 PROFESSOR EDGAR: But here we're
8 talking about entry of the date judgment was
9 entered, rather than the date judgment was
10 signed. Now, do you want to make that entry on
11 two years after judgment on service by
12 | publication, as well? In other words, do we want
13 these times of disposition toc run from the date of
14 entry of judgment as distinguished from the
15 signing of judgment? And that'é just a guestion
16 for the committee.
17 : CHAIRMAN SCULES: Why do we even need
18 the worés "rendition of"? "Order of dismissal or
19 final judgment."
20 PROFESSOR EDGAR: Pardon?
21 CHAIRMAN SOULES: Do we need the words
22 "rendition of"?
23 . PROFESSOR EDGAR: Weli, no. Before we
24. get to that, though, I think that's another
25 - ~ issue. The question is —- i
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— 1 CHAIRMAN SOULES: I apologize.

- 2 PROFESSOR EDGAR: This paragraph is
3 talking abocut which orders will bé subject to
4 destruction or disposition by the clerk.
5 CHAIRMAN SOULES: Okay.
6 PROFESSOR EDGAR: Now, should that run
7 from two years after the judgment was entered or
8 180 days after other types of judgments were
9 entered, as distinguished from the time period
10 commencing upon the date the judgment was signed?
11 And my thought -- I was trying to use the
12 later date because, theoretically, you have the
13 rendition, signing and then entry. Entry occurs
14 last. And since we're talking about "disposition
15 of records by the clerk," if we gave them the
16 authority to dispose of those after the last date,
17 then that would be more than the time allowed for
18 appreal By motion -- for the disposition on the
19 " appeal wighArespect to signing.
20 CHAIRMAN SOULES: Do we know what date
21 the clerxk enters the judgment in its minutes? Ié
22 that scmething made?
23 PROFESSOR EDGAR: Well, the clerk
24 should Xnow. The clerk will know. |
25 .- " CHAIRMAN SOULES: 'Is a record made of
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- 1 that, what day he actually --
- 2 PROFESSCOR EDGAR: Yes. It's a date.
3 CHAIRMAN SOULES: What?
4 PROFESSOR EDGAR: Judgment entered and
5 there's a date. There should be.
6 CHAIRMAN SOULES: I just I haven't
7 looked for that.
8 ' MR. MCMAINS: There's an entry on the
9 minutes.
i0 PROFESSOR DORSANEO: I think "entry"
11 would be fine. "Signed" would be fine in both
12 rlaces if you made it --
13 PROFESSOR EDGAR: Presuming they
14 ' cccurred on the same &ay. -But,'you see,
15 theoretically, entry can occur subseguent to
16 signing.
17 PROFESSOR DORSANEO: Uh-huh.
18 ' PROFESSOR EDGAR: And it does, in
19 fact, buﬁ, I mean, it could be a day-or two
20 later.
21 PROFESSOR DORSANEO: Well --
22 PROFESSOR EDGAR: And I was just
23 trying to give the outside period of time rather
24 than the inside period of time. And that's why I
25" uSedAthe*term “énfry." . _
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PROFESSOR DORSANEO: Well, "éntered"
would be fine. I wonder really -- this 180 days,
I presume, has to do with writ of errof appeal
time frame.
PROFESSOR EDGAR: And trying to tie it
in with giving outside times under Rule 329 (b).

PROFESSOR DORSANEO: And the problem I

guess I have is -- we should probably have talked
about this before -- 1is that six months could be
more than a hundred -- could be more than 180 days

during certain periods of the year.

CHAIRMAN SOULES: You start counting
31 January back, you're going to be more than --
vyes.

PROFESSOR DORSANEO:- So, I would
suggest we could use either "signed" or "entered,"
but change it to 190 days and that would reguire
crossiné out the 8 in the parenthetical rather
thaﬁ the 9 in the parenthetical, which says --

PROFESSOR EDGAR: I didn't see that
typo. Sorry about that. All right. You want to
make it, then, to run from date of signing?

PROFESSOR DORSAHNEOQO: Yeah, but make 1t
190 days -- or 185.

"PROFESSOR -EDGAR: Or what about two
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- 1_ vears, though?
— 2 MR. MCMAINS: Well, but we're really
3 referring to a moticn for new triél having been
4 filed within the times prescribed by the rules and
5 . those rules run from signing.
6 PROFESSOR DORSANEO: Those rules run
7 from signing, yveah. I would prefer "signing"
8 because I don't guess lawyers are going to be
9 involved. This only has to do with the clerks.
10 PROFESSOR EDGAR: That's right.
11 PROFESSOR DORSANEO: So, I would just
12 prefer “"signing."
13 MR. MCMAINS: You are if you're
14 looking for a deposition.
15 PROFESSOR DORSANEO:' Well, if ﬁhey've
- 16 thrown it away, you're just too late.
17 PROFESSOR EDGAR: Okay. You want to
18 say "siéning" and then "190 days"?
19 | PROFESSOR DORSANEO: If there is any
20 magic of king, it is this to the writ of error
21 timetable.
22 PROFESSOR EDGAR: Well, that's why I
23 did it.
B _24 PROFESSOR DORSANEOQO: That would make
| 25 me happy, if that's imﬁoftant. I don't guesé it
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—_ 1 is.
= 2 CHAIRMAN SOULES: How are we gding to
3 rewrite that second alternative? ‘"In al; cther
4’ cases in which judgment has been signed."
5 PROFESSOR EDGAR: "By the Court."
6 CHAIRMAN SQULES: I guess just
7 "signed" 1is enough.
8 PROFESSOR EDGAR: "Signed by the
9 Court."
10 ‘ CHAIRMAN SOULES: Just "signed for."
11 PROFESSOR EDGAR: “"For 180 days" --
12 "190 days."
13 JUSTICE WALLACE: Would there not be
14 any need to keep these around until he can talk to
15 him for bill of réview is pasSea, writ of review?
16 PROFESSOR EDGAR: Well, the only
17 prdblem with that is that, theoretically., a bili
18 of review could be filed at any time.
19 JUSTICE WALLACE: Well, two years --
20 PROFESSOR DORSANEO: Four.
21 MR. MCMAINS: Governed by the
22 four-year statute.
23 PROFESSQR CORSANEO: Governed by Civil
24 . Practice of Remedies Code 16051, I think. Unless
25 | it's a probate case. If we:;eigoing tc keep it )
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o 1 around that long in order to protect those few
— 2 people, we're really not accomplishing the old

3 objective.

4 PROFESSOR EDGAR: Well, it seems to

5 me, then, that isn't that the -- let's tﬁink

6 through that a minute. We have a default

7 judgment, and if the -- wouldn't the plaintiff

8 have an interest in wanting to keer those papers

9 available, or would he have an interest in wanting
10 them destroyed?

11 MR. RAGLAND: What papers? There's

12 not going to be a deposition in a default

13 jﬁdgment.

14 PROFESSOR DORSANEO: Not very likely.
15 ' PROFESSOR EDGAR: ‘Wéll, there could
-16 be. Judge Pope pointed out that you might have a
17 situation in which you have some heirs -- and this
18 is a prbblem he raised that might not have been

1¢ properly'cited -- or were not given notice, and

20 other people had. So, you might have actually had
21 -- you might have actually had some assemblance.of
22 trial as to some people but not as to others. And
23 he suggested that we might have more than ﬁust the
24 bare minimum papers on file in some cases.

25 JUSTICE WALLACE: And there are some
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— 1. cases where you would want the deposition of a
- 2 witness you couldn't get there in person that
3 would make your case.
4 PROFESSOR EDGAR: Yes.
5 PROFESSOR DORSANEO: And ncw under the
6 proposed rules for use of depositions =-- useable.
7 JUSTICE WALLACE: The question is, on
8 a bill of review you've got to show there is no
9 negligence on yogr part, and not being there that
10 yvou had a meritorious cdefense and a couple
11 others. Is there anything connected.with that
12 that would show up in that deposition? That would
13 be the question.
14 . MR. MCMAINS: Well, the problem is,
15 though, in the bill of review‘yéu have to try the
16 merits as well as the bill of review points.
17 ' JUSTICE WALLACE: Yeah.
18 ' MR. MCMAINS: And if you are in a
19 situation where the -- for instance, you don't get
20 notice, don't know that there is a judgment out
21 there, and the clerk hasn't complied with their
22 obligations, there are cases holding that the bill
23 of review is an appropriate remedy to treat that
24 as misconduct on the part of the court personnel.
- 25 PROFESSOR EDGAR: Official misconduct.
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— 1 ~ MR. MCMAINS: And, therefore,
— 2 something that you can use a bill of review to set
3 aside.
4 PRdFESSOR EDGAR: But that won't
5 appear in any of the papers, though, that this 1is
6 designed to eliminate from the clerk's file.
7 MR. MCMAINS: ©No, you're talking.about
8 eliminating depositions. AIf you try a bill of
9 review -- I mean, 1f a case is -- you know, 1f a
10 case ¢gets set for trial or determined on a
11 sanctions order or something else, 1if you don't
12 get notice of the judgment, you -- when you
13 finally do get notice of the judgment, you may be
14 cutside the six-month period, bqt you still have a
15 writ by bill of review. But wheﬁ you go try the
16 bill of review, you have to try both issues. One,
17 as to whether or not you're entitled to reveal
18 setting éside the judgment; and, two, the merits.
19 And-if yvou've destroyed all the depositions
20 -- I'm not just talking about avdefault. It could
21 happen any number of ways. Dismissal for want of
22 prosecution is the most likely mess-up in terms of
23 that.
24 PROFESSOR DORSANEO: But I'd say if we
i 25 go to the bill of ;eView and waiﬁ that loﬂé;ithen
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- 1 really you're saying that nothing gets destroyved
I 2 until four yvears after the judgment is signed --
3 MR. MCMAINS: I understand the
4 problem. I'm not suggesting that --
5 PROFESSOR DORSANEO: -- 1in every
6 case. And I -- this bill of review is a new
7 proceeding. How'likely is it going to be that
8 that deposition that was on file, that was taken
9 by the origingl plaintiff, would be useful in the
10 later bill of review case?
11 CHAIRMAN SOULES: Could be.
12 | PROFESSOR DORSANEO: Could be, but --
13 MR. MCMAINS: Well, it would be. I
14 mean, you've got to try the me;its.
15 PROFESSOR DORSANEO:- Well, vyes.
16 : MR. MCMAINS: In the bill of review
17 you've got to show that there was a merits issue
18 that —-'you have, in fact, have to show in order
19 to even get to the point of trying the merits make
20 prima facie showing that you have a merits issue.
21 PROFESSOR DORSANEO: But,,lodk at it
22 this way: If it was a defauit case, all right --
23 as you said, there probably wasn't any
ﬁ; 24 deposition. If it was not a default case, then
- 25 probably you have your own copy at yoﬁr'own-: -
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1 lawyer's office of the deposition and you don't
:} 2 need the deposition that was on file. All right.
3 And I can see that thnere will be éases when you
4 don't have your own copy and you can't get a copy
5 .anywhere else anc it's just gone, and you're just
6 in the soup. But that's the way the world is now.
7 PROFESSOR EDGAR: But yvou're also
8 assuming, though, that you could not obtain that
9 , evidence independently at this time. I mean, you
10 could develop that evidence on the case on the
11 merits. So you're narrowing further, it seems to
12 me, the likelihood that the destruction of the
13 deposition 1s going to be critical. Now, that's
14 all I'm saying. It may still be critical, but
15 | it's going to be even less so. |
16 PROFESSOR DORSANEO: I think it's too
17 smali a problem to make the clerks wait.four years
18 from the’date of judgment to start destroying
19 things or sending out notices.
20 MR. MCMAINS: Okay.
21 CHAIRMAN SOULES: And he's got to give
22 notice to all attorneys of record. So, if you've
23 got a case --
24 MR. MCMAINS: I suppose if they send
i 25 | notice they're going to destroy your deposffionsf;
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— 1 you'd better figure out scmething happened to
- 2 them.
3 CHAIRMAN SOULES: MayBe you better ¢go
4 over and get them.
5 MR. MCMAINS: No, I mean, if you
6 didn't know you had a judgment againét you or that
'7 -
8 CHAIRMAN SOULES: Well, the party
9 that's going to want to use that deposition, isn't
10 it most likely be the party who's wanting to
11 protect the judgment?
12 PROFESSOR EDGAR: Well, that's what I
13 was trying to think through awhile ago. It may
14 not be. Maybe it's the party who is trying to
15 attack the judgment. But I thiﬁk the risk is --
16 if this is really a serious clerical problem, and
17 from what I've understood at these meetings it is
18 in some éounties, then I think this is a risk
19 worth taking.
20 . CHAIRMAN SOULES: Okay. Anything
21 new?
22 MR. MCMAINS: Yes.
23 CHAIRMAN SOULES: Rusty.
24 . MR. MCMAINS: The time, even at 190
" 25 ~days, under Rule 106 (a) -- 306(a), where we éoﬁe'
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— 1 down %s that ygu've got to -- actually, if
— 2 somebody didn't get notice of the judgment within

3 20 days, then the times don't stért to run until

4 they get notice, not to exceed 90 days.

5 So, in reality, vou have toc start the time

6 for signing a judgment 90 days down the road and

7 then compute your plenary jurisdiction peridd

8 there. That plenary jurisdiction period is at

9 least a 105 days from that day.

10 _ CHAIRMAN SOULES: Why don't we make it
11 one year?

12 PROFESSOR DORSANEO: Sold.

13 CHAIRMAN SOULES: Any oppositicn to

14 that? Okavy. 180, now 190. It's going to be one
15 year there. I thought yocu-all hay have created a
16 new bar exam question, "What period in . the rules
17 is 190 days?"

18 © MR. MCHAINS: 195.

19 | CHAIRMAN SOULES: 195, Now, it's one
20 year. All right. Anything new on this? Those in
21 favor, then, of 209 on the proposed order, please
22 show by hands. Opposed? That's unanimous. And
23 then we have, in light of that, some housekeeping
24 to do, don't we, Hadley, back at 2057

25 - - PROFESSOR EDGAR: Yes. All Iidid-wés*
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— 1 205 and 6 and 7 -- 6, 7 ana 8. VLet's see, 205 --
-— 2 yes, 206 1is at the bottom of page 65. It's simply

3 to try and make clear that the doéument that we

4 always refer to as a deposition is really a

5 deposition transcript, that & deposition is really
6 the act of taking a deposition. And that's all

7 I've done here 1s try and change those terms.

8 CHAIRMAN SQOULES: And it's about time.
9 PROFESSOR DORSANEO: Mr. Chairman.

10 CHAIRMAN SOULES: Bill.
11 PROFESSOR DORSANEO: I have a

12 gquestion. In this -- Professor, do you have this
13 blue thing?

14 PRO?ESSOR EDGAR: I'm looking at the
15 agenda. I've got a blue one. ' What page is it?

16 ; ~ PROFESSOR DORSANEO: On page =--

17 CHAIRMAN SOULES: They're not

18 numbered:

19 PROFESSOR DORSANEO: There is a Rule
20 205 in here.

21 PROFESSOR EDGAR: Rule 205. I dbn't-
22 know. I haven't looked at it. I did. I called
23 in a change or two maybe. I don't know. I've got
24 - it right here. I didn't -- I did not make the
25 | _changes fhat—appear in this book, Bill. I aidﬁ'f
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_ 1 make these changes.
-— 2 PROFESSOR DORSANEOQ: Well, that's all
3 I was just pointing out.
4 ' PROFESSOR EDGAR: I don't know. I
5 haven't seen this. I was just locoking at the
6 agenda book. I don't know who made these
7 changes. I'm not familiar with them.
8 CHAIRMAN SOULES: It may have been Sam
9 Sparks.
10 MR. MCMAINS: Yeah, I think it was.
11 PROFESSOR EDGAR: I don't know.
12 ‘ PROFESSOR DORSANEO: Well, this says
13 here it was unanimously approved by the committee.
14 CHAIRMAN SOULES: This is one earlier
15 this year. |
16 PROFESSOR DORSANEC: Yeah. So, we're
17 going to have to do an overlay.
18 ' PROFESSOR EDGAR: Right.
19 CHAIRMAN SOULES: Well, see, this was
20 -—- part of 205 change was to tell us what a
21 transcript was. The original deposition.
22 MR. MCMAINS: That's in there.
23 CHAIRMAN SOULES? Pardon me?
24 MR. MCMAINS: The deposition
) 25 transcript changés are already in the one thaf'é
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_ 1 in our book.
- 2 PROFESSOR EDGAR: No, that's not
3 right. Look at Rule 206, for exaﬁple. It's in
4 205, but it's not in 206.
5 MR. MCMAINS: Yeah, but I was just
6 talking about 5.
7 PROFESSOR EDGAR: I was just looking
8 a; all of them here. And, also, Rule 206, you
9 need to incorporate those changes with respect to
10 the paragraphs numbers 2, 3, 4 and 5. See, he
11 says "no change" on his. Look at 206, Luke. See,
12 he says "no change."
13 CHAIRMAN SOULES: All right.
14 . PROFESSOR EDGAR: But changes do need
15 to be made to make these housékéeping changes.
16 . CHAIRMAN SOULES: Okay. lYeah, sure
17 do. Okay.
18 ' PROFESSOR EDGAR: And also -- 207 also
19 needs to take those housekeeping changes into
20 consideration as does -- and then 209 is a new
21 rule.
22 : I don't know why -- if we have already
23 approved the material that we have in this book,
24 then I don't know why the committee can't just go
T 25 ahead and approve these with the instructions that
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1 the housekeeping changes reflected in our agenda
:] 2 book be made; rather than sitting here spending
3 all the time to go through it, if‘that meets the
4 committee's approval.
5 CHAIRMAN SOULES: All right. Is that
6 a motion?
7 PROFESSOR EDGAR: Yes.
8 CHAIRMAN SOULES: Second?
9 MR. MCMAINS: Second. May I make é
10 comment first?
11 CHAIRMAN SOULES: Yes, sir. Rusty.
12 MR. MCMAINS: His Rule 205 in his
13 agenda is different in terms of it deals with
14 exhibits. That's not in the 205 in the book.
15 PROFESSOR DORSANEO:- Look at the
16 bottom of the page.
17 ) PROFESSOR EDGAR: My suggestion -- you
18 see --
19 E PROFESSOR DORSANEO: That's 206;
20 PROFESSCOR EDGAR: -- this material.
21 Rusty, this materia; right here has substantive
22 changes in it which the committee has already
23 approved.
24 MR. MCMAINS: Yes, I agree.
25 PROFESSOR EDGAR: I was playing with
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another deck of cards and I was making simply
housekeeping changes to include transcripts and
things like that. Anda since we;ve already
approved this, I'm just suggesting that wé go
ahead and allow --

MR. MCMAINS: I'm not disagreeing with
that. What I'm saying 1is that 205 in the agenda,
though, has an exhibit section that's not --

PROFESSOR DORSANEO: No, it doesn't.

MR. MCMAINS: Where is it?

PROFESSOR DORSANEO: 205 in the agenda
ends.on page 65.

MR. MCMAINS: That's right. That is
206.

PROFESSCR EDGAR: Yeah, that's 206.
It's at the bottom of the page.

MR. MCMAINS: Put it this way then:
Then those changes are not in it, you're right.
So, we're not really dealing with 205. But the
exhibits portion of 206 in the agenda are not in
the 206 that's in the book.

PROFESSOR EDGAR: That's right. You

see, he said there was not -- when he prepared his

206, he said there wasn't any change.

MR. MCMAINS: Okay.
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PROFESSOR EDGAR: But there is a
change because we're adding "transcript."

PROFESSOR DORSANZO: There's a change
for 2 and 3 and 4 and 5 as well as 1 of 206.

PROFESSCR EDGAR: That's correct.

CEAIRMAN SOULES: We'li make those
changes. The editing committee will make those
changes.

PROFESSOR DORSANEO: You move over
into the light down there.

CﬁAIRMAN SOULES: Okay. Is the
consensus, then, that we make these changes and
the updated version of the completed Rules 205
through 209, and then as the local adjustments are
made, that they be recommendea to the Supreme
Court, these rules, for promulgation.

PROFESSOR EDGAR: I move.

PROFESSOR DORSANEO: Second.

CHAIRMAN SOULES: Bill Dorsaneo,
second. All in favor, show by hands. Opposed?
That will be unanimous. Thank you, Hadley.

PROFESSOR EDGAR: One thing. Loock at
vour Rule 207, also, Luke.

CHAIRMAN SOULES: Okavy.

PROFESSOR EDGAR: Yeah, right there,
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. 1 Rule 207. It indicates that paragraph No. 3 --
.] 2 flip the page, no change. There is a change.
3 . CHAIRMAN SOULES: Okay.
4 PROFESSOR EDGAR: Page 68 Of_the
5 agenda book.
6 CHAIRMAN SCULES: Thank you.
7 PROFESSCR DORSANEO: Since you
8 mentioned 207, why did this committee -- och, never
9 rmind. Strike that. I'm miéreading. Never mind.
10 CHAIRMAN SOQULES: Hadley, does that
11 wrap up your report then?
12 PROFESSOR EDGAR: Yes. Let me just
13 double-check one more thing.
14 CHAIRMAN SOULES: Sure.
15 PROFESSOR EDGAR: ‘Léok on your agenda
16 -- I mean, on yoﬁr final boock there on 208, There
17 will be no change in 208, paragraph 2, 3 and 4,
18 but theré will be in paragraph 5 as it appears in
19 the agenda book on page 68 and 69.
20 CHAIRMAN SCOULES: That helps a bunch.
21 PROFESSOR EDGAR: Okay.
2é CﬁAIRMAN SOULES: Thank you, Hadley,
23 very much. Bfoadus, on page 2, then, we've got
24 some justice court rules. Is he here? He skipped
- 25 out. ]
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— 1. MR. MORRIS: Do you want me to go out
- 2 and see if I can find him?
3 _ CHAIRMAN SOULES: Lefty, you might let
4 him know that --
5 MR. BRANSON: Pat Beard said to tell
6 vyou that he had an emergency arise. He said some
7 emergency came up. He had to leave.
8 CHAIRMAN SCOULES: Does anyone have
9 something short we can --
10 PROFESSOR EDGAR: Do you want to take
11 up those housekeeping chores back there in the
12 stuff that you sent me on Kronzer? |
13 CHAIRMAN SOULES: Yes, we could do
14 that. Let's see. Well, why don't we just go
15 ahead and take these fules, theﬁ, because we've
16 ‘got toc do them. We'll just start on page 211 and
17 then we'll go tc those, Hadley.
18 ’ PROFESSOR EDGAR: OCkay. Page 2117 I
19 can't find anything in this book anymore.
20 CHAIRMAN SOULES: It should be in
21 numerical order. I can't either.
22 PROFESSOR WALKER: Nobody else can
23 either,
fﬁ 24 ’ PROFESSCR EDGAR: We go from the-
...... 25~ — district court rules to ‘ancillary proceedings, and
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- 1 then we jump over to Rules of Evidence and then we
- 2 go to the Rules of Appellate Procedure, and maybe

3 there's some assemblance in aill that, but I can't

4 figure it out yet.

5 PRCFESSOR WALKER: No crder at all.

6

7 (Off the record

(discussion ensued.

8 .

9

10 CHAIRMAN SOULES: On Page 210 of your

11 purple book.

12 PROFESSOR EDGAR: 211.

13 CHAIRMAN SOULES: 211, okay.

14 PROFESSOR EDGAR: See, it's now before

15 Rule 5 -- between 527 and 528, énd it really

16 belongs right before 24 and 25.

17 CHAIRMAN SOULES: Any objection to

18 that? That stands as done. Next, I think we

19 ought to just strike "supported by affidavit" and

20 not put in compliance with Rule 568 because Rule

21 568 doesn't apply to every case.

22 PROFESSOR DORSANEO: We'll strike Rule

23 | 568 while we're at it.

24 ' CHAIRMAN SOULES: 1In other words, if

25 *-théy're trying to set aside judgment for other
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_ 1 ‘than -- other than based on legal authorities, new
— 2 evidence or something like that, it ought to be

3 supported by affidavit. I guess that's what the
. 4 -- if you're going to say there's new evidence of

5 something other than a legal argument, that you

6 would support it by affidavit.

7 'PROFESSOR EDGAR: Would there ever be

8 a ground other than the verdict or judgment is

9 contrary to the law of the evidence? Could you
10 have any type of contrary to the facts? That's
11 the evidence.

12 CHAIRMAN SOULES: That's just to set
13 aside judgment. He might also grant a motion for
14 new trial. It doesn't say-that.he does anything
15 but set aside his judgment. |

16 ‘ ' PROFESSOR EDGAR: -Maybe this is

17 default judgment. We're talking here about

18 judgment'by default, though, see, under 566. But
19 vet Section 5 1is talking about new trials.

20 . : » CHAIRMAN SOULES: At any rate, it
21 looks to me like what their complaint is, is that
22 not every 566 motion needs to be sworn. Only in
23 circumstances described by 568 do those kinds of
24 motions have to be sworn. But 566, the way it's
25 -?writténf'says ihé& all have to be supported by
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. 1 affidavit. So, what they're trying to do is work
- - 2 it out so that if it's just a plain 566 motion,
3 you don't have to have an affidavit unless it's
4 within the ambient of 568.
5 PROFESSOR EDGAR: Well, I'm not sure
6 that's the comment, though. It seems tc me that
7 what they're saying is that they just want -- not
8 that it has to be -- I mean, I don't read this
9 amendment to require that it be sworn, but rather
10 ~ simply refers to the basis for setting aside the
11 default judgment. So, I really don't know. Do
12 you see what I'm saying, Luke?
13 CHAIRMAN SOULES: Well, 568 1is a
14 narrow -- I mean, it's a small universe. It's not
15 the whole universe. 566 is a‘whole universe.
16 Under 566 you've got to have it supported by
17 affidavit in the whole universe. And I think
18 they're'trying to eliminate that, and say only the
19 small part of the universe is other than -- you
20 kncw, 568 shouldn't have an affidavit.
21 PROFESSOR EDGAR: That's one
22 construction.
23 CHAIRMAN SOULES: Okay. Now, I didn't
24 follow yours. I apologize.
25 | . . -PROFESSOR.EDGAR: Well, I think maybe
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. 1 this is susceptible of being interpreted to mean
— 2 that -- not that ycu have to -- not that the
3 motion has to be sworn to, but that it has to be
4 based upon the fact that the verdict or judgment
5 is contrary td the law of the evidence or the
6 Court erred in some matter cf law. I think it's
7 capable of that construction. When I read the
8 comment, that's kind of what I thought they were
9 driving at.
10 PROFESSOR DORSANEO: Why don't we just
11 take "supported by affidavit"™ out of Rule 566 and
12 don't put anything in 566 to repiace 1it. This 568
13 matter probably is going to cover equitable
14 motions for new trial, cratic motions, because, as
15 you point out, what else could it be about?
16 , " PROFESSOR EDGAR: I don't know.
17 | PROFESSOR DORSANEO: And if that's all
18 that it's about, we can just let it be, without
19 cross-referring to it in 566.
20 CHAIRMAN SOULES: That's what I think.
21 PROFESSOR EDGAR: Well, but there's-
22 just one other problem.
23 : CHAIRMAN SCULES: Okay.
24 PROFESSOR EDGAR: 566 talks abogt
25 motions to set aside default, right? -
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CHAIRMAN SOULES: Uh-hul.

PROFESSOR EDGAR: 567 talks about
motions for new trial generally. ‘Now, then 568
says it's the ground of the motion. Now, 1is that
a 566 motion or a 567 motion?

PROFESSOR DORSANEO: I see what they
did.

PROFESSOR EDGAR: Do you see what I'm
saying, Luke? So, I would suggest that what we
would do is eliminate 568 and leave 566 alone.

PROFESSOR DORSANEO: No, but this
doesn't even say motion for new trial.

PROFESSOR EDGAR: On a motion in
writing. -See, it is talking about a motion for
new trial. ‘

‘PROFESSOR DORSANEO: - Okay.

PROFESSOR EDGAR: Both of them pertain
to motidns, but they're different ﬁotions. So,
566 1is about the same thing that 568 is about, of
is it? And I think that's really what they're

_trying to say here because they say the purpose of
this proposed amendment is to bring 566 into
compliance with Rule 568 and eliminate the

possible conflict between the requirements under

the two-rules.v
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1 CHAIRMAN SOULES: See, 567 motion-
j: . 2 might be on new discovery evidence.
3 PROFESSOR EDGAR: That's right.
4 " CHAIRMAN SOULES: And you don't have
5 to have all these hearings. They're just all
6 trial de noveo anyway, and things are done a lot
7 less formally than what they're saying here. I
8 guess you wouldn't bring anybody in. You wouldn't
S need a witness. You jusf need an affidavit thet
10 yvou did a discovery evidence -- judgment
11 discretion be granted. But you can't jus£ recite
12 new discovery evidence without having some kind of
13 an affidavit.
14 .PROFESSOﬁ DORSANEO: The problem with
15 these rules is that we never eQer find out what
16 they do mean because the cases never get to --
17 CHAIRMAN SOULES: They never come up.
18 ' JUSTICE WALLACE: I guess in some
19 instances we can appeal from the county court.
20 You can appeal -- the appeal is taken to the
21 county court, isn't it?
22 PROFESSOR DORSANEO: Yes. But this
23 has already probably gone away by then.
24 PROFESSOR EDGAR: This would have all
: 25 sifted out- by then, though. ST
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PROFESSCR DORSANEO: It's de novo.

JUSTICE WALLACE: That;s what I say --
trying to figure out. Now, what difference does
it make? We've got about 25 to 30 lawyers who are
JP's out -- and we can't understana what these
rules say. I would 1ike toc be listening when they
try to figure them out.

PROFESSOR EDGAR: Let me just ask a
gquestion. If we just eliminated Rule 568, wherein
are we any worse off? Because undexr 566 we are
already saying that the motion has to be supported
by affidavit. We've already said that. Whatever
the ground for setting aside the default judgment
it has to be supported by affideavit.

Then, on a 567 motion for new trial, which is
just a plain wvanilla mbtion for new trial in ;he
JPvcourt, leave it like 1t is. I don't really see
where 566 adds anything -- I mean, 568 adds
anything: It aside a little. It has a negative
attitude, but it doesn't haye much positive valug
to it.

PROFESSOR DORSANEOQO: I agree with
Professor Edgar. It seems to me to add proplexity
only.

PROFESSOR EDGAR: - So, I would move
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that 568 be deleted.  And I'm seying that, really,

with some hesitancy because I don't really know
that much about the areé.

FROFESSOR DORSANEO: Well, what would
the conflict be? I guess the ccocnflict would be
that 1if it's & judgment by default and what you're
doing 1s setting aside the judgment by default
because the evidence was pnsatisfactory rather
than on cratic grounds, then there could be a
conflict between supported by afficdavit in 566 a&and
the first part and the last part of 568,

PROFESSCOR EDGAR: I think thet's
right. But don't you solve all that by
eliminating 568°?

PROFESSOR DORSANEOi‘ One or the
othe;. Ycu never.nee§ suppo;ted by affidavit or
you always do.

PROFESSOR EDGAR: Well, a judgment by
default/ under this version, would be have to be
supported by affidavit.

PROFESSOR DORSANEC: Even if the

grounds for setting it aside were not cratic

grounds --
PROFESSOR EDGAR: That's right.
PROFESSOR DORSANEO: ~ -~ but they were
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. ) 1 because there wasn'; sufficient evidence presented
— 2 at the default hearing.
3 CHAIRMAN SOULES: If you want to read
4 these in harmony for the way they're set out, ycu
5 would say judgment by default -- in a casce where
6 there's a judgment by default, every mction for
7 new trial is sworn. Seccnd, in a judgment
g rendered after trial, Rule 567 motions do nct have
9 to be sworn unless they're 568 type-567 motions,
10 and 568 only applies to 567.
11 Now; if you readvthem that way, you don't
12 need to change anything. Because 566, which
13 applies to default, is not in conflict with 5638
14 because that would apply only to trials, and that
15 - doesn't say that. ) h
16 | . .. PROFESSOR EDGAR: But 568 does not
17 delineate between 566 and 567 motions.
18 ' CHAIRMAN SOULES: The only way that
19 Ayou can délineate is -- the requirement for
20 affidavits 1is different. 566 has an expressed
21 self-contained requirement for affidavit. It haé
\ 22 to be there every time. So, you don't need a
23 special 568 for that. The only time you neea a
24 568 is if you have a 567 post trial motion for new
- 25 1 trial where ycu've got to hévefSOme éoﬁething:~_
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- _ 1 special.
-— 2 PROFESSOR EDGAR: Then, if that's the
3 intent, then what you should do, £hen ~-—- the Rule
4 568 "sworn motion" caption should be deleted, anc
5 the becdy of 568 should be added as a seccnd
6 sentence to Rule 567.
7 . CHAIRMAN SOULES: That's right.
8 PROFESSOR EDGAR: And then you've
9 eliminated the problem, if that's what all that's
10 intended to do.
11 CHAIRMAN SOULES: But you can read
12 them so that there is not any conflict between
13 them.
14 PROFESSOR EDGAR: If 568 pertains only
15 to 567, then just simply strike-that out and move
16 it ;ight up there.
17 CHAIRMAN SOQOULES: Then you've got an
18 affidavit requirement of post trial mctions
19 different from the affidavit requirement of
20 default, but they're in sepavrate rules, so 1t
21 doesn't matter.
22 , PROFESSOR DORSANEC: My preference,
23 ~ Jjust for the sake of simplicity, wculd be to
o 24 eliminate all reguirements that any of these-
- 25 | motions be supported by affidavit or that they be
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1 verified or any other thing. I do not think thet
:J 2 that would tell JP's that they have to grant
3 mections to set aside default judgﬁents whenever
4 they're filed, even if they're not sugported by
5 anything.
6 If this is JP court practice, why shouldn't
7 somebody be able tp gc in there and say, woops, I
8 didn't comply with vour timetable because I
9 screwed.up without having a lot of formalized
10 technical reguirements?
i1l JUSTICE WALLACE: Well, on the other
12 hand, if vou're trying to set aside & judgment,
13 even though it is a JP court judgment, the JP
14 should be able to at least know, well, this guy 1is
15 serious enough about what he's"télling me he made
16 himself subject to perjury, before I'm going to go
17 through all the trouble of setting this aside and
18 get the ﬁarties back in and rehearing this
18 ncnsense.
20 CHAIRMAN SOULES: Now, these can be,
21 yvyou know, multimillion dollar cases.
22 PROFESSOR EDGAR: You bet. Forcible
23 entry detainer cases.
24 CHAIRMAN SQULES: You can have a big
- 25 -éhbpping center location where a gdy is badly in
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_ 1 default. You'wve got & tenant waiting in the wings
= 2 to take it and you can't get the o0ld one out, and
3 vou need him out because you've gét a biyg deal
4 comning. There you are down there in JP court.
5 ~ PROFESSOR EDGAR: Why don't we go
6 ahead and delete the caption to 568 and include it
7 as a second paragraph in 5677
8 CHAIRMAN SOULES: So, every default
9 motion would need to be tnder affidavit and post
10 trial motions --
11 PROFESSOR EDGAR: That fit the
12 category of 568 would also have to be supported by
13 affiaavit.
14 CHAIRMAN SOULES: Wg can do that. Is
15 there a great deal of controveréy on this? So,
16 we're just going to merge 567 and 568. That's
17 what we're doing to do.
18 ' PROFESSOR DORSANEC: Before we amend
19 it, do we want to desex this thing?
20 CHAIRMAN SOULLES: Why don't we not co
21 that? Okay. |
22 : PROFESSCR DORSAMNEO: I don't want to
23 talk about these JP rules anymore.
¥y 24 CHAIRMAN SQULES: We've managed to
N 25 ~ avoid ‘them up to now, but I guess we can't any
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— 1 ,H _longer.
— 2 PROFESSOR EDPGAR: Now, we're on page
3 213.
4 CHAIRIAN SOULES: Oka?. Let's see,
5 525. 749, ckay. We're on page 250 of the purple
6 book.
7 PROFESSOR EDGAR: All right. Let me
8 tell you what's involved here in part. And this
9 is some stuff I got that ycou sent me, Luke.
10 CHAIRMAN SOULES: Ckay.
11 PROFESSOR EDGAR: Let me get -- just a
12 second. Let me get the materials here. One of
13 the p;oblems that was presented was since no
14 pleadings are required to be filed in the justice
15 court -- let's assume that we have a trial and the
16 ' defendant prevails, okay? Now, the plaintiff
17 wants to appeal that on a trial de novo. Rule 7
18 -~ I think it's 753. Just a minute.
19 PROFESSCOR EDGAR: All right. The
20 | appeal, though, from the JP court does noct
21 currently reguilire that notice be given to the
22 prevailing paxrty. So, the prevailing party, then,
23 not having notice, is not aware that the appeal
24 has been taken. And since he didn't have to file
25 afdything in ‘writing in the JP court, the )
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1 plaintiff, then, upon appeal, takes a default
i: 2 judgment against him in the-county court at law
3 because he didn't have a pleading on file.
4 And I think part of this is intended to
5 require that a notice of apreal be given the
6 prevailing defendant so that he can then file an
7 answer and protect himself from the default
8 judgment.
9 CHAIRMAN SOQULES: That's right. And
10 they gave an»example -
11 PROFESSOR EDGAR:-iAnd I don't know
12 that that's set out here, but --
13 CHAIRMAN SOULES: They gave an example
14 and I saw that example.
15 PROFESSOR EDGAR: Here it is on page
16 214.
i7 CHAIRMAN SOULES: Plaintiff won -- I
18 mean, the defendant won -- no, the plainﬁiff won
19 -- the defendant on oral pleadings.
20 PROFESSOR EDGAR: Well, it can happen
21 either way. The one that was sent to Kronzei,
22 though, was just the other way around. It can
23 happen either way. And this is in the letter to
24 yvyou, Luke, from Ken Coffman dated July 9, 1985.
25 ) PROFESSOR DORSANEO: Sécgnd the .
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1 motion.
_— 2 .~ CHAIRMAN SOULES: Just do this.
R
3 PROFESSOR EDGAR: Yes. And the only
4 thing I'd suggest is that on page 214 rather than
5 having this'say "without first showing that this
6 rule has been substantially complied with," I
7 would say "without first showing a-substantiél
8 compliance with the rule." I just hate to end
9 sentences with prepositions.
10 CHAIRMAN SOULES: "Without showing
11 substantial compliance with this rulé."
12 PROFESSOR EDGAR: Yes. That's the
13 purpose of that.
14 CHAIRMAN SOULES: Okay. Unanimous
15 approval-on that; no disseﬁt.
l6 . PROFESSOk EDGAR: Then --
7| | CHAIRMAN SOULES: Where'slthis grand
18 swell of interest in the justice courtroém?
19 - PROFESSOR EDGAR: All right. Then
20 page 216 simply is an additional built-in
21 mechanism, apparently, to require that the clerk
22 in docketing the trial de novo -- let's see, this
23 is to prc se defendants. This requires the county
24 clerk to notify the parties. And then, also, the
25 necessity for the defendant to file a Qr;tten
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1 answer.
T 2 CHAIRMAN SOULES: Okay. Any objection
3 toc that, Rule 751? OQOkay. That's unanimously
4 ockayed. He wants to change five days to eight
5 days, which gets into cne o0f my pet peeves. I
6 think we always ought to make them a week s0 that
7 anything not on & weekday comes back on a weekday.
8 I don't care whether it's 7 or 14, but I would
9 like to make it one or the other.
10 PROFESSOR EDGAR: All right. Now,.
11 this -- just a minute. I've just picked up on
12 this this morning so this is really the first time
o 13 I'vé had a chance to read this. "Give me just a
14 minute.
15 , CHAIRMAN SOQOULES: rHere is where he
16 writes us. He was a defeqdant in an FE & D and
17 won. The landlord appealed and he didn't know
18 it. And since his pleadings in justice Court were
19 oral, he had no pleadings on file in the justice
20 court. For a pleading in a justice court to
21 constitute an appearance in a county court, it has
22 to be in writing. So, without notice that the
23 landlord had appealed and having no -- nothing but
24 oral pleadings on file in a justice court, he's
&ﬁ 25 defaulted, then, in a county court and that i
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1 judgment goes final. So, instead of winning, as
T 2 he had done in the justice court where he
Iy

3 appeared, he has now lost by default in the county
4 court for lack of pleadings.

5 PRCOFESSCR EDGAR: But we've already

6 taken care of that.

7 CHAIRMAN SOULES: We've taken care of
8 that, but that obviously needed cured.

9 PROFESSOR EDGAR: That will take care
10 of that. Now, the second problem -- are you
11 looking down here at the letter from Ken Coffman?
12 CHAIRMAN SOULES: Right.

13 : PROFESSOR EDGAR: All right. He

14 points out that -- no, there was one, though,

15 where because of the time requirements -- and I
16 think that's what'this is dealing'with -—- he was
17 cut off from his right to appeal before he knew
18 that the appeal had been perfected, and there's a
19 letter in here that deals with that.
20 ! PROFESSOR DORSANEO: Well, 1if vyvou're
21 going to get five days notice -- if they give five
22 days to give you notice that they perfected the

23 appeal, then you've got to have a little bit more
24 time. It does seem to fit together. If we go

25 back over here and say that within five days -
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"over here" being 749 -- "Within five davys
followiné the filing cf such boﬁd, the party
appealing should give notice as provided in Rule
21 (a)."

Then you've got to have, "Said cause shall be
subject to trial any time after expiraticn of,"
something more than five days in this other .
place. But I think eight is kind of a peculiar
number to pick. I mean,Awhy'not say 10 or --

PROFESSQOR EDGAR: All right. Here it
is.
CHAIRMAN SOULES: We just change the

TRO's to 14 so they would all come up on a

. weekday.

PROFESSOR EDGAR: It's a letter dated
December 13, 1883 from Judge Wallace to you, Luke.

CHAIRMAN SOULES: Okay. Let's see
where that is.

PROFESSOR EDGAR: It's the second page'
of that letter from him to you.

CHAIRMAN SOULES: Judge, do you
remember all cf these letters?

JUSTICE WALLACE: Instant recall.

PROFESSOR EDGAR: Okay. Have you

found it yet? ) -
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1 CHAIRMAN SOULES: What page is that
:: 27- on? |
3 PROFESSOR EDGAR: It's on page 2 of a
4 letter from Judge Wallace to you dated December
5 13, 1983. It was in the material you sent me of
6 the Kronzer letter.
7 CHAIRMAN SOULES: I don't have it here
8 but read it. Oh, okay, I've got it. |
9 PROFESSOR EDGAR: Now, the second
10 page, Rule 749 reguires ~-- and we've just approved
11 that one back here on page 213 --
12 CHAIRMAN SOULES: Right.
13 PROFESSOR EDGAR: -- reguires that
14 within five days after the judgment is signed, the
15 bond has to be filed. Okavy. \Within five days.
16 CHAIRMAN SOULES: - Okay.
17 A PROFESSOR EDGAR: Then he points Oﬁt
18 that Rule 569 provides five days for the filing cof
19 a motion for new trial 1in the justice court. And
20 567 provides that the justice court has 10 days to
21 act on the motion for new trial. And a recent
22 ‘motion for leave to file a petition for writ of
23 mandamus, we were presented with a situation where
24 the defendant filed a motion for new trial five
- 25 days after the judgment, yhicbrthe ru{e,provided
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1 him to co. The next day the justice of the peace
— ‘ ,
,J 2 overruled the motion but it was toco late to file
3 his appeal bond under Rule 749.
4 PROFESSOR DORSANEO: What's that got
5 to do witn this over here?
6 PROFESSOR EDGAR: Well, but it all
7 ties in together, though, because in loocking at
8 Rule 749, it -- you can actually be denied the
9 right to appeal because the way that tﬁese rules
10 have not been related one to the other. And
11 that's why it's important to consider that because
12 we're talking about 74¢% which has that five-day
13 period in it.
14 |. JUSTICE WALLACE: The only way you can
415 -- well, if you wait until your judgment becomes
16 final before you file your appeal bond and --
17 PROFESSOR EDGAR: It's too late.
18 .. JUSTICE WALLACE: It's too late.
19 PROFESSOR EDGAR: And you're really in
20 a Catch-22.
21 PROFESSOR DORSANEO: But this 753 is
22 about a default in the county court, richt? This
23 is about the apreal.
| 24 PROFESSOR EDGAR: Well, yeah, that's
& 25 right. : : S ST
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1 PROFESSOR DORSANEO: This has to be =--
L 2 this has to be related to this other five-day
3 thing.
4 PROFESSOR EDGAR: Well, I think it
5 does but it seems to me that this creates a
6 problem right here. And I just happen to remember
7 it because I read this this morning and into any
-8 sense of perpetuating a problem. If this five
9 days right here is a problem, then we cught to
10 correct it now.
11 JUSTICE WALLACE: Five days final
12 judgment as opposed to five days overruling the
13 motion for new trial.
i4 PROFESSOR EDGAR: Within five days
15 after the overruling of the mpfion for new trial
16 or-something like that. That seems like that
17 would solve the problem.
18 . PROFESSOR DORSANEO: Up here judgment
19 is signed or -- in the event a motion for new
20 trial is filed and then five days after the motion
21 for new trial is overruled.
22 JUSTICE WALLACE: Lefty, you're a
23 justice court expert. Get up here and help us.
B 24 MR. MORRIS: You don't want me. 1
i 25 | appreciate these people laboripg over it, thop—g_ht
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CHAIRMAN SOULES: How do we solve
that, Hadiey? | | |
PROFESSOR EDGAR: Well --
CHAIRMAN SOULES: We don't even have
749 in these materials. I realize they wrote us

about it, but what does he suggest we can do?

just said -- Judge Wallace, the question presented
is whether forcible retainer actions should be an
expressed exception to the rules of practice in
justice courts so as to clarify the procedural.
steps such as occurred in the above case.

PRCFESSOR DORSANEOQO: Well, you know,
the thing is, I think you ought to be smart enough
to read Rule 749 where it sayg‘;— it says that you
do perfect this appeal within five days after the
judgment is signed.‘ I mean, it says thaﬁ right
there on the face of it. Why wogld anybédy think
that the dependency of a motion for new trial
would alter that if they read it?

Now, maybe they would -- maybe they would
remember the c©ld practice where bonds were keyed
into overruling motions for new trial, but I don't
see that as a problem.

B} PROFESSOR EDGAR: .But in the normal

PROFESSOR EDGAR: Well, he didn't. He
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1 ccurse of events, though, you would file a motion
:]‘ 2 for new trial. And-until the motion f¢r new trial
3 is acﬁed upon, you wouldn't think that there would
4 be any finality to tnat judgment. But there is if
5 you fail to file your appeal bond within five days
6 after it was signed.
i PROFESSOR DORSANEC: Here is what I
8 . think.
9 PROFESSOR EDGAR: I mean, that was the
10 problem the Court was confronted with in this
11 case.
12 PROFESSOR DORSANEO: Okay.
13 CHAIRMAN SOULES: Héw long do you have
14 to file a motion for new trial? What is the total
15 length of time?
16 PROFESSOR EDGAR: In Rule 749, the
17 bond has to be filed within five days.
18 . PROFESSOR DORSANEOQ: And the motion
19 for new trial is back in the five hundreds.
20 PROFESSOR EDGAR: Yes. That's Rule
21 567.
22 PROFESSOR DORSANEO: Arnd when is an
23 appeal perfectable in a not FE & D case.
24 CHAIRMAN SOULES: Okay. He's only got
i ) 25 .‘10 days to grant a new trial. Theat megnsrl3,' -

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



110
1 because it winds up on Saturday and that's a legal
j;} 2 -- that's a Satﬁrday and a Sunday, &nd Monday is a
3 legal holiday and so it could be as far as 13 days
4 -- 10 days here. So, 1f we give 14 days to
5 perfect the appeal, they ought to know from the
6 judgment.
7 PROFESSOR DORSANEO: But this is
8 supposed toc be a speedy remedy. This five-day
9 time period for perfectihg the appeal in 749 is a
10 shorter time period than the time period for de
11 novo appeals o0of county courts generelly in JP
12 court undexr 571, wﬁich does key from -- within 10
13 days after a judgment or order overruling a motion
14 for new trial is signed.
15 See, there's a -- the olﬁznon FE & D rules in
16 the JP court are like our old perfection of appeal
17 - ruleé, in that yoﬁ file the bond within a period
18 of time after the motion for new trial is
19 overruled. But the FE & D paft of that 1is
20 entirely different suggesting that, you know,
21 somebody made a conscious choice that the FE & D
22 is supposed to be speedy and this trial de novo
23 extending time periods business ought to be as
. 24 short as possible given the possessory natu;e of
i 25 i the writ. )
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1 CHAIRMAN SOULES: Well, I guess with
:; 2 that, then, we just havé to try to make some
3 assumptions about what these practitioners want as
4 a matter of policy. Do they weant to be at risk?
5 I don't know why a five-day cutoff -- they can
6 file it in five and be in safe harbor for 1l4.
7 I would think they would want to have 14 days
8 of jurisdiction rather than have the problems that
9 zre raised -- that were raised in this mandamus
10 that the Supreme Court dealt with back in 1982 or
11 '83 that Justice Wallace wrote us about. = How do
12 we guess, if we're guessing? Do we want to give
13 these guys 14 to keep them out of kind of trouble,
14 or leave it at five and try to force them --
15 PROFESSOR DORSANEQ: The safest thing
16 to do would be to not have two appellate time
17 tables in the JP court.
18 . CHAIRMAN SOULES: We don't have time
19 to do that. Or make them both 10.
20 PROFESSOR EDGAR: Maybe we shouldn't
21 do anything with that right now. I just wanted to
22 call it to ycur attention.
23 CHEAIRMAN SOULES: Well, it's been
24 around since December cf '83. Let's do something
25 with 1it. fEither decide to do nothing because
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1 that's the right thing to dc or make it 10 or --
i:‘ 2 because £hat's whét the other justice court rules

3 are or make it something else. Why don't we make
4 it 107

5 PROCFESSOR DORSANEOQ: I see two

6 alternatives. I say we change 749 to say -- in

7 the first sentence say, "No motion for new trial

8 shall be permitted in an FE & D case," and then

9 maybe change five to 10. All right. Or we make
10 the time for perfecting the appeal like Rule 571
11 forrérdinary FE & d cases which would =--
12 CEAIRMAN SOULES: 10 days.

13 PROFESSOR DORSANEO: ~-- Which would be
14 10 days for overruling motion fo: new trial if one
15 is filed. My preference to preéerve speed would
16 be to not allow a motion for new trial in an
17 FE & D case in the JP court because I think that's
18 probably a waste of energy anyway.
19 JUSTICE WALLACE: You've got -- with a
20 trial de novo as opposed to a regular appellate
21 review -- and you're not competent to hold out
22 probably by yvour mction for new trial.
23 PROFESSOR DORSANEO: Thaet is a motion
24 for new trial different -- perhaps more congenial
25 environment. - _
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1 CHAIRMAN SOULES: So, what we would do
:; 2 is --
3 JUSTIC£ WALLACE: Eliminate the motion
4 for new trial in FE & D cases.
5 CHAIRMAN SOULELS: Rule 749 --
6 JUSTICE WALLACE: If this guy hadn't
7 come up with the bright idea of filing a motion
8 for new trial he wouldn't have gottem into trouble
S in the first place;
10 PROFESSOR EDGAR: That's right.
11 CHAIRMAN SOULES: Rule 749 we're going
12 to say, "no motion for new trial" --
13 PROFESSOR EDGAR: "Shall be
14 permitted."
15 PROFESSOR DORSANQO: We've got a rule
16 _'like ;hat fo; accelerated appeals.
17 CHAIRMAN SOULES: -- "shall be
18 permitted," period. And then the balanée is no
19 change, or do we want to change it to 10 days?
20 JUSTICE WALLACE: You've got a gqguick
21 appeal there to get that guy out of possession
22 that doesn't belong in there and they're all
23 accustomed. These JP's -- o0ld boys are trying tq
24 -- the school for JP's is pretty much on ——Awell,
’_25 they've got their desk books all up and hefe's
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1 what you do in this case anc down the 1ine and ¢go
i: 7 2 | through all the trouble of changing that. Those
3 that bother to learn it -- changing their
4 learning, then I'd say leave the timetable the way
5 it is.
6 PROFESSOR DORSANEO: In the TRAP Rule
7 42, the sentence reads, "In appreals from
8 interlocutory orders, no moticn for new trial
9 shall be filed."™ So, we have that kind of
10 language for a different type of comparalble
11 situation.
12 CHAIRMAN SOULES: Appeals 1in forcible
.13 detainer cases, no motion for new trial shall be
14 filed.
15 PROFESSOR EDGAR: ‘Rule 749 pertainé
16 only to forcible entry, doesn't 1it?
17 PROFESSOR DORSANEO: Yes.
18 . CHAIRMAN SOULES: All right.
19 PROFESSOR DORSANEO: I remember from
20 my yocunger days working in some of these, that
21 somebody did get screwéd up because they got the 5
22 day, 10 day trial moved and went down the tubes.
23 CHAIRMAN SOULES: Okay. Let's look at
24 this 753, then. Does that time period --
- 25 . _fROFESSOR EDGAR: Don't run fo.
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Dorsaneo.

CHAIRMAN SOULES: Bill,‘we need you.

I don't want to leave this loose-ended here. The
next one was 753 on page 218. Does that -- do
these time periods need to be changed?

PROFESSOR DORSANEC: I think so. I
would say 10. Subject to trial at any time after
expiration of -- five full days after the day the
transcript is filed. I guess -- when does a
transcript get filed? The appeal is perfected and
then the JP is meant to package this up and send
it to the --
| PROFESSOR EDGAR: To the clerk.

PROFESSOR DORSANEO: -~ clerk. If
we're giving -- 1f somebody gepé notice of this
appeal by getting notice that the bqnd has been
filed withiﬁ fiVé days following the filing of the
bcnd, then they could be --

PROFESSOR EDGAR: Well, the purpose of
this change --

PROFESSOR DORSANEO: -- defaulted in
the county court befcre they -- almost
simulteneously with receiving the notice, as I
reada it.

PROFESSOR EDGAR: . It says the
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extension from eight to five -- from five to eight
is requiréd for due process consideraticons 1in
order to give the prro se defendant the opportunity
to receive notice and follow written answer where
he or tche has pleaded orally in the justice court.

PROFESSOR DORSANEO: That doesn't seem
like a lot of due process there, about 10 more
minutes.

CHAIRMAN SOULES: Why don't we say
14? Is that a problem? What kind of problem --
are we talking about -- this is not an FE&D case.
This is an everyday case and that's accelerated --

PROFESSOR DORSANEOC: No, I think it's
an FE&D case. It's another fast tfack item.

CHAIRMAN SOULES: \It sure 1is.

PROFESSOR EDGAR: In Rule 751, we've
just requifed the clérk to notify the parties,
too, and that's going to take a day or two inAthe
mail. And if that's to make sure that they get
notice, then if you give them five days from that
point, between then and trial, then that's going
to be a total of about eight days because you've
got some mailing time in there and maybe a
weekend, too.

- - CHAIRMAN SOULES: Okay. _How many
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1 days? ’
:; 2 PROFESSOR EDGAR: So, eight days might
3 be a reasonable compromise. That might be what
4 they had in mind.
5 CHAIRMAN SQULES: I guess give them
6 what they ask for.
7 PROFESSOR EDGAR: I've made mistakes
8 liké'that before in my life, too, getting exactly
9 what I asked for.
10 PROFESSOR DORSANEO: - If they knew they
11 had a chance to get 10, they wouldn't have written
12 eight there, you know 1it?
13 PROFESSOR EDGAR: Does that take care
14 |  of that then?
15 CHAIRMAN SQULES: \I think it does.
16 AndzI think that takes care éf Ken Coffman's
17 complaints.
18 . PROFESSOR EDGAR: Now, while we'fe
19 going through some other material, Luke, look on
20 page 223. There's an o0ld letter there to Mike
21 iatchell back in '83. And I, frankly., think that
22 involves a policy problem on filing the abstract
23 within 30 days, because part of that problem 1is
24 manifested in the next letter on page 225.
25 ] _ - - PROFESSOR DORSANEO: Thisf;s the Hunt
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versus Heaton prcblem, basically.

PROFESSOR EDGAR: Yes, ana 22%.

PROFESSOR DORSANEO: i move the rerpeal
of the trespass to try title rules top to bottom,
and I'm sericus.

CHAIRMAN SOULES: We can put that on
next year's agenda. There's a problem with that.

PROFESSOR EDGAR: Yes.

CHAIRMAN SOULES: And these rules --

JUSTICE WALLACE: I'm going to direct .
all those old land lawyers across the state to
communicate with you not to me, because you talk
about some irrational, set in their ways,
nothing-should-ever-be-changed-people. It's
unbelievabé. You know what Iimitalking about.

PROFESSOR EDGAR: I know exactly.what
you're talking about, Judge Wallace. Exactly.
They are set in their ways.

PROFESSOR DORSANEO: Wellf maybe we
can do it by providing everything that can be done
and give them credit for whatever you 1like.

PROFESSOR EDGAR: Grandfather them
out.

PROFESSOR DORSANEOQ: You don't have to
use these ruleg if you don't wan£ to. - -

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES

Y




119
1 CHAIRMAN SOULES: What Williamson is
j:J 2V saying heré is thét failure to file ﬁhis abstract
3 defaults --
4 PROFESSOR EDGAR: Yes.
5 A CHAIRMAN SOULES: -- you in a trespaés
6 to try title case.
7 . PROFESSOR DORSANEO: It does unliess
8 you ask --
9 JUSTICE WALLACE: It prevents you from
10 putting on any evidence.
11 PROFESSOR EDGAR: That's a pretty
12 effective deterrent right there.
13 CHAIRMAN SOULES: Yes. The Williémson
14 wants that not be automatic like failure --
15 failure to answer requests to admit. He wants you
16 toc have to be a --
17 PROFESSOR DORSANEO: He wants to
18 ocverrule Hunt versus Heaton is what he wénts.
19 : CHAIRMAN SOULES: Yes. And so let's
20 just pass on that. How do we want tc --
21 PROFESSOR EDéAR: Well, I think it is
22 certainly harsh where you can't leave 1t to the
23 discretion of the trial judge whether or not there
= 24 ' are certain circumstances under which the abstract
e 25 should be permitted to be tardily ﬁiied,or not..
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1 That's just my view. I don't know why.
j: 2 JUSTICE WALLACE: When I fifst got
3 started back in law, I got caught. up. I dismissed
4 my lawsuit and tuined around and filed another
5 one, the way I got around it.
6 CHAIRMAN SOULES: I guess you didn't
7 ﬁave a limitation problemn.
8 PROFESSOR EDGAR: If you hac a
9 limitation procblem, that would have certainly hurt
10 you badly.
11 CHAiRMAN SOULES: He's got a rule
12 drafted here on page 226 that we can act on and it
13 it does meet his proolems. And propvably 1if we're
14 going to keep these rules it is fairly well
15 stated. I guess it's either yote that up or down,
16 really, isn't 1it?
17  PROFESSOR EDGAR: Yeah. 1If we're
18 going to do it ~-- if we're going to vote it,
19 | though, I would suggest that the addition be after
20 the word, "The Court may.," comma, "after noctice
21 and hearing prior to the beginning of trial,"
22 comma, "order that no evidence of the claim," so
23 and so. Do you see what I'm saying?
- 24 CHAIRMAN SOULES: Yeah. "And in.
- 25 default theregf,“ comma, “the‘Court may,lafter
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1 notice of hearing prior to keginning of trial
:: 2 order'-l - - | |

3 PROFESSOR EDGAR: Well, Jjust "in

4 default thereof, the Court." I think you need a
5 commea after that.

6 CHAIRMAN SOULES: Okay.

7 PROFESSOR EDGAR: "The Court may,"

8 comma, "after notice and hearing prior to the

9 beginning of trial," comma, "order that no .
10 evidence o0of the claim," and so and so, "be given
11 on triai."

'12 CHAIRMAN SOULES: All right.

13 PROFESSOR DORSANEOG: Does that really
14 solve his problem?

15 " CHAIRMAN SOULES: Sdélves his problem.
16 PROFESSOR DORSANEO: It just offers a
17 separate Héaring.

18 o PROFESSOR EDGAR: But at least it's
19 discretionary, though. It's not automatic.
20 CHAIRMAN SOULES: 'The Court can't
21 permit.

22 - PROFESSOR EDGAR: See, now the Court
23 doesn't have any option.

24 CHAIRMAN SOULES: Under Hunt versus
25 Heaton you're QeadL - A _ -
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1 PROFESSOR DORSANLO: Ckay.
:;J 2 . CHAIRMAN‘SOULES: All in favorxr ofwthis
3 as restated by Hadley, otherwise .the way it is on
4 226, show by hands. Oppcsed? That's
5 unanimously --
6 PROFESSOR DORSANEO: I'm going to vote
7 against it.
8 CHAIRMAN SOULES: Okay. Let's see
9 that's a vote of -- everybocdy else to one.
10 PROFESSCR DORSANEO: My reason for
11 voting %gainst it is that I don't think that this
12 practice can be repaired tc the point where it is
13 a useful practice in modern Texas.
14 CHAIRMAN SOULES: Okay. 92, the same
15 thing over here. This is Ka;leoppess talking |
16 about the same problem.
17 | PROFESéOR EDGAR: You're on page 2337
18 | . CHAIRMAN SOULES: I'm on 229 now.
18 PROFESSOR EDGAR: 233 is, again, the
20 same 749 problem with which we have just dealt.
21 CHAIRMAN SOULES: So, we've done that.
22 PROFESSCR EDGAR: So, we've taken care
23 of that.
' 24 CHAIRMAN SOULES: And then the qext
L 25 stuff is Jeremy Wicker's -
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1 PRCFESSOR EDGAR: There might be one
::J 2 'other thinglhere.
3 CHAIRMAN SOQOULES: I'm sorry.
4 PROFESSOR EDGAR: Just let me check.
5 Yes. Rule 758 refers to Rules 114, 15 and 16,
6 Now, haven't we done something to those rules?
7 Haven't we deleted -- I just want to make sure,
8 because 1f we're not careful, we're going to be
9 referring to some rules that are no longer in
10 existence.
11 CHAIRMAN SOULES: See if Jeremy --
12 PROFESSOR EDGAR: Ckay, we haven't.
13 CHAIRMAN SOULES: See if Jeremy Wicker
14 on page 235 identifies the problem you're thinking
15 about there, Hadley. He says\Rule 109 was amended
16 to delete the proviso that 758 refers to.
17 ‘ PROFESSOR DORSANEO: OCh, yeah. That's
18 good. That was that provisoc about somebédy being
19 cutside of the United States but not being in the
20' Army.
21 CHAIRMAN SCULES: I see. What about
22 the Air Force, Marines, Navy? Is that what you
23 were thinking about, Hadley?
24 PROFESSCR EDGAR: I guess so.
: 25 | JUSTICE.WALLACE: State-guard on duty
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1 in Nicaragua.
— _ , o ,
B 2 CHAIRMAN SOULES: Any objection to
3 deleting Rule 758, the reference to Rule 109°?
4 PROFESSOR EDGAR: Rule 758 doesn't say
5 that, does it?
6 CHAIRMAN SOULES: I'm trying to fina
7 it.
8 PROFESSOR EDGAR: I'm looking at Rule
9 758 on page 252. I don't see any reference to the
10 provisoc on 1089, That's already been done.
11 PROFESSOR DORSANEO: Changed by the
12 amendment effective April 1, 1985.
13 PROFESSOR EDGAR: We did that last
14 year.
15 PROFESSOR DORSANEQ€  It was just such
16 a good idea last year we‘ll do it again this yvyear.
17 .~ CHAIRMAN SOULES: Okay, done last
18 year.
19 PROFESSOR EDGAR: I think that may be
20 what those check marks mean.
21 CHAIRMAN SOULES: Okay. Then here's
22 some January 2, 12986 changes in the rules proposed
23 by -- that are proposed by him, by Wicker, where
24 he's using possession instead of restitution in
) 25 several places. o L - -
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_ 1 PROFESSOR EDGAR: Now, I notice that
- 2 in some other material we've got here, the
3 committee on the Administration df Justice
4 disagreed with that. Somebody did. This is the
5 material you sent me, Luke.
6 CHAIRMAN SOULES: Yes.
7 PROFESSOR EDGAR: And I'm lookiﬁg back-
8 here where somebody -- this says "recommended by
9 COAJ 2/8/86 except last clause."”
10 | CHAIRMAN SOULES: Right. I went to
11 the meeting. That's my writing. And his letter
12 starts on 238. And the only -- no, let's see.
13 Well, that's a part of it. Isn't that all a part
14 of the same thing? Anyway =-- oh, it is exactly
15 the same thing. Okay. So, wé'&e just looked at
16 242, page 242.
17 PROFESSOR EDGAR: Yes.
18 ’ PROFESSOR DORSANEO: 1Is this that one
19 where it was recommended to delete the "unless"
20 because somebody doesn't like what Section 24.0061
21 of the Property Code says?
é2 Well, Mr. Chairman, I recommend that we
23 change the word "restitution" to "possession" if
24 that's what the Property Code does on this
25 "unless" part. In the absence of}s5mebody:f‘
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1 establishing to me that that is what the Property
j: 2. Code requires, I would think it would be ckay for
3 us to leave it out. Even 1f the Property Code
4 regquires it and we leave it out, we haven't done
5 any Gamage to what the Property Code reguires.
6 CHAIRMAN SOULES: Ckay. Are we, Lthen,
7 | in unanimous approval of Rule 748 deleting the
8 last clause as the COAJ recommended? No dissent
9 on that, so that's unanimously approved.
10 And then 755, I do remember the aiscussion on
11 that because even multi-family -- he used
12 milti-family apartments -- he used for residential
13 purposes and that's not really what this was
14 directed to. So, something used as & principie
15 residence of a party 1is what g#erybody thought was
16 intended by this "for residential purposes only"
17 and that that did meet the statute. Any problem
18 with amending Rule 755 as shown here?
19 PROFESSOR EDGAR: As recommended by
20 the COAJ.
21 CHAIRMAN SOULES: As the COAJ
22 recommended. Then we've got housekeeping rules of
23 Jeremy Wicker. And that's it; we're through with
24 justice court rules, too.
25 | PROFESSOR EDGAR: I move that all ef-
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1 the housekeeping changes reflected on agenda pages
: 2 246, 247 and 248 be adopted. |

3 IIR. BRANSON: Second.-

4 CHAIRMAN SOQOULES: Seconad. That's

5 Branscon.

6 MR. BRANSON: Yes.

7 CHAIRMAN SOULES: Okay. Do ycu do

8 much practice in justice court, Branson?

9 MR. BRANSON:- Occasicnally the juries
10 | inform me that's where I ought to be, but I don't
11 start out there.

12 CHAIRMAN SOQOULES: Okay. Any dissent
13 on that? That's unanimous then. Now, we've got a
14 controversial one coming up., unless somebody wants
15 to volunteer for sogething not éontroversial.
16 i Well, let me -- Bill, will you, or somebody,
17 .look at these problems that have been raised by
18 Frank Baker ¢on how to try to get the court
19 reporters of the courts responsible for getting
20 the records up, as cpposed to éarties filing
21 motions and all that. It's on page 249. I don't
22 know if you've ever had a chance to look at it.
23 PROFESSOR DORSANEO: I didn't.look at
24 that. That is a major modification from the way

) 25 - we now do business. ‘I assumed that that was-the -
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kind of item that would be put on the table.“
éHAIﬁMAN SOULES:V Iﬁ wouldrbe to ﬁable
for next time?

PROFESSOR DORSANEO: Yeah. I don't
think we can make those changes without giving
them a lot of careful thought before a larger
group.

CHAIRMAN SOULES: Okay. We're going
to table that, then, to the next session. But
Frank has been -- Frank is a very d<distinguished
membeerf the State Bar. You-all may know him.
He's a fine trial practitioner and fellow
practitioner from San Antonio. He's been
concerned about this for a long time, and not
without justification. So, iﬁ'we can -- that will
go to the proper subcommittee for work in the
interim. |

MR. BRANSON: Didn't a cése just come
down =-- I haven't seen it but I've heard about it
-- holding the court reporters now to no longer

regquire the posting of some advanced payment

_before they start the record, or did I just dream

that?

PRCFESSOR DORSANEOQ: The rule has said

that for a while. They can't require advanced
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1 | payment, but you have to make -- for them to start
::1 2 preparing 1it, you have to make arrancements to pay
3 them befocre you can get it.
4 MR. BRANSON: I éon't know about the
5 rest of ycu but ~-- and I'm not sure I know where
6 we address it in the rules -- but I have
7 literaily, on occasion, been held hostage by court
8 reporters, during trial and after the judgment,
9 trying to get documents out of them, particularly
10 when you want some transcript typed up during
11 trial or some testimony typed up during trial.
12 The court reporter's fees are not really
13 based on anything relative to any other method of
14 determining the price of court reporting duties.
15 If you get trial transcripts,‘ybu really pay -- I
16 tried one a few years ago, and when I goF through
17 i had 20 érand or sovin that type o0of testimony.
18 And it really was a-long trial, about a six-week
19 trial.
20 But there was no -~ the court reporter was
21 very friendly with the trial judge and there was
22 no way to complain about it at the time. And
23 there ought to be some relief for the trial
24 practitioner who is asking for additional -- who
25 - feels the need for the testimony. i
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1 PROFESSCR DCRSAKNEOQO: You're wanting
:: 2 daily cqQpy and they're just charging-you wﬁat they
3 can get by with.
4 MR. BRANSON: Well, sometimes =-- in
5 that particular incidence I was wanting daily
6 cCopYy . And what I finally had to do was bring in
7 an outside court reporter. But I had been there
8 where the trial practitioner is really at the
S mercy of the court reporter, both in terms of fees
10 that are charged and in terms of everything else.
11 I tried one one time where the court reporter
12 would stop the lawyer in the middle of the
13 questioning of a witness. And, generally, he
14 would wait until you were just about to lower the
15 bocom on somebody and say, "How do you spell that?"
16 CHAIRMAN SOULES: Okay. Well, we'll
17 put that in the hopper with the étudy we're going
18 to make .and see what can be done. Let's see. On
19 page 257, have we taken cére of that now? And the
20 letter is on 258, a letter from Juédge Schattman,
21 conflict between Rule 267 of Civil Procedure and
22 613.
23 PROFESSOR DORSANEO: I deon't think we
24 have taken care of that, have we? And the two do
25 conflict because the Rule of Evidence ~- do you
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’...\

want to take a fast iocok at it?

[:4 2 ~ d CHAIRMAN SOULES: Yeah. We're not
3 going to change the Rules of Evidence, though,
4 Judge.
5 PROFESSOR DORSANEO: Rule 613 says,
6 "At the request of a party" -- we're talking about
7 the rule. "At the reguest of the éarty, the Court
8 shall order witnesses excluded so that they cannog
9 hear the testimony oﬁ other witnesses."
10 The first sentence conflicts with Rule 267
11 because that Rule 267 is not mandatory. It says,
12 "At the request of either party, the witnesses on
13 both sides may be sworn and removed out of the
14 courtrodm to some other place." In other words,
15 what Rule 613 reguires, Rule 267 leaves to the
16 . Court's discretiop.
17  CHAIRMAN SOULES: Should we not --
18 | . PROFESSOR DORSANEO: And thére are
19 other things, too. .
20 CHAIRMAN SOULES: Ckay.
21 éROFESSOR DORSANEO: The second part
22 . of Rule 613 of the Rules of Evidence speaks about
23 @ class—-3 person who 1is not authorized to be
” 24 excluded under the subnumber 3. "A person Whose
»%f 25 presence is ;hownAby a party to be essential to
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1 the presentation of his case," and 267 isn't that
j] 2 strickt. It, again, 1s more discretionary in
3 character.
4 If we're -- to resolve the conflict and not
5 to change Rule 613 of the Rules of Evidence, it
6 that's the plan, tnen Rule 267 has to go.
7 CHAIRMAN SOULES: You mean that be
& completely repealed?
S . PROFESSOR DORSANEO: Well, no, at
10 least the part up through "witnesses."
11 "CHAIRMAN SOULES: Does 613 speak tc
12 corporations?
13 PROFESSOR DORSANEO: Not -- well, "an
14 officer or an employvee of a defendant which is not
15 a natural person.”"
16 CHAIRMAN SOULES: So, up through
17 represent -- let me see, down to "if any party be
18 absent," or is that covered, too?
19 PROFESSOR DORSANEO: That's covered,
20 too, by 613. The part that says; "Witnesses, when
21 rlaced under the rule, shall be instructed," the
22 information about how they are instructed is not
23 in 613.
24 CHAIRMAN SOULES: Sc, we would repeal
;ﬂ_- _ 25 down ;o the word "witnesses." Are we goihg tc
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1 just let 613 control?

:: 2 | | PROFESSOR EDGAR: i remember when

3 Judge Pope —-- this guestion has arisen before.

4 And Newell pointed this out to us one time in a

5 meeting, and we gquestioned whether or not we

6 should have this general subject matter both in

7 the Rules of Civil Procedure and in the Rules of

8 Evidence.

9 And I remember somebody commenting -- and it
10 might have been Judage Pope, but I thought it was a
11 member of the judiciary -- stated that the reason
12 that they left it in here is because it was a rule
13 of evidence buttit was also kind of a trial
14 practice rule. And as a matter of policy, they
15 thought it best to have it in‘bbth pléces, which
16 it really doesn't hurt anything, I dpn't suppose.
i7 | PROFESSOR DORSANEO: But it ought not
18 tc be inconsistent.

19 ' PROFESSOR EDGAR: But certainly, in
20 keeping with that, if we want to continue that
21 policy, I would move ﬁhat we take the language
22 that is now cohtained in Rule 613 and substitute
23 it for the first five o0or six sentences in what is
24 now Rule 267 down to beginning with "witnesses

:jf 25 when placed’under this rule."
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1 CHAIRMAN SOULES: What if we just
j:, 2 said, "Witnesses when placsd under Texas Rule of

3 Evidence 613 shall be instructed .by the Court,"

4 instead of doing the whole rewrite there? And

5 that will take them there. And chenge the

6 caption --

7 PROFESSQOR EDGAR: Presuming they know

8 what Rule 613 1is.

9 CHAIRMAN SOULES: Well, put the

10 caption, "Witnesses Placed Under Texas Rules of

11 Evidence 613," in the caption of 267.

12 , PROFESSOR EDGAR: That would be the

13 caption then. Oh, okay. Yeah.

14 CHAIRMAN SOULES: And then strike all

15 the language down to the worq "witnesses," and

16 then say. "Witnesses.when placed under Texas Rule

17 of Evidence 613, and then we would have at least

18 consistent language. Would that take care of it,

19 Bill?

20 PROFESSOR DORSANEO: I think so. But

21 I don't-think that -- I think that everybody is

22 going to learn in law school what the rule is,

23 what it was in common law and will still use the
- 24 term "placing witnesses under the rule" in Jjust
%”- o 25 |- _ convsntional lssguage. I would imagine that theré
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1 are a lot of people that don't know that the ruilie
:] 2 is 267,7f6frexample.

3 So, I would suggest, perhaps, retaining the
4 title "Witnesses Placed Under the Rule" and maybe
5 beginning that "witnesses" sentence like this:

6 "Witnesses who are placed under Rule 613 of the

7 Texas Rules of Evidence," or, you know, something
8 like that.

S CHAIRMAN SOQOULES: Okay.
10 PROFESSOR DORSANEOQ: "Witnesses when
11 placed under Rule 613'of the Texas Rules of
12 | Evidence."

13 CEAIRMAN SOULES: "Shall be
14 instructed." OCkay. How many feel -- and let's
15 not vote on the caption right‘now -- but that the
16 substantive change that we've talked about should
17. be recommended té thé Supreme Court for adoption?
18 Show by .hands. Opposed? Okay. That's

19 unanimous. How many feél that the caption should
20 have a reference to Texas Rule of Evidence 6137
21 Show by hands.

22 MR. BECK: The caption?

23 ] CHAIRMAN SOULES: Right. Okay. There
24 are no hands up on that, so nobody is for that.

_'25_» Thgt takes_care of ;ﬂat, Now, we'vq got a --
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1 let's see, where is 166(b)? I guess that got in
—
. 2 here.
3 PROFESSOR DORSANEO: That's in here
4 too, isn't it?
5 CHAIRMAN SOQULES: It couldn't be
6 finished with, not what I'm talking about, because
7 it just came out. Supreme Court wants to us drop
8 the invéétigative privilege. At least their
9 sentiment is that it should be abolished.
10 166 (b).
11 JUSTICE WALLACE: On that, we've got
12 about three or fou: applications now pending
13 before us that the Court hadn't come down any way
14 at all on.
15 CHAIRMAN SOULES: Bill, on page 133,
16 this is Turbodyne. Thefe's a couple of new
17 mandamus cases on it.
18 - . JUSTICE WALLACE: Stringer and
19 Turbodyne.
20 CHAIRMAN SOULES: Stringer and
21 Turbodyne, vyeah. 133, is that where it is?
22 PROFESSOR DORSANEO: Stringer,
23 Turbodyne, and then there is another.
24 | JUSTICE WALLACE: Harkness. Motion
fw 25 for rehearing has bgen qver;u;ed,in_ngkness.
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1 Turbodyne and Stringexr 1is still alive.

: 2 PROFESSOR DORSANEO: The history on
3 this is really interesting if anypbpody -- and it's
4 helpful to understand the history, too, as to
5 where these things came from.

6 CHAIRMAIl SOULES: Why don't you give
7 us a rundown on 1it? |
8 PROFESSCR DORSANEO: Initially., in
9 Rule 167, which was the first rule in the new
10 rules of 1941, copied from the Federal Rules of
11 Civil Procedure. Roy McDonald, at the reguest of
12 the Court, added a work product proviso that
13 didn't use the term "work product" for four or
14 five years before Hickman versus Taylor at this
15 time. And that proviso is bagically like the
16 _ proviso that was put in Rule 186 (a) in 1957 when
17 it was aaoﬁted, except in 1957, somewhat
18 pernicipously, that information obtained in the
19 ‘course of an investigation by a persoﬂ employed to
20 make the investigation was added to the 186
21. proviso.
22 Then in -- so, we had two provisos in 1957.
23 Cne, the original proviso in 167; the other, a
24 broadened proviso exempting investigative
. 25 information in addition to comqpnicat;ons in
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1 186(a). Ultimately in 1981 we eliminated the
:: 2 7p£o§iébufrém 165 éndvcross—réferfed to 186(af;
3 Then in 1984 we took the proviso from 186 (a) that
4 wasg repealed ana put it in as an exemption to
5 166 (b) and eliminated the investigative
6 information business.
7 The only other thing that's somewhat
3 interesting 1s that in either 1971 or 1973 the
9 words "work product" were added to Rule 186 (a) for
10 the first time, and work product was never
11 defined, see. So, it boils down to this: This
12 proviéo that we asked Roy McDonald to draft before
13 work product principles were well-develcped has
14 carried through in our rules of procedure, even
15 after the time when a work prgduct exemption, in
16 so many words, denominated as such, was added into
17 ' ﬁhe procedural rules.
18 So, we have a general work product exemption
19 plus a specific tailored Texas-developed work
20 product proviso that antedates therdevelopment of
21 work-product law. And it is pcessible to read
22 these exemptions as having different scopes,
23 leaving us with somewhat of a weird situaticn
24 where it's possible that the party communication
25 privilege would be broader than yquﬁproduqtror
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vice versa. It's just kind of really messy.

Now, the reason why the proviso was -~ why
the Supreme Court, as I understand it, in 1940
wanted a specific work product proviso is that
they didn't want a locse and unknown, unspecified
work product cdoctrine as a loose cannon on deck.
They wanted a specific thing that could be
interpreted by trial judges word by word rather
than some policy-based ekemption that would
require Supreme Court authority to flesh out.

I think that's really the history of it. It
started out as a work product provisoc homemade in
Texas before work product law developed. And
since that time, we kind of forgot thét and added
work product in too, and‘now yeihave both of
them..

JUSTICE WALLACE: Also, that 198;
amendment provided for an exemption for fhe
investigation of the incident out of which the
claim arose. Now, that was new in 1984, and yet,
surprisingly, the Court decisions have not
recognized 1it.

PROFESSCR DORSANEOQO: Well, that is a
separate problem. When I attempted tc reword, as

reporter, the provisions of 186(a), I, - . - -
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1 inadvertently, did not £focus on the»way it_had
T: 2 been interpreted in Allen versus Humphries and
3 wrote it more broadly than tnhe Supreme Court had
4 construed the prior proviso in 167, and that was
5 just my mistake.
6 We weren't meaning to change anything, but
7 nobody noticed it. I do remember now that Richard
8 Clarkson said, "What about Allen versus
9 Humphries?" But I didn't hear him.
10 CHAIRMAN SCOULES: Jim Kronzer, who
11 regretfully has resigned from our committee here
12 just in recent days, célls this one the Texas
13 kicker. It's unigue in Texas that these --
14 there's this breadth of investigative privilege
15 material. I mean, it cuts both ways.; It doesn't
16 help either side. It does open -up the
17 | communicatioﬁs made 1in the conneétion with an
18 investigation which have been pretty much
19 protected in Texas, not as broadly as this, but
20 the Court -- as you can see, Justice Wallace's
21 letter to me dated October the 1l6th.
22 PROFESSOR DORSANEO: What page is that
23 on?
’ 24 CHAIRMAN SOULES: It's cn page 134.
%; ) 25 . This was just a couple weeks ago. It saysvs {The

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES



141
1 Court's problem is that a majority of the Court
:: 2 seems to disapprove df the above guoted poftion of
3 the rule and prefer that it be changed as socn as
4 possible.” That is the language which says --
5 it's in 1660 (3) (d4). With exception of
6 discoverable material from experts, any
7 communication may paess between agents orxr
3 representatives, employees to the acticn or
9 communication between any party and its agents --
10 emplovees, where made subseqguent to the occurence
11 or transaction upon which the suit is based and
12 made in connection with the prosecution,
13 investigation or defense of the claim or the
14 investigation of the occurence or transaction out
15 of which the claim has arisen.
16 PROFESSOR DORSANEO: Mr. Chairman, the
17 ( problem with that, that's so-called lack of
18 clarity .in my draft. Some Courts of Appeals have
19 said that this language could be read very, very
20 broadly. It wasn't meant tc be read very, Very
21 broadly. It was meant to be read in view cf an
22 anticipation of litigation concept. All right.
23 That post occurence communications made in
24 anticipation of litigation ought to be within the
o 25” exemption. ] ~
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Now, there's a second level of refinement to
that which these recent Supreme Court opinions
have pointed out and which is evidenced in Allen
versus Humphries. Does the person who made thg
communication have to be anticipating the lawsuit
in which the claim 1is subsequently asserted? That
is to say, Mrs. Allen's lawsuit, as opposed to
lawsuits coming about as the result of cutting
polyvinyl chloride with a hot wire, you see.

Allen versus Humphries said the particular
circumstances, all right, is what we're talking
about, the particular lawsuit, as I understand
it. So, the exemption would only cover a
communication made in anticipation of a particular
lawsuit rather than just any qld lawsuit that
might subsequently be brought by someonelat some
éoint’in»the future against a product
manufacturer, for example.

PROFESSOR EDGAR: May I give you an
examnple? Let's assume that the railroad decides
that it}s going to make an investigation to
determine whether this particular crossing 1is
extra hazardous and should have furthexr types of
guards. And it does make an investigation and it

makes a report. Subsequently, an accident
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—_— 1 happens. Now, the guestion is, is that
— 2 investigation exempt frdm digcovery under this
3 proviso?
4 PROFESSOR DORSANEO: Well, it depends
5 on how you wouid define "occurrence" in that
6 hypothetical.
7 PROFESSOR EDGAR: I ‘understand that,
8 but that is part of the problem, it seems to me.
9 : CHAIRMAN SOULES: Isn't what the Court
10 wants to substitute for this language is "and in
11 anticipation of the pending litigation"? They're
12 not even talking about different litigation.
13 PROFESSOR DORSANEO: That would be
14 what these recent opinionS'sayﬂ
15 CHAIRMAN SOULES: ‘That's what the
16 . recent opinions start telling us. Aand I think
17 that's what we really need to nail down and give
18 the Couft our feelings about, isn't it?
19 PROFESSOR EDGAR: I think that's a
20 good rule because, for example, in my example, I
21 do not think that that investigation should be
22 imune from discovery.
23 PROFESSOR DORSANEO: Now =--
24 ' MR. BECK: Let me raise kind of & lone
25 ‘voice of dissent.
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1 CEAIRMAN SOULES: Nc, you're not the
_—
- 2 lone voice.
3 . PROFESSOR DORSANEO: I'm going do
4 dissent with you.
5 MR. BECK: Looking at these two
6 opinions, 1if all we're talking about is a matter
7 of proof, that's one thing. You know, if the
8 railroad failed to introduce sufficient proof to
9 show that there was good'cause to believe that &
10 claim would be made, and in the other case, if
11 they simply failed'to state in an affidavit
12 virtually the same thing, that's one thing. That
13 .can be handled. The lawyer, you know, can make
14 sure the next time the reqgquisite proof is
15 submittea. But the way these\two -- three
16 opinions -- there's another opinion by the Court
17 -- are being interpretéd, is thaﬁ there's no such
18 thing as anticipation of litigation immunity --
19 investigation immunity at all.
20 So, what that means is that Frank Breanson,
21 who does medical meipractice wcrk, has somebody
22 walk into his office who believes they have a
23 medical malpractice claim, and Frank, the careful
24 lawyer that he is, 1is going to conduct an
t: } 25 invesﬁigation toc determine whether or not he's
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1 even got a cause of action; I can get that.
i: 2' That's what -- that's the way i read these
3 opinions. I can file a motion to produce and get
4 his f£ile, and I don't think that's right.
5 PROFESSOR DORSANEO: I think the three
6 opinions are having trouble figuring out what they
7 mean to say, and Allen versus gumphries had that
8 problem. And I think thaet if you read Ehe three
9 . opiﬁions carefully, they end up saying not -- not
10 more than this. That if a communication is made
11 in anticipation of a particular lawsuit, then that
12 communication is within the exemption. They could
13 be read if you read certain sentences in them as
14 narrowing the exemption more than that.
15 MR. BECK: Yes. Eof example, there's
16 a statement in each of these opinionsvaboutlhow'——‘
17 where is it -- ihe mere fact that -- )
18 . PROFESSOR DORSANEO: That same
'19 statement, yeah.
20 MR. BECK: Nobody ¢guarrels with that.
21 PROFESSOR DCRSANEO: The mere fact
22 hat an accidenﬁ has happened does not close
23 all --
) 24 MR. BECK: Correct. Nobocdy quarrels
%i .25 with that.riBut I think these opinions -- theée
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1 three opinions are being read much -- as going
j:‘ 2 much further than that. And the fééuit is that I
3 think that it's really almost emasculating the
4 work product imnmunity.
5 ' PRCFESSOR DORSANEO: Well, this is a
6 separate thing. Work product, you see, we don't
7 know what work product is. That's the -- as I see
8 o it, the main historical problem we have, 1is that
9 work product was added into these rules, I
10 believe, for the first time in 1973. Those wozrds,
11 "work produét," added in and made a
i2 nondiscoverable iﬁem. Until then, this was work
gg 13 product, what we're talking about, this proviso.
- 14 Now, 1f we're going to have a work product
15 exemption and a separate prov}éo here, we're going
16 ~to have to think about both of them because even
17 .if-this doesn't cover it, if work product does,
18 then what's the point, you see?
19 A CHAIRMAN SOULES: Work product is --
20 this is talking about communications between the
21 party and his agents or aéents of parties. It's
22 really not taiking abdut talking to the lawver.
23 ) PROFESSOR DORSANEO: It used to be,
24 though. It would include the lawyer.
) B 25 |- _ CHAiRMAN SOULES: It might include
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— 1 , that. But it's much broader. Work product of a
- 2 1awyer‘is --
3 MR. BECK: I understand.
4 ‘ CHAIRMAN SOULES: -- not here.
5 MR. BECK: As broaa as this 1is, it
6 will include what the lawyer does.
7 MR. BRANSON: They are going to have
8 to make you haulimy ass down to jail if some judge
9 makes those rulings =-- report from my nurse or
10 doctor or whatever.
11 PROFESSOR DORSANEO: See, I don't know
12 why these investigative reports talk about these
13 cases, why they're not work product -- why aren't
14 there work product arguments‘maée in these cases?
15 CEHAIRMAN SOULES: ‘Wéll -
16 . PROFESSOR DORSANEO: I mean, these are’
17 investigators. I mean, why -- I mean, in some of
18 these cases --
19 MR. BECK: Well, then, what you're
20 going to -- All right. Let's assume you make a
21 distinction about ~-- between whether the attorney
22 does it or --
23 PROFESSOR DORSANEO: Cr his paralegal
24 or an investigator employed by the attorney.
- 25 T MR. BECK: That's right.
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3 CHAIRMAN SOULESE: ”eli, wﬁat it locks
4 to me -- like --
5 MR. LCRAINEON: That's different in the
6 federal rule. Lvery time I get cover there I -- I
7 forgot what the federal rule is on this, but it is
8 Lroader than ocurs.
9 PROFESSOR DORSANEO: It's one concept
10 of anticipation of litigaticn that replaces the
11 words "work product® and replaces éll of this crap
12 and tries to ccodify Hickman versus Taylor. And it
13 would exempt, I think, all c¢f these things that
14 cur cases would not exempt -- these recent cases
15 wouldn't exenmpt. I think it Woﬁld, but it
16 wouldn't be a blanket exenption.
17 , MR. BECK: Except when there's
1§6 exceptidnal need.
19 | MR, TINDALL: Rulie 26.
20 MR. BRANSOIL: I know ycocu can get to a

21 lot things in the federal ccurt you have not

22 historically been a&ble to get toc --

23 CHAIRMAII SOULLES. Ycu ca&n get to any
j 24 wOorK product in federal court by showing
“ 25 - ~ euceptional neeé. HNo work product, nct anything
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don't want to.
PROFESSOR DCRSANEC: At the federal

level, the ey ig whether this thing is made in

CHAIRHNMAN SOULES: Right.
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of who makes it. And whether it
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dichotomy is between something made in
anticipation of litigation and something that's
made in the ordinery ccurse of business.
CHAIRIMAN SOULES: That's right.
PROFESSOR DORSANEO{ And when you
start saying "anticipation of‘litigation"'and
refine it even further and say "anticipation of

what litigation," then you're getting beyond
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where, I think, the federal courts have gone
you're getting intc just Texas thinking.

MR. BRAINSCH: Well, let's take it one

step -- where vou historicelly run intce in tiec
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the hospital. _low, that's not
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really done in anticipation cf litigation.

PROFESS0OR DCRESALLEO: ﬁight. PMozr is it
dcne in investigation of the occurrence. it's
dcne in the crdinary ccourse i business.

MR. BRANSCH: Eut 1t has historiceiliy
been nondisccocvereble.

PROFESSOR DORSANRO: Waell, 1t was
meant to be discoverable uncer this redrafted

3
3

166 (b). And the way it was meant to be

discoverable 1s to say that that ordinary ccurs

(@]

of business incident report is not an

o
or
H.
O
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investigative report. It's not an investig
of the occurrence. Investigatign --

MR. BRANSON: For 'lawsuit purpcses.

PROFES5SCR DGORSANEO: Yeeh, right. But
the word "investigation" was meant to be &a word of
art that incorpora£ed anticipation of litigaticn
concepts like in Federal Rule 26(b). The
difficulty is tnet that never secmed to ve hcw the

Courtcs of Aupwnealis read 1t.

MR. BRAIINSOM: e, I =--
CHAIRMAN SCOULES: There's a vecenc

d then

o]

case where there was a worker's comp case a

there was another -case that arose that related to
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it. I can't remenbervr
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ana noct

remenmnberec nothing from
blank, and the husband
found.
So, the only way
the driver was his

detective in

whether that was

MR. BRANSOHN
still owpen?

JUSTICE

long been settled.
CHAIRMAN

held to be discoverable

ALLACE:
The husbana filea &

railroad detective

o
S

she could prove that he
statement co
connaection with his

he was driving the truck,

°
.

WALLACE:

SOULES: Sc --

151

exactly.

That was

had investicated,

husband then aisavpeared. She

the accident, had a total

an off and couldn't be

was
this railroad
ccmp Claim that

and the guestion was

discoverabie.

And was the cdmp case

The comp case hac

ana that was

MR. BRANSOI: Ncw, let me ask you a
suestion.
CHAIRMAIN SCULES: -- Dbecause that was
different. ) ) )
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was concerned, then you'we got
cne guestion. If he wes just investigating the
accident because lhie knew -- or maybe ner case had
already been filed and could have been both of
them.

PROFESSOR EDGAR: Wouldn't thet answexr

derpend upon whether or not it was discoverable at

¢

that particular point in time in the comp case?

PROFESSOR DCRSANEO: Yes.

PRCFESSOR EDGAR: ‘I.mean, if it was
discoverable iﬁ the comp case theﬁ it would bé
subject to discovery by her. 1f for one reason or
another'it was not discoverable in the comp case,
then it would retain its cloak of immunity.

CHAIRMALI SOULLS: Ve hope.

PRCFESSOR EDGAR: Well, Dut I think
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- 1 ) would hold that Frank's incigent repcrt is a
- 2 business record and csupject tc discovery under the
3 federal rules.
4 PROFEZSSOR DORSANELEG: I think 1t is.
5 That's what I think. I think it's not in
6 anticipeticn ©of litigaticn. licw, of ccurse,
7 somebocy 1is going'to try to say that everything
8 that they do is in anticipation ci litigation &and .
9 the ccocurts are just gocing to have to pierce that
10 when it's balcney.
11 CHAIRMAN SOULES: Thaet's why we've ¢got
12 & problem.
13 JUSTICE WALLACE: Well, that's the
14 Stringer case. As I said, a ra%lroad accildent of
15 this magnitude, we know there”s‘going to be a
16 lawsuit. So, everything we do is in anticipation
17 ., of litigation. And on that Turbodyne case, this
18 is a sub}ogation cilaim and you've got another fact
15 situation.
20 PIR. BRAIINSON: Judge --
21 CHAIRIIAN SOULZILES: Let me try Lthis

22 language ocut.

23 HMR. ERANSCN: Wculd you tell me

24 specifically what prompted ycur letter to Luke and
25 what you feel the médeity of the Court would 1like
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exemption to cover tnaet, right?
CEHAIRMAN SOULES: Yes, I guess I arm.
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PROTESSOR DORSANEO: If you take thi
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pack and say this is "work procduct," that this is

really what this is, that's work product problems

-- the policy behind wocrk prcduct as I sece
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we don't want preople to start altering their
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they're working on a prozlem that really needs to

be solved. That's cne pclicy. We den't want the
tricking up their incident reporits and engagimg ir
bad medical behavior because they've afiraida that
the regort is going to come-back to bite them
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2 JUSTICE WALLACE: And another preilem
3 wve've ¢ot in the -- fecderval hzrzdsniy ruies wou:d
4 teke care of it, although the feds say they have
5 more problem witnh that than any otlher part of the
6 rule -- is =-- teke the Hougton zsnip channel, £forx
7 instance. An accident c¢ccurs in cne of those
8 plants and the glaintiff ;5 nct going to get in

9 there and find anvthing. They won't even let him

10 in the plant. So, how are you going to find out
11 what heappened unless you do get the investigation
12 regpocrt of the defendant?
13 MR. BRANSOMN: But, Your Honcr, yvou're
14 really confronted with that every time you have an
15 incident on the operating tablle. The plaintiff is
16 unccnscious and everybody at the table has masks
17 on and they cut the wrcnyg leg off cr leave a
18 sponge iﬁ, and there's no way, uniegs you can get
19 what they said at that time, if they lie to you,
20 te prove what hagpened, and that 0CCurs
21 freguentiy.
22 PROFESSCR DORSANEG: Whet I wculd
23 reconhend is LC go back anc redraii, using tine

L 24 federal model, a work product -- co wanatbt Roy
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end the escagpe valve on necessity. The zeascn why
that's @ hard prokblem igc it is a haerd proklem, nct
because it's & ped concept.

MR, TINDALL: Luke, in the refinery

case, the Court in its discreticn --
MR. ERANSOIN: I Xnow that necessity

really cuts both ways and can cut ceep, but there

)

really are times on both siceg o©f the

&}

€ Cades

where there needs to be an e:xception to get to

et

cr
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documents that you kxnow are re a YOU Know
will tell you what actually occurred, and that's

the only way wvou can get to them, is to

(e}

et to the
documents. '

PROFESSOR DORSANLEC: Ircluding -- I
would even go so far as to say incliuding witnes
statemeﬁts. Witness statements are the
communication in anticipation of litigation.

Hickman versus Taylor was accut witness:

statements. A 1 think our Tenacs work groduct
arprocach ought now to be abandcocned and we cught to
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—_ ' 1 in anticigation of litigation ana what isn't,
2z rathier than crcssing thiege out éend saying "work

3 product" withcut even defining what "work product”
4 is.

5 LMER. BRAMNSON: Luke, wgculd you be

6 wiiling to let Ddérsenec and Hadley ancg i WOrk on

7 that problem and report pack to yocu?

8 CHAIRIMAN SOULES: Sure. Mo guestion

9 about it.
10 . PROFESSOR DORSANEO: Now, if we'zre
11 wanting to make a guick fix, I would suggest
12 striking this "or the investigation of the

13 occurrence or transaction cut of whiich the claim
14 has arisen" and just put "cr in anticipation of
15 litigation."
16 MR. TINDALL: Bill, that would have
17 the unintended effect, would it not, of broadening
18 D? As i‘read D the "and" on the last line there,
19 gqualifies all thcose communications passing between
20 agents for the defendant or between the defendant
21 or the party and his agents. If tney're mace thén
22 "and" should be "if mede." That's nct.the way
23 that's --

; 24 PROFZSSCR EDGAR: I'm sorry, the léag

- 25 T "anmd" o -- - -
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1 tik. TIINDALL: The last "and," 1t savs
]

2 "made 1in connecticn with prosecution

3 investigation," et cetera. That is & cgualiiler on

4 the exempticn for communicaticns.,

5 PRCrZSSCR DORSANEC: Right.

o MR. TINDALL: If vou celete the

7 gualifier, then the exemption 1s broadaened more.

8 That's not what ycocu're wanting.

9 PRCFESSCR DORSANEC: No, I don't think
10 it coes broaden it. See, we have to look at the
11 whole thing. See, there's three reguirements. It
12 has to be between the right rveocgle, alil right? It
13 has to be post occurrence or transacticn, whatever
14 you define that &es being. And it has to be, as I
15 see it, in anticipation of lifiéation.

16 CHAIRMAN SOULES: - Of the pending

17 litigation.

18 ' PRCFESSOR DORSANEO: Of the litigation
1¢ in which the c¢claim i3 asserted subsecqguently.

20 : MR. BRANSON: Yeaeh, thet's what --

21 . CEAIRNMAN SQOULIDS: Thet's whet I wrote
22 here.

23 . #R. EBRAIISCH: That's what Dothiers me
24 on Bill's proposed amencment. Let's say you have
25 | a problem out here that causes an injury. - It-is

512-474-5427 SUPREME COURT REPORTERE CHAVELDA BATECL
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1 investicated &35 soon as filed. Zt 13 settlec o4&

g

triea to ceoncliusion. The proplem ccontinues ana a

3 subseguent lawsuit arises.

4 NWow, as I understcod your grozosed amendment,
5 since the investigation ¢f the prior claim was

6 done in anticipacicn c¢f litigation, 1t would we

7 arguably excludable. I don't think that's the

S intention of the Court or these ru:iings. At that
9 point, I think it becomes free ¢game. So, when
10 that lawsuit 1s concluced, all that investigation,
11 I have bz2en assuming, is discoverable.
12 JUSTICE WALLACE: Cr being helcd thnat
13 attorney/client privilege being disccverable in

14 thet situation.

15 CEAIRMAN SOULES: ‘Sée, ifi you've got a

16 work product, you're consulting experts are
17 cdiscoverable, too, and that's -- ycu kncw, that's
18 tender.

19 PROCFESSOR DORSANEO: liow, I would

20 leave the Xperts alone.

21 CHAIRIAIl SOULES: YWWell, you reacn theat
22 by going to -- in federal courts you reach

23 consu.ting euserts.

24 ‘ MMR. ERAN3COL: You sure GOo.

25 - CHAIRIAN SOULES: If we say -- 1f we
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_ 1 limit good cause to penetrate a privilege to
'—’ 2 166 (b) (3)(d) investigations and we also narrow
3 substantially what investigationskare privileged,
4 then I think we get to maybe what the Supreme
5 Court's concern is. First of all, we're saying
6 only narrow types of investigations are
7 privileged, and you can ¢et those if you show gocod
8 cause., But let's don't open up one product in
9 that --
10 PROFESSOR DORSANEO: Well, I firmly
11 now believe that we end up -- we end up with --
12 and we didn't see it until we segmented the rule
13 in 1984. We didn't see that we have a series of
14 overlapping exemptions with possibly different
15 reaches covering the same thing. A work product
16 might not cover all the same things that are --
17 but would cover some of them, okay, as this party
18 communication. It's just a mess, really. It
19 needs to be worked on and unified.
20 There shouldn't be a greater -- why should
21 there be a blanket, if there is, exemption for
22 discovering witness statements from prior case and
23 not -- and not from party communications or
. 24 whatever. It's all work product.
_ 25 CHAIRMAN SOULES: Look at B and D on

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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CHAIRMAN SCULES: And twc, the
consulting experts, which is under C, I ﬁhink A
anc C shouid be absolutely private, and (b) shculid
be accessikblie for gocod cause. D should be
narrowed substantially. And what ycu have left of
it after your narrowing should ke available on
good cause. And then we've got a rule which
spells out what =-- I think what the federal law
is =--

MR. BRANSON: Let me give you an

exeanple.
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ME. BRANSOII: You've ¢got an expert

witness taat ycu're preparing for trial and yocu

>
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? 1 send him an cutline of the depcsiticn. Now 13
- 2 that A7

3 CEAIRMAN SCULES: That's discoverable

4 under -- helpec him prepare for depcsition,

5 MR. BRAMNSON: I uncerstandc. Lzt's

6 talk about strictly under wWOTrx product.

7 CIIAIRIMAIN SCULES: You've cutlined

8 depositicng end highlightea your depcsiticns and

9 you want to talk to your witness aoout it.

10 MR. BRANSON: I mean, thet's all

11 vou've given him to prepare fcr the depocsition.

12 You lock at an cutline as oppcsed tc the

13 deposition itself.

14 CHAIRMAN SOULES: It's privileged and

15 you've wailved it, so it's open.

16 PROFESSCR DORSAHNEO: Why?

17 CHAIRMAN SOULES: If you haven't shown

18 it to him --

19 PROFESSOR DORSANEO: How do vou know

20 that?

21 CHAIRMAN SCULES: What?

22 PROFESSCOR DORSAIIZC: How dC you Know

23 that?

24 CHAIRMAN SCULES: Viell --
- 25 PROFESSOR DORSANEC: What's priviieged

3
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—_ 1 and what's ogpen?
- 2 CHAIRMAN SCULLESG: A degcsiticon that I
3 have highlighted is privileged because it's gob my
4 wocrx product. I've gone thrcugn and icentificc
5 tnings thet axe imgortent te me. I con't have to
6 show that to yvou in that form. But if I‘'ve show
7 it to my expert in thet form, now I've got tc show
3 it tc ycu in that form becauss I've waived the
S priviledge that 13 attached to it when I've put my
10 werk product into it.
11 PRCFESSOR DCRSANEOQO: Maybe. See, the
12 point is, I don't know what our work product
13 coctrine is. I den't know what 1t covers; when it
14 beging, when it ends, how I waive it cr anything
15 very much about it. We don't‘héve any
16 interpretation of it at all. It only -- 1it's only
17 -- it's not an adult yet, right, in terms of the
18 number dﬁ vears i1t's been in existence? It's only
15 15 or 13;
20 And what I think we need Lo o is to -- we
21 never needed to deal with it, prcbably becauss c¢f
:2 he investigative information thing that we useaed
22 to have in there, Thaet you never got Lo having any
(. z4 of these arcuments at all because o0f the
.- 25 | " informaticn cbtained in the ccufse of an

512-474-5427 SUPREME CCURT REPCRTZRKS CHAVELA BATES



_ 1 investigation was not discovereble. That -- the
- 2 defendants won thezre right away. The gane was
3 over befcre ycocu got to glay. Dut ncy it's cpened
4 ug . How, 1t's ogened up and I thirk we need to
5 deal with it.
6 MR. BRANSCHN: I'il tell ycu whers wve
7 encounter a real problem with directing in expert
& iepositionsg, 1is where cone side or the other goes
S in with an expert and éhcws him & bunch of
10 documents, pictures, drawings, reports, any ﬁumber
11 of things, and then takes them cut of the eupert's

Y
]
tt
"l.
[
0]

before the nd

expert 1s deposed a explains to
13 the expert that these things really ¢idn't happen
14 because they were work product.~ That's not rigat
15 and it's happrening on & regular basis ancg I don't
16 know if it needs to be addressed. I don't know
17 where you address it. I'm sure when 1t's
16 presente& to the Court in the right manner, they
18 will address it. But it is regularly being toid
20 tC these experts witnesces by my eédversaries Lthat
21 these documents really don't exist,
22 CHAIRMAN SCULES: You need to ¢go to
23 the Gistrict atterney about that, if you can prove
; 24 it, end fast, because that's gerjury and
’ - 25 - subordination cof periury and they ought to kLe
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PROFLEESCR DORSANEO: See Luke, what

we'lre going to get tc, thougn, we'x

e ¢uing tc have
to deal with what is work product &t scme point or
anoctner.

I{R. BRANSON: Necw, wait a minute.
Until this coctrine ig defined, you're not going
to get that prosecuticn in the D.A.'s office.

CHAIRMAN SOULES: It is Gefinec.

PROFESSOR DCORSAWEO: And once we sta
wecrking on work product, where are we going to
1o0k? Where isg thé most logical place to look?
It's going to be -- it's going to go Hickmén

1

versus Taylor, but then rightreaway we'll say,

cr

"Well, what did they do with Hickman versus Tayl

after 1945°2" Theyv'll say, "Oh, they put it in

Rule 256 (b) of the Federal Rules of Civil

®

Procedure." Once we start looking there, we'rxr

¢cing what Roy HcDons
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—_ 1 we don't need tc weaken any rule about becausse
- 2 that's waiverzr. And we're talking about a pirosien
3 ocver here being a problem that is really not a

4 grchbiem with the rule. It's & prcebiem with

5 enfcrcing waiver.

6 HR. 2ZRAIISOIN: Well, when you con't

7 hheve & definition of "work procauct" ig what I'm

g saving.

9 CHAIRINAN SOULES: It cdcesn't make any
10 difference because vou waive 1t, whatever it is.
11 You've waived it 1if ycu've shcwn it.
iz MR. ERANSCIN: Well, I understanda,

13 technicelly, ves. But I'm saying there's no real
14 -- there's been a lot of probleg, in our

15 rerspective, in enforcing these cpinions when the
16 truth on the matter 1s you've asked the witness
17 the witness says, "Hey, 1t doesn't exist." And
18 the rea§OL he's saying it doesn't exist 1is he's
19 Deen informed this is work product and therefore

o
(@)

not defined.

w

it doesn't exiczt, 1t

21 Anc I cen't -- it's very difficuit, kind of

22 like chesing the wind. it's kind of hard tc

23 catch, but vou know it's there because you see it
" 24 heppening.

25 | - - " PROFESSOR DORSANEC: <Even if He zaid,
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"I did look ab some things Counsel shcwed me, ana

<

Counsel instructed me not to talk about it mecaucse

it's worlk preduct," then ycu're gcocing LC ¢go cown
to the courthcuse and say they weived this xpert

Ey

(8]

the juad

[N

on ;e 1s geing to say, "Well, hQcw CO vou
vwvaive work prcecduct” Ana savy, "Well, you weaive it

by showing it tec ycur experts.” Ancg I'm nct so

sure thet that's -- that I know that that's Texa

w

work product law.

CHAIRIIAN SOULLS: That's Texas waiver

law.

(o

IR. TIMNDA

(=)
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Lz Even to an expert vou'zre
not going to call?

CHAIRMAN SQULES: That's -- well, you

MR. BRANSON: The defendant ~-- he
never defines thet.
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—_ 1» expert twe, three, fouxr, five and finally bingo,
- 2 and you suspectced that. The federel rules wouild
3 say that's an excepticonal caze, put wve cught toc bLe
4 able to find out what those other euwperts tcld
5 them they <didn't want tc hear. But thet cucht tc
G be & discreticnary matter witn the judge and we
7 don't deal with that in cur rules.
8 CHAIRMAN SCULES: The Supreme Court
S dealt with it in 18684. They've done some changes
10 since then. But in 1984 this ccocmmittee
11 recommendaed té the Sugreme Court ﬁhﬁt we be able
12 to discover the icdentity of consulting experts so
13 that we can take their testimony anc find cut
14 whether they talked to the testifying experts so
15 that we ccould enforce what nhelped the testifier

16 _ get ready. And the Supreme Court knocked that out.
17 when the rule was passed and made -- you can't

18 even discover the

ldeqtity of the nontestiiying
19' expert. They may have changed their minds by now,
20 but they protected those people more than we
21 wented them protected at that tinme.

22 iR. BRANSON: The Court was right.

23 CHAIRMAN SCULES: They wers rigiit.

24 PRCFESSCRKR DORSAINEOQ: I willlsﬁy-two

25 more things &né then be guiet. ) -
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last clause of 166({o} (3)(a), specifically cn what

very problem that it hes in focus, then we can
lock at this scme more before we reccmmenc changes
agein two years from now.

MR. BRANSCII: Give me the wording you
recommend.

CHAIRHMAN SOULES: All right. Now,
this as i1t -- it would start “M;de in ccnnection
with" -- wait a minute. "Were ﬁade subseguent to
the cccurrence or transaction upon which the suit
is based," and then I would add "and in
anticipéﬁion of the prosecuticn or defense of the
claims made a part of the pending litigation."

Let's get that written dowr
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Al

¢ood cause 3({(b) and 3{d) but rot 3{e) and 3(c).
If we do thet now, tiet's going to, I think,
speak Lo the speciiic propiem tas Ccurt's gect ncow,

whether I've said it right ¢r not. That's

che Courc's trying

think. Is that right, Judge, asz you see it?
JUSTICE WALLACIE: Well, I see thet
last sentence that you're talking about there aszs a

pecple arve

But that last sentence dcwn

v
o
(]
s
(%

tired typed 1it, you don't get

anything under the circumstances. And I think

'

this escape valve -- this hardship rule

federal rules 1is certainly going to have

we're going to have to have some form

sooner or later.

are going

going Lo gect any gvidence.
PRCIPESSOR DOREANEC: The Boston Court |
of Appeals interpreted the Supreme Court's prior
512- 4-5427 SUPREHXE COURT REPCRTERS CHAVELA BATES
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pinion in ex parte Sheyp

cdeveloping by case law & —-- an escape valive for
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ig, whetever is evidences -- &and now we'zre

talking about witness statements ana that sort of
thing. We're talking ebout what's been produced

in the investigaticn. That &ll may be evidence.
You get all thet. What vou con't get is work
product of consulting experts.

PROFESSOR DORSANEOC: Rignt.

CHAIRMANN SOULES: Thet's not
evidence. Thet's scmething else. So, 3(b) and

(d) do protect evidence. 3(a) and (c) really
protect work product. '

MR. BRANSON: I uncderstand that, but
we get right back to where Bill was, until we know

what work product is we don't know what's

CHAIRMAN SOULES: Well, 1t won't be
3{b) nd (d4) --

MR. ERANSCH: I understand that.

CHAIRIAN SCULEES. -- Lbecause we Know

that tnet's now out in the cpen for goocd cause.

PROFESSOR DORSANEC: We

Ui

[}
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1 see, that's where I run into reai cifficulcty.
]
2 Because I thinlk 1if thisz investigaticn 1s cdcne by
3 -- you kncw, by & law Lirm, &ll right, Or 0¥
4 something amouncing to thet, that, by God, by

wn
N

definiticn it is in anticipaticn cf litigetcion.

6 JUSTICE WALLACE: In cther words,

7 if --

8 CEAIRKAN SOQOULES: But vocu can get 1t

9 for ¢good cause under whet I'm prepesing, €ven so.
10 PROFESSOR DCRSANEO: As work procduct?
11 See, that wiii -~
12 CHAIRMAN SCULES. Ycu can't get work
13 procduct of an attorney, Dbut you can get the
14 communications o©cifi --
15 JUSTICE WALLACE: Whet 1f -- let's say
16 Stringer, fof instance. That's one of them. If,
17 whoever the law firm is representing -- I think it
18 was Southern Pacific, I'm not sure -- said,
19 "Okavy. We'll transfer cur railrocad detectives
20 over to your payvrell," andg, therefore( yocu've got
21 attorney/client gprivilece on evevrvining that guy
22 dces.
23 PROFESSCR DORSANEC: That's the othew

| 24 thing: The attorney/client frivilege 1s going to

‘et into this, tooc. Three lavye:

[\
()]
9]

Ul
H
[\9]
t
1
~J
>
{
(92}
>
9]
J
9]
c
av}
a8
5]
roe
(]
(!
(@]
c
A
-3
j2v)
o
g
@)
pi)
3
-]
jex |
(62}
(@]
-
<
(&3]
-
e
(e}
:’] 1
!
|
€5



174
— 1 party communication, one line of defense, the next
— 2 line of defense is work product, and the other
3 line of defense is attorney/clienf privilege.
4 JUSTICE WALLACE: And we had one case
5 -- I don't reﬁember the style offhand ~-- but the
6 company said, "Okay. We're going to make our
7 lawyer our safety engineer," this company did.
8 So, everything phat's done after investigation as
9 far as safety matters are concerned, it's under
10 the supervision of our lawyer. Therefore, it's
11 work product. Now, that actually came to court.
12 PROFESSOR DORSANEO: Now, none of
13 these doctrines are meant to protect the
14 information anymbre, just the p;oduct, the
15 communication, all right. The éroduct --
16 JUSTICE WALLACE: The only thing
17 there, though, is that report that has been made,
18 that's é communication. And it's mighty
19 conveniently -- as far as memories when you're
20 asking Qhat is in it.
21 MR. BRANSON: What the Court did then
22 to me in the Nowell versus Wadley Hotwell
23 (phonetic) case on admittance of hospital records,
} 24 they said, yes, that the section of public health
25 code, the actual minutes are priviiegéd, butJWHat

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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_ 1 we gsald in the meeting is nct. %ell, I go back tc
- o) Iy o mx s 1 I S — 3 - q = i - 1o ~ A
2 depcse everyone's meetings ana & lct ¢f them had

3 no memcry ana scme 0i them nac meﬁcry that I knew

4 was different then what cccurred. Sc, vou realls

5 -- ycou've gct Lo ¢et at the neart of the coconuc

6 as well as the sneli.

7 JUSTICE WALLACE: Lefty hes been

8 trying to sey scriething for a long time.

9 IMR. LCRRIS: I wouid like to ask you a
10 guestion, Judge. Is it the Court's desire for us
11 to just delete the wording after -- beginning with
12 "ancd made in cconnecticn"?

)

13 JUSTICE WALLACE: viell, thet is a big

14 obstacle. What the Court would l1ike to have 1is
15 some =-- is some input frcm the committee on this
16 whole rule, this whole areea.

17 PROFESSOR DORSANEO: The anticipation

¢}
th
'..J
[
pa
o
o~
&)
T

18 icn concept, I think, if we want -- is a

19 good cne, if we want any kind of work product
20 grotection. If it maxes sense to sav that we

[\
[3RY
el

lon't want pecgzle to be worrving about whether

Loy} ’ - ~ - - 1 - B -~ N - i -

22 this i1s going tc ccme back to vite them when

~ " T i e e e A wm P - . Uy 3 ir e em A T e e e — -1y o r
=3 theyv're trying TC sclve this Troblem, then they

) z4 alsc get into litigation, you know, 1in the
25 ‘ordinary course of btusiness. o - -
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8]

guestion.

3 PROFE . DCRSANLEOQC: Then we w

SO

6]
s ]
)
-
T
T
O

4 have an exempticn.

5 PROFZSSCR EDGAR: Ycu revrecgent -- 3y 0ou
6 nave a car-truck c¢cllision and you represent the

7 passenger and the ariver. You sena the

8 investigatocr out to investigate. You Lthen scettle
9 the driver's claim and now you're representing
10 just the passenger. The trucwking company wants
11 the investigative file as it pertains to the
12 settled driver's claim. Now, sanculd he be
i3 entitled to 1it?

14 MR. BRANSON: No, I dia the
15 investigaticn of what was left.

16 PROFESSOR EDGAR: But thet's part of

17 the problem. I mean, this -- the point I'm tryving
18 to make is this really cuts both ways.

16 MR. BRANSON: I understand that. And
20 probapnly in our cffice it cuts probably deepexr

o
Y

than it dces in a lot of plaintciff's offices

1
22 investigaetive staff. And we get arcund & 1ot of
23 proplems thalt & 1ot of lawyers avye able to Luaat
! 1 - t : b ;. g 5 . N : il 1
; y 24 Way ut I con't have to deal with it and I know
25 the courts are confronted, cbviously, because Gf
512-474-5427 SUPREME COURT REPCRTERS CEAVELA EATES
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get cack —-- but the time constraints mey ncet ailow
tnat.

JUSTICE WALLACE: Vile wouicd lilke input
as sgcin as we cain gﬁt LT

MR. RANSOLI: Since we're nct ¢going tce

have a regulerliy scheculeu committeec meeting,

B .

upccmmittee and

-

would it be possible tc apreint

red
9]
W

let the subccmmittee make some reccmmendaticns fou

JUSTICE VALLACE: Weli, I know we

vould appreciate 1it. The posture we're in, we've
got these two ca

ses con notion for rehearing and --
MR. BRANSON: I know there's some time

constraints.

JUSTICE WALLACE: -- and the Court
feels the need that things need to be jelled on
this and we neec tc come tc a decisicn cf what avre
We going tCc @ilow anc not going to alliocw. Anc you

o an B T T T S S s o i 2 e
& arcunca taat tesvie s0 .cng @ time, you

6
l.J
r
(o
v
)
(0
H

get out ¢f touch with a whecie i1ct that's going on
in the courtooconm. And we need te hear fron vou on
it.
) " HMR. BRAILISOW: I wouid be mcre than
512-474-5427 SUPRENE CUOURT REPCRTERS CHAVZLA EATEE
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—_ 1 happy to take the time, &nd I Kknuw some other
- 2 members of the committee wcuida, to sit Gown and
3 wirestle with the proolem ratier then trying Lo
4 give the Court & just off-the-cufi recponece. 5¢
5 rany of cur members, really, are nct nera tocay.
6 PRDOFES30OR EDGAR: Cf course, 1f the
7 Court is sitting on two motions for rehearing,
8 though, I'm sure they're anxious tc dispose oOf
9 them, too, as the litigante in these cases. Ana I
10 don't know whether they really have the luxury of
11 additional time, Frank, from whet I'm sensing
12 Judge Wallace 1s saying.
13 PROFESSOR DORSANEOQ: There's hacrdly
14 anybody here, though. In térm; of the language cf
15 the rule as it currently is draftec, what the
16 committee peorle had in mind, at least some CE
17 them, 'was that the word "investigation" would be =
18 really éignificant werd, that that wouldn't be
19 just any kind of & review ky anyone, that it\would
20 be an anticipation of litigation icdea, the thet
21 weculd be a word of art tnat would mean
22 investigating the occurrence oI transacticn in
z3 cnticigation orf litigation.
if ) 24 ; Now, whether the Court wculd want to read 1in
25 as a gloss not only that idea, but investigaticn
512-474-5427 SUFREME CCURT RIZPORTERS CHAVELA EATES
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1 cf Lhe pgerticulier occurrence or garticuliaxw
_]
- Z transacticon, anu Lthat's gsupzortacie by sope of the
3 languege in Allen versus Huwphries, that would e,
4 in teryrms 0f the wording ¢©i the current rule, & way
5 Lo reac it narrowly. But it iz, I aurec, worded
6 in a wavy ﬁhat it cculd e lnterpreted much more
7 broadly than anybody expected.
8 MR. HORRIS: Xou kncw, I toaink an
9 exanple 1s where you heve scne kind cf a
10 negligence lawsuit, let's say, and fcr one reason
11 or another the insurance ccocmpany ceciaes they're
12 nct going to deiena it and they have a reservation
13 cf rights. You end up, then, with & subseguent
14 lawsuit against the insurence carrier; bad faith.
15 It seems to me like, clearly, that anything
16 regarding their investigation of the wreck would
17 be discoveraikle in the bad faith lawsuit. 2ut I'n
18 not sure; under this reading, as I read this, that
19 you wcuid be able tc get to it. Do ycu know what
20 I'm saying? It seems to me like whet you're
21 saying -- the speclific claim thet ycocu're dealing
22 with, those communicactions are nct discoverabie.
23 PROFZS50R LCLRSANEG: Tihe vorovoen taatd
) 24 I'm having difficuity expressing 15 that my 1raea,
o 25 policywise, is ‘this: Vihen sometcdy makes this
512-474-5427 SUPREME CCURT REPORTERS CHAVELA LEATIZS
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2 ftc:
3 fear oif this litigcation. Vie aen't weut the --
4 from Lccecwing at it frem the standgcint oif &

.
5 rzguar employves, we con't want Then falsiiving a
6 report because they'we afra-c c¢f Zt's gocing tc be
7 Giscoverable leter.
S MR. BRAWNSCH: We run intc 1o in
@ nospitel environmente.

10 PRCFESEOR EDGAR: el o

b i
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sccverapnle so they delibervately

[S9]

[

»j

13 PROFESSCOR DORSANEC: And we deon't want

®
)

«

w

14 lawyers cr theilr legel assistants, whe do cut to
15 investigate particular occurrences, to G40 a poor
16 job or to not write things dcwn or to somehow lie

]

17 01 whatever word

il

You want tO use --

I

1¢ PROFESSOR EDGAR: be less than

19 truthicul.

-~ * 1 o ™ - ~ i hl - O
= C PROTFTEESESCR DCORSANZEC: -=- D& 1ess than
“ R -ty 2T e - s PR IS i la = e S - - oy i ~ e s e e 4 e G iy = -
21 Crubtafuil, because that 13 nCeco cometning Chebt 1g
=
~ 1 - e e s A o e e i ey e e am o e T
22 gocing to ke exenmpgtit under wori groauct principles,
) & i3 g
A - s = oy —m o P O . -~ S
23 et cetera. Sc¢, tne focuc ¢cugat te o oon
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25 Cime they malie these communi:céecicns, ratlhier than
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— iC sonetiiing else because Cof discoverascility
1 Lo GC scme g
1
———d ~ [T .y e
& mrchiLiens.
2 3 - ~ B SN I ~ - - PR X o -
J 'ne OnLiy Ieascn they pave the enempition &8 to
& gncourace kbenavicy the we like better then
5 dizccovery.
- ST ~ dn T T 2 3 —~ k PEP=NE e el
9] JUSTICEZ WALLACE: Ve acn't want the
7 insuréence Ccompanies nanciing Two investigatocrs
o T3 A vy vy ot e - = - .
o Lixe tney nave Lwoc gSets O DCCKs.
G MR. BRAULSCH: But then, Biliil, you
- = = = ama e ) DN o~ v e - ~ - = 1
10 you've ieft rigiht wnere Judge Wallace savs they

11 are, ana, that is, ycocu're g¢going to have to nave

12 some gooG cause C¥r unusuel excepticn to the
13 general rule kecause there are going to be

14 instances where you wcrk a hnavaship 1if you don't
15 allow it tc be aiscovered.

16 PROFESSOR DORSANEC: Oh, I think

l._l
3
cr
.
[
oM
I
{
Lo
-
(s}
ry
i
.
(]

think we do need an exception and

18 I've been saying

Fh
0
‘—)
[
I
I
]
i1

tiiat the Supreme Ccucrt

19 created one, an ex garte Sheppard {(phonetic), anc
20 it really 1ic there, even cCnougl: scme proiesscre
21 say othervwise, noct Professcy Zagyal.
22 MR, TINDALL: The feceral rule sure
23 Goes seem Le oricdge this provlen somewhnatc
( ) 24 effectively by sgaving that & party may Odtain
- ié' discovery ci doéuments.: Leg'p say it's a
E12-474-5407 SUFRILIZ CCURT RIPCRATLERE CHAVELL DATES
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PROFESEOLR EDGAR: , 1L aind oL
Lo what Bili waes seying easlier. I

LeTle more rescrlictiva.
PRCFESZ0OR DCRSANZO: You zhou.dn't bLe
it just becauvuse ycu wanc it. Ycu
to get it because vCou neea it, because
et the substantial eguivalent
like the case you're aescribing.
MR. BRANSOI: But fcr ¢goca cause,
lily 1s more than I wanted. 1 mean,
generaiiy is reguired mcre than justc
nda saying I want it &and, sgay, ilgncre

MR. TINDALL: Well,

=
=

gocG cause may be

lp settle the case, Judge, if we got
I think you want more than that.
PRCFESSCR ILIDGAR: That's gocd cause

WY M AT T 0- Tl
ML T MDALL So, I'm

avply.

SUSTICE

i
.
ek
0}
€3]
cr
3
H
3
)
D
f.

case, for instance, the guecztion of wvhethcecr the

o~ - L£ e ~ A N i - - - o~ s oo

plaintiff is c¢coing to go toe Sweetweate and aspose

92 witnesses C©r get -- and thect's sort of middle
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16 PROFESSOR EDGAR: Well,

}

is aprarently concerned with now is D.

«r

17 the Cou

[
>

19 concern. Now, what the Court woula Like to do is
20 to Lry Lo settle tnis guesticun ¢f what 13 going ©o
21 ve digcoverable and what 1& nct ¢olng To be
22 arscoveradslie ana entitle 1t to the veszt, 3¢ that
23 iawvers and juages cut ill vihat Lo
-4 ¢o.

S 25 PROFESSCR EDGAR: Corral this w_iﬁl'd—’
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- 2 MR. BRANSCI: Anc certainly adding an
3 exncepticn to it is not going L¢ Co tiac.
4 JUSTICE WALLACE: G .
5 PRCFESSCR DORSANMIC: udle's suggecsted
6 langueage ccmes pretty Cclose te fne wmest reascnable
7 sezeding of these three recent cpinicns. Defining
it "reasonauvle reading" ac tiie reading tnat I'm
9 rlacing on themn.

10 CHAIRMAN SCULES.: That's wnhere I wa

11 coming from.

12 PROFESSCOR DCRSANEC: But it dcesn't

13 scive .the bigger proclem. And tne next problem

14 you're going to have is, "How eabocut work product,
15 if that didn't wovrk?"

16 JUSTICE WALLACE: We realiy need a

17 description r definition of work prcduct. Are we
18 talklnglaoout attornev/client privilege? That's a
19 very Narryrcw daescripticon of work product, and jusct

to
<

how nmucn of an investigatocr's wozrk cr how much Of

[\
H
o

1 inves

tigator's prccuct is incliudea in work
22 prodauct.
23 PROFTESSOR DORSANLEC: I thinik we need a
24 gefinition of "witness statement," too, guite
7 25 _ frankly. You'd e in the -- everyovcdy tglahs tge{’
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- 1 know what a witness statement is until they start
— 2 thinking about 1it. What about a witness statement
3 from a long time ago? There could have been some
4 other case before this occurrence even if it ever
5 occurred, and say, well, what could that witness
6 statement be about? It might be about something.
7 It had something to do with this case. You can
8 tell it's a witness statement because it says it
S is statement of witness.
10 CHAIRMAN SOULES: Well, there's
11 another -- you know, we've got E here, too, which
12 is not discoverable, some by statute, of
13 attoiney/client privilege. That's where that
14 éomes in.
15 MR. BRANSON: Judge, would Luke's,
16 recommended verbage assist the Court?
17 JUSTICE WALLACE: It would.
18 ' MR. BRANSON: Read it one more time.
19 CHAIRMAN SOULES: Well, it would say
20 -- reading 3(d) after the language, "subsequent to
21 the occurrence or transaction upon which the suit
22 is based,"™ and then insert this, which would be
23 all the remaining language: "And in anticipation
) 24 of the prosecution orvdefense of the claims made a
25 - part of the pending litigation." o .-
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PROCFESSOR DORSANEO: Let me see.
JUSTICE WALLACE: And have the federal
provision 3(b) and (d) on it.

CHAIRMAN SOULES: And not to 3(a), (c)

MR. BRANSON: Then you would add in
the exception that we talked about.

CHAIRMAN SOULES: That for good cause
-—- YyOou can get --

MR. BRANSON: Not for gocd cause.

PROFESSOR EDGAR: It seems to me that
the concept of substantial neec and hardship --
the language out of the federal rule is more
restrictive, I think, than good»cause.

CHAIRMAN SOULES: And it should be
that way, should be hardship.

PROFESSOR EDGAR: And, to me --
because-as Harry mentioned a minute ago, good
cause could be that this would help me settle this
lawsuit, Judge.

CHAIRMAN SOULES: Substantial need ana
hardship should be the test, and I really meant
the federal test. I'm sorry, I wasn't giving thet
feeling.

MR. BRANSON: I will move that we

74-5427 SUPREME COURT REPORTERS CHAVELA BHATES
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- 1 adogpt that language, and aiso, 1f 1t will assist
- z the Court, cgii the Cheir o appoe-nt & committee Lo
3 furtheyr investigate this pricyr Tto tne neunt

4 meestLing .

z BRCOFEZSESCR DORSANEZGC: There's othexr

G ways you can say it.

7 CHAIRMAN SOULES: AnG this will e

S referred to -- Tony Sadberry nas agrzed to chair
9 the interim standing subcommittee cn aiscovery

w1l

10 rules.
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i1 Frank, anc¢ enybody, Bill, Hedley, participate in

12 it.

13 PRCFESSCR LCORSAT

Yt
P
5]

O: Now, Luke, let ne
14 eask yocu this: Luke, I think it's clear from ycur

15 language, obut your language wWoUld not mean, wouid

ol

16 it, thaet there would have to e & claim made

17 before the communicaticn -- 1it's sti:l a pcest

6]

communication rather than & pocst ¢

j—
[¢8
(S
fan]

13 cccurrenc

19 communication, right?
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20 HAILRIAN SCULE
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i
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21 thieat there 18 & Cciraim already made. But it'g in

22 anticisation that a ciaim will e made. It saye,

23 "in ancicivaection ¢f the grogcecuticn ¢r deiense ¢f

24 the claima."

25 "FROFESSCOR DORSANZO. Sc, in Gtner -
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S perties in thiis lawsult." Tt deoesn't gay "similaol
~ _ 1] R . - - T2 R P g e e . Cr e e
4 claeims, either. I tnink the couurts are yoing to
5 have ¢ massage wnevyre 1t craws che line of when
6 Ciaims aye madce in anticipgaticn cf the pending
/ iiltzgation.
< - - - = ~ tey e Comy e
3 MR, TINDALL: 3\...\_, Yyou see, Cilad (_,,ct.:;
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15 CHAIRMAN SOULES: And that's where ti

o]
m

16 trial court really gets -- escapes pctential
17 mandamus. He's got two safety velves. Cne, he
18 caen say that hie doesn't think that this material

19 meets the privilege test, but even 1f 1t does, 1

18
z0 tninks that herdshigs have veen shown and he's
21 going to open 1t ug. So, in these ClLoge Lssues,
22 in the grey area, ue's got some rOoO0m LO miake --
23 MR, TINDALL: The wavy I zeaa the lastc
. 24 way you've groposeda change in D nere, you ce&in
55 sci1ll aliweys claeim tﬂat fbu fit witnin that
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1

- L excesticn.
— 2 Rignt. You couid
3 Ciraiin —--—
4 “R. TLHNDALL. You CCculd draw youx
5 clyclie tighu encugni that yeocu're going Lo get wil
) ycur pioteciive material --
7 CHAIRIIAI SOULES. You cidan't even heve
8 tc be eugpecting Cclaims or ritigetion unaer the
S rules -- the rule the way it's written now. ALl
10 you have to have been dcing was investigating the
il trancaction ©r tne occurrence, period, later, not
12 anticipated, not if we think --
13 PROFESSOR DORSANLEO: Buc that's not

1

how it was meant to be read, you

oY
1N

e. At leeast in

w
®

15 my mind, "investigation" meant you weren't just

16 ocut there looking around.

17 MR. TINDALL: Aany caefencant -- we;l,

18 the lawfers are going to seay, of course, they were
‘ 19 anticipeating possible litigation. S50, ycu nraven't

=0 ured anything unliess vou ¢ive the judge,

21 uitimately, Cthe right to make them give vou uone

22 material.

23 CHAIRIIAN SOULES. harry, remarkably,

24 the recent cases don't beazr vou ouc. There are

- = . - - £ - 3 . ..z e S
25 cages -- the caszses -- for exencie the worker's
T ’
o] 1 1 Il N QTTHTTMRIT A TTTY M ~rT A TFITIT
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— 1 CCliyp ana then gSukseguently suit by the wile. Thne
- 2 investigation ©0f the insuvance carriey ¢f the
3 woviier's comp claim Cclearliy was not in
4 anticipation that the wife was goiny to [ile a
= fawsuit foy pevscnelr insurices ageaeinst hew
6 nuskband. ney adcdmiitted it, and thet coened umn
7 that investigation. The wcerier's comp
8 investigaticn goco ocwened ux, oCecause Lo was not in
9 anticipation of the claims that were made in the
10 wife's pending litigaticn. It dces, in fact, open
11 investigation.
12 PRCFZSSCR DCORSANEOQO: The thing I have
13 troubie with 1s, why 1if it's -- 1if what we're
14 concerned akbout is somenody wr;tng down the
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information in scme scrt ci an
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16 inaccurete manner, then why
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thev have tc -
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17 I guess, L they're anticipating this type of

(i
p-t-

'

18 lawguit, then they viculd do & different type of

19 changing tne information than if they are

20 anticipating thet kind cif lawsuit.

21 But the prediem I have iz thet I den't want

22 them to be woriying when they've doing their job

23 aoout the fact that this infoymaticn i3 ¢Cing Lo
X 24 ccme D&cCK L0 heunt me later. So, winy shoulcd they

- 25 - heve to anticipate it tnat much? That bothers
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2 PROTESSCR LEDGAR: Luke, is the cne --
3 the case invocliving the ralliroada in , was
4 that Stringer?

Z JUSTICE WaLLACIZ: Stringer &nd

¢ Harkness were botin rallrcacs.

7 PRCFESSCR ZDGALR: I'm teaelking about

3 the one wiiere the wreck occuvrred and the

9 investigatcr went cut and investigated but no
10 lawsuit had, &t that point in time, been filed.
11 JUSTICE WALLACE: Right.

12 PRCFESSCR EDGAR: ALl right. How,

13 under your wording, that woulc not be subject to

14 discovery, wWou
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15 C

IRMAN SCULES:
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t wculd e.
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would be subject to discovery because the courts

17 are holding thet this anticigation c¢f litigation,
o & =
18 that thet means -- I want to exaggerate Jjust a
19 iittle bit when I say tnhis, butgt ic's not a 1ot --
2 Ty = - - - = 3 S oxz < -~ = s P =T ol -~ r ~
20 but that means suvieily in enticivaticn of
21 litigaticn. In other wecyrcs, 1 you prove thac
22 raiiroads tyyically investigace thelir accidents
23 the way this cne wayg investlgated, vou get that
By 24 report because it's nct purely Iof —-- in
Z3 anticipaticon of thigs Iitigatlion.
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1 There is scme case law tunat -- s8¢, 1f you
- -~ e et P ] . s e
Z prove that wheneveyr thezre 13 this kind Cf wing
3 feaiilure on an airplane, they aiways < thisd bLig
4 ceriesz 0f tests pecausze they went to tincg cut whec
5 hagpened, you knoew, meteal fatigue, ycu knoew, just
6 scientific investigation mace CIL the prcechbiem. Ycu
7 gelt that even thcugh somebody ¢gou kK ed in that
fal ~ T o am - 3
o plailte Cracn.
1S MR. BRANSON: It's not in the ordinary
10 course o0f buziness in additicn to veing fcr --
11 CHAIRMAI SCULLS: You dcon't have to
1z crove orc¢inary ccurse c¢fi business. Whet vou've
13 got to prove to get vour fgrivilege established i3
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icn of tae claims that are made
15 part of the litigaticn. Thet's a lot of words

16 but you've got tc -- if you've done it for any

17 other purgose -- for example, "I went te the
18 dcctor because I wented to consult with him end I

19 alsc got some treatment," and there's a case on
20 that, you sec. Anc they say this gatient went and

21 gobf treated as well as nad & consultation. It

22 there 1s anything else besiaes anticigaticn of

=3 litigation or consuicatcion in ferms i an expert

24 -- 1fi there ig enything pertaining wn any way,

25 :E's uls;o;era“le. _ -
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. 1 four, eight, ten years, anda you lcse touch. And
— 2 that's why this commnittee's recommendations are so
3 critically important to us on these rules in the
4 opinions we write interpreting the rule after we
5 promulgate thém. So, I can't give you really --
6 MR. MCMAINS: The prcblem in the
7 ralilroad accidents vou're talking about, hell,
8 they're required to investigate the railrocad by
9 federal statute. They're also, you kncw -- I
10 mean, SO0 you cculd never make a "solely" argument
11 anyway . The same thing is true with regards to
12 alir crashes. The same thing 1is probably true
13 under the Magnison law (phonetic) with regard tc
14 warning on problems.
15 MR. BRANSON: The same thing would
16 also be true for the hospital --
17 MR. MCMAINGS: Various reports in
18 regards'to any kind of consumer product.
19 CHAIRMAN SOULES: There's already a
20 Texas case on that that gives you a right to those
21 reports. You're getting -- I just don't know
22 whether -- I don't know whether the case law has
23 drawn the line as "solely" vet. And I'm more
24 inclined to listen to the cases that come up a
25 little bit and b;véure that we're -=- you know,
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— 1 figure out what the hell thkey went.
-— 2 CHATRMAN SOULES. Why <on't we vote oo
3 it thig way, &and tnen volbe o©on whelther CGv BotL CcC
4 rut Y"sclely" in? I'm nct -- thlis vets cces oot
5 @gucluce the incliusion £ "s "
6 MR, MCHAIIIZ: Cne 1ast qguescicn about

~ i {3 I =YY PR R S ] R R I s ok
/ cile (&), wilat asre you Ialili cuccoindg
anme te je 4 R RN
8 wuLoing n \u/?
TR T LI F. 1 - o) \
9 CHAZIRNAII SCULES: That {(b) end (d]
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he Court, &as in

11 the federal syotem, finds hardsghip and subctantial
12 neec. DBut ycu wculd not be ap to wet (al), (<)
13 on that.

14 MR, ICHMAINGS: I have & visceral

15 reaction to the cencept of being 2ole to pulii a

16 party's statement from the attorney's file.

17 CHAIRIIAT SCULES: Well, out that':

18 evidencé. Ckav. Eow many want to --

19 FHR . : Weil, I mean, hasz there

[N}

0 been any discussion, 1 mean, thabt y¢u ought to be
z1 cle to do that? You take notes Cil what your
22 client tellils ycu, chet cught to be --
23 PRCOIESE50R DCRIAHNEC. That's
: 24 iififerent. That's nct tine wictness Staltemenctc.
2> FR . : “fe;l, the witness, a&as é
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TR TRIMAIT SOUT.T ma it wenin T A e o
4 CIAIRHAILT SCULZS: Trhat weculd be a
D) ¥ T A s R e e -
] JLLTIEES T oacenenic.
6 MR, DRANSCH The bt wouia Le
] attorney/client priviiege.
8 MEBE. MCHMAIINS: It's done in ccnnection

0
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or
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vour taking the lawsuit. You're going to
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cr
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got in my fize that

il is & communicacion from nim, that Cccuid e
iz ciassifiied as & statement ci what hagpened?

13 PROFESSOR DORSANEC:

£

14 definition of "witness statement," as, again, 1it's

Ft

15 a

e

sroblem. Hiclhman vercus Taylor 1is apout
16 attorney's notes and about witness statements.

17 MR. BRANSON: Why doesn't the

18 attorney/cliient privilege prectect us? If he gives
18 a statement to you o©or ycur &agenc --
20 ME. LCRRIS: Because we Chanuvea the

~ 0 - - - -3 — =
' Sayllilyg chnat -—-
2 = F 7 ' S Ayt -
24 MR . BRAHNSCH: You'zre ieaving (&).
-~ - - - P R NE ~ 7*- - . - .
25 CEAIRIIAN SOULES: Al we've saving 1is
A i - . - 4 A== ety o e
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o 1 that (b) cases -- (b) and (&), that on & showing
;4 2 0of hardship and substantial need, as under the
3 federal rules, those areas of protected materiai
4 cculd be penetrated. But ctherwise, attorney work
5 product, attorney/client privilege, and consulting
6 experts could not be reached, even for hardship
7 and substantial need. We talked abocut that guite
8 a bit here, Rusty. Okay. Let's vote.
9 MR. BRANSON: You could handle
10 Rusty's problem by putting in there a provision
11 that this does not affect the statements made by
12 client to an attorney.
13 PROFESSOR EDGAR: You can just say
14 "the written statements of potential witnesses and
15 parties, other than those given to their
16 attorneys," comma, "except," so on and so forth.
17 PROFESSOR DORSANEO: If you put
18 “attornéys," you better put "agents of attorneys,"
19 too.
20 MR. BRANSON: "To their attorneys and
21 attorneys' agents."
22 CHAIRMAN SOULES: Well, let's let the
23 lawyers argue that that's attorney/client
24 privileged as protected under (e) and you can't
) 25 get that under (a) .- i - S
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2 under {(a). It's werk procuct.
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) LR. ERAUNSOIL: Sc, iet wme ask you &

7 guescicn. Bvery time -- under tLne stancard area
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° report to the comgany whet it cccurs, where 4d¢c you
10 see tnat fits?
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12 iepencs cocn whether that -- 1t Just cerends cn

13 where the 1ine i3 drawn on how much thet's in
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15 anticipation of the claims and how to agproach the

16 -- fits the litigatiocn rule
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206
- 1 and then all discovery they mailed me was the
— 2 original statements from the doctor of what
3 happened. And it happened to Dpe aiametrically
4 different from what he testified at trial. Now,
5 that's whaet's occurring now in many instances.
6 They're saying to their carrier one thing and then
7 they're saying it at the courthouse differently.
8 So, it might promote the truth at the courthcuse,
9 is what it might do.
10 PROFESSCR DORSANEQO: Or would it do =--
11 in the 1anguagé of Hickman versus Taylor, incur
12 sharp practices and poor investigation and bad
13 case preparation?
14 MR. BRANSON: I would urge, perhaps,
15 making it discoverable is encouraging sharp
16 practice -- I mean, making it not discoverable.
17 It may be that the counter balance --
18 | PROFESSOCR DORSANEO: It's contrary to
19 me that something is reported to an entity that
20 exists for the purpose of defending claims, then
21 it would seem that the communications that they
22 generate, the reports they make are, by
23 definition, in anticipation of litigation. And
24 then you start playing games and you say "“Aah, but
25 7 did they anticipate this exact iawsuit that S
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208
. 1 JUSTICE WALLACE: I think the problem
- 2 is not that -- so much not having an escage
3 valve. The problem is that nobody is really
4 certain the correct approach to take on these
5 things. Tﬁat's the real problemn. Anc we've got
6 the problem same as the members of the committee
7 have discussed around here. You can't get a
8 consensus on the best approach.
9 PROFESSCR DORSANEO: Probably the
10 thing 1s from industry to industry some people are
11 _ different -- youvknow, probably, maybe for
12 hospitals, they do one thing. They may be
g 13 accurate anyway because of their training. Ana
14 another kind of business might go about it
15 differently. I don't guess bus drivers may be
16 particularly smart enough to falsify their reports
17 in anticipation of litigation if it happens later,
18 unless £hey have their lawyers with them at the
19  time.
20 CHAIRMAN SOULES: Incident reports
21 wouldn't be protected at all.
22 MR. BRANSON: Well, but incident
23 reports -- there's an awfully good argument tThat
24 incident reports shouldn't have been protected.
25 3 ) CHAIRMAN SOULES: That's right. -The

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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moticn is on the flcor thet we -- let's just take
it a step at & time.

MR. BRANSON: I would\accapt an
amendment to the motion that would adad intc (b)
anda (d) -- or intc (k) "except for statements mad
to the attorney cor its agent" -- to the party's

attorney or 1its agent."

4

CHAIRMAN SOULES: Who is the
attorney's agent? How far does ihat gé?F Does
that go to the investigator that ﬁpe gttdrngy
sends‘out, gets amététemént froﬁ the éyewitﬁesé?

MR. MCMAINS: It's nct the eyewitness

he's talking about.

<" MR. BRANSON

I'm talking about the

N

party.

ol FRAMR. OMCMATINS

statement of the party to the lawyer.:

PROFESSOR EDGAR: The party comes up

and gives a statement td»ghe attorhey.at ﬁhé time
the empioyment is initiated.

MR. BRANSQOU: It certainly would not
include the supervisor a; the hospital that took
the incident repcrt. That's not --

CHAIRMAN SOULES; Who is the

emplcyer?. - Who is the client, the hospital? “Who

“Heé's'talking ‘about: the ¥
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is the hospital? - Is noboedy in the c¢cocrporation the

party, ©r is evervbody the party?

£

MR. ERANSON: Welil, it's only
statements made tc his lawver or his agent, and
innerhospital memcrandums cevrainly don't fit in
that category.

CHAIéMAN SOULES: Docesn't (e), wﬁich
is attorney/client privilege, and (a), which 1is
aﬁtorﬁey work product -- don't those give us all

the rocm we'nee& to argue that thqse;

'icoﬁﬁuniéétioﬁé éféfotﬁerﬁiée ériviieéed:qnd not
&iscoveféble_ﬁecause ¢t the other privileges that
drown cdown?

MR. BRANSON: Well, .my understanding

.

is what Justice Wallace 'is attempting,to do is get

“some additional ‘delineation from the rules. 'If

you leave it any other privilege without makingf

that communication, you haven't helged.

Y

CHAIRMAN SOULES: Well, you have to --

you leave (e) theré, you mean?

MR. BERANSON: Leave (&) and try to
protect the attormey/client priviliege, as Rusty 1is
suggesting, I'm not sure ¥ou':e given muci
direction.

CHAIRMAN SCULES: Then we've got to
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— 1 get into the writing of the whole bcdy of law
2 about who is the client when the attcrney's
3 ' representing the corporation. z ﬁean, that's
4 .that‘s & law review article.
5 MR. BRANSON: It prchably needs te be
6 written.
7 CHAIf\MAN SOULES: If thet's what the
8 committee wants to do, that's fine. I deon't know
9 - what --
10 | .. MR. TINDALL: Luke, could we -- I'm
11 ' very féiﬁétéﬂg EOA§bte bn this. I.knoQV;he‘Cdurt
12 wants our helﬁ, and I think we ought toc gi§e it.
13 ; CHAIRMAN SOULES: We're going to make
14 - .a ‘consensus. 'If'YOu piéaée to vote with them -~
15  ;fvé bgén asked by Justice Wallace --
15 MRTINDALL Could we have it wrltten
17 up and Xérpxed so we could ‘see it? Beéausefit's a
18 ‘,‘ ser;ous issue”—— ‘
19 " CHAIRMAN SOULES: Yes. This Book is
20 goiné to be sent to every memnder, &s scon as ‘I can
21 get it cut, bassd on everything we Go. Andé this
22 ' is -- we're gcing tc go over this tcmorrow and
23 revise i1t and everything Qe do here. But tell me
24 something to write. Let's get & consensus on how
_- 25 _ it's to Ee writtén aﬁd I'11 write it. And if we
512-474-5427 SUPREME COURT REPORTERS CHAVETA BATES
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—_— 1 . want to put it in there, Frank -- I'm not . tryving
- 2 tc be argumentative. I don't realily care, as long
3 as we know what we're doing.
4 MR. MCIAINS: Luke, my only concern'—-
5 cecncern is the way we truncated the excepticns. z
6 mean, we have basically said everything is
7 discoveréblé excépt -- and then we've gct A&, (k),
8 C, D. When you have a specific rule dealing with
9 written statements by the parties, aﬁa then‘yéu;§e
10 got a gener;l rule on attorney/cliept andc wq;k’
11 prodﬁéé,:I.caﬁ éasily seé an éfguméﬁé to be ﬁédé;
12 Well, dbviously to the extent ycu're'talking'beiné
13 anything w;itten statements and partieé ain't in
14 ‘" these other two because it's right there.
15 : New, yvou can say that's & gtupid arguﬁént. I
216 : -guarénﬁeé,i?jwii;fbé médé. 'Afﬁi.fjﬁ -
17 ' CHAIRMAN SCULES: I know. vI.see
18 that. fydon't th;nk it's a stupid argument.
19 | "MR. MCMAINS: Much dumber éréuments
20 than that‘are made every Gay at the courthouse.
21 Ancd all I'm trying to do is say that when you say
22 statements -- you know, written statements by a
23 party are ¢going to be discoverable under this,
24 without apparent limitation, you've treatéd these
:'55 &s being indépendent'éntikies and with no

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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reference to tne other -- to either A or E. I'n
just ccncerned, sScmebody 1s goling to sSay it's

either E ¢r 1it's nowhere. You c¢crn't have an

v thinks, you know,

&
cr
(]

tements by garties ought tc e just outright

iscoverable but --

(48
-
[

PROFESSCR ILEDGAR: It seems to me that
if this is & sufficient ccncern, 1f we just statec
3(b) to say "Excluding statements made to their

cttorneys," comma, "the written statements of

potential witnesses and parties exucept," so and
SC. -

Now, we can talk eabout agents and we can talk
about how many peorle dance on the head of a pin,
but the Court can then determine whether or not
the statement made by -- tc an agent of an
attorney is a statement tc an attorney. We can't
sclive evéry problem that can conceivably arise.

MR. BRANSCHN. I will accept that

amencrient to the motion.

going tc ¢o this, and if we had more time and

wanted tc be feithful tcec Allen versus Humphries,

which is what the Supreme Court saicd wasn't

changed by this, what we wculd do is take (b) and
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what kind o0f party ccmmunication i3s3 not subject tc
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iscovery. That is to say, a stetement m Te

h
[t

e a

IIR. BRANSOHN: Ien't thet the type of

!

thing we could do in the ccocmmittee appecinted to
work on it, due to time constraints of our meeting

today?

w
m
o

L
4
+h

CHAIRMAN SOULES: Okay. Let'
we put in "except for written statements made to

their attornev's," comma, we put th

1)

- -
C in

o
15}
o

“

preface tc be --
PROFESSOR EDGAR: I say "euncluding"

because vou've already said "except" 'in the next

CHAIRMAN SOULES: Ckay. "Excluding

:

written statements," okay. And then, cotherwise

the motiocn would be as stated. Is there

£

seconc?

PROFESSOR EDGCAR: I second 1it.

CHAIRMAI SOULES: llede and seconded.
Those in favor show by hands. Four. Those

opprosed? One.

PROFESSOR DORSANEC: I'm going tc vote
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- 1 against that. - And I really wanted to vote
L 2 almost --
3 CHAIRMAN SOQULES: Fou? to two.
4 PROFESSOR DORSANEOQO: -- against
5 anything othef than sitting down and redrafting
6 this. I mean, you know --
7 PROFESSOR EDGAR: Well, I'm trying.to
8 get us o0off the pot right now. And then I think it
9 does need to be redrafted.
10 CHAIRMAN SOULES: Our scheduling 1is
11 this: We're going to meet tomorrow, and then
12 we're going to send -- I'll get all these rules
13 drafted and back to you on a short fuse. There
14 won't be a lot of time for you to give me your
15 comments., You can call Tina or me. It will be at
16 least two weeksf Maybe I'll have 30 days,
17 depending on what the Court wants to do, and then
18 we're déne. This goes to the Court.
19 I'm going to write the Court a letter and
20 suggest that -- well, I think prcocbably there are
21 sc many things in here that we've done that the
22 Court 1s going to want to go ahead and pass on
23 that they'll probably go to work on them. As soon
; 24 as they're done, they will probably promulgate
25 | thege_rules, unless in the interim_thetlegislature

512-474-5427 SUPREME CCURT REPORTERS CHAVELA BATES
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has really messed something up and they wani us -to

Hh

get one set ¢

M

rules in and Gc everything at on
time, after which pcint we woculd ﬁave e May or
June meeting.

Eefore we leave here I weant to schedule a Hay

nmeeting for late May or early June so that we've

gcet a date fixed -- a date set to f£ix anything the

legislature messes up. We mey not need to nave

that méeting, but at least we'll have date.

[}

’gs.lBRANsom:_‘They're not goiﬁg to Qe
throﬁgh ﬁht££ Auégég, gfektﬁeY? |

CHAIRMAN SOULES: They've got i40 days
from January.

PROFESSOR EDGAR: 'There's something
else, backjabout twp meetings agoc --
?(;'IzggfsffééA;RMANusquﬁﬁs: But after that, we

won't -- the Coﬁrt.is not going to be inclined to

promulgate any more rules until rules thet would

" have ah’éffective date of something like January 1

.0f 1989.

JUSTICE WALLACE: 19¢0.
CHAIRMAN SOULES: 1990. That's right
19580. So, that's why we've got to press and got

to have time. But let's read the cases in the .

interim and worx oh these rules and we'll lcok at

T74-5427 SUGPREME COURT REDPC

RTERS CEAVILLA EATE

N




[€s]

10
11

12

13

‘14

15

516

17

.18

19

20

21

22

[\8]
[y
~]

thewm. . . .. . .. ’ .
PROFESSOR DOREANEOQ: I'll tell you why

I feel

o

lictie bit -- I think this xemption rule

-

-- and

plaved a large part in organizing it

along with several other peuple. I think

o
+
-
6]

ted from top to bottom and was not

Hh

very padly dra
well thought out; I feel partly responsiblevfor
that, not being smart enough at the time to see
what I see now.

. So, I'm}kind of invplved with this on a
different'basis. And Ihreally think we.éould - -
if we need to do it now, we could ¢o it now. We
can just sit down and just fix it and not just fix
two lines of it or perpetuate the problem by more’

s -

tinkering.

% CHAIRMAN SOULES:: This is only the

.problem the Court is going toc struggle with. . You

know, we've got Peeples, but that talks about
things that are not -- I mean, this rule has .
worked except for the Texas kicker. It's been

working now for three year

w

PROFESSOR DORSANEO: Well, as I see
1t, though, we're just starting toc get intoc what
the arguments are going to be. This is the first

round.
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. Now, 1f you wanted to just fix the Texas
kicker, juset £ix 1t the way vcu Ifixed it. But
don't go megsing arcund with the -- if we're gcin
tce do more than make & minor £ix, where do you
draw the line? I agree with tThat.

CHAIRMAN SOQOULES: Let's ¢go to page 145

and try to finish the discovery rules tod

o

Yo

PROFESSCR EDCAR: I want to make sure
what we've done, though. .

CEAIRMAN SQOULES: Qkay.

PROFESSOR EDGAR: A couple of meetingé_'
ago -- and if you willi look at this-page rigﬁt
here, on Rule 166 (b).

CHAIRMAN SOULES: I've got that.

PROFESSOR EDGAR: ‘We've‘addeé‘Vv
SOmethinglin ﬁﬁé ié$ﬁ_parégr£bhﬁ“and I wéﬁéito
make sure that's there because I was thé»dne thet
suggestéd it.

| PROFESSOR bORSENEO:-‘It}S in ﬁﬂere,

Haaley.

PROFESSOR EDGAR: I want to make sure,
thcugh, that the change we have mede today is a

the changes that are in

Fh

change made in light o

here.  That's the only point I'm making.

CHATIRMAN SOULES: These would stand.

7T4-5427 SUPREINZ CCURT REPCORTERS CHAVILLA E?

W




[\

w

[92]

10

11

12

13

14
15
16

217

18

19

20

21

PRCFESSOR EDGAR: Aiil right. --I just

CIIAIRKALl SQULELES. Ckay . Ch, ves.
PROFZSSOR EDGAR: Mow, how are you

golng to add, though, the federa: exception to ()

CHAIRMAN SOULES: Probably by an (£)
that refers back up there. You know, I'1l get ghe
drafting éone and you-all can shoot at it all you
want.

PROFESSOR EDGAR: May I Sust make a

3uggestiocon?

b
[
o)
[
o))

CHAIRMAN SOULES: gsuggesticn.

I'd love it. -

PROFESSCR EDGAR: You might try and

'5Ainco;po?été_(b);and“jc)iinfb éne subHeadiﬁg and
_then have that proviso apply only to it in that

same paragraph rather- than have a subparagraph

(£) .~

CHAIRMAI SOULES: Put (k) and (

2

)
tcgether?
PROFESSOR EDGAR: Hc -- yes, yes.
CHAIRMAN SOULES: (b) and (d)
together.

PROFESSCR EDGAR: = Put (b) and (&)
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e -1 tcgether, at least in order, and then have a
h;g 2 praragragh -
3 CEAIRKAN SOULES: Ana add the
4 federai --
5 PROFESSOR EDGAR: Just -- as it
6 pertains to thet pavrticular thing. . Taat's just a
7 suggestion, Luke;
8 CEAIRMAN SOULES: Thet's great.
9 That's a good oﬁé.‘
10 - S PROFES_SOR DORSANEQ: Yes. _And that's
11 | Qhat-AilenHQersﬁévguﬁphries does. |
12 | | V CHAIRIIAN SOULES: And 1'll dgo it that
g% 13 way . I probaebly won't do it well, but --
14 o . Okay. Now, we're goiﬁé tc go to paée 145 or
15 ' we can duit. What's the pieaéure? It's 5:30.
thlg J5Jﬁ*“ﬁf§..l- i?ihMR.'BﬁAﬁSOﬁ;v>If'stlock-ﬁpﬁﬁimé,.ign;zﬁi
17 it?
18 ‘ . ' _ ‘CHAIRMAN SOULES: At 6:00 they lock us
19 ug. See-if there is anything we can do here for
20 15 minutes before we take off. I think when we
21 serve reguests --
22 PROFESSCR DORSANEOQ: What page now?
23 CHAIRIIAN SOULES: We neec tc¢ lock at,
24 probably, when . any of the diécovery can be
25 commencecd. That really Qasnfﬂ éhe'focas-oﬁ't;éi
512-474-5427 SUPRZEZHME CCURT REPORTERS CEAVELA BATES



1 - '84 changeu. _
- 2 PRCFESSOR EDGAR: Wihat page are yocu

3 on?

4 CHAIRMAN SOULES: I'm on page 145.

5 Windle Turley wants toc start service of 167 and

6 168 as scon &s the commencement of the action has

7 taken place. And I don't have any problem with

8 that. I think it's the way it ought to be if you

S want to, without leéve of Court. But we say with
10 leave of ﬁhe Cour§ you‘can do it that way now... .
11 But let's table thisﬂﬁntil'our'ﬁextAmeeting.

12 PROFESSQR DORSANEO;: in fact, we hévéA
13 it going in the opposite direction on that for the -
14 written depositions, you know, }n this book.

15 : ' CHAIRMAN SOULES: 'I think -- I wo‘uldA ;
S :1 6 4 iove to be able ";to_’-?_:s."?rV,ei';eéﬁes"t;s :.td“:adm'.iﬁt‘:'-wi'th;' &
17 pefition on dead beat debtors. Then I wouldp{t

13 - have an§ rrocf problems. I prove it when‘I serve
19 them; |
20 | MR. TINDALL: Yeah, but the old rule
21 was when you got servedvyou got 95 interrogatcries
22 served with & petition. Do you want to go‘back to
23 ' that practice?
24 CHAIRMAN SOULES: Well, there;é &

) 25 g limitation on that. It can only be 30. " N
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— 1 _ . - :MR.-TINDALL: I uncderstand that.. But
— 2 that was the reasdén they put that in. When you
3 got served & petiticon, stapled toc it was =--
4 CEAIRMAN SCULES: Aanyway, let's table
5 that. |
6 PROFLESSCR DORSANEG: It's 1ike a bill
7 in equity.
8 MR. TIﬁDALL: . Exectly.
9 MR. MdRRIS: Luke, are we going te go
10 backlto that discussion on "solgly"? I thought
11' §ou saia‘ﬁhat“we would.
12 | CHAIRMAN SOULES: Okay. How many feel
13 that the wor "solely" shouid bg put into that
~. 14 language "in ahticipation cf ligigation"?
15 | _ © MR. MORRIS: I do.
1??16’ ”q'Jh?a;,%“5{}1@CﬁAfRﬁAﬁ:SOﬁLEE:‘méﬁg;?AﬁéwiAAQYﬁfe%l;f%
17 ~that it éhould not 5e there? Raise your hands.
18 ‘Okay. That's three to ;wo.__fﬁqlgly" is\;ejected‘
i9 ' tﬁfeé td‘two; | | |
20 ¢ : MR. MCMAINS: What about a.middle
21 ccurse?
22 CHAIRMAN SOULESQ We've ¢got to go on.
23 You-all cen shoot at what I write, but let's go
z4 on. Timothy Sulak, 169.. This is on page 148.
25 The p?oblem here is that Sulak thinksAtHag in -
512-474-5427 SUPRZME CCURT REPCRTEES CHAVELA FRATES
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¥ talking’about:conceptually thatithe’

. negative. That is, it's a whole lot easier for .

225

cer to withdraw admissions, & paerty .should. have

i
O
0

arry these burdens. Cf course, withdrawing

“i
[N

missions is & little different. That comes -~

b
]
[

you have tc show why you're late in modifying
interrocgatories, but ycu don't have to show that
ocutside of 30 days. 169, 1ike interrogatocries,
has to be amended outside of 30 days, 1if at all.
Does anybody have any strong feelings about

Sulak's suggestion? Seems to me like -~

 PROFESSOR EDGAR: . Well, the ‘only.

problem I have with it is that you're imposing the
burden on someone to show -- to prove a negative.

MR. MORRIS: Yeah, but they're the

ones that's fixing to falsifyfit.éng

" PROFESSOR EDGAR: ' No, .no, »I'm just

extremely difficult for someone to show a -

the partvaho is séekiﬁg to aﬁeﬁa:éhéaaaﬁis§i6£ :—j‘
the party that's seeking to rely upon the
acmissicn tb show that he is going to be
prejudicedAthan it is the other party to show that'
nhe's not not being prejudiced.

MR. RAGLAND; I don't agree with'

that. ' RS
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MR. MCMAINS: Of course, the problem
is you've always been prejudiced because you've
got td'prove something that you shouldn't have to
prove.

PﬁOFESSOR EDGAR: Well, that's not the
kind of prejudice I'm talking about.

CHAIRMAN SOULES: Right now a pérty

who wants to amend or withdraw a 169 admission has

'a heavier burden than a party who wants to

supplement an:ipterrogatory. Bgcéuse the'party
Qhé wants to suppiemeﬁt.anAintérroéatofy; if he's
earlier than 30 days prior to trial and wifhin é
reasonable period -- that caﬁ be morevthén 30 days
-- all he does is zing it. He;does it.’}iﬁ's |

A

over.

’5?'f3“But'in order 'to amend or withdrawza]169-j§fﬁ}?54‘

admission, a party, even a reasonable time before -

trial and more than 30 days before trial; has to

show the Courf that the presenﬁation bf tﬁé:ﬁefits:
cf the a;tion will be subserved thereby. He's got
to do that. \Tﬁat's the heaviest burden on any
such admission of discovery already.

PROFESSOR DORSANEO: What's the

',practice, though? I don't know what the practice

is in your neck of the woods. But if somebody

512-474-5427 SUPREME COURT REPORTERS CHAVELA BATES
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_— 1 . goes in there and says, ch, you know, scre .toe.=-

— 2 CHAIRMAN SOULES: In Meonazi Kendail

LI

Ccunty {(phonetic) you don't get aﬁy help.

-4 MR. TINDALL: I don't think we oughﬁ
5 to amend that.

6 CHAIRIMAN SOULES: Okay. How many are

7 . in agreement? Those 1in agreement toc leave this

(=N

8 alone please show by hands. Those who think it
"9 “should be.amended show.
.10 | -7 . ¢ .. MR. 'RAGLAND:.

;Ath;ﬁk'it~ought_to be .

11 | T amemded:n i a U | : |
""CHAIRMAN SOULES: Ameénded Sulak's
way? [

ﬁﬁﬁﬁﬂ{MR{}RAGLAND:'fYeéh.‘fWell,'hefdidn{fg7g
Kpropose'any‘languageﬂhefe,?buE‘I juSt ﬁhinkfﬁt's:

o T PR

the [byrden on-soneone who hak

" relied on the admission different-from - . . .o = o] o

.18 . .in;errqgatory;,;Ihe@interrogatory,is_not:binding, w'@
19 " on anyone except the person that makes it anyway..’ :
20 It can't be used against that person. But :
21 admission may affect a lot of other parties and '
22 may be relying on that. ¢
S o o r

-23 CEAIRMAN SOULES: Let me see tne hands

24 égaip. Those who feel this proposal shoula be -

S - 25 rejected show your hands. Four.
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226
:;w>~MR.*BRANSON:V‘Let"me'ask you this: -
Could there be & way to reguire that if an
admission is going to be withdreawn, it will be.
withdrawn far endﬁgh in acdvance of triael --
CHAIRMAL SCULES: It's already there.
166 (b) (5) .

MR. BRANSON: What is that?

'CHAIRMAN SOULES: It says you have to

>

" supplement discovery reascnable time not less than

30 days priof to trial

“~Judge Onion in San - -

PONE PR

¥

d that expert witnesses

Aﬁﬁogio:ha%fglféady ﬂéi
designated earlier tham 30 days prior to trial
dénnot tééﬁify.:ﬂ

e ek owhat ety da aahsng. B

1)

in the ‘incidents where Sula

k got combined, .

[y -l

'

E 3

S L
RN &

.ivwfﬁﬁdrawnﬁunéiiifhé e

1ot

- . courthouse.  .[n. ¥

ot

_"CHAIRMAN SOULES:: .Well, you missed the s

e A T T
- N

Sy . ¥ L

”,fﬁié'gecausé'he?héd-the benéfit dé'yellinQTOut‘ifff{

he had argued it.
MR. MORRIS: Well, he did. He -- I'm

staying out of this}beéause:Tim-is my partner, but

he really felt like he got a rook. You know, he

. wrote this in good faith. jﬁ.j*-

MR. BRANSON: Luke, you really

(O3]

i

1>
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o8]

.permit withdrawal or amendment when,thg‘»,f~y

~withdrawal or amendment will prejudice him-in w27~

‘'maintaining his--action."

: On_the amendmept of 169.

.there‘and;you'vé busted your behind getﬁing thez"

and all of a sudden the trial courﬁ,.who,feeis

shouldn't be able -- and I've 'seen ¢

H

ial -judges--in
Dallas -- it happens in comp cases more than
anything else, because plaintiff éoes in ana
proves up a iot of unnecessary crap with regquests
for admicssions in & comp case.

MR. MCHAINS: This dces not say that
it is subject to 16615) tantalant (phodeticf;
_169(2) says "Subject to the provisions of Rgle'166
govefning amendment'of’a pfetriél,-kﬁé"Coﬁft‘nay
.grés;ngégian-bfkthé’méf&t;n;f thé a££i§n ;ilfiﬁe{tﬁ
subsef?ed'thefégyra;d-tﬁe pafty ﬁho ggtaipéd the

admission fails to satisfy the Court that

Tt depends on the

No'time " 1imit reference’in™

" 'MR: 'BRANSON: I think if .they're going[ |-

to withdraw admissions under ‘any set of .. 7 'V
circumstances, it needs to be done at least

subject to 166 time limit. Because you get down

lawsuit ready and you've relied on the admnissions,

-

sorry for the defense lawyer, who didn't read his

474-5427 SUPRZME CCOURT REPCRTERS CHAVELA BATES
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13
14
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16 -

17

18

file wnen he made the recguests for admissions,

Q)

let's wim out of the b»ox and the plaintiff doesn't
have a way tc ¢get there or vice verse.
CHAIRMAN SOULES: 166 (b)(5) covers

reguests to admit, duty TO supplemenc. That's in

)

the history o©f thet rule from the beginning --

from '84 forward.

PROFESSOR DORSANEO: It wouldn't hurt
toc say thet.

CHATRMAN SOULES: -Whaﬁ?

PROFESSOR DORSANEO: It wouldn't hurt

CHAIRMAN SQOULES: What are you ¢going
to say "interrogatory"? It says a partyIWHO’has

respondéd to a regquest for discovery, and reguest

fforfdiSéove:y.Qés'heldfto'be any ‘kind of ‘reguest

for discovery; documents, depositions,.

interrogatories, requests to admit, requests for
examination. It was every regquest, and that's why
is we didn't go intc listing them &ll.

PROFESSOR DORSANEO: I think that's

ul

right.
CHAIRMAN SOULES: That's absclutely
right.
MR. BRANSON: We've obvicusly got cne
2-474-5427 SUPREME CCURT RIEPORTERS CHAVELA DATES
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164

to. paragraph five.

28]

[\
v

triai lawyer-whoc was esware o©of the cases; cited
them to the judge and the judge ignocred them. Why
nct put it in this rule? Why not put subject to
166 time limit?

PROFESSCR DCRSANEOC: I'll tell you why
that probably is unnecessary toc put theat. I agree
with Luke pecaucse of 166 () (1) and (%8). Reguests
for admi sfon are identified as a form of

discovery in paragraph one, the &uty to supplement

MR. MCMAINS: This talks about
withdrawal, Goddamn it. Ané I'm teliing yvycu the

courts don't treat withdrawael and supplementation

‘as the same thing. "I don't disagree with yocu that

v

1t probaoly shoulo be.

;JPROFESSOR DORSANEOT" Bt T.wab going -

toc say I wouldn't see why we couldn't substitute

t

the reference to the pret ial rule w1th a

reference to one that's in there now, copied from

the federal rules; with reference to 166(b) for
the sake cf clarity.

Ana I don'ﬁ éee any big problem of changing
the language of 169, which was copied verbatim in

1984 from the federal rule, to say "Subject to

provisions of paragraph 5 of Rule 166 (b)," rather

74-5427 SUPREME CCQURT REPCRTERS CHAVELXA RATIES
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10

11

12

14

15

17

18

19

20

than "subject . to provisions of Rule 168 governing

any amencment of the pretrial order," which is

just kind of interesting language but probabiy of

no real importence in Texeés praciice, at least in
my county.

MR. HMCHAINS: Well, it is in Corpus.
We have discovery deadlines that are imposed.

MP. BRANSOlN:  We don't have a bunch of
young Republican judges.

MR. MCMAINS: We've got a bunch of
dumb Democrats. Wé will have if any of-ﬁﬁ;m
resign.

CHAIRMAN SOULES: Subject to
provisions of Rule 166(b):;

PROFESSOR EDGAR: ) t's ﬁo; appareﬁt.

e

It's just.166(b), period, five period.. &= =i

MR. TINDALL: I wouldn't eliminate.the

pretriai, It may be the -Judge --
| CHAIRMAN SdULES: Oh, no, we';e ﬁot

going toc. |

PROFESSOR DORSANEOQO: No, do poth.

HAIRMAN SOULES: Subject to
provisions of Rule 166 and governing amendment of
pretrial order and Rule 166 (b) (5) governiﬁg --

PROFESSOR EDGAR: Why don't you say in

(W]
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CHAIRMAN 3SOULES: Well, but the time

MR. MCHMAINS: Thaet's not all that's

s A A%
L witn.

o
(]
48]
P

‘overning Guty tc supplement discovery responses.
Y J¢
MR. BRANSCON: That's not iikely to be

interpreted, I take it, by the trial courts that

you can ignore reguests for admissions if you do -

it 30 days before trial. -

MR. MORRIS: That's what I'm afraid of
with this reference that a court may say, well, at
any time up tc 30 days before érial you can change

your response to -the requests for admissions.. As

you know, ‘we've been ‘relying Cnffhatﬁfénd?thﬁé°”g

cuts on both sides of the docket. I mean, this is .-

just a real prcblemn. But if you're relying on

someone's admission, then vou don't go out and

start trying to prdve'up,all that line. If you

&)

get down to 30 daye before triel and they feel

[s1}

like it was matter of right, they can change their
response for reguest. For admission, or 1if the

Court interprets it that way. then we've done as

rmuch damaceé as what we've clieared up.
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“in the game. ™ . °

housekeeping?
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w
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CHAIRMAN SOULES: Well, the duty to -
seasonably supplement is not governed by the
30-day ruie. That's just the last day that you
can seasonably supplement.

MR. MCHMAINS: Thet's right. I mean,
you can say, theoretically, provisions of 166L(5),
in general, apply. You'can take the position,
well, he knew this 10 weeks ago agd hadn't done a
aamned ghing.

‘ CHAI§MAN.SQULES: .Donft lgtnﬁim
withdfaw. ﬁis supple%eﬁﬁ.sﬁoﬁidvﬁot“b;LJ
pefmitted. Judge' Onion, district judge in-Séh:
Antonio, appoin;ed defense ~--

"MR. MORRIS: Well, he got in the

situation where they changed attorneys real late

MR. MCMAINS: The fact -of the matter
is the only time I've ever been faced with : -

have been

47}

withdfdwél of requests for admission
parties whe didn't réalize they hadn't answered
admissions, ana they had them the week before
trial.‘

CHAIRMAMN SOULES: Okay. Well, let's

do -- well these Wicker -- is the rest of it
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‘166 (b) ‘governing the amendment of pretrial order, "

23

(¥9)

MR. RAGLAMND: Dic we finish-with that

CHAIRIZEZN SOULES: Yes. Let's go.get
cur cers and see you in the morning. What time,
8:307?

MR. BRAMNSON: What happened to that

CHAIRMAN SOULES: UNcthing. The vote
was to do nothing. Do we want tc o anything?
Oh, no, to -- I'm sorry. I'm tired; I'll admit’
it. o

Do you want to put in that -- into 169 the

“

fu]

language suggested by Hadley where we say "subject
to" -- in paragraph two, number'two;‘sééond

sentence, "Subject to the .provisions of Rule

and then insert "166(b) (5) governing duty to
supplement discovery responses," comma, "the Court
may permit." How many are in favor cf that?

MR. RAGLAND: I don't have any problem

with that, but I've got some problems with the

burden of proof part here.

CEAIRIAN SCULES: How many are
opposed?

i

MR. RAGLAND: We can talk about it

(93]
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_REPCRTER'S CERTIFICATE .

THE STATE OF TEXAS £
CCUNTY OF TRAVIS X

I, Chavela V. Bates, Court Reporter fcr the
State ¢f Texas, do hereby certify that the above
and foregoling typvewritten pages contain & true ana
correct transcription of all the proceedings
directed by ccunsel to be included in the
statement of facts were repocrted by ne.

I further certify that this transcription of
the record of the proceedings truly and correctly
reflects the exhibits, if any, offered by the
respective parties. ' ' ‘ o

I further certlfy that my charge for

lpreparatlon ‘of . tne statenent of facts 1S 'S qSQ

_WITNESS MY HAND AND SEAL OF OFFICE thla,
the __ {Q4h_ day of __ AQmuwnﬂvULf ‘ , 1986.

.Chavela V. Bates, Court Reporter "%~
316 W. 12th Street, Sulte 315 ool

~ Austin, Texas’ 78701 512-474- 5427}“”173“5“'

Lo )

,fNotary Public eAplre°%09 230 89,
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