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June 26, 1887
(Afternoon Session)
CHAIRMAN SQULES: Okay. Sanm, let's
proceed.

-MR. SPARKS (EL PASO): 1We were asked
to monitoxr all tbe legislative acts wifh regard to
private procéss servers, and my expert on
legislature, Harry, tells me none c¢f them passed
-- so we can skip 109.

And we go toc 127, which is on pagé 88. And
this alsé primarily comes from several of the
district clerks and also comes, I think, from the
aaministrative judges or Counsel on Administrati;e
Judges. And the purpose of this proposed Rule 127
is to make -- they say the party, but, of course,
the lawyef -- responsiblé for the recordétion of
all costs and then responsible for the
presentation of the bill of cost &t the tiﬁe that
it's to be assessed. And so you need to look at
Rule 127.

This is going to be particularly important
when we're not filing a lot of documents like
depositions and thet type of thing. There's going
to be more responsibility on the lawyers. le've

always kind of left it up to the court reporters

5427 SUPREME COURT REPORTIERS CHAVELA V. BATES
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in cur parkt ¢cf the country to gut in the
deposition cost and whatnot. But you ought tc

t 127 1f you haven't read it and very
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e purpose of this reqguest is to make it the
party anc, therefore, the lawyer's, responsibility
to make sure the costs are accurately recorded.

And then when a judgment or Dill of cost is to be

prepared, then the cierk, of course, I'm sure will

still draw it, but the lawyer Qill be representing
that it's accurate at the time of the assessment.
That's the proposed Rule 127.

IIR. RAGLAMND: I move that 1t be
rejected.

CHAIRMAM SCULES: lHotion was made thact

it be rejected.:;Is there a second to that

motion?

MR. BRANSON: Second.

CHAIRMAN SOULES: Moved and seconded.
Any discussion? It's a pretty simple rule. Does
the clerk keep track of the court costs or do the
lawyers Keep track oI the court costs? We don't
need a lct o0f discussion. The motion has been
made and seconded that it be rejected. In favor

¢f rejection, say "I." Oppcsed? That is

512-474-5427 SUPREHE COURT RIEPCRTERS CHAVILA V. BA
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unanimously rejected.

| Mﬁ. éﬁARKS (EL PASO): And then on
page 100 -- and this is one that you've thrown
back in our court several times.. And what I have
done here is'go through the various local rules‘
using Bexar County and others to try to come up
with some sort of consensus for dismissal rules a;
the committee's request.

There's no authorship or pride or aﬁything
here. But this is the best that I have been able
to come up with and I've sent it to several
members of the committee for input, and we‘ye had
very little of it. I've tried to condense as beét
we could, make it as simple as we could, and you
ought to lcok at it for Qiscussion.

The request has been made several times that
we»have a uniform dismissal for want of
prosecution. And.it takes'not only the local
rules, but some of the discussion that we've had
in minutes when the generic problem has been
presented.

MR. LOW: I have a gquestion. Wouid
there still be room for local rules, the Court
would want it 24 a month or something like that?

MR. SPARKS (EL PAS0O): Yes. This is
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not to replacellocal rules.

MR. TINDALL: Well, how do we get a --
I was just going to golthe opposite tack, if we
add a sentence that says this supersedes local
rulies so wé don't have a hodgepodge of 18 months
here'aﬁd 43 mcnths there.

MR. JONES: 36 months and>you're going

t . . . . , ,
o dismiss e€very case in Harris County, aren't

ycu?
MR. SPARKS (EL PASO): Well, actually,

Harris County local rules, this extends theirs. I

don't know how they operate down there, but

they've got a lot less than 36 on this. But it';
not a dismissal. It's placed on the dismissal
docket. This was kind of the -- Bexar County the\
wayathey have done it. And theﬁ you can'respond
to it.

CHAIRMAN SOULES: Sam?

MR. SPARKS (EL PASO): Yes.

CHAIRMAN SOULES: To make one
observation here, this time period is so at
variance with the February 4, 1987 administrative
ofder that I would be highly surprised if the
Supreme Court would entertain this rule as it's

written.
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What we're seeing now and indications are

that new-rules dealing with dismissél docket are
geing to say sc as to achieve the quality with fhe
standards of the administrative order. 1In other
words, you set on dismissal docket so as to
achieve conformity with the February 4 order,
because they've told us what they want us to do,
the standards.

MR. SPARKS (EL PASO): The time
duration, Luke, is just -- I just arbitrarily
picked it out of a consensus of the local rules.
So, that's no --

CHAIRMAN SOULES: But those are.
superceded. Now, that's --

MR. BEARD: Who wants verified
pleading at that stage? Where does that come
from?

MR. TINDALL: Verified motion, you
feally mean, don't yocu, Sam?

MR. BEARD: He said pleading.

MR. SPARKS (EL PASO): Yes, verified
that as a motion.

MR. ERANSON: Don't yocu want to give
the trial ccurt some discretion toc, Sam, in case

there is a reason he doesn't want to have a

\

SUPREIIE COURT REPORTERS
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- 1 hearing, make ‘it a "may" instead of a "shailli"?
E:V\ 2 The trial court méy Know why the cage'hasn’t been
3 moving. It may be a good reason to make thenm go
4 have a hearing and verify pleadings in some
5 instances.
6 MR. BEARD: Well, you're talking about
7 a verified motion, not going back and verifying
8 the pleading.
9 MR. SPARKS (EL PASO): That's right.
10 That's exactly right. "May" is fine with me. I'm
11 not géing to stand:up here and defend much of this
12 rule. )
13 MR. TINDALL: Luke, I think the rule
14 has got some merit to it. I'm not married to any
15 date or time or langﬁage, but it certainly seems
16 to me that if we have-deadlines for everything in
17 this state, that dismissal. is something that we
18 couid have some uniformity on. Our county has
19 . every -- different courts have different rules in
2C our county. It's impossible to keep up with i;.
21 . JUSTICE WALLACE: Well, here's one big
22 problem: O{t in San Angelo there's probably not
23 three cases out there right now that have been
. 24 there for three years. In Houston you can't get a
- 25 trial in three years. And it's going to be

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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. 9
impossible really for anybody to set a uniform
time for this dismissal for want of-prosecﬁtion, I
think, and make it work.

MR. LOW: Don't you think, Judge, -
that's mostly the local? Each one has it, and thé
power the judge has over his own docket just has
to govern there. Because right in Orange and
Beaumont there's a difference. And if the judge
is interested in moving his docket, he'll call --
you know, set them for dismissal at different
times, you know.

CHAIRMAN SOULES: Of course, part of
the February 4, '87 administrative order is to tiy
to bring the courts more into conformity with the
volume of disposition of cases. This maybe we
ought to factor in: One of the major undertakings
of our model local rules study, which will start
as soon as the Supreme Court says we can -- help
the Supreme Court gét thrcugh this last rule
making effort for the January 1, '88 effective
date. -

Then this committee is going to turn the big
ﬁndertaking of working with the Counsel Qf
Administrative Judges on model local rules. And

we will generate what we think a local rule in
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" magic in the 36 months. I'm trying to remember

10
every jurisdiction of the state of Texas ought to
be. We may have like a checklist of some optidns
about central dockets versus individual dockefs.
It's going to be a very large undertaking.

But in that, in the course of that, setting
up a model local rule for dismissal for want of
prosecution so as to achieve conformity with the
time standards will be a pért -- a big part of the
model local rules undertaking. And I don't know
how that plays on what we do with this rule, but
it may be that it's =-- that we table to that
effort. I'm not suggesting that; I'm just saying
we might want to do that. But we should discusé
whatever.

MR. SPARKS (EL PASO): There's no

why I selected that. I think it was the longest
périod of time in any of the local rules that I
had. I think that's(the reason I put 36. But the
point was that at some point in time the rule is
designed -- at some point in time something has to
be done wit@ the case. 1It's on a docket and if
it‘s going to be continued, then a pretrial order,
and if we go by that rule, it will take place and

something is going to happen to the case at that

512-474-5427 SUPRLEME COURT REPORTERS CHAVELA V. BATES
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-point. - -

JUDGE CASSEB: Therthing.is the
administrative rules are going to handle this
under the Supreme Court's order, and I don't think
it should be in this.

CHAIRMAN SOULES: Yes, I was trying to
see where my --

MR. LOW: Luke, don't you think if
you're going to put something in here, you would
put -- go at the other end and say that they
wouldn't hold dismissal docket any earlier than
such and such time, but each court would.have its
own rules or something. In other words, I don't‘
think we ought to say it ought to be a certain
time, but you wouldn't want to dismiss a case for,
you know,'disﬁissal for want of prosecution
earlier than a year or something, and then let
each court set its own administrative rules.

MR. SPARKS (EL PASO): Well, if you're
going to do that, why do we need --

JUDGE CASSEB: You're going to have --
the administfative rules are going to take care‘of
ybur procedures for dismissal cof cases. And it's
going to have to then be =-- and each county 1is

going to be different. That's what it's going to

SUPREHME COURT REPORTERS CHAVELA V. LA
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1 be.
E:1 2 And for you fo try to put in this rule here,
3 any time period at all, it's going tc be contrary
4 to what you're going to find in your
5 administraﬁive rules.v.Because as I see it, you're
6 working diametricaily opposed. And I would be in
7 ‘favor of just leaving it as you had it and leave
8 this alone until you get your Supreme Court rules
9 coordinated with your local admiﬁistrative rules.
10 And we put in the administrative rules, adopted by
11 the Supreme Court, a provision in there that it
12 should contain rules for theigéverning of
13 dismissal docket, specifically spelled out.
14 JUSTICE WALLACE: The Counsel of
15 Administrative Judges, each one of them is now
16 working with their local judges in their district
17 on their local rules. One requirement is that
18 they leave out everything that belongs in the
19 rules of civil procedure. Number two is they all
20 follow a uniform statewide numbering systemn.
21 ) Now, I've gotten one -- I think two courts
22 down in Fort Bend County -- but aﬂyway, a couple
23 of them have come in already, and all of them are
N 24 working on them. So, this is not,something that,
- 25 well, we'll do this next year, next year.- It is

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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13
in the process right now. Andg so it's not going
to be all that long before we have énough local
rules and they're going begin to gel and we can
make sense out of this.

So, I don't know what we could Go really to
say, okay, we're going to have, say, a two-year
rule. Well, that's going to be impractical in
Harris County; it just won't work. In two years,
even in somne localities, it's too 1long a time.

The iawyers don't 1like it that much but the judges
out there havé got it running and they're
disposing of the cases in less period of time than
that. And I don't think anybody wants to séy thét
we're going to slow down the process.

MR. RAGLAND: Judge, mey I direct a
question to you?

JUSTICE WALLACE: Yes.

MR. RAGLAND: I never have understood
the apparent urgency for dismissing a case that's
on the docket that noc one is‘taking any interest
in. Maybe I'm missing something. I sat through
all this on_the task force and everything, that it
just seemed like it's crucial. But it's still on
the docket and still takes the same amount of file

space. I just missed the urgency of it. 1I'd like

[ R SOl PP
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scmeone to explain that to me.
JUSTICE WALLACE: The best I can

understand, the strongest argument for having a

dismissal docket is that ﬁhe judge has the tools
there to make some lawyer =-- you've got one side
that wants to get %o trial.and the other one
dragging his feet -- that he can say, "Okay.
You're going to either try it or I'm going to
dismiss it." And that gives the judgeAthe
authority to get the case disposed of when at
least one éide wants it disposed 6f. And it also
gives him the discretion if he says, “Okay. 
Nobcdy complaining, the parties are not
complaining, the lawyers are not complaining.
I'1l just continue it again instead of dismissing
it." But it leaves it up to the judge to do thaﬁ,_h
local control on it.

MR. RAGLAND: Well, shouldn't that be
a localtrule?
JUSTICE WALLACE: Well, that's wha;
we're talking about, leave that time up to the
local juris@iction because we just can't have -- I
don't know how we can set one time that's going to

work statewide.

MR. TINDALL:. What about this, Judge:

512-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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..... - 1 The time I can understand. We seem to also have a
L 2 crazy éuiit that i see as‘to'the pegiod of a year,
3 if you could somehow know that, you know, blank --
4 you know, first day of the month, this time of the
5 year, you'd better go iook at all your files and
6 | see 1if tﬁey're not going to be up for dismissal.
7 As it is now, we seem to be -- a different month
8 and a different, you know,-time of the year.
9 ' CHAIRMAN SOULES: That would have to
10 be an ongoing pfocess, Harry. Dismissal for want
11 of prosecution wéuld have fo be an ongoing process
12 ~ in every jurisdiction,~particulafly city
= 13 jurisdictions. That's the only way they can keeb
14 | up.
15 - Tom, to respond to yoﬁ, there was more to
16 ~ that tﬁat‘I:hea:d inAthe task force. The part of
17 the -- égrt of the foundation effort in the task
18 force was fo get accountability for judge's work.
19 Whether we needed ghat or not, I don't know. But
20 that was very much a part of the fabric of the
21 task force. We want to see trial judges at work
22 and we want them to be accountable for their
23 work.
24 Now, one of the things that it was felt
25 needed to be done,was to-get cases dispcsed of

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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instead of lettinyg them piie up. Eecause 1f they
were piling up -- there was not some uniformity
about how judges wvere disposing of their dockets.
There wasn't a benchmark to measure them against
to determihé whether or not they were accountablie,

whether they were wcrking. Apparently in some

jurisdictions there were judges who were not.

So, the idea was we're going to set
standards. You're going to have to just get your
0ld cases dismissed. You're going to have tc keep
your cld cases dismissed. And you're going to
have to try‘your current cases to meet these
standards. And those who cdon't are gcing to be
found not accounting as well as they should be,
and those who do will be accounting as well as
théy shaﬁid bé;“-And that ﬁas a part of the =--
that was sort of the time staqdards concept.

But if you don't put dismissal for want of

prosecuticen into that in & heavy wey -- and, of

course, it's always through the February & or

o)

er
-- then you just get nownere with the
accountabil%ty issue, and that's the undefpinning
point.

MR. LOW: And i1t gives you & better

current picture of what the real docket is,

[
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— 1 because some divorce cases, the parties will go
t; 2 back together, and they don't take ﬁhe time to
3 have a lawyer dismiss it. Somebody is not-
4 interested in prosecuting the case anymore. So
5 disinterésted'—— he doesn't even prepare a motion
6 to dismiss. So it let's the courts know exactly
7 what cases are really cases in controversy, and it
3 gets rid of cases that lawyers just wouldn't take
9 time to get rid of and it gives you an accurafe
10 count.
11 CHAIRMAN SOULES: And the last point
12 " is that if the Harris County --
13 MR. RAGLAND: The point that I'm
14 . making, what are you getting rid of? I mean, what
15 does.that do? It just takes it out of oné cclumn
le6 and --
17 MR. LOW: Getting rid of a case that
18 people -- that is'no longer a case.
19 CHAIRMAN SOULES: It takes them out of
20 another big issue, and that is, we can't work
21 because we're overwhelmed. Now, San Antonio
22 reduced its overall case load in its district
23 dourts last year by 12,000 cases. We have 12,000
24 cases fewer now than we had a year ago. And the
25 volume of filing cases hasn't changed.‘ We've just

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 been able to keep up with the current cases and

2 get rid of 12,000 o0ld cases, and we'vre still

3 dismissing them.

4 We're now up to where we're setting cases.

5 All pre '84 cases have been set on a dismissal

6 docket. Pre '83 cases cases have all been héard

7 and disposed of except rare exceptions, and we're

8 current. And if you want to know where the San

9 Antonio courts stand on dispoéition Oof their
10 cases, they can tell you, and it's not overwhelmed
11 and can't work.

12 But 1if you go to Harris County, it's

13 overwhelmed and can't work. And you can't reall§
14 dig through that mire because there are so many

15 old cases over there you can't get there from
.16 here. What the Court wants to do is get‘rid of
17 those cases and get the dockets current. And this
18 -—‘I mean, this is the thinking behind it. I'm

19 not trying to sell it. I'm just trying to say the
20 history about it.

21 , MR. RAGLAND: I wanﬁ to make one more
22 | statement and I'm going tc shut up.

23 | CHAIRMAN SOULES: Okay.

24 MR. RAGLAND: It seems like to me that
25 this committee 1is spending a lot of time as well

512-474-5427 SUPREHE COURT REPORTERS CHAVELA V. BATES
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as impoesing a lot more duties on the district

judges keeping statistics. Now, 1f the judges ar

getting paicé¢ by the cases they dispose cf, tuat's

one thing, but they're going to make theée sanme-

amount whether they Ltry one ce

[
[8
]
[ 5}

e a yeai or one
case a week. And with the resources that are
available, it locks iike to me that we could be
Gevoting our efforts somewhere else to a iot
better benefit. And that's the end of ny
statement.

CHAIRMAN SOULES: Frank Branson.

lR. BRANSON: Weli, as I understood
it, the task force was formed as a result of the

€

legislative mandate. . After the task force met and

several of us spent a lct of hcurs with it, this

‘committee overwhelmingly rejected the task force

proposal. And after that, the legislature
withdrew their mapdate at the last session. So,
it looks to me like we're going back to a pond
fhat has since dried up.

CHAIRMAN SCULELES: It a

jma

o}

't drie

jor
o]

up
because the_February 4, 1987 administrative order
was recomnended by the task force unanimous and
was adopted by the Supremea Court. There was no

Gdissent on that. So, we have that order.
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ERAHSGH: Well

speaking to it as it's dried. up.

defeat

193]

the propcsal on 165, see

Says.
HR. RAGLAID: I second

iR. SPARKS (EL PAS0O):

with the task -- with the February

[iR. BRANSON: No. But

opehind perpetuating dismissal of

driving force in that task -force.

CHAIRHNAN SCULES:

Tl
It's

what

lawsuits

move thet we

- 5 - EEE S
tne Conitoee

-

S —

Ckavy. Wiell,
that have to do

4, '87 order?
the concept

was a

the law nocw by

order of the Supreme Court dated February 4th,

1987.
NR. BRAMSON: What's before this
committee is not currently the law, though.

CHAIRMANW SOULES: That's right. Now
we're going back to this rule.

IHR. SPARKE (EL PASC): Let me tell you
that if -- vou know, if the motion is going to
C&rrys thatts fine. I just want to get it off of
dur gocket. i've spent & lot of time and a 1ot of
peocple nave peen spending a lot of time. Let me
just go through it and tell you the ccncept of

474~5427 SUPRZHME CCURT REPORTLRES CHAVELA V. BATEDS
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different.
We were asked tc go through several of the

ocal rules on how cases were disposed of and try

'_,J

to come up, for discussion pucrposes witch sonmething

that you cocuid aiscu

Ul

S The 36 months was just

selected in there. That sentence couid rezd, "Any
case designated for cdismissal docket shall be," or

whatnot. That's not the important thing.

~The procedure that was toc be in this ruie
woﬁld be that at some point in time under some
circumstance the Court will have a dismiSsa;

docket. The parties or their attorneys arce

notified and then it regquires & response, a

motion. I'm almost certain every one of the local
rules reguires some sort of a verified motion,
but, in any event, a motion setting out why it

should not be dismissed.

And then there were various ways that it was

handied. Hest cf them had & docket call of some
nature. Then at that pocint, the responsibility
was sort of switched to the Court to do
something. And in most instances, it agpeered to
me that the presidaing judges woulid take it 1like

you asked for & pretrial conferance and they put
476-5427 SUPRSHE COURT REDPCRTIERS CHAVELA V. BATZES
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out some deadlines and try to get you a setting or

that type of thing. And that's what they at least

had proposed.

So, if it's going to stay on the docket, then
there's an-order and that clder case would be in
line for trial after discovery. And there wouid
be deadliines on it when supplemental answers wouid
be filed. Then your experf Witness couid be
deposed, you know, the same thing that we do
frequently. And if the cése then was thereafter
continued, it had to be for a valid reason as
found.

And then I noticed that most of them had soﬁe
sort -- I don't know if this works or not, Luke --

you're going to haye to tell me -- in San

VAﬁtonio. fThey;would have something that you only

have "X" number of days in which it would be tried
or dismissed. I thought it was a little strong.
I always -- in nmy ﬁirst draft or second draft when
I talked with sémeoné about it. And after the‘
90-day period it's either dismissed or the Court
has to enter another appropriate order or
something.

But this was proposed -- this rule weas

proposed simply to have some uniformity to where

512-474-
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- 1 there would be notice given, an opportunity given
Lo 2 to keep it on énd then some individdal éttention
5 on a case that should have already been disposed
4 of and get it disposed of.
5 CHAIRITAN SOULES: The concept of the
6 rule -- this particular rule to me is pretty all
7 encompassing. It says, ycu know, if you keep it
8 there you've got to set it. You've got to set a
9 pretrial schedule. You've got to keep that except
10 for cbm?elling reasons. And 1if yod don't,.youfve
11 got to reset all thét. |
12 In other words, once a case is on a dGismissal
‘;f 13 docket, then it becomes very structured in ﬁerms‘
14 of how -- from that point, it's either dismissed
15 then or it's going to become scheduled for
16 disposition. And it's Safe_to say your case is
17 ' either going to be dismissed orvscheduled for
18. disposition, and this is fairly broad. It doesn't
19 say exactly how each jurisdiction is going toc
20 schedule for disposition; it just says they<will.
21 MR. SPARKS (EL PASC): We drew it for
22 that reason.
23 CHAIRMAN SOULES: And to me, the only
- 24 Gifficulty with it is that somehow the period
) 25 should say in an "éffort,to conmply with time

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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standards as may be rTecommended by the Supreme
Court of Texas cases shall be placed on the

dismissal docket."”

MR. SPARKS (EL PASO): I don't even
know if you have to go that far. You might just
say "any case designated on a dismissal docket."

CHAIRMAN SOULES: Any case may be
placed on a dismissal dockét.
MR. SPARKS (EL PASO): Even in E1

Paso, different judges have different dismissal

dockets.

CHAIRMAN SOULES: 1If we had put there
-- instead of pending for 36 months, if we just
said any case may be placed on a dismissal docket,
and then under what circuméfances it's placed
would be up to the local judge or whatever the
Supreme Court may prder administratively or
otherwise. Notice of courts intention to dismiss
-- and with that change, this really becomes a
general directive to the courts that any case may
be. placed on there and once they are placed,
they're eitngr going to be dismissed or scheduled
fbr disposition. And, Judge Rivera, you've had
more experience with this probably than any trial

judge in the state of Texas.

5427 SUPREIE COURT REPCRTERS CHAVELA V. BATES
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JUDGE RIVERA: I had my hand up. Let
me tell you what happened to the trial court.
When Chief Justice Hill came in, we had an expert
come in from out of»state and tell us we didn't
know how to count. "They said you count from the .
day you file the lawsuit until the day it's
diéposed. So, in Bexar County, even though you

can get a trial in three months, that's no good

‘because you've had cases on file for 10 years.

<

So, I said, "Okay. We'll do it YOur way. We'll
show you we can still do it and come out better."”
The idea of the expert and the move that

started in the trial courts to improve the

- administration of justice and to get rid of the

criticism that it takes too long to get a triail,

that it tékés Eobllong”to get justice, was to have

the courts control the cases. And we were going
to get started with some rules and said, "Okay.

- 30 days after you file an answer you do this and

45 days iater you gét to éo this. And, MNr.
Lawyer, you're going to have to do this in 90
days. And, Mr. Lawyer, you're going to do this
and that and the other." And that, of course,
didn't sit very well. We got complaints not only

from the lawyers, but also from the trial judges.

512-474-5427
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1 They said, "Wait a minute. We can't do it that
2 way. We;re going to spend more time
3 administrating and less time hearing cases."
4 And we can do it our way like we have in
5 Be:iar Ceunty. We did set up our dismissal
6 docket. We cranked it up to full speed. We
7 tightened up the loose ends. We set up a
8 systematic system that worked, and we saw the
9 results that came in.
10 . And what it was was a compromise that some
11 lawyers like to work one hour a day to prepare for
12 a trial that's coming next month. Host 1awyers
13 like to work 24 hours before the trial starts da§
14 and night to get ready for Monday. The dismissal
15 docket will give the lawyer the option to work one
16 - . hour a day or 24 hbdrs before the trial,datg. We
17 don't do anything unless we reach that point,
18 either the trial date or the dismissal docket. -
19 The lawyers will have a little control. They will
20 have some leeway. They will have something to say
21 about how they try the lawsuit, how they prepare,
22 . -you Know, just the wa§ they're suited. And I
23 think that will be a better practice for the
24 lawyers.
25 But in order to do that, we've got to have a

512-474-5427 SUPREHNE COURT REPORTERS CHAVELA V. BATES
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.27
dismissal docket procedure that works, that's
effective and that produces the resﬁlfs that we
got in Bexar County in the last year. We're down
to what -the expert says we needed to be down to,
you know, just a year's pending cases, and thatfs
what we've got now.

MR. BRANSON: Judge, you-all did that.
without the rules proposed now, didn't you?

JUDGE RIVERA: Withcut fhe rules that
are proposed now and without the rules that the
expertvhad proposed with a dismissal.docket
control rule prepared by Judge Casseb and a few
others that were put into effect.

MR. BRANSON: Judge, don't you-all
figure it will be better off to let the 1local
trial judges deal with that rather thén us? .

JUDGE RIVERA: - Let me tell you what
the problem is. fThere's nothing in the rules
apout a dismissal. It's all within your
discretion. You have plenary power to do it so
you oucght to reinstate it. You ought to leave it
on the docket because there's nothing that states
that you have to dismiss it." And we hear that
argument over and over again.

"I know that I haven't done anything in 11
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1 months, but I'm going to do it tomorrow. And
2 there's nothing in the rules that séys you have to
3 dismiss it so you should leave it on the docket.
4 I know that we should have answered the admissions
5 and the interrogatories six months ago, but
6 nothing has been done by the other side for
7 sanctions, so yod ought to leave it on the
8 - docket. You know, let the rules provide for
9 ' dismissal.f We have those arguménts all the
10 time. And if Ehe rulelsays it oughﬁ to be
11 dismissed, it will bé dismiéséd. And if a lawyer
12 knows it's going to be dismissed, they'll probably
%& 13 do something about it. |
14 B ‘ CHAIRMAN SOULES: Frank, on page 190,
15 191, 182, 193, 194,_195, 196, 197, 198, 199 and
j16_"‘ 200, for 11 pages you see the specifics of the
17 joiﬁt order ofvthe Bexar County courts. DMNow, that
18 : is.far more spécific than what's propoéed here.
19 But what is proposed in this 165(a), in the
20 broadest sense, permits these 12 pages of spec;fic
21 orders to be written by the local judges saying
22 exactly how-it's gqing to be done.
23 165(a) says you're gcing to set it. It's
g 24 either going to be dismissed or scheduled for
:' 25 disposition. Now, what this Bexar County order

512-474-5427 SUPREME COURT REPORTERS CEAVELA V. BATES
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does is schedule it for dispocsition. It -,
implements what this broad 165(a) séys you can
implement. And you can -- in effect, directing
that you should. The rules of civil procedure
right now don't give real indication to the bar on
what the administrative order requires. And thét
is that the administrative judge, such as Judge
Rivera, and then the administrative region judge,
such as Judge Clawsgn or Judge Kelly, are now-
mandated to sgt up dismissal dockets. The Supreme
Court has mandated that.

This tells all the judges in a general way
how to approach conceptually the dismissal
docket. And that, I think, is what we're trying
to get, is a uniform conceétual approach to the
dismis;al docket without saying strict time
guidelines in the general order.

MR. BRANSON: My problem is when you
go to court, that may place any case on a
dismissal docket. And I've certainly been in
courts of law with fair trial judages. DBut you
occasionally get an unusual indivicdual on the
trial bench, and we've all been before them, and
if you don't give them any guidelines, you may

find a case dismissed within a very short period

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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of time or an unreasonable period of time. And
you're going to find yourself in fhe system
alleging abuse of discretion and going up on
appeal before you even get to try your lawsuit.

'MR. SPARKS (EL PASO): So, you're
speaking-in favor of the rule?

MR. BRARSON: ©No, I'm speaking in
favor of the time limits if you're going to have
the rule. But I'm not -- I think Rule 165 now is
broad enough tq encompass what Bexar County-did.

CHAIRMAN SOULES: Well, then what if
we said any court -- any case may be placed on a
dismissal docket if not disposed of within the
time standards provided by the Supreme Court? If
it's within the time standards, it's not placed.
If it's outside the time standards, it could be
placed.

JQDGE RIVERA: The thing is if it's
placed on the dismissal docket, it does not ﬁean
it's got to be dismissed.

CHAIRIAN SOULES: That's right.

FUDGE RIVERA: It means the rule has
ﬂo -- it has to be determined. And we would have
a docket control order or a scheduling order or a

time limit order.or, you know, something.

512-474-5427 SUPREME COURT REPORTERS CEAVELA V. B
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1 MR. BEARD: Well, Luke, 1is it going to
r .
E» 2 have to be formal, a verified motion -- most of
-3 these -- a 1ot of these matters are handled by
4 calling the judge and saying, "We haven't found
5 the defendant yet. We can't -- we haven't gct him
6 served." And pass that, you know. We're still
7 trying to serve the defendant; Or, you know, the
8 bank is closed and the FDIC receiver says they aré
A‘Q going to file against you. So, you haven't filed
10 your =-- you just sit there until it's dqne.
11 | CHAIRMAN SOULES: I think that level
l2 of detail is baggage in this rule, to verify a
@ﬁ“ 13 motion and say what happens, unless a verified
14 motion -- I think that all can be done at the
15 local level like S;n Antonio did. I think that's
‘16_A nivggcess‘bgggage} |
17 Eut'to‘éay'cases falling outside thé time
18 standard; may'be placea.on a dismissal docket.
19 When they're called they're either.dismissed or
20 scheduled for trial ;- is & good directive, in ny
21 judgment, to give the trial judges and the bar in
22 the rules of civil procedure. And then how you
23 implement that at what level of detail in tnhe
P 24 local rules is something else. But I agree with
&
25 you, verified and that sort of thing here is

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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excessive baggage fcr a general rule.

But can't we.go through this line by line and
pick out the best parts of it and eliminate the
worst parts of it in the next, say, 10 minutes and
then vote it up or down?

PROFESSCR DORSANEO: To keep the bail
rolling, I would move the modification of that
first sentence beginning, "Any case pending on the
docket for 36 months," to incorporate the languagé
that you diqtated into the record without
compiiance with the Supreme Court's time
standards.

JUDGE CASSEB: There's a motion and
second made to table it.

PROFESSOR DORSAWNEO: Oh, I'm sorry. I
fargot that.

CHAIRMAN SOULES: Well, let's vote on
that. ©Should we table it or keep on with it for a
few minutes? Those in favor of tabling it, show
by hands. Okay. We won't table it. We‘ll wogk
on it a little more.

HR. RAGLAND: Luke, I think the motion
wés to reject it outright rather than table it.

MR. BRANSON: Not toc c¢hange the

original -- not to change the original ruiing,
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we've got Rulé 165 --

CHAIRMAN SOULES: 6kay;.-Uell, then
that motion deserves discussion and that's where
we are. - Okay. Let's start off here,‘the first
sentence is'bkay; is that right? I realize we're
not voting for it. But languagewise, 1is there any
problem with it?

PROFESSOR EDGAR: I really think that
any time we aré looking at a rule and are going té
make some revision, we should maké an effort to
make it gender neutral. |

CEAIRKMAN SOULES: Make it what?

PROFESSOR EDGAR: Gender neutral.

CHAIRM%N SOULES: Okay, yes.

MR. BRANSON: Are you going to do that‘
by changing'"hisf to "its"? ‘

CHAIRMAN SOULES: "Their,"-jﬁst
pluralizing them even though it;s grammatically
awkward. |

(Off the record discussion
(ensued.

CHAIRMAN SOULES: That just comes out
after "had notice," period. Then you strike the

rest of that sentence. Then you pick up about

SUPREME COURT REPORTERS CHAVELA V. BATES
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dismissal. "Any case may be placed" --

JUDGE RIVERA: Hr. Chairman, I suggest
we entertain some language that might get
everybody out of a bind that after a case is
pending 36»ﬁbnths, upon motion of any party or the
Court's own motion, it may.be piaced on a

dismissal docket.

CHAIRMAN SOULES: We were going to
say, Judge, that "Any case méy be placed on the
diémissal docket that had pot been dispéged of

within the time standards provided by the Supreme

Court."
JUDGE RIVERA: That's okay.
MR. BRANSON: Luke, we've been through

so many discussions, I'm not sure I know what --

"what are. the current time standards?

CHAIRMAN SOULES: They may be in here,
Frank. Let me getvthese thoughts down and then
I'll address that. "Any case méy be placed on a
dismissal docket" =-- "Any case not disposed of.
within the time standards provided by the Supreme
Court may be placed on a dismissal docket. Notice
of the court's intention to dismiss and the date
and place of the docket heariﬁg shall be sent by

the clerk to each attorney of record and to each
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- 1 party that is not represented by a lawyer and a
E; 2 whose aadress is éhown on the docket or invthe

3 papers on file by posting same in the United
4 \ States postal service. At the docket hearing ‘the
5 Court shall dismiss for want of prosecution any
6 case" --
7 » MR. SPARKS (EL PASO): Why don't you
8 change that after “prosecufion" to say "unless,"
9 _and then knock out the rest of that line and éay"
10 "unless the Court deterﬁines there 1is good‘cause
11 for the case to be maintained" --
12 | CEAIRIMAN SOULES: "Unless there‘is
13 good cause for the case to be maintained on the
14 docket. If the Court determines to maintain the
15 '~ case on the docket, it shall enter a pfetrial
16 | . ,ordef‘épecifying the reasons wgy the case was not
17 dismissed." I don't think that ought to have to
18 == 1 think just epter a pretrial order assigning a
19 trial date and not specifying‘why.
20 So "enter a pretrial order assigning a trial
21 date for the case,"™ and I don't think time period
22 should be in there frankly, in this particular
23 oﬁe, within six months =-- I guess that could go
e 24 either way.
) 25 JUDGE CASSEB: I don't think we should

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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put it in there.

.CHAIRﬁAN SOULES: "Trial date for the
case and setting deadlines for the making of new
parties, all discovery, filing of all pleadings
and the fiiing Of responses or supplemental
responses to discovery and other pretrial

matters. The case may be continued thereafter

only for valid and compelling reasons as

established" -- "as.specifically determined by the
Court." I'd strike "established in verified
pleadings and" =-- "compelling.reasons as

specifically determined by court order but
thereafter the Court must try the case within 90
days of the entry of an order of continuance" ~--

I'd say "valid and compelling reasons as

-specifically determined by court order."™ That

means there's got to be reasons in that next court
order, and then stop there, and notice of the
signing of the order shall be given and failure to
mail notices. That makes the rule a general
directive rule. Ve wanted to to not -- we've
taken the specifics out. Elaine.

PROFESSOR CARLSON: What 1f the case
was dismissed or there was a motion to dismiss

because the lawyer or his attorney did not appear

512-474-5427 SUPREME COUERT REPORTERS CHAVELA V. -BATES
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for a hearing of which they had notice? IHaybe it
was a discovery hearing in a state antitrust case
that was three years away from trial. Does that
mean that the court is to docket that case or 1is
to now ordéf a pretrial order setting a firm trial
date?

'CHAIRHAN SOULES: If it's set on --
well, now, if you come under this first sentence,
you dismiss it when. the lawyer failé to show for'A
discqvery motion. The Court has the power to do
that. He doesn't have to set it fo; dismissal.

PROFESSOR CARLSON: What if he does
set it for dismissal? Then is the best you're
going to get for relief going to trial in six
months?

CHAIRMAN SOULES: No. "We tobk the six

_months cut.

lIR. SPARKS (EL PASO): Plus you've got

the sanctions rule.

(Cff the record discussion
(ensued.

MR. LOW: Luke, I cdon't want toc bog
down, but could I -- and maybe this is over

simplifying it. But really it sounds like to me
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all we're trying to get to is just give the trial
courts the tools to provide administrative rules
that were within the guidelines of the Suéreme
Court. So, if I were doing that, I would just
start out ﬁith 165 like it is and say, "Within the
guidelines under administrative rules the case may
be dismissed," and not change anything else that's
been working. It gives them the tool.

CHAIRMAN SOULES: But this dces tell
the trigl court that he's got to set a pretrial
schedule, which is conflicting.

VMR. RAGLAND: I think that's foolish,
just quite frankly. \

JUSTICE WALLACE: Well, let me mention
one aspect. Ray Judice this morning =-- the
legislature aecided they were going to sﬁep in and
make everything in those administrative rules
permissive and all that. Now, they didn't touch
£he rules of procedure. They knocked those out
completely in their little fit of pique (phonegic)
that's going on now. At least we've got these
rules of procedure here and all this can be done
pﬁrsuant to the rules of procedure whicn they

haven't touched.

MR. LOW: But it can be done now under

512-474-5427 SUPREME COURT REPORTEKS CHAVELA V. BATES
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Rule 165, can't it, Judge?

JUSTICE WALLACE: Well, that's -- as I
understood what weire trying to do is get some
broad general guidelines now for us to do it.

MR. LOW: Okay. I'i1l withdraw.

JUSTICE WALLACE: But that 1s one
advantage to having something in the rules of
procedure on it.

MR. RAGLAND: But, Judge, we're not
looking, I don't think ——‘as I perceive and
understand this discussion, we're not looking past
the end of our nose here because with this
underlined portion here on 100, now that may very
well recquire setting a hearing and filing a
verified motion and pretrial order and this and
this and tﬁis which is going to take somé kind of
conference and all like that.

Now, that may ultimately accomplish what I

think the problem is and that's to get rid of

these 0ld cases. But what 1t also dces is it's

going to peﬁalize the competent and diligent
lawyers who _have these cases set for trial within
ﬁhis six-month period of time and it's going to
get bumped by a case that's been on the docket for

two years that nobody is interested in.




40
1 It loocks like to me the simplest thing to do
2 here is to just tell -- if we're going to tinker
3 with this rule, 1is juét to say that it's been on
4 here on the docket in excess of the court's
5 guidelines;“The trial court is set for trial.
6 And if that doesn't smoke them out then nothing
7 will. If it comes up to trial date and they don't
8 show up, just dismiss that thing. They have the
9 authority to de that now.
10 CHAIRMAN SOULES: There's no bump in
li this 165(a) proposal. Thefe is no time limit the
12 | .way it;s -- let me read --
& 13 MR. RAGLAND: What it says is it cets
14 :the case to trial within six months --
15 CEAIRMAN SOULES: Let me read it
16 | through now.égain now that we've cleaned‘out the
17 specifics. - "A cése may be dismissed for want of
18 prosecution on the féilure of any party seeking
19 affirmative relief or their attorney to appear for
20 any hearing or trial of which the party or
21 attorney had notice."
22 Then yqu strike from that point all the way
23 to the word "notice" and insert where vou've made
& 24 that strike this: "Any case not dispoéed of
A 25 within the time standards provided by the Supreme

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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determines to maintain the case on ;he docket, it
shall enter a pretrial order assigning a trial
déte for the case and setting deadlines for the
making of new parties, all discoVery, filing all
pleadings and the filing of responses or
supplemental responses to discovgry and other
pretrial matters. The case may be continued
thereafter only for valid and compeliing reasons
as" -- "reasons" ~--'strike down to
"specifically."

MR. BRANSON: Does £hat suggest that
it's been continued fof other reasons before?

CHAIRMAN SOCULES: Pardon me?

MR. BRAMNSON: Isn't that the only way
you can get a case continued anjway?

| CHAIRﬁAN SOULES: The case méy be

continued thereafter, after it's been set off the
dismissal docket for a trial setting. iow after
that, the case may be continued thereafter only
for validé and compelling reasons specifically
determined in the court order. This time the
Court has gat to say why. Coming off the
Gismissal docket he doesn't even heave to say why.
And then strike down to, "notice ¢f the signing of

the order of dismissal."™ And now you've just got

5427 SUPREME COURT REPORTERS

CHAVELA V. BATES



!
]

[

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES

43
a general guidelines type rule, bare bones type
rule. |

JUSTICE WALLACE: Let me make &
suggestion.

CHAIRMAN SOULES: And Judge Wallace
has a couple thoughts on it.

JUDGE RIVERA: You might want to
strike out six months fromAthe docket date, you
knaw, for Houstoh. .If they get one dismissed for
Sanctions, you Know --

CHAIRMAN SOULES: Judge, I took out
the six honths; That's out.

JUDGE RIVERA: Okay.

JUDGE CASSEB: That's out. Just
enough to know that you've got authority here to
do like what we did.

JUDGE RIVERA: Okay.

JUDGE_CASSEB: And then to get away
from what the legislature just amgnded the Court

Administrative Act.

(Off the record discussion
(ensued.

CHAIRMAN SOULES: Judge Vallace says

like in the third line take out "or his attorney"
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because if the attorney appears then the party
éppearé, and‘the same thing in the f§urth iiﬁe.
Just say, "the failure of the party seeking

affirmative relief to appear for any hearing or

trial which the party had notice of."

(Off the record discussion
(ensued.

CHAIRMAN SOULES: Okay. The changes
were to change "provided" to "promulgated" because
that's what the Supreme Court does when it makés
the administrative rules and change "making of new
parties” to "joining of new parties." Are there
any other thoughts on this? Okay. HNow tﬁat we've
made it a general rule, does anybody have a motion
about it?

MR. BRANSON: Before we get to that,
Judge Wallace, do you think --

CHAIRMAN SOULES: Wait a minute. The
motion is that we reject it. I guess that'é what
wve have to vote on.

MR. BRANSON: But before we vote on
it, do you think the proposed rules are necessary
on 165? Would that help you-all?. I mean, that's

what we're here to do.
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_ 1 JUSTICE WALLACE: I would be very
— _ o
L 2 reluctant to not have something in the rules.
3 Now5 how much better these proposed changes would
4 | be over what's in Rule 165 now is debatable. But
5 I certainly-WOuld not want to just be hanging our
6 entire authority on those administrative rules.
7 That's what theAlegislature had done. They pretty
8 well -- pushes them.
9 ' MR. BRANSON: Do we need to go set out
10 the things we'ye set out about the pretrial
11 ordet?
12 JUSTICE WALLACE: Well, I think Judge
%*‘ 13 Rivera made a very good point there. At least the
14 lawyers come in and argue, "Well, now the rules
15 don't say they'll give youlthis authority,
16 ~thérefore, you can't do it." And you say, "Well,
17 here's a broad mandate. We can use ny discretion
18 and move the dockgt."
19 , MR. BRANSON: So you would generélly
20 recommend --
21 JUSTICE WALLACE: I would generally
22 reconmend. )
23 | JUDGE CASSEB: We would need it
24 because as he says under this amendment that the
25 legislature has watered down the Supreme Court's

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. EATES
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46

binding effect of administrative rules.

MR. BRANSON: I withdraw the motion.

JUDGE CASSEB: You can do it on that
rule-making power.

CHAIRMAN SOQOULES: Frank has withdrawn
his motion. Is there a substitute motion?

MR. RAGLAHND: I have a statement to
make. |

CHAIRMAN SOULES: Well, ﬁe don't have
a motion now on the thing. Does anybody want to
move anything?

MR. SPARKS (EL PASO): I move that we
approve 165(a) as amended and written.

CHAIRMAN SOULES: Okay. 1Is there a

second?

L PROFESSOR DORSANEO: .Second.

CHAIRMAN SOULES: Okay. Any further
discussion? And by that, I mean is there anything
new?

PROFESSOR DORSANEO: I have one -

MR. RAGLAND: Yes, sir.

_CHAIRNAN SOULES: Either one.

MR. RAGLAND: You know, this nas been
my position all the way through the task force

consideration of administrative rules and still

2-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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here again. We are taiking about rulies that
app#rently addréss probiem judges aﬂd problem
counties. Well, don't shake your head, Luke,
because that's all I've heard is Harris County,
Harris County, Harris County.

CHAIRMAN ESOULES: Well, you heard
Bexar County. We didn't have any problem judges.
We were not a problem county but it worked.

MR. RAGLAND: All right. It worked in
Bexar County and I propose -- it was your efforts
and everything. But we don't have a problem in
McClennan‘County on the currency of the docket.

If you adopt this rule we will have a problen in‘
IMMcClennan County because our judges who are now
trying lawsuits are going to be hearing motions
and filling out little orders that nobody is going
to pay any attention to. And I just urge you vote
against it.

PRCFESSOR DORSANEO: I have one
suggestion that is'an organizational one, and you
can tell me that it's not worth going into and
I'll be quigﬁ. But I suggest making this
paragraph one into two paragraphs with the titie
of the first paragraph being instead of
n

"Dismissal," "Failure to.-Attend a Hearing o:

SUPREME COURT REPORTERS CHAVIELA V. BATES
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Trial," and then having the second part of it pick
up with the new lénguage that's ﬁnderlined
beginning any case and have that be 2 or (b)
"Dismissal" or "Schedule" as a subtitle. Because
really the firét sentence talks about failure to
attend the hearing or a trial, and the rest of it
talks about either dismissal at a dismissal docket
or a scheduling order.

CHAIRMAN SOULES: Let me ask you
this: If we just left the title .there, we put one
and struck "dismissal" and then before "any case"
just put a two, because really it is =-- the‘whole
thing is dismissal for want of prosecution.

You've got a motion on file seeking affirmative
relief. You don't show up --

PROFESSOR DORSANEO: As I said, I
don't really care, but =--

CHAIRMAN SOULES: We'll do something
along those lines. Motion has been made and
seconded that this be approved as is now beforg
ué, Is there any new discussion? Those in favor
show by ;anQS. Ten. Those opposed? Okay.

That's house to one.
MR; SPARKS (EL PASO):. The next to

last one is this rule =---
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- 1 CHAIRMAN SOULES: Good piece of work,
- _ :
Li 2 Sam.
3 PROFESSCR DORSANEO: It really will
4 wvork.
5 CHAIRMAN SOULES: You bet.
6 MR. SPARKS (EL PASO): -- Rule 170,
7 pretrial motions. I have -- with Luke's
8 assistance and minutes, I have tried to rewrite
9 that in light of our last response. 1It's been on
10 for two ;gendas. ﬁeject it, pass it or take it
11 off, thchever one yéu like.
12 CHAIRMAN SOULES: What does it do,
13 Sam?
14 MR. SPARKS (EL PASO): Well, this is
15 -- it has several intents, you'll recall. One is
16 -to try to provide,in the rules a disposition of
17 motions without hading to go to hearings. It is
18 to set a submissipn date that -- it allows a
19 hearing on the request of any party -- or the
20 Court can reqﬁest a hearing. And it expreésly
21 authorizes a telephone hearing. We've had two
22 drafts of t@is before, and each time we've come up
23 with something else and we've put it btack in the
. 24 rules. This is a new rule.
-i 25 MR. McHAINS:. What did we do with the

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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— 1 three-day notice rule that you can have a hearing
E¥ 2 in three days?
3 ' CHAIRMAN SOULES: That's a hearing.
4 Yes, this is submission without a hearing. 1In
5 other words; if nobedy asks for a hearing within
6 15 days, the Court would consider the motion fo
7 submit it in writing. This is a way to get
8 motions disposed of withou£ ever having a
9 hearing. And there are some -- Harris County doeé
10 it now. And so it willAgive notice that unless a
11 party reguests a heariﬁg,vit will be submitted to
12 : the court within 15 days -- or at 15 days. It's
13 not unlike the federal practice e:xcept we may geé
14 things decided a little quicker. This really
15 doesn't change -- anybody can get & hearing that
16 wants a hearing, but it tells the Court to dispose
17 of something in 15 days if the parties don't set a
18 hearing.
19 MR. SPARKS (EL PASO): But there 1is
20 one thing and I nove to.just get on the table to
21 approve it. In (d) you'll notice that I've got,
22 "The Court shall grant the request for oral
23 afgument or hearing." We made that change.
fﬁ 24 Particularly, 1 think Broadus and.others made a
) 25 valid point that it ought to be a matter of right

512~-474-5427 SUPREME COURT REPORTERS CEAVELA V. BATES
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1 for anybody to have a hearing.
2 CHAIRMAN SOﬁLES: I agrée. I think if-
3 somebody asks for it you get it. If not, it gets
4 submitted if writing.
5 . JUDGE CASSEB: And if you go to
6 Houston, always make a reqguest to have an oral
7 hearing, otherwise you'll find some retired judge‘
8 going through all those things and automatically
9 dismissing them all.
10 CHAIRMAN SOULES: Does the response --
11 MR. BRANSON: We're not encouraging
12 that, Judge.
13 CHAIRMAN SCULES: Does the response -
‘14 JUDGE CASSEB: That's right. I
15 wouldn't either.
CHAIRMAN SOULES: Does the responding
17 party -- does he have a duty to submit an order as
18 well?
19 MR. SPARKS (EL PASO): We took that
20 out.
21 CHAIRMAL SOULES: It should.
22 HMR. SPARKS (EL PASO): It seemed like
23 i1t was in the original draft.
24 CHAIRMAN SOULELES: Both sides shouid
25 submit an order, I think. Do you have any
512-474-5427 SUPREME CQURT REPCRTERS CHAVELA V. LATCL
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1 objection to including that?
— ] S
E; 2 MR. SPARKS (EL PASO): ©Ne. It was in
3 the original. It was one of the things that =--
4 somebody said it was too much like the federal
5 court so I Eook it out.
6 CHAIRMAN SOULES: Because if the judge
7 is going to take the -- take it on written
8 submission, they ought to have the option to sign
9 one order or the other or %o do his own. Then hé
10 can clearly sée what both parties -- where they |
11 reallyAare competing'when he locks at the text in
12 two orders.
13 JUSTICE WALLACE: A lot of judges
14 don't have anybody to prepare orders for them.
15 So, if you want one signed you'd better send him
16 one to sign.
17 . lMR. SPARKS (EL PASO): There is one
18 thing that I didn't like about the draft. 1In
19 paragraph (c) it will say, "Responses to any
20 notion may be inhwriting.“ They didn't want to
21 have to put it, but then I've got it "and chall be
22 filed." And then I don't know how you file a
23 nonwritten --
km. 24 CHAIRMAN SOULES: VWhy.should we make
) 25 it "shall be"? I realize we said that last time.

512-474-5427 SUPREME COURT RIEPORTERS CHAVELA V. BATES
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o 1 But the response may be "I want to hear it" and
r :
L 2 that's all, but it ought to have to be in
3 writing.
4 MR. SPARKS (EL PASOQ): Okay.
5 MR. McHAINS: Well, you've got this
6 parenchetical here. 1Is that in the rule or not in
7 the rule?
8 MR. SPARKS (EL PASO): Right. Now
9 it's in the proposal. |
10 MR. McMAINS: "Failure to file a
11 response is" --
12 MR. SPARKS (EL PASO): Oh, no, that
13 was voted out last time. And I put it in
14 parentheses so you'll know it's out.
15 MR. McHAINS: That's what I was trying
16 to figure out.‘
17 CHAIRMAN SOULES: I think we ought to
18 take that out.
19 IMR. SPARKS (EL PASO): We voted last
20 ' time to take it out and that's why I put it in
21 parentheses.
22 FHAIRMAN SCULES: Okeay. It's been
23 moved. Is there a second? Let's see, now, what
i 24 do we have in parentheses -- "in writing" back
b 25 here. "Any party requesting a record of a

512-474-5427 SUPREME CCURT REPORTERS CHAVELA V. BATES
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telephone conference or hearing mnust advise the
Court in writing"” ——Vdoes that stay in or out on
the back page?

MR. SPARKS (EL PASO): fThat was also
in last tiﬁé, and I think it should be in writing
in the response, whatever You want to do. I think
it should be in writing.

CHAIRMAK SOULES: You're asking that
there be a repcrter.-to hear the motion on the
phone, aren't you?

AMR. SPARKS (EL PASO): Correct.

CHAIRKAN SOULES: The Cocurt has to'
make ~-- it may be a long distance call. The Cou;t
has got to make some arrangements. You want to be

clear that the requéét has been made. Is that the

'MR. SPARKS (EL PASO): But it was also
voted to take it out last time.

CHAIRMAN SOULES: Lefty, did you have
your hand up?

MR. MORRIS: Yes. I have a problem
here in (d) on page -- it's on page two, 103. It
says, "the Court shall determine tihne mode of
hearing absent an agreement of the parties.” If I

want to have a hearing in a courtrcom =-- and this

512-474-5427 SUPREKE CGCURT REPCRTERS CEAVELA V. BATES
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is what I remember us discussing last time this
camé up. If I want to_go in a coﬁrﬁroom and look
a judge in the eye and make an argument and make
damn sure he's looking at me and not sitting there
reading somé advance sheet, I cught to have that
right.

It seems to me like if I feel strongly aboutA
a moticn or oppésing a motion, I want to be sure
i've got that'judgefs attention,Atﬁ;t he's
thinking ohly about my problem. I ought to have
that riéht. I shodldn't have theijudge say, "No,
we're going“to have a telephone conference ;nd you

can't come to my courtroom or chambers." That

‘just -- to me, that is not giving ﬁy client their

day in court. And ifm oéposed to that portion of
CHAIRMAN SOULES: 1I'd be willing to
take ﬁhat out, bu; I wouldn't want to say it the
way you didlthere.v Because if‘you're in Austin
and I'm in Del Rio and the judge sets a hearing
and I can't get here, I don't want you to have the
absolute riqht to win because I can't get here. I
Ehiﬁk the judge ought to be able tc say we're
going to hear it by phone.

MR. MORRIS: - I don't think that should
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happen either. But it seems to me like 1if one of
the parties is wanting to be heard iﬁ court, they
qould have the right to take this matter before a
judge and make their presentation.

 CHAIRMAN SOULES: Unless the only way
you can get everybody tcgether is on the phone.
That's what this is addressing. The Court can
determine -- decide to do it by phone if that's
the only way he can get everybody togethef. Now,'
we can strike the sentence and leave that to the
judge's ingenuity. But it's still got to be
within the judge's discretion to have that kind of
procedure.

MR. BRANSCHN: Do you reckon it might

be appropriate in (d) to change the word "date"

" preceding to "day" preceding?

CHAIRMAN SOULES: Okay. I don't have
any probleﬁ with that. Lefty, do you want to take
that sentence out, "the Cocurt shall determiné a
mode of hearing absent" --

MR. MORRIS: Yes, I wanted to take it

out.
JUSTICE WALLACE: Lefty, aoc you think
that would prohibit you from being there at the

judge's office and you and the judge listening to

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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the sanme speaker and the other guy being out of
town to také care of this situationé

CEAIRMAN SOULES: The judge has got to
have a pretty broad discretion on how he hears'the
parties.»

JUSTICE WALLACE: In othér words, 1if
he says "I want a telephone conversation.“ And
yoﬁ say, "Well, Judge, I want to be down there in
the office. You and I will be there.and the other
guy will be on the telephone." And my question is
do you'think this would prevent -- give the judge
the grounds to say, "well, no"? |

MR. MORRIS: Yes. I think this woulé
prevent -- I guess what I'm trying to say -- let
me state it a little bit better -- is that if one
of the lawyers or both lawyers want to be in the
court looking at the judge at the time the motion
is urged, they shguld both have that right.

Now, if I want to -- because i'm tied up in
Del Rio I want to waive thet right and say,
"Sudge, I'm too busy. I'll just agree to be on
the phone," that's one thing. But I don't want to
5@ told just, "We're doing to have a telephone
conference, and you don't have an option about

that, Mr. Morris." That really bothers me to urge

474~-5427 SUPRE#E COURT REPORTERS CHAVELA V. BATES
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a motion where I can't 1ook the judge in the eye.
I felt a lot of times if you're in there in the
room, you could be much more effective.

INR. BRANSCN: Lefty, do you want to
make it brééd enough that you can move that you be

in their office and the cther guy be in Del Rio?

MR. BEARD: —-— go over and argue with
that judge all you want to. I'm not coming. You
can dc that. You're not required to appéa{. I've

had lots of hearings where I've said you can go -
over there and argue all you want to. The motion
is ridiculous. You don't have to go. I want that
to be clear.

MR. LOW: If you've ever been on the
telephone when the cther guy is s;tting in the
office, I can tell you héw you comé'out'in d
two-way lawsuit. And Governor Hobby knows about
it --

CHAIRMAN SOULES: Let's see how hard a
problem this is because we've got to look at
this. You know, we've got a long way to go. And
how much time do we spend on -- what dc we do with
ﬁhis rule?

MR. MORRIS: Help me just a minute,

because I think I've been here when this has been
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1 debeated before. But I never have figured out just
T . .
L 2 exactly for sure what the pressing problem 1is
3 we're trying to solve.
4 CEAIRMAN SOULES: Well, the main one
5 was to get motions decided on written submission
6 if neither party particularly cares for a
7 hearing. That was fixed early on. And then there
8 was oral argument by telephone. And there was --
9 as I repeﬁber, there was a letter from -- it
10 started out from @ rural lawyer saying, "Why can't
11 we request conferences by phones so we don't have
12 to travel so much just to get over there for a
13 shorts hearing?" And we said that makes sense.
14 Let's give those guys some help on that by putting
15 it in the rules so it can either be done by
16 writing or'itAcan be done by telephone. This was
l? to expedite parties getting their motions
18 decided.
19 MR. MORRIS: I guess if a party wants
20 to waive their right toc personally appear and make
21 an appearance by telephcne, that shouid be their
22 prerogative. But, on the other hand, I'm
23 interested in protecting a peirson who wants to be
R 24 in the courtroom and wants to look at that judge
) 25 in the eye. Because I think 1f they want that,

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 our clie;t should be entitled to have thet right
[-— ' ‘ '
o 2 of their appearance 1in the cougtrcomn.
3 IR. TINDALL: Leity's right. I think
4 we shouldn't chill the right ¢f a lawyer to take -
5 his time to go dcwn there and be in ccurt and look
6 tne judge in the eye.
7 MR. HORRIS: 1 mean, it's kind of haixd
3 to teil your client, "Well, I was cn the phone and
¢ he told me we lost ancd I tried tc get in the
10 courtroom but I coulidn't." I don't know wnat kind
11 of system that is.
i2 CEHAIRNMAHY EOULES: Let's read it;
13 "Cral argument may be made by telephone conferen;e
14 with all parties in the court." I don't
15 understand that. If they're all in the court, why
16 are they on the-phone?
17 . PROFESSOR EDGAR: 1I've got a problem
18 to move --
16 CHAIRMAN SCULES: Let me get this --
20 ig this cn this sentence?
21 PROFESSOR EDGAR: Weli, it's part of
22 the concept _of subsection (d).
23 CHAIRHMAN SCULES: Okay.
i 24 PROFESSCR EDGAR: And that 1is, the
) 25 first time at the trial level injectincg the term
5i2-474-5427 SUPRZHE COURT REPCRTERS CHAVELA V. DBATEE
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"oral argument" which is considered really an
appellate vehicle. And I'm Jjust wondering what
the difference between "oral argument" and a
"hearing" is. Apparently there must be or wve
wouldn't be'using both terms.

JUSTICE WALLACE: It really should be
"hearing" and not "oral argument", shouldn't it?

PROFESSOR EDGAé: I woulid think so,
Your Honor.

CHAIRMAN SOULES: (d) should be
captioned "hearing*? |

PROFESSOR ELGAR: Well, I thihkvthat's
what we're talking about, isn't it?

CHAIRMAN SOULES: Okay. "The motibn
or response shall include a request for oral
argument or hééringvif é party'deems it
necessary. The Court shall grant the request for
oral argument or hearing and may order oral
argument or hearing on its own motion. Oral
argument may be made by telephone," hov's tﬁaﬁ,
period? "Any party may request a telephone
conference argument in a motion or response.”

(Off the record discussion
(ensued.
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CHAIRMAN SCULES: How about this,
Lefty: "The hearing may be made by telephone but
any party may appear in court rather than by
telephone"?

MR. McHAINS: 1Host courts don't have
telephones in the ccurtroom. A lot of them when
they conduct them, they conduct then féom
Chambers. Well, I've got a right to be in the

judge's chambers.

MR. MORRIS: I guess I'd rather say,‘
"Any party has the right to be present"™ -- I mean,
I think it's --

CHAIRMAN SOULES: OCkay. Tell me wha£
fou want to say and I'1ll write it in here.

JUDGE RIVERA: Why don't you just
change it "a party'may appear by telephohe"?

MR. TINDALL: That's an unintended

consegquence. You call the case and then about

-that time the clerk is getting a call from the

lawyer in Harlingen that he's not going to shoy
but he wants to be present by phone.

JUDGE RIVERA: It says you've got to
ﬂotify them a day ahead of time. The rule says
you've got to notify them a day ahead of time so

they'll know.

512-474-5427 SUPREHNE COURT REPORTERS CHAVELA V. BA
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1  MR. MQMAINS: That's when théy request
2 a record.
3
(Cff the reccrd discussion
4 (ensued.
5
6 ’ PROFESSOR EDGAR: Luke, what if you
7 said "The hearing may be cpnducted either’in
8 person or telephonically at the option of the
9 party or the attorney,” if that's what you're
10 j trying to accomplish?
11 . CHAIRMAN SCULES: Ckay. What I'm
12 trying to say is fhat the Court can conduct .a
%V 13 hearing by telephone, but he can't keep anybody
14 from comiﬁg personélly. In other words, he can
15 say, “We're“gbing to have a hearing. It's going
i6' go’be by teiéphgne.“lf any of you-all wan£ to
. 17 . come personaily you can." Then you've got
18 gverybody coveredf
19 ’ MR. fINDALL: But that doesn't give
Zb the lawyer the option of just calling in a minute
21 before the court hearing and saying, "I'm going to
22 appear by phone. Call me when you get to my
23 case."
#' 24 CHAIRHMAN SCULES: Our docket is suie
R' 25 not going to permit that. I don't know if anybody

512-474-5427 SUPRIEME COURT REPORTERS CHAVELA V. BATES
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1 else's docket is, but Bexar County ;ure is not
2 going to permit that.
3 ' PROFESSOR CARLSON: .Why are we doing
4 this? I mean, really, locking at Rule 21, what --
5 CHAIRMAN SOULES: For the reason I
6 said earlier. Someone came in and said, "We want
7 some specific rules authorizing telephone hearings
8 so we don't have to drive 300 niles for a hearing
S on a" ——' \ |
10 ' PROFESSOR CARLSON: Weli, Luke, why
11 ~don't we just add a sentence to Rulie 21 on
12 motions, what Y6u just said?
13 MR. TINDALL: Couldn't we -- "The
14 judge in its discretion can authorize a confeﬁence
15 call to conduct a hearing," something very -
. 16 _ "~ CHAIRMAN SOULES: That gets fo'Le-"fty's
17 problem, you see. He doesn't Qant the judge to
18 have dis;retion to do it by phone.
19 MR. MORRIS: Absolutely not.
20 PROFESSOR BLAKELY: What was wrong
21 with your last sentence that you dictated, "but
22 any party may appear befcre the judge"?
23 CHAIRMAN SCULES: I don't know what's
. 24 wrong with it. What's wrong with.,this? "The
h 25 hearing'may be by telephone, but no party can be

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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1 precluded from &appearing in court for the
[
L. 2 hearing."
3 ‘ MR. TIHDALL: But, Luke, that gets
4 right back to the séme problem.  The way that's
5 proposed you éan just call and say, "I'm available
6 by phone when you have the hearing." The judge
7 would have a speaker phone? How's he going to --
8 you know, you're down there in court. Like Lefty
9 .~ says, he has a right to be there to urge his side
10 of the case. Most judges don't have speaker
11 phones.
12 B CHAIRMAN SOULES: "The court may
13 authorize a hearing by telephone" -- "The c&urt
14 may authorize a hearing by felephone, but no party
15 can be precluded ffom appearing in court for the
16 ..) ”hgarihg.f
17 JUSTICE WALLACE: "Hearing may be by
18 ;elephone but no party mnay be precluded from
19 ‘personal appearance," period.
20 JUDGE RIVERA: Luke, why don't you
21 change that to "telephone hearing may not be
22 constituted as a waiver of a party's right to
23 appear in court"?
24 ‘ CHAIRMAN SOULES: Well, I guess I've
) 25 got a fragment sentence here. I'm trying to becth

512-474-5427 SUPREME COURT REPORTERS CHEAVELA V. BATES
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6o
authorize a telerhone hearing and not preclude .
somebody from showing up. I'd write it in two
sentences and it may be better. But "The Court
may authorize a hearing by telephone" -- and then
what was yours? "But no party can be precluded

from.appearing" -

JUSTICE WALLACE: "“"From personal

CHAIRHMAN SOULES: "From appearing" --

PROFESSOR DORSANEO: 1In person.

CHAIRMAN SOCULES:- But that's party in
person. Is that party through person or party?

JUSTICE WALLACE: From attendance.

CHAIRMAN SQULES: "MHay be precliuded
from(attending the hearing in court"?
- " MR. RAGLAND: Luke, why don't you just
say fhat "A party may appear at the hearing by
telephone after notifying the court in advance,"
period, and let it go at that.

MR. TINDALL: Tom, some lawyers wi}l
never go to court. They'll call and say, "I'm
available by phone." That's what we're really
inviting is that --

CHAIRMAN SOULES: No.. "The Court may

authorize a hearing by telephone." It's got to be

512-474~-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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) i authorized by the Court.
1 , : :
- 2 JUDGE RIVERA: The parties still have
3 a right to appear in person.
4 CHAIRMAN SOULES: "Buf the party still
5 has a right to appear in person.”
6 MR. BRANSON: Are you going to leave
7 tﬁat “any'barty requesting a record c¢f a
8 telephone" --
-9 CHAIRMAH SOULES: Well, I had that in
10 here, Judge; the way I had it written. "But no
11 party can be érecluded froﬁ appearing in court at
12 the hearing." The party appearing personaliy or
13 through counsel wnatever in the court -- thét's in
14 the court for the hearing.
15 MR. BRANSONM: But you're still going
16 . to regquire it be a day ahead of timé that Fhe
17 request --
;8 CHAIRMAN SOULES: Yes. I'm not going
19 to change the day's notice. |
20 MR. BRANSON: Okay. And that will be
21 by the "day" preceding?
22 CHAIRHMAYN SOULES: "Day," right.
23 ' | MR. BRANSON: I know the judges can
o 24 get a day preceding but the parties might have
B 25 trouble.
512-474-5427 SUPREME CGURT REPORTERS CHAVELA V. BATES
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CHAIRMAN SOULES: Okay., What we're
trying to do here -- and once this is ﬁyped and I,
fead it, I may break it into a couple of
sentences; .But as long as we ge£ into this
concept that, first, the telephone hearing has to
be authorized in advance by the Court and there

has to be a day's notice of it and the lawyer --

any lawyer or party who wants to appear can appear
-=- can't be precludéd from looking the judge in
the eye at that hearing, even though everybody
else shows up by telephone.

PROFESSCR EDGAR: All righnt. So,
you're not going to have this 15-day reguirement?

CHAIRMAN SOULES: The 15 day
requirément is ﬁo hear;ng. The 15 days is
submission oh'writtén Ehstruments} peri&d;

| PROFESSOR EDGAR: That isn't what it

says.

MR. McHAINS: That's not what it
says.

CHAIRHMAN SOULES: All right. How come
help me witlr it. Where is it?

PROFESSOR CARLSON: In (b).

CHAIRMAN SOULES: (b)?

PROFESSOR EDGAR: (b).

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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PRCFESSOR EDGAR: ke, B, Baker.
That's the moticn.

CHAIRMAI SOULES: The motion shall be
submitted in writing. in other words, there 1is
now a =-- 1f no party recuests & 1earing, 15 days
atter it's filed, it's submitted to the court in
writing for determination.

PROFESSOR EDGAR: That isn't what it
savs. |

MR. MCHAINS: That's not what it
says.

PROFESSOR EDGAR: Read it, Luke. If
that's what is intended, then you need to change
the wording.' I'm not sure what it means, but
tha;'s not what it says.

CHAIRMAN SCULES: Well, what it means
is =- in the practicelin Harris County =-- and this
may be where some of this language comes frem --
'you say on the face of yocur motion unless a
hearing is reqguested by you, Respondent, this
motion shal{ be submitted for determination by the
Ccurt after 15 davs. And thet's in writing. And
tnless socomebody asks a questiocn when 15 days hes

expired, 1t 1s submitted. it's like subnission

74-5427 SUPRE!IE COURT REPCRTERS CHAVELA V. EA
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1 day in the Supreme Court. You don't neéessarily

2 have tc¢ have oral argument -- I mean normaily you
3 do. But it's submitted for determination.

4 Submitted simply means it's righﬁ for

5 determination. And that's what thisAreally is

6 directed at. |

7 PROFESSOR EDGAR: Ycu're going to

8 reword it then to reflect what you just said?

9 | CHAIRMAK SOULES: Well, how? What
10 else does it need?
11 PROFESSOR EDGAR: Well, this just says
12 that the motion -- my copy says that the motions
13 will state a date of submission which shall be at
14 least 15 days from the date of filing.

15 CHAIRMAN SOULESg All fight. But that
16‘ doesn't.ﬁean a hearing. That's not a da£e for

17 hearing. This is date for submission and that's
18 two completely different concepts. Submission is
19 right fcr hearing -- heard, but submitted.

20 MR. HcHMAINS: There is no definitign
21 of submission anywhere. Submission in terms of

22 cral submission is defined in the appellate rules
23 and it meants a hearing. It means when you go up
24 there and bench orally. And what this says 1is

25 each motion shall state a date of submission. And

512-474-5427 SUPREME COURT REPCRTERS CEAVELA V. BATES
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even if you mean determiﬁation, it says "which
shall be at least 15 days." ©Now, how do you
reconcile that with the three-day rule?

CHAIRMAN SOULES: Well, the way you go
at it 1is submission and hearing mean two
complefely different things and the three-day rule
is a nearing rule --

MR. McHAINS: If submission means
anything; it meaﬁsﬁdeterminatidn. You've got to.
have at least two weeks where.it‘s determined'and
it doesn't do you any goodAto have it heard
earlier 1f you can't get it in.

CHAIRMAN SOULES: Unless shortened by
the court.

MR. McHAINS: You need ancother order
shortening iﬁé |

CHAIRMAN SOULES: No, you don't have

‘to have an order. That's one thing about

shortening, in the history of shortening is that
shortening dces not recuire an order.
HR. McMAINS: It says unless
shortening ar extended by order of court.
PROFESSOR EDGAR: I'm just simply
suggesting it needs some more work.

CHAIRMAN SOULES: Okay. Well, let's




72
1 work on it because we're ciose. Let's get it
2 done. |
3 . PROFESSOR CARLSON: What if we took
4 (d) and said one of two things. Either, one, eacn
5 motion pfoposed to be determined on written
6 Submission. Mow, that's one ontion. Let the
7 lawyer say I propose that this be determined on
8 written motion, shall be determined by the Court
.9 within 15 days frbm-the date of its filing.
10 CHAIRHMAN SOULéS: Say it again. Each
11 motion responée has to be determined on written
12 motion -—
& 13 PROFESSOR CARLSON: On written
14 " submission.
15 CHAIRMAN SOULES: On written
16 " submission -- . shall étate a_what?
17 o PROFESSOR CARLSON: No, shall be
18 determined by the trial court. |
19 CHAIRMAN SOULES: Okay. What next?
20 PROFESSOR CARLSOH: Within 15 days of
21 the date of its filing.
22 _CHAIRMAK SOULES: Trial court -- what
23 was the next word? Shall be determined by the
o 24 trial court.
\
25 JUDGE CASSEB: Yes, within 15 days
S
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from the date of the filing.

CHAIRMAN SOULES:
fight.

CHAIRMAN SCULES:
work. |

PROéESSOR EDGAR:
said, though.

PROFESSOR CARLSOIN:

‘15 days.

CHAIRMAN SOULES:

sconer than.

PROFESSOR CARLSON:

CEAIRMAN SOULES:

that's here.

73

No, that's not

"Within" won't

hat's what shg

Oh, no later tha

No, it has to be n

All right.

That's the concept

(Off the record discussion

(ensued.

CHAIRQAN SCULES:
It sounds good to me.

PROFESSOR CARLSGH:
intent?

LCHAIRHMAN SOULES:

I think so.

Ckay.

Was that the

Scunds good -- yes

"The mction may be determined by the

court" -- we don't even need that last sentence

then, do we, Elaine?

How's that?

n

0

(4

SUPREHME COURT REPORTERS
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1 _ PROFESSOR CARLSON: No.
2 CHAIRMAN SOULES: That gets taken care
3 of by your language that you just gave us.'-All
4 right.
5 PROFESSCR EDGAR: Are you gcing to
6 retain (a)?
7 CHAIRMAN SOULES: Yes. Ezcept I'11l
8 change it if you've got a»problem with it,
9 Hadley.v- |
10 ’ . PROFESSOR EDGAR: Well, I was just
11 gbing to suggest --
12 | CHAIRMAN SQULES: It shall be
f 13 accompanied by a proposéd ordér. This snhould be a
14 "shall" here.
15 ‘ ' MR. TINDALL: "May be," I thought.
16 - | ' CHATRHAN SOULES:  No. “And then the
17 response is "shall" too. Okay; . "All motions
18 shall be in writing and shall be accompanied by a
19 proposed order granting fﬁe relief sought as a
20 separate attached instrument tc the motion. (b),
21 supbmission. Each motion proposed to be determined
22 on written submission shall be determined by the
23 trial court no sooner than 15 days from the date
i 24 cf the filing unless a written reguest for hearing
- 25 is filed before that time. (c), responses fo any

512-474-5427 .~ SUPREME COURT REPORTERS CEAVELA V. EATES
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motion shall be in writing and shall be filed

before the date of submission or on the date set
by the court and shall include a proposed order."

MR. TINDALL: Why are we requiring a
proposed order, Luke? 1In my practice, that's
impossibie -- to submit a proposed order on
temporary orders in a case.

CHAIRMAN SOULES: Well, you're going
to have thém heérd on -- you;re going to propose
that it be heard without a heariﬁg -- be
determined without a hearing?

| | MR._TINDALL: If you're saying fhat's
only for thosé in which you're waiving the
heafing?

CHAIRMAN SOULES: Yes, that's all it

Lis.

JUDGE CASSEB: Yes, it's on written
submission.

MR. TINDALL: All right.

PROFESSOR EDGAR: I would suggest that
it be sent Back for further study and drafting,
Luke, rathe¥ than the committée trying to spend
all its time --

CHAIRMAN SOULES: We are down to one

issue, and that is isolating this to motions that
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are proposec for determinaticn wWithout hearing.
That's all we've ¢got to do. OCnce we put that
concept in here, then we've got this wrapped up.
Vle've spent hours on it before. " Let's spend 10
noze minuteé.

"The pretrial motions propcsed to be
determined on written submissicn which do not

require," so forth, "the fcllowing prccedure

©
it
4]
pt
ot

apply." Now; we've.isolated to =--
PROFESS50R DORSANEO: So forth.
CHAIRHMAN SEOULES: What?
PRGFEESOR. DORSANEC: Is the so forth

inciuding "except those filed pursuant to the
CHAIRMAN SOCULES: Yes. Do we need
PROFESSOR DOREANECQ: Well, I think if

we're going to have that enumeration as specific

rules we need to look through --

CHAIRMAN SOULES: tay. Let's take a
minute. "In pretrial motions proposed to be
determined on written submission that do not
fequire the gresentaticn of evidence at & hgaring"

-- and then strike the "except" -- "the focllowing

procadure shall apply." ~And we'll caption it

7¢-5427 SUPREIIE COURT REPORTERS CHAVELA V. BA
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“Pretrial Mlotions cn Written Submis;ion."

"Pretrial Motions on Written Submissions. 1In
prétrial motions proposed by a patrty to be
determined on written submission that do not
reguire thé-bresentation of evidence at a hearing,
the following procedure shall apply" -- and then
in writing with an order not -- determined not
sooner than 15 days unless a written regquest.
Response shall be in writing with an order. You‘
can reguest a heéring. It can be a telephone
hearing but nobody ban be preciuded from coming to
court for the hearing. And the court shall enter
its order on any motion -- the court shall render
its order oh any motion after the -

(Off the record discussion
(ensued. ' :

CHAIRMAN SOULES: Now that isclates it
to something that somebody proposes to be
determined on written submission, gives notice to
that effect{ requests a hearing, you must respond
in writing. . You can have a telephone hearing and.
anybody can come that wants to come. Does that
fix all the problems that we had and still address

this request theat came in?

§
w1
~
1D
I}
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MR. McHAINS: What do you do with the
"except"?

CEAIRMAN SCULES: Just struck it out
compliletely.

MR. McMAINS: Meaning that you can
propose --

JUDGE CASSEB: No, he's talking about
up at‘the beginning.

CHAIRMAN SOULES: Yes.

MR. HCMAINS: So, you're saying theat
you can be able to propose to determine any of
these without a heariné?

CHAIRMAN SOULES: Yes. So, we're
saying, "Pretrial motions proposed by a party to

be determined on written submission which do not

require the presentation. of evidence at a

hearing," no exceptions, "the fcllowing procedure
shall apply.”

MR. SPARKS (EL PASO): I don't think
we can do that, Luke, because those other rule;
have a specific time reqguirement.

-JUDGE RIVERA: Yes, the 21 days.

CHAIRIAN SOULES: This just says no
sooner than 15. You can do them any time, but you

can't do them earlier than 15. 21 is not sooner
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than 15.

(Cff the record discussion
{ensued.

CHAIRHAN SOULES: Okay. Now that
wefve done that, did you move, Sam -- |

MR. SPARKS (EL PASO): No, I didn't
move on this one. I nmoved slowly the last two

times on this, as a'-matter of fact, as you can

see.

MR. BRANSCN: We ought toc get it,
before I move -- approval of the rule as rewritten
by Luke.

CHAIRMAN SOULES: 1Is there a second to
that? Okay. There's not a second to the motion
to épprove 170 as rewritten? Okay. Motion dies
for lack of a second.

MR. SPARKS (EL PASO): Luke, the only
other thing that we had is =-- and I don't know if
you want to go intc it, but it's one that you just
sent me on -- since we're going to loock at 21 (a)
anyway, we probably could just keep it down =-- and
that was to change 21(a) and 72, eliminating the
term "first class mail"™ and stufi, but if we're

gcing to be doing that in 21(a), let's just wait
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until we get to the revision cf 21{a).

CHAIRMAN SOULES: What page are you

MR. SPARKS (EL PASO): It's not. You

just asked me to give an oral report on -- June

the 8th sent me something from Don Baker.

MR. TIKDALL: There's something on
page 114.

 CHAIRMAN SOULES: Okay. 1It's on page

134, Sam. It's Don Baker's letter.

MR.‘SPARKS (EL PASQ): All right.

CHAIRMAN SOULES: What he wants to do
is have 21(a) serve to be accomplished by first
class mail rather than certified return receipt.
Wg've dealt with that over and over again and
Qe've élways said we want certified ﬁail éﬁé}we
want a green card because service -- rather than
go to the federal practice of just mailing. And
the statement of servicé that we have tc state
that becomes prima facig evidence from service.and
so. forth is keyed to that. Does anybody want to
bring this up again cr do we want to consider 1t

ais

rd

osed of by our previous WOrK?
PROFESSCR LDGAR: I s¢o move.

MR. SPARKS (EL PASO): Second.
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CHAIRMAN SOULES: 1It's disposed cf by
previocus work to retain the present practice.

Sam, did I have anyfhing else on your plate?

MR. SPARKS (EL PASO): No, I think
that does it, thank you.

CHAIRMAN SOULES: Rick Keeney wrote us
again asking us to figure out some way to
authorize -- authorize private process. I think
we-hashed that. i think we beat that horse to
death. We've said if they can get authorization,
they»can serve. And we're éoing to get to
something.that-has to do with constables later
today or tomorrow.

MR. SPARKS (EL{PASO): But the rule we

amended embraces the change that'the ilegislature

-dién't make anywaf so it's all right.

CHAIRMAN SOULES: The legislature
wouldn't do it so we can't do much more with
that. We might as well take that up right now.
And then, Broadus, we'll get to you, since we're
talking about process serving. Page 54 in the
supplement is a repealer. And it goes to which
are —- where's the statute that proposed the
repeal? Is it in here, too, Tina?

PROFESSOR EDGAR: It's on page 58.
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CHAIRMAN SOULES: Page 58 of the
supplement. We amended 103 to permit sheriffs and
constables to serve thrdughout the State of
Texas. Walter Rankin of Houston who has a lof of
political influence caused this HB385 to get
filed. »Now} 386 doesn't say that a constable
cannot serve outside his coqnty and his contiguous
counties. But it says he can serve in his county
and in contiguous cdunties. |

So, our rule oniy gives the constable broader
jurisdiction than he gets here. And 286 does not
preclude broader jurisdiction toc the constable on
its face. It gives him this county and the next
county. And we say, yes, and the rest of the
State of Texas.

. The intent of this, as wé understan& it, was
to restrict the constable to his county and his
contiguous counties but it doesn't say that. We
can do several things. We can =-- under 20 =--
we're going to get to this with Broadus in a
minute. In 22.006 the Supreme Court has repealiing
power where .it has rules that cover the subject
matter of the statute.

Now, should we-leave well enough alone here

and just say this doesn't hurt what we did because
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— 1 it's not inconsistent with -- it gets his county
E- 2 and the next county and the rest of the State of
3 . Texas. That's one option. The other is to
4 perceive that the legislature changed our rule and
5 made it by»péssing a restrictive statute which
6 probably the histofy of this will indicate that's
7 what they intended to do but that's nct what they
e did by this language. And then the last one is to
9 recommend to the Supreme Court that they enter an
10 érder as proposed on page 54 repealing this
11 .statute. And, Judge, did you have some thoughts
12 " on thié?' i know you bfought this to my
%ﬁ 13 attention.
14 JUSTICE WALLACE: ‘'Yes. Gene Green
15 carried this in the Senate for Walter Rankin.
16 - Gene, Walter;Rankin and a couple other constables
17 were in my office last week, and they're still
18 checking into thi;. They want the constables to
19 have the first shot of serving all those proéess
20 -- private process servers, a red flag in front of
21 any constable. They've got their little play
22 house and they definitely want to keep it that
23 way. That's their viewpoint.
0 24 They were very effective in killing any
) 25 private process serving bill in the legislature

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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this time. This got by ne. I didn't realize this
was in the mill at all. Gene had carried a half a

dozen different bills. Rankin and Ray KEardy and

all the rest of them have called and talked to him
about it and they got it taken care of, but that
one got through. I suppose Gene =-- Teirell Smith
carried this in the House and -- fﬁ the Senate.

My thought on taking care of this possible
conflict on jurisdiction is to let us with your
aéquiescenee, go ahead and repeal that statute and
then everything is okay. And he said, “Weil,
that's fine with me but I'11 have to_check.f And
he said Bob Glasco (phonetic) has a big problem;
Bob has some probiem with giving constables
statewide jurisdiction to serve papers. And he
célléd me back and relayed thaE information to
me.

And Glasco is one of the few friends we have
in the Senate this time. And that would be the
only thing that would make me stop and think apout
saying, "The hell with what you-all did. This 1is
the way we'Ee going to do it." Terrell Smith says

he has no problem with going statewide. Gene

Green didn't have -- but Gene said Glasco did have

some serious preblems with it.




" T a5

1 MR. TINDALL: Certainly I was ‘involved
2 in that, Judge Wailace, very much. My

3 understanding is this statute was -- or the bill

4 was drawn without knowledge ofVWhat we did to

5 103.

6 JUSTICE WALLACE: Well, I had;

7 gxplained to those people over thgre that we had
8 done that. As a matter of fact, earlier in fhe

9 session, the éame éroupﬁof constables came by and
10 I gavé them a copy of the bill. And the guy from
11 Dallas, the-deputy constéble out in Oakcliff,
12 James somebody, was fhe4one who Qas hﬁng up>
13 because he says there was one particular judge ig
14 Pallas who was just signing any order for private
15 process that came by'and they were opposed to
16 that.§” | .
17 I talked to Walter Rankin later and he said,
18 "Our business in Harris County is fine and I don't
19 care ﬁhat you do with that. You ought to make
20 Dallas decide to get their act together." And
21 Walter fell in line with him and came back again.
22 Now, that -- Dallas is the only area that has any
23 éroblem. And I told him we haéd already acted and
24 signed the bill on that and I didn't s&e a whole
25 lot of likelihood that the committee would change
512-474~5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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this, that is, to be let the judge -- if the judge
wants to let soﬁebody else serve the process, he
has the charge to -- he wouldn't have to go to the
constable first. But it's before the committee
now.

CHAIRMAN SCULES: That's a differeﬁt
issue. This is --

JUSTICE WALLACE: That's two different
issues in the same bill.

CHAIRMAN SOULES: What was that?

JUSTICE WALLACE: It's the same bili.

CHAIRMAN SOULES: To go to the judge
first is not a part of this HB386, is it? ‘

JUSTICE WALLACE: Yes, the second part
of it. 1It's not 386 but it's part of our rule.

. CHAIRMAN SOULES: Okay. So the "goes

to the constable first" is out. That doesn't have
to happen anymore and our rule changed that.
There's no ;ssue in the legislature on that part
of it. You don‘t go to the constable -- you dqn't
have to go to the constable first. The judge can
sign the.oerr without doing that.
| Eut lock at this page 58. If -- I say that
the history of our rule and the suybsequent review

of our rule says that this does not restrict our
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rule and we've still given constables statewide
authority and we aon't need to dc¢ anything. And
if you read this statute -- as I read it, it
doesn't say they can only stay home and go next
door but théy c;n't go to the next door.

MR. TINDALL: There is an implication
they don't go statéwide.

CHAIRMAN SOULES: But it's n;t said.

MR. TINDALL: I understand that.

JUSTICE WALLACE: If you get to the
legislative intent, Gene said when they were
discussing it on‘the floor, there was a question
he remembers specifically from Glasco. They
asked,"Does this give them statewide
jurisdiction?" And they said no. So, whatever --
what thosé legislati&e'héarings.-- the wérds ére
intended are worded and how you interpret these
rules, that, I understand, is in the legislative
record.

CEAIRMAN SOULES: This statute does
not, but our rule does. And this statute does not
precliude it. Rule 103.

PROFESSOR EDGAR: It seems to me that
simply because a response is made that this

statute does not give the constable statewide

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BA
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jurisaiction, does not in &an [ i1tseif in any way
preclude us from giving the constable statewide
jurisdiction, therefore, our rule is not in
conflict with House Bill 386. And I would be
inclined juét tc go ahead and go on like we are
without raising & red flag by going throuch the
process of a repealer.

CHAIRMAN SOULES: With the expectation
that ﬁhe bench and bar will go ahead and use
constabies and sheriffs statewide under Rule 103
as we've authorized; is that right? 1Is ﬁhat in
the form of a motion?

PROFESSCR EDGAR: Yes.

MR. SPARKS (EL PASO): I second it.

CHAIRMAN SOULES: Moved and seconded.
Any further discussion? N

PROFESSCR BLAKELY: Well, this -- it
nay not make any differencef Is the litigant
going to risk -- when he becomes aware of this
pill here on page 58 -- is the litigant going to

risk letting & constable serve outside his --

answer 1is filed, it'ec a rmooft cuesticn, Newelil.

388
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‘parties will follow Rule 103 and never know about

IMR. LOW: DBut you don't know if an -

answer 1s going tc be filed. So that is the

PROFESSOR EDGAR: There's going to be
if tnere —F»é potentiai deifauit judgment then you
might have scne quesfion about it. And then you
might want to ¢go ahead and effect service under
386.

MR. LOW: But to be safe, aren't you,
just as practical matter -- you're going to deal
with the one that's most restrictive because
vou're not going to want to get out and serve his
clients. You've got to presume, and in safety, ‘
the effect of it is it's going to be restrictive.

PROCFESSOR EDGAR: I imagine most

386.

JUSTICE WALLACE: It was prcnulgated
in the first place to cover places where Houston,
Dailas -- Amarillo, for instance, where you've got
a canyon right south, where the constable will
have a paper, maybe the person has &a Houston
address, but he's cver Fort EBend County line or
Chamnbers County line or Montgomery County line,

and the constable gets it and takes it out an

[o N

512-474-5427 SUPREMZ COURT REPORTERS CHAVELA V. EBATEZS
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serves it. So, the contiguous county provision is

going to cover about 99 percent of this anyway.
Nobody, unless they're having extreme trouble
getting service, is going to pay sonebody from one
county to Qb four or five counties away to serve a
paper. And I understand from what these people
are telling me when they do that, they always
check with their local constable up there anyway

and usually both go-out and serve it so you've got

no pfoblems.

MR. BEARD: Judge, I think unless
you-all have some strong reasons for doing 1it, I'd
ignore 1it. I wouldn't throw the gauntlet down tg
the legislature.

JUSTICE WALLACE: I think it would be

" bad public relations to do it.

MR. BEARD: Wait a coupie of years and
then --

CHAIRMAN SOQOULES: Those if favor of
Hadley's motion say "I." Opposed? Okay.
Unanimous. Now, Rule 13. Broadus Spivey and
Gilbert Adams.

JUSTICE WALLACE: What page are wve
on?

MR. ADAMS: That's on pages 7 through

4-5427 SUPREME COURT‘REPORTERS CHAVELA V. BA
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1% in the supplement.

CHAIRMAN SOULES: Seven through 19 in
ﬁhe supplement. Do you want to -- and Lefty
llorris, those pecple who have done yeoman service
trying to seil the legislature to stay out of our
business. I'1l turn it over to you.

MR. ADAMS: Let me give a little bit
¢f -- you asked the committee =-- you asked Broadus
and I to serve as co-chairmen of thé committee and
appointed us, and I think we got a letter in late
March =-=- it seemed like March the 29th or
something. David Beck}TElaine Carlson, Buddy Low?
Lefty Morris and Tom Ragland were on that
committee.

And one of the charges was toc observe what

was going on in the legisiature and to propose a

-rule and have a rule for this meeting with regard

to Rule 11, modeling after Rule 11 of the federal
rules and amending our Rule 13. Of course, the
political involvement was such in the legislature
at that timé that we were faced with a -- you
know, part af the nationwide tort reform movement
that had been begun by the insurance industry in
'84 and involved a nationwide multimiilion dollar

public relations campaign.
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It was originalliy designed to get the
attention away from the dramatic increases in
insurance premiume that the insurance industry was

making across the country. And in every state of

the nation ﬁhis Campaign was going con and built .to
such a fervor that the legislation -- you Kkncw, it
was désigned tc stampede the legislatures into
making some dramatic changés in our civil justice
system. This was unlike anything that
historically we had seen here in Texas-or even the
nation had seen with regard to attack oh the civil
justice system, the judges, the juries, the law in
general.

But in Texas, Texas was one of the -- about
one of the five targeted states throughout the
nation. ‘Ana we were -—,and our legislatdre was
met here with a bombardment of not only a public
media campaign, but a grass roots campaign too
that involved mayors and city councilmen and
counties ané county commissiocners and county
judges and school districts -- about 60,000
nonprofits in this state, and it included
éverything from the junior league, to the YMCA, to
the girl scouts, éll of business, .0f course, the

industry and manufacturers, railroads.
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And one of the target items th;t they had on
their agenda was the so-called frivolous lawsuit.
So, tﬁe legislature was motivated by this
campaign, and it literally was something that no
legislatbr éould go home and say that they voted
against any kind of a frivolous lawﬁuit
legislation. I mean, that would just be writing
their death warrant.
| So; the legislature -- you charged us to ha?e
some fesponsibility in that regard. But there was
not anything that literally could be done to stop
thé impingement of the legislature on the
rule-making authority that they had previously
delegated to the courts. And, of course, they did
pass some 1egisiation. And that legislation was
péssed;oh thevl3th of -- the 3rd of June'énd has -
been signed by the Governor. It's going to be
effective about the 2nd of September.
| The other ruies that are applicable to this
same subject matter that exists is the Texas Rules
of Professional Conduct, Rule 3.01. It provides
that a lawyer shall not bring or defend or assert
or controvert an issue unliess that lawyer believes
there is a basis for doing so that is not

frivoious.
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The existing Rule 13, which is in your book
there, prohibits the -- a leawyer from filing an

xperimental lawsuit and from & statemen

ct
1
{

O

s

making statements that he knows in the pleading or
before theACo"rt, as I understand it, because that
would oe groundless or false for the purpoce of
delay. The penalcy is contempt against the lawyer
cniy. And it, ©of course, can be begun by a motion
of any perty. I want to review just briefly the
highlights of ﬁhe frivolous‘pleading, not lawsuit,
but frivolous pleading legislation that was
passed. It's section 9.01 through 9.014.

CHAIRHKAN SOULES: Giibert, that's at\
page 13 of the suppliemental materials?

"MR. ADAHMS: Right. It applies -- and

- .

this is particularly interesting to the committee,

because I know the committee 1s going to be

-}

interested in a rule that would apply across the
boara and not just to legislation which is
verscnal injury, property damage, death,

intentional tert, negligence, strict tort

iiabiliity, breach of warranty, libel, slander, or

business reiationships.
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insurance code. And, oi cource,
it does not apply»to any other type of

litigation. It provides that on the signing --
ané that is the triggering event, is the signing

of a pleading -- constitutes & certificate by the

+

-- either the party or t

-

e lawyer who signs‘the
pleading that tc the best of his kncwledge the
information and belief the pieading is not -- and
there's three partigcular certifications that he
nakes.

Nuﬁber one, that it's not grbundless and

brought in bad faith; that it's not groundless and

N

brought fc¢r the purposes of harrassment; and that
it's not groundless and interposed for an.improper
purpose, such as an unnecesséry delay. The
triggering event can be-é'moﬁion'by,the'Codrt or a
party7>and theie has Fo be a hoti;e énd hearing
before the Court can take an acticn on the
frivolous pléadings provision.

The Court is fo cengider certain factors
that are specifically enumerated in the
legislation and those are: The muitiplicity of
the parties, the complexity of the claim or
defenses, the length of time to investigate and

conduct discovery that was available to the party
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1 or his attociney. And the ccu:it can concider

2 .affidavits and depositions in regard to the

3 evidence for the determination ¢f the frivolious

4 nature of the pleading.

5 The rule provides that n¢ sanctions can take
) place within 9C days cf the time that the Court

7 rules that the pleading is frivclous. And that

8 90~-day period is designed for the party or lawver
9 ﬁc either withdraw or amend ﬁhat pleading to
10 remove the improper aspect of the pleading.. The
il sanctioﬁ that the éourt may thereafter take, if
12 the 1awyer'does not withdraw dr amend, 1is tq
13 strike the pleading, dismissal, pay attorney feeé,
14 expert fees, witness fees, et cetera. The CourE_
15 ‘has discretion there in the nature of that
l§~. _sénétibnfand the extent bfAit.
17 The Court may not order the sanction if the
18 offending -- or the offended party has likewisé
19 been sanctioned under this rule. And the rule
20 provides that an attorney who consistently
21 violates the rule is to be repcrted to the
22 grievance comnittee, and then thne rule provides
23 that a general dGenial or -- &a&nd the amount that icg
24 requested in a pleading for damages are
25 specifically excluded from & basis fcr the
512~474-5427 SUPREHE COURT REPCRTERS CEAVILA V. EATE
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- 1l frivolous pleading.
Li 2 How, I'd like to go to the authority of the
3 Supreme Court with regard to the rule naking and
4 with regard to the existence o0 this present
5 legislation;
6 PROFESSOR EDGAR: Gilbert, excuse me.
7 You're referring us now to the rule ~-- proposed
8 Rule 1372
9 MR. ADANMS: I just reviéwed -- I just
10 reviewed with you the législaticn.
11  PROFESSOR EDGAR: The legislation or
. 12 the propoéed Rule 132
13 MR. ADAMS: Just the legislation, thé
14 existing legislatioh. | .
15 PROFESSOR EDGAR: Okay. I théught you
16 | said the ruieiv Okay; I'm‘sorry, Go ahead.
17 HR. ADAMS: Just what I reviewed with
18 you was the legislation that's just been passed.by
16 the legislature. |
20 Now, with regard to the authority £for the
21 Supreme Court to act in a situation where we are
22 at this point, Article 5 Section 30, of course,
23 provides the Court with the rule-making authority
7 24 and the duty to pass rules that are not
h 25 inconsistent with law and that are for the

512-474-5427 SUPRENME COURT REPORTERS CEAVELA V. BATES



98

1 efficient unifcrm administration of justice.

2 The Gévernment Code, Section 22.03 and 22.04,
3. are also applicable and deal with the prccedures

4 ©f the Court in rule-making authority. And the

5 Court is to -- under 22.03, the ruie nmaking

6 authority is for the Court to pass rﬁles that are
7 necessary, that are not inconsistent, therefore,

8

all the courts, and they're to expedite the

9 dispatch of business of the courts.
10 And under 22.004 these rules nay not abridge
11 or enlarge-or modify substantive rights. And they
12 must be expedient and in the interest of proper
13 administration of justice, and the passage of thé
14 rule will repeal all confliicting laws that are not
15 substantive in nature. The committee, of course,
16 ‘'was awaiting to see -- and trying to deal with the
17 legisiature duringrﬁhe legislative time and before
18 they adjourned on June the 3rd. After that, of
19 course, we had the law and the Goverﬁor signed
20 ' it. And so the committee has really not had a
21 great deal of time tc reaily sit down &and evaluate
22 and formulate everything that might have been
23 otherwise 1f we hadn't been in such a time crunch
o 24 tc have this presentation before the committee
[y
) 25 today.

512-474-5427 SUPREHE COURT REPCRTERS CHAVELA V. BATESS
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David Beck is on the committee. And he wrote
a letter and it's in the materials. He points out
a couple of things. But I guess we ought to loo0k
at the proposed rule which is for discussiocn. It
is @ rule that you shouid look at. It's one that
bésically provides that the -- let me turn to ny
notes on that. The triggering event is the
signature by the attorney or party. That
signature represents a certification that the
pleading is not groundless and brought in bad
faith or groundless and brought for the purposes
of harrassment. It is a certification that»the
lawyer has made a -- the party or both have --

PROFESSOR BLAKELY: Excuse me,
Gilbert. What page is that on?

' CHAIRMAN SOULES: Page seven of the
supplement.

MR. ADAMS: Page seven. That the
lawyer who has signed it, whoever signs it, has
knowledge, information and belief, that's to the
best of his knowledge information and belief, and
after reasonable inquiry; that has -- some of the
éonsiderations, of course, in that are the fact
that sometimes your client comes in to you very

late in the statutory period of time in which ycu

512-474-
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1 must file the action and there is some conberﬁ
2 with regard to the unfairness that might reeuit in
3 that event.
4 The sapctions mention Rule'215, those thet
5 are set out in Rule 215. And David Beck points-
6 out that he feels =-- he couldn't be here todey
7 because he's in Europe. But he feels like that
8 215 -- that merely reference 1n 215 is 901ng to
9 lead to some conru51on. He fEELS that it should
10 exXpressly state, for example, that attorneys' fees
11 or other related costs would be‘;pproériate.
12 . He also felt like that the Couft sheuld-have
%F 13 the discretion rather than the language in the
14 rule that eays the Court shall presume that the
15 ~ pleadings -- no, that the Court shall impose
416= : sanctions.- That should be a dlscreflonary act
17 depending upon the facts and circumstances as they
18 appear.
19 4 He also felt like that the impostion of
20 sanctions under the current draft is predicatee on
21 a pbad faith good cause standard which is similar
22 to the pre 1983 Federal Rule 11 stancdard. And he
23 points out that bad faith has caused considerable
0 ‘ 24 problems in the federal courts and is the subject
) 25 of considerable criticism and that since it has

512-474-5427 SUPREIE COURT REPORTERS CHAVELA V. BATES
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not worked well there, tnet we should be cautioned
about using that étandard here on the Texas
practice.

MR. TINDALL: It's hard for me to
match the éfétute against your proposed rule.
Where 1is fhe key difference in the standard of the
statute, Gilbert?

MR. ADAMS: Well, I think that the
first ﬁain difference is the fact that the statute
applies only tq a few types of cases that'the
courts éfe faced with.

MR. TINDALL: Okay.

MR. ADAIlS: The triggering event, of‘
course, is the signing of -- that triggers it and
it's the certification. That's the same thing as
the stétute provides.‘

_MR.‘TINDALL: Let's assume it's a
contract dispute.. And it's an allegation of
whether it's frivolous. What's the standard?

CHAIRMAN SOULES: Stancards are
common .

MR. TINDALL: The standards are the
same?

CHAIRMAN SOULES: Yes.

MR. ADAMS: The standard is -- under
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the proposal you'll see it's grqund;ess and
brought in bad faith or groundless and brought for
the purpcses Qf harrassnent. Now;, the statute
says groundless and brougnt in bad faith,
groundless and brought for the purposes of
harrassment or groundless and interposed for an
improper purpose such as unnecessary delay or
needless increased cost of litigation. So, there
is one additiéna; gréund that's set forth in the‘
legislation.

MR. TINDALL: Is there some reason
that wasn't in your proposal, the last one?

MR. ADAMNS: No, not really. This
proposal is one that Luke actually sent to us and
wanted us to use as a draft for the purposes of
this meeting.

MR. LOW: | Gilbert, let me see if I've
got it. As I understand it, the one that we're
proposing =-- there are two\situatiéns. "Somebody
brings a lawéuit that's for experiment or delay or
something like that or just to get a ficticious
ruling is held guilty for contempt, and that's not
é change. That's already been in there. UNow,
we're really addressing what the legislature did

and we're talking about a frivilous lawsuit. And

512-474-5427 SUPREME COUERT REPORTERS CEAVELA V. BATES
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as I understand it --

MR. ADAMS: It's a pleading.

MR. LOW: Yes.

MR. ADANS: Any pleading.

MR. LOW: Right. So, the first phase
of it we're not éhanging the law in the sense of
pringing it to get an experimedtal decision or
something like that. That's not changed. So,
we're really dealing -- and as I read it, I think
what we've done here is a more reasbnéblé approach
and not theiapproach the legislature.took. I
think they took'a harder approach because
everybody is down on lawyers and so forth. And i
personaily favor a watered down version because I
don't think there's all that much that goes on
in -- :

CHAIRMAN SOULES: A fairer version?

MR. LQW: Pardon?

CHAIRMAN SOULES: A fairér version.

MR. LOW: Yes, a fairer version. I
didn't mean watered down. Strike that frem the
record. Andg I think we've done that. And I think
Qe've -- ané I think this proposed language change
may be made or something. But I think that's

basically the difference.

tr
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MR. ADANS: I
is sone
ought to consider.
portion of the statute, that
reasonable tYpe of language.

some.of the -- it might make

clearer about what the Court
it would sclve the complaint
raised

because Rule 215 is pretty broad.

language in the --
1anguége.
PROFESSOR EDGAR:
problem with the language of
yet we have referénced octher
rules to Rule 215.
CHAIRHKANK SOULES:

committee since ~-

PROFESSOR EDGAR:

personaililiy

legisliative language

language in the statute that the committee

I think that the sanctions

ianguage is

[sY]

It

satis

might

i

it

[

just a little bit

shouid consider. Anad

that David Beck had

about just having it reference to Rule 215

And that

isn't bad

I don't have a
the legislation. But
sanctions and other

The work cf this

And I don't know why

we need tc single a sanction reference under Rgle
13 to any different standard than we've done in
any other r{le, to me.
CHAIRHMAN SOULES: Since 1984 this
committee has been attempting to key sanctions to
215 sc that anybody wants to kncw what kind of
£74-5427 SUPREME CCURT REPCRTERS CEAVZELA V. BATE
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1 sanctions are in the Texas practice, there it 1is
Efj 2 ‘in one place. Ahd éven the Februarf 4, '57
3 administrative rules pick up Rule 215. The whole
4 civil procedure gamnit néw focuses on 215 for
5 sanctions.“ Ancd 'all other sanctions that useada to
6 be isoclated are being changed to direct to 215.
7 That's the reason --
8 PROFESSCR EDGAR: Thaf doesn't offend
9 ' me at all. -
.10 » o _CHAIRMAN SCULES: It's easier.
11 'PROFESSOR EDGAR: Huch easier and
12 " consistent.
§ 13 CHAIRMAN SOULES: &nd consiétent.
14 ' . PROFESSCR EDGAR: There's one thing
15 ' though I noticed, one aifference, that there is
16 ° \'_;eferencé to feferré1 ﬁo'the grievance committee
17 in the statute_and not ﬁere. And that's not in
18 215 either. |
19 ‘ CHAIRMAN_SOULES: But that's in the
20 court -- Judge, where is that elsewhere 1in the'
21 court order? You mentioned it to me.
22 - _JUSTICE WALLACE: That's a violation
23 df the -~ and I tola you I was coing to look that
iﬁ 24 up . But, Judge Rivera, is there a provision in
‘R .25 the Code of Judicial Conduct that says you shall

512-474-5427 SUPRENMZE COURT REPCORTER CEAVELA V. BATES
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report an oifense that occurs before the Court to
thevgrievance committee? |

JUDGE RIVERA: I think there is. It
doesn;t exactly tell you that, but there is some
reference td that.

JUSTICE WALLACE: That, I'm quite
sure, 1s covered in the Code of Judicial Conduct.

CHAIRMAN SOULES: Where a lawyer is
guilﬁy cf misconduct before the Couft on a
continuing basis.

JUDGE RIVERA: Code of conduct for the
aﬁtorneys.

JUDGE CASSEB: Professional conduct:

CHAIRMAN SOULES: So as elsewhere --
either in the code of professional responsibility.
or ethical consiaerations of the#coae'bf'judicial
conduct that says that if a_lawyer continually‘
abuses a prccess,‘the judge is supposed to report
it to the grievance committee. Sq, that's taken
care oif scme place outside of the rules of civil
procedure by an order of the Supreme Court
already. Rgpealing that will not -- to répeal

ng that's not spoken

-

that is not to repeal someth
to by the Supreme Ccurt in another place.

I hada some concerns. about that when I

-5427 SUPREHME COURT RSPORTLERS CHAVELA V. EATES
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discussed tnis with Judge Wallace because that was
the one concept that the rule does not address.

And then we realized that, however, codes that are

[$Y)
L

part of the Supreme Court's order and judicial

i1

context do add

~

25s that very same problem. So,
there's a2 mandate for that anyway that takes care
of that. There would not be a gap.

MR. McMAINS: 3B3 is =--

JUDGE RIVEﬁA: 3B3, code of
professional conduct by a lawyer.

MR. MCMAINS: ——'app;opriate
disciplinary.measureé against a lawyer for
unprofessional conduct of which the judge may
become aware.

CHAIRKHAN SOULES: So, tnat speaks to

" this problenm.

JUDGE RIVERA: Now, that is also the
law now.

PROFESSOR EDGAR: Well, the
iegislation also makes reference to the State Ear
Act too, Article 328-1.

HMR. BEARD: Luke, you know, I'm very
much opposed to anything that has a chilling
effect on anyone who wants to come in with new

theories and all and take up popular sides to
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1 litigation. Ig there anything that keeps us from
2 inposing sanétions Or CcOsts against'the party
3 urging that it is é frivclous lawsuit or a
4 frivolous defense and loses? DBecause we get in --
5 you know, beceptive Trade Practices Actk, you'vg
o got lawyers whose every answer has a standard
7 pleading, frivolous cause ¢f action. Can we
3 punish the people who try fo nake it -- to go
9 through this énd then lose?
10 CHAIRHAN SOULES: Let me ask you
11 this: Can wexget thfough this Rule 13 and then
12 -try to cverlay that concept on it withcut =--
13 MR. SPARKS (EL PASO): Rule 11 is whét
14 he's talking about.
15 CHAIRMAN-SOULES: What's that?
16 . MR. BEARD: ,‘_I>t',s part of the whole
17 same thing.
18 MR, AQAMS: That's not in this. I
_don't think what you're talking about is a concern
20 with regard to the proposed rules as reported.
21 "JUDGE RIVERA: I thought it was.
22 _CHAIRMAN SOULES: Well, either side
23 éan attack, as frivolous, a pleacing filed by the
24 other side. This is not a defendant's or a
25 plaintiff's rule. This i3 a mutual rule.
512-474-5427 . SUPREME COURT REPCRTERS CHAVELA V. BAT
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FMR. BEARD: But my view qf it is
whoever files that and fails to get the Court to
méke that finding pave f£cr all of the costs
involved in defending it.

PRCFESSOR DORSANEO: Even if they file
in good faith.

MR. DEARD: Even if they file iﬁ good
faith.

MR. ADAMS: HNo. This -- I think that
the Court could interpret somecne filing - if
they file a motion to sanction a party, if that's
what vyou're talking aboﬁt, and that motioh-itseif
was & frivolous motion, I think the Court would ge
appropriately --

MR. BEARD: But what I want --
regardless of whether it's in gcod faith{ob:
whatever it is, if they fail on this, they pay.

CHAIRMAN SOULES: No. That's not part
cf this.

HR. ADANS: Oh, I see. You're talking
about making it an automatic =--

- CHAIRMAN SCULES: In other words, if
vou say my pleading is £frivoclous, you filed a
metion -- my pleading is frivoious, I respond his

motion is frivoious. Wnoever 1cses can be
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sanctioned under this rule the way it's written
rignt now. |

IR. BEARD: 1lNo. It's frivoious =-- I
don't have to do anything. And if he doesn't
succeed, thén he pays the cost invoived in aill
that.

CHAIRMAN SOULES: That's not a part
this concept. liaybe it should be pbut it's ﬁot.

MR. BEARD: Can it be part of it?

CHAIRMAN SOULES: I'm trying to work

of

through this. I'll get to that after we've dealt

with whether we want this much of it. And we've
got & statute. We've got to do something to
supplant that statute or concede now that we've
let the legislature get in the rule-making
'bhéineés. i ' |

And this is an effort to pull together most

F

of what was in thé statute that -- and there wer
some good things. For example, the 90-day out w
never a part oi the COAJ discussions on Rule -=-
what is it 687 Rule 11. It got into the
legislative concept. I think it's a good
cocncept. Because you may file something that yo

need to take discovery on, and you may feel like

you need to inject that intc the subject matter

e

as

u

of

4

~1

1o
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tne lawsuit long enough to get a deposition. You
may be hit with "That's a frivoloﬁsAbleading.“

You get a couple of depcsitions. You recognize
that it is without merit. Ycu can withdraw that
pleading, and you cannot be sanctioned for having
filed it. Aand I think that's good. So, we gained
scmething from that process. I'm not going to say
it was all bad. It was moétly bad. But now
that's in this rule and it wouldén't be there
otherwise. And is that a fair assessment of that
situation, Gilbert?

"MR. ADAIIMS: It cerctainly is.

CHAIRMAKN SOULES: But the best of thé
statute --

MR. ADAIiIS: Let me say there were sone
pecple whp:thought ghatvwas'too short a.period of
time, that 90 days. And, of course, there were
some proposals to make it 30 days. And it wés --
so, that 90 day is a compromise period of tiﬁeA
that was arrived at.

CHAIRHMAY SOULES: Broadus, you were
there. Give us your view.

[HR. SPIVEY: ' 1I'd like to
(phoneﬁic) by the rule if whabt you were addresszing

there was that the attenpt of the legislature 1is

4-5427 SUPRENME COURT REPORTERS CEAVELA V. BAT
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not just a use of the court's function, but at the
same time it 1is én attempt éé use discreﬁion of
the court's function. And I think we ought to be
a little bit careful not just to react cn that
basis, numbeyr one. HNumber two, not toc make it
appear that we're reacting on that basis.

But I thought at the time it was being
consideredr—— aﬁd told the key mémbers of both
houses, and I thought it was unconstitutionai. I
think it £lies right in the face of Section 31 of
the constiﬁution ;hat you attacned. I was aware
at that time and discussed it with them in thé
committee hearing. But. it was very much like
talking with my wife when I get home late, I

think. There was one thing that was going .to

‘ha pen and itiwas'going to be a frivdlou% pleading

bill, period.

And, you know, in discussing it with them, I
felt‘very candidly the gocal wasn't a bad goal. It
wasn't a bad idea. If ycu don't get at what
they're talking about, it's a chilling effect as
long as it remains procedure of which it shouid
Be. And I think that's the second thing. T think
it is unconstitutional. The statute itself is

unconstitutional because it violates the open
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courts act. And, again, I made that comment. And
one'of our efforts in trying to negotiate was we
didn't want tc be involved in something that --
try to hide behind the log and create sometihing
that's unconsti utional. But that's just one area

where we Gidn;t even get to that ccnsideration.
Here I am saying that and Judge Wallace Knocws --
has a better idea than anypbody does whether it 1is
or is nct a guess, but it seems to me that, you
Know, we can -- by clear reading of the attachment
that you've got attached -- that 22.003, which was
in the Geovernment Code passed by tne legislature,
that the Supreme Court -- Section C says so that\
the Supreme Court has.full rule-making power 1in
civil actions. A rule adopted by the Supreme
Court repeals all conflicting laws and parts of

law governing practices and procedures in civil

action. But subsecquentliy that law is not

repealed. This includes procedure. All you've
gct to do is pass one rule and it's gone. And it

was awful hard to communicate that to the

~

committee.

Then yvou had to -- many ©OL you weren't
there. But Luke made a special trip when he

shouldn't have had to to.come up before the House

5427 SUPRENME COURT REPORTERS CHAVELA V. B
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1 Committee and made what I thought was a very good
2 presentation. Ana Patricia Hi1ll, whom I consider
3 one of the more serious members of the committee,
4 was genuinely interested notlin'dismantelling of
5 the laws, but interested in getting some frivolpus
6 litigation through, really challenged Luke head on
7 and very seriously and commented directly and
8 indirectly that the Supreﬁe Ccurt hasn't taken any
9 action on this. And it was a matter of real
10 concern to her.
11 I guéésvthat gets around to saying tHat méybe
12 we ought to give them either an invitation to
13 appear or some discussion with them because, yog
14 know, in my mind there's just absolutely no
15 guestion that this act is unconstitutional,
16 period.
17 CHAIRMAN SOULES: I wrote Pat_Hill a
18 letter 10 days ago inviting her to be at tinis
156 meeting, sent her a copy of this proposed rule, a
20 copy of the constitutional provision and a copy of
21 Article 22.006 of the Government Code, which is in
22 these materials at page 52 of the main materials,
23 and told her 1if she would 1ik2 tc speak to us on
24 this proposal, which is cn page 13, that she would
25 be welccme and cocurtecusly received. And so she
512-474-5427 SUPREYME COURT REPCORTERS CHAVELA V. BATEES
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1s, to my knowledge, not nere at this meeting. I
haven't seen her, and I've looked f&r her. But
she was invited to be here. And that's exactly
the way =--

MR. SPIVEY: She hasn't responded to -
ycur letter?

CHAIRHAN SOULES: She has not

responded tc my letter.

"MR.” SPIVEY: I feel like we should

discharge -- we've given her the courtesy of

4

notice. And I think she genuinely was -- there

was almost nothing else she would talk to you

about in the whole tort reform package other than
frivolous lawsuits. ' That was the big thing.

" CHAIRHAN SOULES: Of course, that weas

t,thefpﬁﬁpqée‘of'my(talk to her. But-what $he;

pasically told me was that -- the way I perdeived
it was that she said that -- she was telling me
that I yas,fg}sely represepting to her that ﬁhis
committee_seriously had under consideration
something‘like rule -- Federal Rule 11. And 1
told her flgtly that we did and that it would
beceming before this meeting, and that whilie I
couldn't say what this committee was going to do,

that I assumed it was gocling to meet with some

512-474-5427 SUPREME CCURT REPORTERS CEAVELA V. BATES
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.Rule-13_as it appears on page seven of the

e response. And she tolc me that we

pi

favorab
considered it before and.voﬁed it down andéd that
there wasnjt -- 1in effiect, there wasn't anything
pending, and that I was stating to her false
infoxmation} which, obviously, she mispreceivedf
MR. ADAMS: Well, obviously the
legislation is inadeqdate to address the concerns.

that the Supreme Court has for all types of causes

(2]

of action. And it is something that 1is
appropriate for this committee to address so that
ail causes of action will be incliuded and tested
by the same standard ahd not sone particula;
portion of the litigation.

CHAIRMAN SOULES: Well, doesn't the

ccmmittee as a whole have & recommendation on the

supplemental materials? And then we can go into
its language.

FMR. ADAMS: OCur recommencation is that
the proposal -- and it is there for the purposes
of discussion and adoption amendment or whatever

the committqe's will is.

CHAIRMAN SCULES: The motion 1is then

'—J
(ni

that we adopt Ruie 13 as apprears on pages cseven

and eight of the supplemental materiais. &And I

5427 SUPRENEZ COURT REPORTERS CHAVELA V. BATES
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know that's going to be discussed. TIs there a
second? |
MR. LOW: I second it.
CHAIRMAN SOULES: Buddy seconds itk.
ANd now we;re ready for discussion of this as
such.
MR. TIKDALL: Why do you broaden it?
The legislature seems to narrow it down to
Pleadings. It seems to me that your prOpcsai is
~going to expand this monster. Am I reading it
wrong? |
CHAIRIHAN SOULES: Yes.A Let me try to
find -- |
.MR. TINDALL: The legislation refers
only to what we'll call frivolous pleadings.
 PROFESSOR CARLSON: Yes, but on page
14 in the éupplement, pleading includes a motion.
CHAIRMAN SQULES: But then -- pieading
includes & motion. That's item four down there.
| MR. ADAMHS: You're tailking abou:t the
paper. It says pleading motion or other papers.
Is that whag you're referring to, that language?
CHAIRINMAN SOULES: At page 13 the

statute a

HJ

pears.

MR. TIHDALL: What is the other
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paper? What were you getting at on that?

CHAIRMAN SOULES: Anyﬁhing filed in
court is frivoclous.

MR. ADAMS: Sometimes you might file a
paver signéd by --

| IHR. TINDALL: Discovery -- answers to
discovery requests, they're evasive.

PROFESSCR EDGAR: Afficavits.

MR. ADAMS: Oh, yes, that would be a
pieading. If you ansver requests ior admissions
or reqguests for proéuction --

MR. TINDALL: Intérrogatories or
anything that's evasive in nature would be --

CHAIRMAN SOULES: Yes. And the
sanctions are under 215 just like‘théy are
anyway.‘f“' |

MR. SPIVEY: I think that's the
unfortunate partrqf this statute that was passed
by the legislature. It's going to impact the -
defense practice and the defense bar, I think,
nmore than the plaintiff's bar.

_HR. TIWDALL: The second question is
Qhat was the thought of the committee on deleting

this phrase, "groundless and interposed for any
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delay or needless increase in the cost'of the -
litigation"? |

HMR. ADAIS: That's just -- felt like
that was included in one c¢cr two.

PROFEZSSOR DORSANEC: Well, I really-

[e N

cdoubt i£ is included in cne or two, especially
after you read Fedaeral Rule 11. Hcw, whether it's
advisible to put that in the:e, I think it's
inédvisible. But to be candid, the rule is a
fairer version to borrowed language hsed earlier

han the statute.

CHAIRMAN SOULES: It's a fairer

version. The Federal Rule 11 has drawn some

critisism for heavy handedness from the bench.
This does not permit as much heavy handedﬁess from
the bench as Federal Rule 11 from,the federal
bench. And that has always been a'feeling of this
committee that the hand ought not to be quite as
heavy.

MR. ADAHNHS: Yet it provides the
protection for the litigants.

-CHAIRHAN SOULES: But it stiill
ﬁrovides the protection for the litigants.

MR. JOHNES: That's what's hard to

expliain to Patricia Hill because since her
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(inaucdiblie) -- -
| CHAIRHMAN SOUﬁES: Harry; does that
responc toc your qguestion?
MR. TINDALL: Well, we all have h§rror

stories of where we had to go to Pampa, Texas. and

[}

yocu get up there and the other perty tnen says
"Well, okay, we're withdrawing our motion or," you

know, "conceding our moticn," and we spent day

o

out of the office. If that's what three is trying
tc get at --

CHAIRMAN SOULES: We're trying to -

write a rule that will tzke care c¢f --

MR. ADAMS: Well, that would be
included in one.

MR. TINDALL: Is that incliluded 1in

.one?

MR. ADAMS: That's groundless and
brocught in bad faith.

1R. TIKDALL: Well, but, boy, that's
SO0 subjective.

PROFESSOR DORSANEOQ: BEad faith 1is
never going_to get anywhere.

MR. TINDALL: You'lil never get it that
you've gone to Pampa all day long and sgent a

night up there and then he withdraws a motion, or,

oL
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1 you know, I mean -- -
Eﬁﬂ .
2 CHAIRMAN SOQOULES: Groundless and
3 trought for the purposes of harrassment. He
4 harrassed you up there and then gave up. That's
5 the secondAstandard; groundiess or -- that's
6 disjunctive =-- groundless and brought for the
7 purpose of nharrassment. That's an independent
8 ground for sanctioﬁ.
9 MR. TINDALL: That numbér three, ve've
1cC ali been the butt of that deal where ydu thoughﬁJ
11 the cther side wés'causing unnecessary delay or
12 needless increase‘in the cost of litigation?
13 ‘ PRCFESSCR DORSANEO: We always think‘
14 that . ‘ S
15 . CHAIRHMAN SOULES: You can file a
16 - mqtibn for & pretrial order under Rule 166 éndf.s
17 thrash thet cut with the Court under Rule l§6. Or
13 - you can go &head and go as heavy handed as the
19 federal judges go. You've got your choice. But
20 166, that valuable tocl is very unutilized in
21 thosze kind of citrcumstances.
22 _MR. NORRIS: Luke, I want to¢ bring up
23 something Gilbert mentioned a little earliier. 1
S 24 think that the horror stories I Kkegep hearing are
%
| 25 excessive amounts of fines and things of that
512-474-5427 SyUPRENE COURT REPCORTERS CHAVELA V. BATES
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nature. For that reason, I'm really concerned -
aboﬁt leaving 215 in here. I know that our thrust
has been direct everyone to 215, but I'm more
concerned about the overall chilling effect on
litigation.. And for that reason, I l1like the
sanctions that are available under the statute and
think it would be wise to limit our sanction undef
the ruie similarly.

CHAIRMAN SOULES: One thing at a
time. Let's étart with the grounaless. Harry,
are you suggesfing,that we amend to include thne
third area?

MR.VTINDALL: Weil, sir, I would. I\
think those three may -- to me, you're ﬁever going
to prove bad faith, as Bill says. Two,
harrassmentiﬁsdaifficult. But three reaily gets
at some real abuse. And I'm not chilling
litigation. That'goes without saying.

| MR. SPIVEY: >Say three over again.

HR. TIHDALL: Pardon?

‘MR. SPIVEY: Say three over again.

MR. TIMNDALL: Number three under the
statute is ground =-- this is any pleading or
notion: "Groundless and interposed for any

improper purpose such as' to cause unnecessary

SUPREME COURT REZPORTERS CHAVELA V. EATES
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statute and I want to cite you a case. The case

. You enact what the legisiature did and what Harry

delay or needless increase in the cost of
litigation."” ©HNow, that's -- |

MR. ADAMS: VWnat's the difference in
harrassment and improper purpose?

MR. TIKDALL: Well, I would like to
Keep that. I mean, to nme, thaﬁ is =--

MR. ADAI!S: Isn't harrassment and
improper purpose the same thihg?

MR. TINDALL: I don't know if it is.
This is so alien to me to get into chilling people
out of the courthouse.

CHAIRMAN SOULES: Any improper purpose
is a problem with the federal judges. \

MR. SPIVEY: I've got a real problem

with Harry's propesition and that part of the
y p

is Patton versus Hamburger (phonetic) back in
1968. And I sent to get a copy of this case

because 1it's a classic example of what happens if

is suggesting there.

That was a case where -- it was a worker's
compensation case. And the child of the parties
had been adopted by the subseguent husband of the

mother of the children. - The father of the

512-474-5427 SUPRENE COURT REPORTERS CHAVELA V. BATES
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children hed given his consent in the chiidren

being adopted out. The father -- the naturail

father, who was no longer the legal father of the -

children, was Kilied in an accident -- and a
dispute between the pacrents of the decedent and
the children who had been adopted out of the
decedent.

David Scarbrcugh (phonetic) was on one side
representing the chilidren who had Béen adopted
out. ©Bob Huff (phonetic) was on the'other gside
répresenting the parents oif tie decedent.

And Bob said, "Let's tfy to settle this."

And David said, "Well, Bob, I'd like to but, you

know, a few years ago I had exactly this case and -

I was on the other side. And I tried that case
and itiWe@t‘up"to.the appellate court and the
Eastland Court of Appeéls held -- and ruled
directedly 1in point Thompson versus Dolye -
(phonetic) case decided 1948 that you're wrong and
I'm right." &And and he says, "How fcr the first
time in my life I've been hired in a case -- and I
have a white horse case and it's my case. And
it's directly against your point and I'm not going
to settle with you at all." And Huff saic, "Well,

why don't you just pay me a $106002" And

SUGPREMNE CCOURT RIEPCRTERS CHAVELA V. EA
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Scarbrough said, "I wouidn't vay you a penny,
Bob. Iﬁ weuld be unethical fdr me fo-do that."
And Bob said, "Well} I'll send my pup," and I was
his pup. And it wasn't skill or ability on my
part. It was just direct orders from EBob Kuff
that I file the claim.

Of couise, it was turned down by the Odessa
Court folilowing Davis' casé right on point. They
said'don'ﬁr—— thé-pafents of the adopted out

childrep don't pay. So, I appealed it to the

Court of Appeals in El Paso. They cited the =--

Judge Grissam (phonetic) ‘cited the Eastland court

case on point and didn't say something nice. He

"said, "We are in debted for both parties for
.excellent briefs." That was part of the holding.

- But it 'says, "We conclude as asserted by appellee

that the cases relied hpon by appellants -- and
thaﬁ was us -- are distinguishable, and that in
all other 5urisdict;ons from which authorities
ﬁave been cited, adopted cﬁildren have been
allowed to recover such benefits unless excluded
by statute.t

But what we had to do is cite all other

jurisdictions. The other side ha¢ the Texas case

on point and the constitution of the state of

SUPREME COURT REPORTER
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Teuxas. The Supreme Court granted the writ, and

Davis couldn't believe it. But we came down here

and argqued it.

And it was declded by the Supreme Court of Texas

on a five to four decision the opinion by Judge

Greenhiil -- the defending judges were Smith,

Grisham, Hamilton andé Stacy -- to reverse the

Paso court.
believe it. He had, lost the case ffom both
sides.

Well, undex Earry's proposition, I think

there is no cquestion that. I could have been

disbarred because2 I had noc Texas case. In fact,

had a Texas case directly against me.

[N

thing I couil
e&erybody'knows that that's not -- you know,
you're fighting an uphill battle.
believed us excep; the Supreme Court of Texaé

And I'm concerned that if you have that

cite was cut of state cases and

And nobocdy

And this was =-- that was in 196

The only

proposition in there, that this is the kind of

case that a leawyer wno believes his c

[

-

right and knows the law 1s against him, dang it,

1t's just not right, and it ought to be reversed

N

because it's not righ

{7
q

otherwise. You also have the right to advocate

ient is

even though the law is

(03]

And they reversed and Davis couldn't

'
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127
that cause in a court of law. A&And I think that's
what the 1egisla£ure could not perceive. They
could not understand thet you ought to change the
law sonetime. "Now, this was a court that was
never once accused of being -- except this one
time, I think -- of changing the law.

CEAIRHAN SOULES: Let's get
straight --

MR. TINDALL: Well, I don't want to
get cornered in the positign, Broadus,(of saying I
want to chillfwhat you dié, but either th?ee has
meaning here that's separate from one and two, of
it's narmless to add it.

CHAIRMAN SGULES: It does have

meaning, heavy handedness. -Let's look =--

r.évéfybody}.if you will, turn to=pagé‘15 of the

supplemental materials and we'll look at the
specific language. And we'll get a consensus of
whether we're going to add that as a ground or not
add that as a ground to paragraph one of propo;ed
Rule 13. We'll get right to what we're talked
about. .
| On page 15 of the supplemental materialis,
right here, counting up sixz lines, from tiie bottom,

is the ground that's under cebate. It's not in

-474-5427 SUPREME COURT REPCRTIERS CHAVELA V. BAT
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N 1 the rule, proposed rule. Harry 13 suggesting that
L; 2 maybe it should be included. And it says,
3 "Groundless and interposed for any impro?er
4 purpose such as to cause unnecessary delay or
5 needless increase in the cost ¢of litigeation.”
6 Now, let me just see by shew of hands a
7 coensensus. How many feel that there should be
8 another ground in addition.to "groundless and
9 brought in bad faith" and "groundless and brought
10 for the purpose of harrassment" in the rule? Show
11 by hands. |
12 PROFESSOR EDGAR: Well, I'd like_ to
13 comment on it. Before you discuss that -- beforé
14 you draw the line here, I'd just 1like to make a
15 comment.
16 | - CHAIRHAN SOULES: Okay.
17 . PROFESSOR EDGAR: iie recognize ncw
18 under the discove;y sanctions that a purpose for
19 gelay can invoke a sanction. And it seemnmns
20 somewhat inconsistent to me to recognize a
21 sanction for purposes of delay in the discovery
22 area where you don't do it here.
23 CHAIRIMAN SQULES: Ckay. There's the
G; 24 ianguage. What's the consensus? Do we add that
) 25 ground or not add that ground in the propcsed Rule
512-474-5427 SUPRENE COURT REPORTERS CHAVELA V. BATZSS
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13?2 How many say we add the ground that shows up
on page 152 The Chair is going to call for a

consensus. If it's a very one-sided thing,

3]

[N

there's no sense in continuing to debate it. If

it's a close isscue, we're going to debate it until
vie get it resolved. But somehow we've got to keep
moving.

Okay. How many feel that this number three,
"Groundless and interposed for any improper
purpose such as to cause unnecessary delay or
needless increase in the cost of litigation,"

should be added to Rule 13 as proposed? Four.
How many feel that it should not be added? \MNine.

Okay. In my judgment, we should go on to andther

issue and consider that one resolved. Now, I

.don't want .to chill, but we .do have to move on.

MR. SPIVEY: He's about to explode
over here. He's not getting chilly; he's get

hot. I want to hear him. He's got something good

CHAIRMAN SOULES: Well, he's wcecn.
He's that yqQu'd-better-stop-talking-you're-
liable-to-lose. Okay~ W211l, now, we'll leave
that out. We still haven't passed the rule, the

recommended rulie. Now we go c¢n te sanctions. Do

wl
o
| O8]
~J
n
c
o
)
=3
t3
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1 we have sanc;ions keyved to Rule 215 as ig the
2 uniform practice ocutside of this rule, or do we
3 ﬁut special sanctions in Rule 13? How many feei
4 that we should use Rule 215 sanctions in this
5 ruie? Shoﬁ by hands.
6 PROFESSOR EDGAR: I'm sorry, what was
7 the guestion?
8 _CHAIRMAH SOULES: Hew many ILeel that
9 we shouid use the format of Rule 215 for thg‘
10 sanctioné'in this rule? Show by hands, please. -
11 Eight. :How'many feel that we should ha§e the
12 sanctioﬁslthat the S£atute suggesis? Okay.
13 That's sixz to four.
14 MR. TINDALL: ' Can we discuss that
15 matter? That's & big remedy and I think Lefty may’
16 have  a pdiﬁiAheré; I would iikezio'heér'moie-dnt
17 that.
18 CHAIRHAN SOULES: Ve have discussed
19 it. Does somebody have anything new to add to thé
26 discussicn than we've had before? Otherwise,
21 let's get on to some additional issues.
22 -MR. MORRIS: Well, I think this is
23 new. We are kind 6f creating & new animali or
24 creatuge here. And I think that we need to go
25 carefully about what we allow a judge to Go with
512-474-5427 SUPRENZ COURT REPCRTERS CHAVELA V. BATE
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regards to the sanctions. That can get out hand
gquickly and be very unfair and be very damn

depressive. And I think that we know that judges

.just like lawyers -- there are iawyers all over

this state that have their own proclivities. They
have people that they don't 1like, aﬁd some of themn
sure don't like me, and that's fine. ©But I don't .
want tc go in there énd Gget unnecessarily strapped
with a bunchn of sanétions. And I think if wé're
Creating a new creature here, that it's not asking
too much of this committee to set out some
reaéonable guidelines for the courts to follow ip
this state so our litigants don't get unfairly
strappéd by soﬁe oppressive decisions.

CHAIRMAN SOULES: Okay. Anything else
néwé Anybody Qant to change a vote?

MR; LOW: Am I sure that on page seven
there are three sanctions? That's all -- that's
ail -- 1is that top of the page added on? Is that
the only sanctions?

.CHAIRMAN SOULES: I'nm sorry, what?

-MR. LOW: Page seven -- 17, I'nm
SCrry. Those three sanctiocns, are those the only
statutory sanctions?

CHAIRMAN SOULES: VYes.

W

e

(63}
e
[\
~J
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MR. LOW: The thing that bothers me,
three is really Rule 11 in the Federail Rules; kind
6f. And that's what botéers me, because Rule 11
has created some bad situations.

| CHAiRHAN SOULES: Does anybody want to
change thelr vote on sanctions?

MR. MORRIS: Well, how would you
distinguish -- I'a like to discuss it, Luke. I
may ﬁant to chahge ny mind.

CHAIRMAN SOULES: Well, 1f you do,
you're on the losing side, so it doesn't mattér.
We've got to move on. |

MR. LOW: I affirm my vote.

CHAIRMAN SOULES: Does anybody want to
change their vote? Does anybody have anything new
to say?

MR. MORRIGS: I want to know something
and surely I can ﬁind out. I want to know how you
-- what the different distinction is between 215
in your mind, Buddy, since you wrote this.

MR. LOCW: No, wait --

-CHAIRMAI SOULES: Okay. UHow, we're
rmecving to the néxt paragraph. Is there anvthing
in the last paragraph cf the rule as proposed?

JUSTICE WALLACE: Can I get one thing

£-5427 SUPREME CCURT REPCERTLERS CEAVELA V. BATES
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1 said about it, because I'm goinértbuhavemto'
2 present this to the Court? And I'm not at,ail
3 clear. I've been going here and reading over the
4 sancticns inl215,'and I'm not sdre cf any sanétion
5 in here that would apply tc¢ this type'of action.
6 Woulild you cliear that up for me? |
7 HR. ADAIIS: Well, I think I stated
8 that was -- I thought was a -- was just confusing
9 to tryAtp wéae ﬁhfough 215 and figuré.out Qﬂat té
iOs do. |
11 JﬁST;CE WALLACE: 215 1is brokén do%n
12 to sanctiéné forudifferent actions. |
13 MR. ADAMS: That's right.
14 JUSTICE WALLACE: And none of them --
IS at leaét'l haye not been able to understapd how
16 ?andene~of thése iélgoihg to apﬁly-t§~this'
17 offense. A
.18 MR. ADANMS: The sanctions by 215 may
19 narrow the available sanctions of the court.
éO Because I think 215 wasn't written with the
21 probable concept in mind of dealing with all types
22 of pleadings. It was designed to deal with.
23 specific types c¢f pleading problems ana discovery
24 problems.
25 So it could be -- but you'd have
512~474-5427 SUPREME COQOURT REPCRTERS CHAVELA V. BATE
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consistency. It yop're looking forfconsisteﬁby,
you're definitely going to have consistency by
rererring it to 215, because the Court is going to
have to use the same standard. Say if it's a
frivolous ;- the frivolous pléading is an improger
response to production, say, or to answers to
interrogatories. Well, I guess there could be
some confusion about which rule you're applying.
Can you file your motion under frivolous pleadings
as well as some o0f your other rules. Or .if you
filé under one or ﬁhe other,Acould the Couft have
greater discretion?

80, 1f you tie at all to 215, then the Court
has got to do the same thing in any type of motion
that a lawyer files with regard to discovery.

But, on the other hand, if he files it ﬁith'regérd
to some other aspect of some other type of

pleading maybe not covered by 215, then it might

‘present a problem.

CHAIRMAN SOULES: Well, 1in 215(3) the
Court =-- the rule assembies all the various
available sanctions.

JUSTICE WALLACE: But it refers back
to 215(2). 1, 2, 3, 4, 5 andé 8.

CHAIRMAN SOULES: Sanctions

5427 SUPREIIE COURT REPORTERS CHAVELA V. BAT
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availapnle. You could say "may" -- fshail—impose

ot

any sanction," and just use that language right

out of 215, "any sanction authorized by"'——
JUSTICE WALLACE: The only thing

you've got there, though, is disallowing any
further discovery, order charging expenses,
designated facts chall be taken, five is strikiné
pleadings, and eight, avoiding to pay expenses.

chIRMAN SOULES: That covers it.

PROFESSOR DORSANEO: I don't see the
difference>between‘the two provisions ﬁyself, |
éxcept in wording.

CHAIRMAN SCULES: Except that we have
cases that construe with 215.

MR. ADAMS: But I mean you're not

jﬁding to have théAproblem with incoﬁsiétendy that

vou will -- as long as you leave the reference
with 215, I think you're going to have more
consistency with the sanctions.

MRf [HcCONNICO: I th;nk what the judge
is saying, so much of 215 is specific for
discovery where this isn't.

JUSTICE WALLACE: If I understand, the
object of the bill is to get away, from filing

frivolous lawsuits, period, or frivclous answers,

L -5427 SUPREHE COURT REPORTERS CHAVELA V. BAT
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‘lawyer, sanction him by so much money because it's

fine but there are expenses. In other words, if a

135“
you don't get into discovery of the motion ~-- of
course, it covers motions.

MR. ADANMS: I think it's going to
cover. The way this is drawn, you're going to
have a remédy under this rule, Rule 13, for

discovery abuse.

JUSTICE WALLACE: You can't find the

not provided for in here.

MR. ADAMS: That's right.

JUSTICE WALLACE: éo, you've got
pretty doggone limited sanctions} nothing'about
reporting him to any grievance conmnittee.

CHAIRMAN SOULES: Well, there's not a

persdn filésta frivoious pieadiné, it's éttaéked[
the judge agrees, what can he do? ke can cut off
discovery. That'; one sanction. Because it's a
frivolous pleading, he can sure cut off
discoveéry. He can charge the -- any expenses of
prior disco?ery as taxable court costs. ﬁe can
order that facts be established.

JUDGE CASSEB: Could you order the
lawyer for contempt?

CHAIRMAI SCOULES: Cnly if he's filed

512-474-5427 SUPREME COURT REPORTERS CHAVELA V. BATES
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MR. LOW: That's right.

CEAIRIHAN SOULES: Now, this is the
first crder. He can refuse to allow the party to
proceed with -- strike pleadings. He can -- weli,
he can tredt 1t as contempt o0f court under six.
Ee can charge the costs. Now, thosé are the
215(2) (b) sanctions.

JUSTICE  WALLACE: The only contenpt
though is for failure to obey any orders.

CHAAIRMAK SOULZES: Okay.

MR. ADAHS: ©Does it have to be
rejected -- it would have to be inteﬁpreteé that
these sanctions will be the type that the Court
can impose, because it would be a type'of
séﬁction§;~u5

CHAIRHMAN SCULES: So, the Supremnme
Court's history of sanctions cases is going to
overlay on this without starting over again if we
use this. I don't know whether that responds to
you, Judge,Abut that's the concept that is
intended to .be here.

PROFESSOR DORSANEG: There's a little
bit of a problem in some of these we should have

fixed. Like 2(b) (38) taliks about an award of

()]

J

1§
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expenses but it uses the term "unfortunately" from
the prior version of the rule caused by the
failure. And really there are scme problems %hat
don't make 2(b) as flexible sanction-wise as it
ought to be when it was changed fronm a two-step to

Sine

[l
&]

&

a one-step b £. &Eee tne language here,
"caused by thne faiiuge," well, that really is a
troublesome language because it suggests oniy
violatioﬁ of codrg order. s .";//

) -.JﬁgTiCE WALLACE: Did I diieqtmﬁhat -
maybe —;“to gﬁ wvith 215(3) -- £hét is 1, 2, 3, 4,»
5 and 8 oflé(b). That's éorrect, that'éﬂwgat-
we're going to.

CHAIRMANASOULES:ﬁ'Exéept I think six

-—- weli, s8ix has to do with the order. That's

“right.. It would be the same ones that are

1

referred to in ieé(b)(3).

JUSTICE WALLACE: That one there is a
whqle lot -- the one we're looking at.

CHAIRHAN SOULES: It's available under
Rule 215(b). 215(3).

.PROFESSOR DORSANEO: 215(3).

CHAIRMAN SGUL

o

S: 215(3), yes.
PROFESSOR DORSANEGC: Te have to

recognize theat (a) has that problem within it.

i
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It's hapd>to get from 3 back tc 2.

CHAIRHMAN SCULES: Right. We can fix
ﬁhat in the next couple years. We'll know that
that's there.

JUSTICE WALLACE: At least we Kknow
whaﬁ'we're looking ;t.'

CHAIRMAN SOULESZ So is that
responsive to;yqur quéstidn, Judge?

o :'JﬁéTICE;WAiﬁACE: Yes.

... CHAIRMAN SOULES: Okay. Now, going to

'the last paragraph. It shows that the burden is

g

;¥ M"groundless"? .

on thne moving'party: " The éresumptidn is that

pleadings and motions and other papérs are filied

" in good faith.. - o o7 e

MR. LOW: -Where is the definition of

e B

CHAIRMAN -SOULES: That's out of the. .

statute which was a:pretty gocé -- I thought, that

the lawyers were_able'toiget.» And let me see if I -

can f;nd iﬁ.
| .MR; McMAIHNS: 'That's out of the
;epealed statutes;:
CHAIRMAN SOULES: The repealed
statutes.

MR. LOW: This "groundiess in law,"

SUPREME COURT REPORTERS CHAVELA V. Ba
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that could hit on a lot of ¢ ses'th;t -

CHAIRMAN SOULES: Groundless means no
basis in law cr fact.

MR. ADAMS: The sentence says -- as I
recall, the Senate's version of this scid
groundless meant there was no basis in law andé in
fact. in the final version it ended up with an
"or"™ in there.

JUDGE CASSEB: Under (a)?

MR. ADANS: Add under<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>