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SUPREME COURT ADVISORY COMMITTEE

BE IT REMEMBERED
above entitled matter came on for hea
the 15th day of July, 1989, beginning
o'clock a.m. at the Texas Law Center,
Austin, Texas, and the following meet
reported by ANNA L. RENKEN, Certified
Shorthand Reporter and Notary Public

for Travis County, Texas.
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{Saturday July 15, 1989 Hearing.)

MR. SOULES: Let's be in

order, and we'll go ahead and get started. I

want to thank everyone for being here on a

Saturday morning. I believe we have an agenda
that we can finish in a day, maybe even a
short day depending on the needs of each of
these suggestioné for debate and maybe some
changing as we go along, but I don't think
there's going to be any problem getting our
agenda done today.

I want to welcﬁme the new
members, Justice McCloud who is here
representing the chief justices, and Justice
David Peeples who is here, a new member
representing the State Bar of Texas Committee
on Administration of Justice, and Doak Bishop,
who is here as representative of the State
Bar's Rules of Evidence Committee. So welcome
to you new members. We appreciate your being
here to contribute today.

Our last agenda which we
managed to complete in a two-day session was

these materials (indicating), which ran about
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1200 pages; and our agenda today which
includes the suggestions, the minutes of the
last meeting and the red line versions of all
the rules that we're going to recommend
changing is about half the size of one of
those volumes. So to have done all that you
did last time was really amazing and a great
accomplishment,

I think to start with
today I'd l1like to recognize Elaine Carlson to
tell us about the local rules project, and in
recognizing her I need to tell you that she
has now read every published local rule in the
State of Texas.

JUDGE CASSEB: She ought
to really be confused.

MR. SOULES: As Mr. Casseb
said, she ought to really be confused. In the
local rules effort, we did gather up all of
the local rules that are printed in the State
of Texas, and we did that by Jjust hounding
every district clerk and local administrative
judge until they either sent us their rules or
told us that they had no written rules, one or

the other. They either had to tell us they
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didn't have them or send them to us. And
Holly spent about three months in that
effort. And as a matter of fact, there were
203 that have them or 201.

MS. HALFACRE: 203, I
believe.

MR. SOULES: 203 counties
have written local rules, and 51 do not. They
were all collected in volumes that were about
two -~ they were actually thicker than this
(indicating)., two volumes thicker than this;
and in a uniform numbering system some of
which was done by the local administrative
judges together with their judges, which is
the way we preferred to have it S0 that we
didn't get their rules in a category they
weren't pleased with. But there were a lot of
them that came in and we had to re-~number them
and get them into a uniform numbering systenm
that's now mandated by the February 4, 1987,
Supreme Court Administrative Order and the
various rules of the regional judges.

But we've made a lot of
progress. Elaine then volunteered for an

enormous task, and that was to read all those
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rules as they are numbered in the uniform
numbering system so that all the rules on a
certain number would be collected together, to
read all of those and to eliminate
duplications and inconsistencies with the
Texas Rules of Civil Procedure, which the
local rules, of course, are not supposed to
have any inconsistencies, and she has done
that and sent that work product back to‘my
office.

So I can't -- I don't know
how you can recognize that size of piece of
work other than just to say a "thank vyou."
That's the biggeét word I can come up with,
Elaine. That's an amazing piece of work, and
we are forever indebted to you for that. That
advances this project certainly beyond what
anyone ever thought it would get to, and maybe
we're on the right track now.

MR. DAVIS: Are vyou
checking that over now to make sure it's
right?

MR. SOULES: Tom, if
Elaine Carlson did a job, would you re-check

it? Of course not.
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MR. DAVIS: That and other
reasons.

MR. SOULES: But if you
would like to form a committee and be its
chair. So, Elaine, give us --

MR. DAVIS: I thought the
chairman ought to check it. That's all.

MR. SOULES: Tell us about
your experience. I'm sure we are really -- at
least I know I am and I think the rest of the
committee are very cu;ious to hear what vou
found in that collection of rules and vyour
view of it and your view of how the project
can go forward from here.

PROFESSOR CARLSON: One
thing I concluded was that I think we found
the solution to repeat felony crimes and we
should make convicted felons read the local
rules. But beyond that, it was a very
interesting project and gave insight into a
lJot of regional variations.

There are some problems
that remain, and as Luke suggested, what we've
done is gone through and try to eliminate what

were duplicating one another, to make the time
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periods consistent with the Rules of Civil
Procedure, and third, to eliminate those rules
that are in conflict with the Rules of Civil
Procedure. I have set forth a very extensive
letter to Luke. I have tried to do my best to
edit any conflict, to amend a conflict of a
given rule, but I think what we have left is
still a pretty bulky project. I don't know
how many pages it's going to come down to. I
suspect it will have to be, Luke, a fifteen
some hundred pages, probably still probably a

thousand-page effort my best guess. And we

'still have a problem that I think we need

another run-through for inconsistencies with
substantive law. I tried to do it as I went
through the phenominal project.

For example, in the Family
Law area local rules that said doesn't comply
with certain reguirements your divorce decree
could be dismissed with prejudice. I suspect
the State of Texas can't require people to
stay married because the lawyer didn't comply
with the local rules. There were a few.of
those blatant errors that I caught going

through, but we need another run through.
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Thé rules have not been
amended at all to conform with what might conme
out of the work product from 1989 in this
committee. So that's another run-through on
those rules that the Supreme Court promulgates
this year effective 1990. They'1ll have to,
you know, cull through some of the local rules
as well. And some cof the local rules in
counties don't have any local rules as Luke
suggested, and the major area of concern I
have left is whether or not the State of Texas
Supreme Court by the Regional Rules of
Judicial Administration mean to suggest that
courts do have to have some local rules o=n
certain subjects like docketing procedures and
trial settings. So whether that conclusion is
correct remains to be seen. But other than
that, the project is coming along, and we've
got one pass-through and suspect probably to
have several passes through before it's
finished.

MR. SOULES: Does anyone
have gquestions or comments for Elaine? Thank
vyou, Elaine.

Next on page -- beginning
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on page two are the minutes of our last
meeting, and I mailed these out, and I
appreciate the responses I got by phone and by
lJetter, and I attempted to make corrections
responsive to those suggested corrections, and
I don't know if I got them all made, but we
tried to. And if there are others of you that
may now have suggestions for the minutes, I'd
like to hear corrections to the minutes that
appear on pages one through ten, 1f there are
any corrections. If there are no corrections,
those in favor of approval of the minutes as
presented here, say "Avye."

COMMITTEE MEMBERS: Avye.

MR. SOULES: Opposed?

COMMITTEE MEMBERS: (No
response. )

MR. SOULES: If someone
finds an inaccuracy in these during the day,
please let me know, because we still can
correct them before they're sent to the
Supreme Court.

Next on page 12, the
Senate Bill 874 was a bill that passed both

houses of the legislature. When I finally

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14
caught on to the bill, it was in the House on
the third reading on the local and consent
calendar, and had already passed the Senate
unanimously. There was no inconsistenéy with
the House version, so there wasn't going to be
a conference committee, and in order to stop
the bill we would have had to have a
two-thirds no vote on third reading on the
local and consent calender with no one having
made an objection vet.

So obviously that wasn't
doable in spite of the fact that a number of
San Antonio legislators indicated that they
would help but for the status of the bill, and
they did help on the Rule 13, which I'll talk
about in just a minute. The Chief Justice and
Justice Hecht and many of you -- I know John
0'Quinn wrote a letter to the governor, and
Tony Sadberry and several others to veto that
bill, and the governor did veto it. But SB874
essentially said that the Supreme Court of
Texas couldn't make rules inconsistent with
the statutes, and put the legislature back
into the rule-making business; whenever they

decided they wanted to change a practice, they
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could pass a statute and that's the end of
it.

Well, that got vetoed.
And if we watch for it next time coming back,
if it does come back, and start out early
enough, I think we can probably keep it from
getting as far as it did, because just as a
matter of reason it shouldn't. Tﬁat type of
legislation I think is not necessary. I
believe maybe we'll have some support in the
legislature, because on page 12 is a letter
that I got from Senator Glasgow. I went up
and testified on $SB1013, which was a statute
for frivolous pleadings and suits, and ate
crow for about an hour, and just because
probably I did not communicate as well with
the legislature as I should have after we
passed Rule 13 to cover all cases and not just
tort cases, and with this S§B1013 it got
stopped and never did pass out of House
Committee or the Senate Committe, I believe.
I think it never got out of either committee.

But the important thing, I
think, in this letter from Senator Glasgow

talking about that hearing and the letter that

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *£12/452-00089




I

-

i




10

11

12

14

15

16

17

18

19

20

21

22

23

24

16
was submitted and then this paragraph, "As we
discussed during the hearing, it appears that
part of the solution to this gquestion
regarding sanctions for frivolous lawsuits
would be to have better lines of communication
opened up between the legislature and the
Supreme Court." I think that's part of our
job, maybe largely our job, especially on
rule-making.

And Senator Glasgow and I
really talked about better communications on a
broader basis than just frivolous lawsuits, so
I- think perhaps maybe we should resolve here
to communicate as fully as we possibly can
with the Senate and the House in order to keep
them advised of the efforts that we are making
towards the improvement of the administration
of justice and the fact that we want to be
cooperative and work in cooperation with the
legislature to improve Texas administration of
justice in all ways.

Do we have a motion to so
resolve?

PROFESSOR EDGAR: So

moved.
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MR. SOULES: Seconded?

JUDGE CASSEB: Seconded.

MR. SOULES: All in favor

say "Avye."
COMMITTEE MEMBERS: Aye.
MR. SOULES: That's
unanimous. I'll prepare a resocolution of this

committee and submit it to Senator Glasgow,
who of course is the chair of the Senate
Jurisprudence Committee.

There were then other
letters back about our legislative efforts,
and I think -- I put these here just to show
that there is legislative response. So I will
try to do a better job about picking up early
on legislation of interest to us in the next
session and try to get that information to vou
as early as I possibly can for any action that
we may chose.

Justice Hecht, good
morning to you, sir.

JUSTICE HECHT: Good
morning.

MR. SOULES: Do you have

remarks for the committee this morning-?
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JUSTICE HECHT: No. Once
again, we appreciate all the good work since
the last meeting and thank you for coming.

MR. SOULES: Next is a red
line version of the rules that we did last
time. That starts on page 17 and concludes at
page -- it looks like 120. I did get written
input from several of you, and I made the
changes that I felt were -- there were some
new suggestions, some thoughts for some maybe
some additions to what we had done, and those
I put in the new materials beginning at 121
and going back into the rest of the book for
action today. The suggestions that I got back
which were corrective to my original red-line
work product, I made or tried to make all of
those.

Does anyone see anything
in these pages from 17 to 120 now that's
inconsistent with the resolutions of the
committee in our last session?

MR. TINDALL: Luke, I have
one. T think it's really just a cleanup. On
page 46 when we added the pychologist, Rule

167(a) =--
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MR. SOULES: Right.

MR. TINDALL: -- I think.
On the next page, subpart two of that rule
needs to be changed also. There are two
references to physicians in the existing rule
where we need to also across-reference to
psychologists.

MR. SOULES: All right.

We need a rule book to look at that, don't

~

we? That's not on this. 166 (a).
MR. TINDALL: 167(b){(2).
There are two references about physicians. It

needs to say "or psychologists.”®
MR. SOULES: 167. That's
Rule 167(a), paragraph {(b) parenthesis (2).

MR. TINDALL: Parentheses

{2)

MR. SOULES: Paragraph
(2)

MR. SADBERRY: Add
psychologist,

MR. TINDALL: It talks
about the report of an examining physician or
the taking of a deposition of a physician in

both cases.
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MR. SOULES: After the
words physician appearing twice in the last
sentence we should add "or psychologist"?

MR. TINDALL: Right.

MR. SOULES: All right.
If there's no objection, that will be accepted
as a corrective -- correction to the rule as
written and will go in to the Supreme Court
with those two additions. Being no objection,
that stands done unanimously. Any others?

JUSTICE MCCLOUD: I think
yvou ought to make a talk about that.

MR. SOULES: That's going
to be on the agenda.

JUSTICE MCCLOUD: Okay.

MR. SOULES: We've got
that redlined, Judge McCloud.

JUSTICE MCCLOUD: That's
good.

MR. SOULES: Okay. There
being no further comment, these then will be
submitted to the Supreme Court as written.
Again, however, 1if any of you see matters in
these rules that need correction, if you'll

let me know during the day today or as soon as
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possible, I will make them conform and as soon
as possible and send the Supreme Court a
corrected version. I know there's nothing
about the timing here intended to stop vyour
helping me get these right if they're not
completely right now.

Okay. Well, that gets us
to today's business, I believe. The
legislature, I think, passed a resolution.
I'm told they passed a resoclution. I haven't
really seen it -- that says that the Supreme
Court is to promulgate guidelines or rules of
some kind to -- regarding sealed records, when
records can be sealed and when they cannot.

JUSTICE HECHT: It's a
statute, right.

MR. SOULES: To conform
with the statute.

PROFESSOR EDGAR: What
page are you on?

MR. SOULES: This is page
121. Is Ken Fuller here today?

MR. FULLER: Yes.

MR. SOULES: Ken, sure.

There you are. Good. So we need to respond
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to that and get that done as soon as we can,
but I'm somewhat impressed that that is going
to take a while to really resolve the
differences of view. John MacElhany, who 1is
with Locke, Purnell in Dallas and they
represent the Dallas Morning News, has sent in
an extensive work,

From the Donnvyvbrook in

Dallas because -- I forwarded it because
someone contacted nme. It doesn't necessarily
reflect my view. It's going to be really
volatile. Reserve time to hear from them.

JUSTICE HECHT: The
statute says, "The Supreme Court shall adopt
rules establishing guidelines for the courts
of this state to use in determining whether in
the interest of justice the records in a civil
case including settlement should be sealed.”

MR. SOULES: Okay. So
we've got a mandate from the legislature, and
I'm satisfied, Justice Hecht, that that has
been assigned to our committee for
resolution. Is that right.

JUSTICE HECHT: That's

right,
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MR. SOULES: "That'sa
right," he says. But there has been
apparently a lot of negotiation between the
lawyers at Locke Purnell, lawvers for the
press and the lawyers for the District Clerk
of Dallas County on trving to set out some
guidelines for Dallas County; and at least in
one case it seems that they reached an
agreement.

MR. FULLER: Uh~-huh.

MR. SOULES: And this is
McElhaney's work product that he sent to me.
He called me and has submitted this and
apparently has a lot more. And the letter
from McElhaney is at page 402 of these
materials.

MR. FULLER: 4027

MR. SOULES: 402, right.
It came in kind of late, so we stuck it to the
back. He gives a lot of parameters, so
there's a lot of thought process gone into
this already. We won't be just beginning with
no concepts at all. Okay. That by way of
asking for volunteers, persons who might be

interested in this project to where there is
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someone who will chair or be willing to
co-chair the project as an ad hoc subcommittee
chair? Is there anyone?

MR. FULLER: I'1l] serve on
it. I don't want to chair it. I don't have
time for that.

JUDGE CASSEB: If Judge
Peeples will serve on it, I will, too.

MR. SOULES: Lefty, will
you chair it?

MR. MORRIS: Yes.

MR. SOULES: I think it~
might be helpful for you and maybe Charlie,
someone who has good interaction with the
legislature, to chair this so that if there's
criticism in the legislature next £ime, of
whatever work product we come up with, there
will be some rapport from the work group that
can go over and tell the people what we did.
And there's obviously going to be an open ear
to everyone who wants input into this that we
did hear and we resolved it as fairly as we
could to everybody and give the background.
And that's why I think --

MR. HERRING: I'l11l serve
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on it as long as Lefty chairs it, so that if
there is criticism from the legislature, it's
directed to him.

MR. MORRIS: I'll be vice
chair and blame him.

MR. SOULES: Lefty, would
you share the chair with Charlie? Charlie
would you share the chair with Lefty?

MR. MORRIS: However you
want to do it.

MR. SOULES: Okavy. Lefty
and Charles Herring will be the co-chairs, and
Ken Fuller; and Judge Casseb volunteered Judge
Peeples. Is that all right, Judge Peeples?

JUDGE PﬁEPLES: I guess

SO.

MR. SOULES: And vyour

having accepted, just as a suggestion that

captures him, too, because he volunteered
conditionally.

JUDGE CASSEB: That's
okay.

MR. SOULES: Okav. Are
there any other volunteers? Anvybody else

sufficiently interested in this to want to
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work on it? Okavy. Let see if we've got --

Harry, 1is there any interest in this in Harris

County?

MR. TINDALL: There is
just no written rule on it. No, I haven't
seen a lot. I was in the legislature when all

that was presented, and evidently it grew out
of a case in San Antonio where a member of the
clergy was charged with sex abuse or something
and the records were all sealed. It was
anti-sealing sentiment is what was expressed
in the legislature.

MR. SOULES: Okay. All
right. We will start then with those five.
And if you, Lefty or Charlie feel you need
additional help, call me and I'11l see if I can
get additional people on board; and if you

would, keep me advised, because I may get

telephone calls, too. I'"1l just be on your
committee as well. If that's okay with vyou,
I'll help. I'll serve as a subcommittee
person.

MR. MORRIS: (Nods

affirmatively.)

MR. SOULES: Okay. Whose
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bill is that, Judge? Do you know?

JUSTICE HECHT: That's --
I don't have it. House Bill 1637.

MR. TINDALL: Orlando
Garcia.

MR. SOULES: Orlando
Garcia. I will advise Orlando that we have
appoinfed a committee to comply with that
statute. Any objection to my so doing?

Okavy.

I guess then in concluding
that, Lefty and Charlie, I think that I don't
see any reason not to include on the committee
for purposes of the committee work someone
like McElhaney, who is not on this éommittee
and his counterpart, whoever that may be in
the original work as it develops into what we
propose, because fhey’ve done so much work on
it already. He did ask to be heard -- to be
able to make a presentation to this committee
whenever we act to adopt those rules, and I
told him that was fine. But does anyone see
any reason not to include someone like
McElhaney, who is a lawyer for the press and

then some counterpart of his of mutual stature
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or even others as well on the committee in
developing these rules or public menmbers, as
it were, to help us work it out?

MR. MORRIS: I think it
would be good, Luke. I think he should be
there and feel like he's got input and be
heard and we should really consider everything
he has to say. ' I don't see how it can hurt.

MR. SOULES: Will vyou
contact him and tell him the committee as a
whole invites him to participate at a
subcommittee level?

MR. MORRIS: Yes.

MR. SOULES: And get from
him or Ken Fuller or someone a counterpart of
egqual standing, egquivalent standing?

MR. MORRIS: What do you
mean by counterpart?

MR. SOULES: Someone who
wants to unseal records, see. McElhaney wants
to -- no, unsealed -- I'm sorry. He wants
them unsealed. Find someone who has an
interest in sealing thenmn. I don't know
exactly who that is.

MR. MORRIS: I don't know
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what group that would be, unless vyou're
talking about adoption agencies or something.

MR. SOULES: Well, it may
be. I don't know who it would. But there was
a lot of resistance to --

MR. FULLER: Criminal
defense lawyers may have an interest.

MR. SOULES: Might be
criminal defense or some family lawyer in big
estates.

MR. FULLER: I'll gualify
in the family law area on certain kinds of
cases. I really do think someone on the
criminal defense side should have some input.

MR. MORRIS: All right.
Let's get it.

JUSTICE HECHT: Pereeny
has got a letter in here.

MR. SOULES: B. Pereeny
might be the right person.

MR. MORRIS: What if I
just contact the president of the criminal
defense bar and ask them to appoint someone to
work on the subcommittee with us, Luke?

MR. SOULES: Okay. If
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yvou'll let me know how that works out --

MR. MORRIS: I'1l do it.

MR. SOULES: I'll write a
letter to them as well as you and welcome them
to the board.

MR. MORRIS: All right.

MR. SOULES: Okay. Next,
I guess 1is just to discuss whether or not
there ought to be an effort in the upcoming
interim to reorganize the Rules of Appellate
Procedure. This was Sarah's suggestion.
There appear to be some rules that are not
really where they ought to be. And Rusty, is
Mike Hatchell here today?

MR. MCMAINS: Mike was
unable to come today.

MR. SOULES: Rusty, have
you had a chance to --

MR. MCMAINS: We need to
talk about the request for reorganization in
light of the resolution by the Supreme Court.
And Justice Hecht, I'm trving to find out.
This resolution to consider the Federal Rules
that the Supreme Court passed, does it apply

to the appellate rules as well? I really
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didn't -- I had a chance to talk to Justice
Phillips about that in Austin at the bar
conference or San Antonio bar conference, but
only briefly when I met.

JUSTICE HECHT: Have you
seen our letter?

MR. MCMAINS: I have not
seen it.

JUSTICE HECHT: Well, if I
can take just a second. Somebody in the House
sponsored a resolution at the special session
that said basically -- I don't think I have it
here. But by a certain date in the future,
1991 or 1992, the Supreme Court would make
every effort to move as much as possible
toward the Federal Rules of Civil Procedure.
Representative Uher introduced that
resolution, and he and the chairman of the
committee, Patricia Hill, called the chief and
said they wanted a statement from the court,
vyes or no. So we sent them over about a
six-page letter signed by all of us that said
"maybe."

And we said we were

already studying that and we had been studying
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32
time and there were a whole lot

It wasn't just as simple

as saying, "Do it," and certainly we were

interested 1in

any positive suggestions. And

we appreciated their input, and if they had

any further suggestions on how to do it, we

certainly would put them on the committee or

do whatever they wanted to do.

we were doing
certainly get
resolution on

90 or so to a

failed, about
against -- to

what happened

But otherwise,
the best we could and we could
back with them. And that
the first reading passed, about
few votes against.

On the second reading it
120, 130 votes to a few
And I'm not not sure

a few for.

to it on the third reading. But

I think it's fair to say that the sentiment in

the House of Representatives 1is mixed on that

subject. And

all the -- the only expression

that we have made is that organizationally and

for simplicity and trying to unify the

practice in all the courts of Texas, we're

certainly going to look at that and see what

can be done in that area, but it's not just as

simple as up and adopting the Federal Rules.
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So really we have not made
a resolution to take any specific action other
than continue looking at it.

MR. MCMAINS: Okay.

PROFESSOR BLAKELY: Luke,
without any expertise on this, let me suggest
that the Appellate Rules have only been in
effect, what, six vyvears, something like that.
We're lined up with the criminal side. If we
reorganize the.Civil Appellate Rules, you have
to -- we're out of whack with the criminal, or
the criminal has got to do something. If the
only real motivation here, reason for
reorganization is that we've got a few
Appellate Rules that don't seem to be in the
right place, could we just tolerate thaté
Particularly since, if we do get into the
business of the Rules of Civil Procedure,
reorganizing that, that's going to be a
monumental task, it seems to me. Working on
the appellate rules would have surely caused
the plate to overflow. Just a sentiment on
that side of this case.

MR. BEARD: I second it.

MR. SOULES: Bill Dorsaneo

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * £12/452-0009




I
L

. 1}

eyt

B
.
o

3
.
L
T
Vs

. +
oy R
P
o
‘e
YR

Y
BETES
1w
.
i 1

s
¢
s
b

'

o1 &

' ’

(I .

. I
. { ‘. ty . . !
o - o . -
P [ * . R -4

. ‘ o " - L,

. ; R __ M 15

AR A KRR '

ce et e T

Lo t ‘_ ',_" ' - 15
T e ,‘,‘.\: B 1\'-A

: PERRT .

bt bl “'_ .
i . P ,Jn.'J.‘. -
Q‘Ju v ‘A\" A Yo
e L" - o e ety
_ Ceeee ot L
. o0 . e
o, . . .
. . . . N A ‘

S,




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

So really we have not made
a resolution to take any specific action other
than continue looking at it.

MR. MCMAINS: Okay.

PROFESSOR BLAKELY: Luke,
without any expertise on this, let me suggest
that the Appellate Rules have only been in
effect, what, six vyears, something 1like that.
We're lined up with the criminal side. If we
reorganize the‘Civil Appellate Rules, you have
to -- we're out of whack with the criminal, or
the criminal has got to do something. If the
only real motivation here, reason for
reorganization is that we've got a few
Appellate Rules that don't seem to be in the
right place, could we just tolerate thaté
Particularly since, if we do get into the
business of the Rules of Civil Procedure,
reorganizing that, that's going to be a
monumental task, it seems to ne. Working on
the appellate rules would have surely caused
the plate to overflow. Just a sentiment on
that side of this case.

MR. BEARD: I second it.

MR. SOULES: Bill Dorsaneo
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has his hand up. Did vyou have a comment?

PROFESSOR DORSANEOQ: I had
one or two comments. It is true that as a
result of the fact that it was relatively late
in the game that the direction was given to
actually include the Supreme Court Rules into
the work product that we were working on, andg
that the organization is not exactly what it
probably would have been had we known what the
overall scope was going to be from the outset
of the project.

Nonetheless, I don't see
any large problems with the current
organization that have to do with an overall
renumbering. I think renumbering could
improve things. And this reorganization as
suggested in the June 13, 1989, memorandum
beginning on page 128 prepared by Sarah Duncan
does make a good deal of sense.

But I end up concluding
that it probably is not something that really
needs to be done right now. The last comment
in terms of how our Appellate Rules mafch up
with the Federal Rules of Appellate Procedure,

we did look carefully for a model that we
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could use in having an organized set of
appellate rules. And the Federal Rules of
Appellate Procedure were in general terms used
as a model, and you would see a lot of
organizational similarities if you went and
looked. Some things were decided to do
differently from the Federal Rules: Put the
general rules, for example, at the beginning
rather‘than at the end as a matter of taste.
But in many ways as far as our rule book is
concerned except for the Rules of Civil
Evidence, the Rules o0of Appellate Procedure are
more likely to be organized like the federal
counterpart than are Rules of Civil
Procedure.

The bottom line, I kind of
tend to agree that a major renumbering would
not be something that would be worthwhile now
for reasons that have been expressed, and also
because I don't think there really is any real
problem or any disorganization. It's just not
exactly in the order that we would have
followed had we known at the beginning what
the scope of the project was going to end up

beirag.
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Let me make one other
comment. From the standpoint of -- and I
don't know whether this is meaningful, but
I'1ll put it on the table. There 1is a lot of
commentary written about rules that's
published and sold to lawyers, and a numbering
scheme change requires it to be done all over
again. That is from the standpoint of
booksellers not an undesireable thing to
occur, but it's not probably a very good thing
for lawyers unless we are really accomplishing
something by a new numbering scheme. Texas
lawyers have experienced a renumbering of
everything in the past several years, and it
has created a lot of problems up and down the
line, and I have resistance to renumbering as
an overall proposition on that basis alone.

MR. SOULES: Tom.

MR. DAVIS: Do you have

any idea how far back the files or records of

the committee goes? Back in early -- I want
to say 1970 -- you.know, it could have been in
that area -- I chaired a five-person

subcommittee that recommended that we adopt

the Federal Rules of Discovery and only
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discovery, and with the help of Gus Hodges we
redrafted the Texas Rules in line with that
and numbered then. Now, whether that -- if
that document still exists somewhere back in
the archives or if it would be of any help, at
least at that time we thought that we had it
worded and numbered to fit.

O0f course, lots has
happened since then. It may not be of any
value. If it could be found, it might be a
good starting point.

MR. SOULES: Let me just
get a consensus. Is there a consensus to
leave the TRAP as presently numbered, at least
for the time being? Is that the consensus of
the committee? Is anvone opposed to that?

ADVISORY COMMITEE: (No
response. )

MR. SOULES: We will leave
them as numbered presently and maybe carry
this suggestion. I do think that we might
carry this suggestion, because if we
reorganize the Rules of Civil Procedure into
the Federal Rules of Civil Procedure format,

there's going to be so much renumbering in
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that that a little renumbering in the TRAP
rules isn't going to make any difference.

It's just going to be carried with the rest,
and everybody in the State of Texas 1is going
to be living with renumbering. So suddenly
there's going to be enormous renumbering done
that evervbody is going to have to adjust to.
A little flex with these rules is-not going to
be much more adjustment than trying to deal
with the others.

So is it acceptable for
the committee to carry this suggestion as sort
of an appendage of the consideration whether
to renumber the Rules of Civil Procedure to
fit the federal format? I see heads nodding.
So we will do that. And the TRAP standing
subcommittee should have that in mind, if you
will, please.

All right. Next, Rusty, a
report on -- let's see. It's the suggestion
for TRAP Rule 4.

JUSTICE HECHT: We've got
Judge Clinton.

MR. SOULES: Well, mavybe

I've skipped something. On page 131 is ~--
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okay, Judge. Pardon me. I certainly
apologize passing that over. This comes from
Judge Clinton. Judge Clinton, will you give

us vyour position on this?

JUDGE CLINTON: I just
read through those rules from pages 77 to 120;
and unless I'm mistaken they've already been
adopted.

MR. SOULES: Well --

JUDGE CLINTON: I simply
thought that in Rule 1 where you-all were
proposing that every time a case is docketed a
copy of the local rules of the Court of
Appeals be sent to all counsel was going to
end up with district attorneys especially
having stacks of them in their office and

wondering what to do with them, and suggested.

" that yvou just add "to who regquested it." And

as I have read Rule 1 back there on way back
on page 77, I think that's been done.

And Rule 20, on the civil
side you want to restrict briefs to 50 pages.
We struggled around with that and have
struggled around with that on our court for

yearé, 50 at one time and taking it off, and

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * £12/452-0009




10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

25

40
we finally decided especially in light of the
number of points of error that are included in
death penalty cases especially that we could
live without a 50-page rule, and so we have
now for some time. And therefore to carry
that forward I just suggested Rule 20 begin
with "In civil cases" so and so and so and so
leaving it open then for us to not have a
limitation, and to change the comment to that
rule to allude to amicus briefs as provided
for in some of these other rules, 74(h) and
136(e} that relate just to as I read vyour
proposed amendment there, that was adopted
earlier I think that was added to the comment
too.

MR. SOULES: That's
right. I did adjust these rules for these
comments, and --

JUDGE CLINTON: We
appreciate it.

MR. SOULES: -- in the
edit process. And now that that's been
presented by Judge Clinton, are we still of
the same view that these rules go as now

adjusted in keeping with his request?
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ADVISORY COMMITTEE: Yes,

MR. SOULES: Okay. That
is the case. Now, Judge, would it be
consistent to put in those rules, to put in
the comment on page 89, "To provide for
maximum length in amicus briefs in civil
cases"?

MR. FULLER: What page are
you reading? Page 897

MR. SOULES: Page 89.
Actually, the comment then should be adjusted
to say it's only in civil cases, shouldn't
itz

JUDGE CLINTON: Well, I
guess.

MR. SOULES: Okay. Any
objection to that?

ADVISORY COMMITTEE: (No
response. )

MR. SOULES: That will be
done. Next is the suggested changes to TRAP
Rule 4 found on page 131 of the materials.
Rusty, do you have a report on that? Page
133.

MR. MCMAINS: It's actually
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Judge McCloud's suggestion.

MR. SOULES: Judge
McCloud, will you give us a report on this?

JUDGEVMCCLOUD: Well, the
thing that I noticed when I first read that is
that the committee had elected to strike, I
suppose, the last phrase up there in Paragraph
A on the signing where it said, "And shall
state that a copy of the paper has been

delivered or mailed to each group of opposite

party or their counsel." And I think that is
a good suggestion, because over here -- I have
forgotten -- in another one of the

sub~-paragraphs it seems to be taken care of.

Then it says, "A party who is not represented

by an attorney shall sign his brief and give
his address and telephone number."”

I feel that this last
statement -- I mean this last sentence should
be struck. The rule now provides that the
statement of service on opposite parties by
one who is not a licensed attorney shall be
verified by affidavit. And I discussed this
with, I guess, Mike Hatchell and a couple of

other people, and of course on the Court of
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Appeals then the only appellate court -- well,
we have both civil and criminal jurisdiction
in appellate matters. I think certainly from
the standpoint of the criminal side of the
docket that this would be wholesale
noncompliance with that provision: that all
of the matters that we get from people in the
penitentiary and elsewhere that it would have
to be verified by an affidavit.

I can just tell vyou I
think simply as a practical matter we're not
-—- we don't now pay any attention to that, and
I don't think we ever will, because we get
hundreds of these matters all of the time and
we don't ~-- we don't care.

I don't know how Judge
Clinton feels on their court, but we don't
want to get into a lot of mailing back and
saying, you know, you don't have -- "This is
not verified by an affidavit.” We don't have
enough clerks to have all this correspondence
with all these people. I don't know why it's
there. I don't know the history of it.
Secondly, on the civil side too when we're

dealing with pro se litigants we usually want
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to get the matter to a conclusion, get it
before the court and not be concerned about
whether somebody is filing an affidavit if he
is sending a copy to somebody.

The other thing that
struck me is that normally when we deal with a
pro se situation we like to say that they'll
be treated the same as if they had an
attorney. And they usually lose as a result
of that statement. They fregquently do. And
here for some reason we have elected to place
a greater burden than we normally place upon
someone represented by an attorney in saying:
if they're not represented by an attorney, you
have got to put in any of these motions,
briefs, statements, letters, whatever you're
sending to the clerk has to be verified by
affidavit. I just think it ought to be
struck.

MR. SOULES: Those in
favor say, "Avye."

ADVISORY COMMITTEE: Aye.

MR. SOULES: Opposed?

ADVISORY COMMITTEE: That

will be unanimuously recommended to the
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Supreme Court as a rule change for TRAP 4.
And with that change, did you have any other
changes to TRAP 4, Judge McCloud or Rusty?

MR. MCMAINS: No.

JUDGE MCCLOUD: No.

MR. SOULES: Then those
pages 133Aand 134 will be substituted into the
finished work product for pages 83 and 84, the
only change being the change that Judge
McCloud just reported on. Otherwise, the
pages are the same.

Okay. The next item is
Rusty, TRAP Rule 9. That comes up on 136(a),
Justice Hecht.

MR. MCMAINS: Justice
Hecht has made the comment on substitution of
parties, éarticularly in light of recent
adverse banking developments in the state that
sometimes it ain't the bank that's appearing,
and he was talking about that the only
substituting party rple that we actually have
is one talking about no abatement and so on
regarding the death of a party that continues,
whether or not that rule might ought to be

expanded.
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MR. SOULES: Some of those
banks are pretty dead, aren't they?
MR. MCMAINS: Some of then

are pretty dead. They're technically talking

about organic death. And they're financially
dead. There is no proposed rule at this
point. I do think it's something that we

should study, but we have this problem a lot.
And I mean, it's much more than just the
FDIC. I mean, with all the takeovers and
mergers, changes and stuff, we have changes in
names all the nanme. Frankly, we have never
had a problem in substantive law in
determining who the real party was in spite of
the fact they may have changed form or
ownership during the interim. And I think
there is some serious discussion that needs to
go on whether or not this is -- exactly what
the scope of the fix is.

Now, fixing it as to the
FDIC or the FSLIC, whatever alone I think is
something that could be done on a reasonably
short order, but to try and do it on a broad
basis I think we have a lot more implications

than we have an opportunity to explore and
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certainly before getting into a rule by 1990.
And so I'm not in essence recommending that we
change anything for the 1990 rules. I do
think we need to study and get input from the
Court whether or not they are having any
problems other than in this area.

Is this the primary area,
Judge?

JUSTICE HECHT: It's the
only area that it's come up in.

MR. MCMAINS: Yes. We
have parties change all the time in simple
judgments. They just kind of show up
differently.

JUSTICE HECHT: Yeah. But
a lot of times in the appellate process I just
think the name doesn't change.

MR. MCMAINS: That never
changes on the style. That's true.

JUSTICE HECHT: There's an
0ld case that says -- there's an old Court of
Appeals case that says, questions whether the
Appellate Court has any authority to
substitute parties.

MR. MCMAINS: Uh-huh.
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JUSTICE HECHT: There's a
Federal Rule of Appellate Procedure 43 says,
"If substitution of a party in the Court of
Appeals is necessary for any reason other than
death, substitution shall be effected in

accordance with the procedures prescribed in

the preceding section,"” which has to do with
death. And I'm really not sure anything much
more -- we're thinking of anything much more

extensive than that.

MR. MCMAINS: Okay.

MR. SOULES: Let's do it.

JUSTICE HECHT: In fact,
along the lines of what we had in mind
follbwing that language was if substitution of
a party in the Appellate Court is necessary
for any reason other than death, the Appellate
Court may order such substitution upon motion
of any party at any time.

MR. MCMAINS: Well, but
that -- I just think that there is -- there
are implications for something that is
quite -- that broad, to give the court
discretion to just pull some party in who may

for whatever reason not want their name there
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and it may not be necessary to be there. I'm
talking about the takeover situation and
things 1like that. It may be that name is one
wavy. They need to be one way for one purpose;
and for purposes df internal contracts I'm not
sure the appellate courts really ought to get
embroiled in the battle as to whose name ought
to be in the cases. And as a substantive
matter I don't think we have a problem
determining who it is going to be responsible
to respond to the judgment, whatever those
things are subject to being amended at some
other times. I don't like to see that
substantive fight being converted into
procedure.

MR. SOULES: Justice
Hecht, what is the Federal Rule of Appellate
Procedure?

JUSTICE HECHT: Appellate
Rule 43(b). It's in the --

MR. FULLER: On motion of
party, doesn't it?

JUSTICE HECHT: It says
essentially what I said, except it does not

refer to the procedure that's used if there's
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a death.

MR. SOULES: Justice
Hecht, would you read your proposed language
one more time?

JUSTICE HECHT: "If
substitution of a party in the Appellate Court
is necessary for any reason other than death,
the Appellate Court may order such
substitution upon motion of any party at any
time."

MR. SOULES: Would vou
object to adding "or as the Court shall
otherwise determine"? That seems to be
limited to motions of parties.

| JUSTICE HECHT: No. I
have no objection to that.

MR. SOULES: This is short
then. Get Justice Hecht to mark up there.
I'1l read it. Here's the language. It would
be a new Paragraph D to TRAP Rule 9. It would
read as follows. The caption would be
"Substitution for Other Causes."

MR. FULLER: What about

public officer cause of death?

MR. SOULES: Well, C is

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *512/452-0009




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

51
whenever a public officer is replaced.

MR. FULLER: Okay.

MR. SOULES: The operative
language is this: "If substitution of a party
in the Appellate Court is necessary for any
reason other than death, the Appellate Court
may order such substitution upon motion of any
party at any time or as the Court may
otherwise determine.™

MR. FULLER: It's a
possibility.

MR. SOULES: What about
death or separation of office, since that's
already covered a different way? Let me get
the rule book.

JUSTICE HECHT: I've got
it.

MR. SOULES: You've got a
rule book?

JUSTICE HECHT: Yeah.

MR. FULLER: It looks --
sounds to me like on the filing of the motion
that the Court could do that without the
necessity of a hearing. I don't think that's

what the people here have in mind doing if

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * £12/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52
someone should cause to object, make reference
to having a motion and hearing.

MR. SOULES: That's not --

JQSTICE HECHT : The
Court's concern is very limited. I mean, they
don't have any iInterest as far as I know in
changing the parties at any time. But as I
say, there is>one 0ld case that says that the
appellate court doesn't have any power to
substitute parties, because it doesn't have a
rule allowing it to do so, and obviously there
is not a rule allowing it to do so. So I
think as a practical matter when the parties
need to be changed for obvious reasons like
FSLIC has. been substituted in as the real
party in interest, they now own XYZ Bank and
they want to be substituted in and the other
side doesn't care, probably they're going to
be substituted in. But it's a gquery that we
need clarification on.

PROFESSOR DORSANEO: One
overall puzzlement that I have is that the
federal system has a rule that says that
actions are meant to be prosecuted and

defended in terms of the name of the real
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party in interest. We have no such rule and
don't follow that practice as a matter of a
formal requirement. You can proceed in the
name of some other person in particuiar
instances, and that's recognized. The Federal
Real Party in Interest Rule has been
criticized on occasion as creating as much
mischief as it prevents, and it seems to me
that this is potentially a larger kind of a
guestion that maybe is not reflected
completely in this FSLIC, FDIC kind of
analysis.

I suppose I would be
thinking in terms of someone being substituted
in as Rusty was suggesting who really is
saying that they're not a party and don't want
to be a party. They may have some interest in
the controversy, but it's a different kind of
an interest than the interest to be named as a
party in the style of the case.

I'm troubled by it. I

~would like to know before going forward when

that provision got in the Federal Rules of
Appellate Procedure, what the commentary is.

And I can certainly look myself. I understandg
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that. What the commentary is and the
background of it, and whether it's related to
this overall semi-philosophical notion about
how litigation ought to be prosecuted in the
name of the real party at interest in a formal
requirement or just in accordance with our
prior practice.

MR. SOULES: Let me see if
I can narrow this suggestion, and this is
being suggested without first conferring with
Justice Hecht. But if we said, "If
substitution of a successor to a party in the
Appellate Court is necessary for any reason,"
that's not going to reach out and grab new
parties, different parties, unrelated
parties. That's only going to get a successor
substituted in.

JUDGE MCCLOUD: That's
much better.

MR. SOULES: "IE
substitution of a successor to a party in the
Appellate Court is necessary for any reason
other than death or separation for public
office, the Appellate Court may order such

substitution upon motion of any party at any
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time or as the Court may otherwise determine.”

MR. FULLER: I 1like that
better.

JUDGE CASSEB: You're
going to need that. Otherwise the Court 1is
going to determine on the motion.

MR. SOULES: But there
might be no motion. That's what that's
directed to.

JUDGE CASSEB: The Court
may do it. It's an awful lot better, because
otherwise you're going to get confused as to
what you could do in the trial court.

MR. SOULES: Let me get a
consensus if that's okay, since it's not
written up. I'1ll pass this sheet around. Is
there a consensus that this will be do-able?
No objection. I'm going to pass this around
so everybody has a chance to look at it
written down, and remind me and I'll get back
to this before we leave today.

JUDGE CASSEB: Do you want
us to initial that?

MR. SOULES: I'l1l just

take a vote later, Judge. I just don't want
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to if we can avoid passing on something that
they haven't looked at in writing. I would
like to avoid that.

JUDGE CASSEB: All right.

MR. SOULES: Now we go to
20 on page 137; 137, we've probably already
done that.

MS. HALFACRE: Yes.

MR. SOULES: Okay. I

guess we've covered this point on TRAP 20; and

now we are to a report from Elaine. This
arises. Not to get anything from Elaine's
thunder, but we had a statute passed.: It was

introduced by Senator Parker, and it doesn't
vary much from our rule, but my charge to
Elaine as chairman of this subcommittee and
Elaine is chairman of the special subcommittee
on these supersedeas rules was to review the
statute to try to make our rule conform to
that statute so that there would be no
inconsistencies, so that there wouldn't be two
places where people might look for supersedeas
information; that they could look at the
statute and what they found would not be

inconsistent with the rule, and they could
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also look at the rule, same result but the
rule is a lot more extensive than the
statute. The statute is narrower and just
doesn't cover as many of the situations, as I
understand it.

And Elaine has done that,

plus she has considered a lengthy writing that

" had been before us at our last session which

we tabled until this meeting. So ‘that's what
this report is about. It does include
response to recent legislation out of the
current legislature. Elaine, could vyou
report, please?

PROFESSOR CARLSON: What
Senate Bi11.134 does as far as your focus this
morning -- it will become effective in
September -- it modifies the period for
waiving a mandatory supersedeous bond to
forestall execution of money judgment in
certain kinds of cases. The legislature has
modified slightly the standard for that change
in security. So one of the guestions that we
have, of course, this morning is whether or
not it is prudent for us to modify the

standard in Appellate Rule 47 to comply with
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the legislative mandate of the standard in
other or certain kinds of cases and if that
consistency is desirable.

Another guestion that was
raised in Senate Bill 134 dealt with an
inguiry that Justice Kilgarland addressed to
the committee previously, and that is whether
or not the amended TRAP Rule 47 continues --
in 49 continues to allow the Texas Supreme
Court to review for excessive enough or
insufficient security that might be ordered
now by the trial court or Court of Appeals for
partial execution on a money judgment pending
appeal.

I do want to note in
fairness to the Committee for Administration:
of Justice, and I included in the materials --
I believe they were on page 174 -- a notation
that the Committee on Administration of

Justice at some point, and 1 really don't know

the date -- I just found it in the material
that I had from the last meeting -- had
disapproved of that suggestion. But Senate

Bill 134 does specifically set forth that the

Texas Supreme Court have the power of review
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of excessiveness and inadequacy on the order
of security in those kinds of cases also
described in Senate Bill 134. And so I went
ahead at Luke's request and put the draft
before the committee's consideration amending
the Rule 49,lwhich will give the Supreme Court
that power.

The long and short of it
is and the key documents I think you want to
look at is on page 140, proposed amended Rule
47. On page 158 is your proposed amended Rule
49. And on Rule 149 is the bill analysis,
more or less.

PROFESSOR EDGAR: Elaine,

are you also recommending an amendment to Rule

497

PROFESSOR CARLSON: Yes.

PROFESSOR EDGAR: Where is
that?

PROFESS0OR CARLSON: Page
168.

PROFESSOR EDGAR: Okay.
PROFESSOR CARLSON: The
proposed amendments for this morning are 140

and 168, in this area.
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PROFESSOR EDGAR: Okavy.

MR. MCMAINS: Elaine, are
you proposing that we go further than the
bill, basically.

PROFESSOR CARLSON: No.
That was not my charge.

MR. SOULES: Elaine, what
was your remark, your comment? That was
not --

PROFESSOR CARLSON: That
was not the intent.

MR. SOULES: Okay.

MR. MCMAINS: All I'm
saying is that the bill was limited fo
particular classifications of cases.

PROFESSOR CARLSON: That
is true.

MR. SOULES: Yes.

MR. MCMAINS: This
amendment is universal?

MR. SOULES: That's
right. And we have tried to set universal
standards in all cases.

MR. MCMAINS: I understand

that. But I'm just saying the only reason
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that bill passed I am reasonably confident is
because of what was left out of it. Now, all
I'm trying to figure out is, are we going to
stick it back in which is going to get in the
same problem we had with the legislature
before with Higgins and others of doing things
here that could not get done in the
legislature and would not have gotten done the
way they were done if a compromise hadn't been
struck?

PROFESSOR CARLSON: I'm
just the draftsman. I'm the proponent of
either version.

MR. MCMAINS: I
understand. It looks like we need Lefty
again, Luke.

MR. SOULES: Well, the
Senate Jurisprudence Committee was receptive
to, once the explanation was given, to the
fact that Rule 13 had been drafted to cover
privileged pleadings in all Texas litigation,
not just in tort litigation as had been the
case in Chapter 9 of the Texas Practice &
Remedies Code, which was a portion of the tort

reform; and the Committee essentially reacted
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to -- the reaction of the Committee
essentially was, "Well, we ought to amend our
statute to cover all cases,. We shouldn't just

limit that to tort cases."

Of course, they were
territorial about having a statute. They
didn't want to concede the statutory process
to us, but the fact that we had made a
universal rule for all cases out of the
frivolous pleadings part of the tort reform
statute was not objectionable certainly to
Senator Glasgow and to the Committee people
that were present when I was there in this
session talking about that expansion of
frivolous pleadings points.

MR. MCMAINS: I'm not
talking about frivolous pleadings. I'nm
talking about the bond rule.

MR. SOULES: Right.

MR. MCMAINS: I'm talking
about authorizing less than supersedeous on
any basis of money Jjudgment case on what, in
essence, your interest is. That bill would
not have gotten where it was or had any

consideration at all had it been universal.
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Parker knows that, and Parker cut that deal;
and I'm saying that if you try and make this
universally applicable, including to insurance
cases, that is directly in defiance of the
deal that was cut.

JUSITCE HECHT: And the
language of the statute.

MR. MCMAINS: And the
language of the statute, that's right, which
does not authorize that and might well be
construed to be just the opposite. The
statute savys: To the extent there's any
conflict, then the statute controls.

MR. SOULES: Let's see.

JUSTICE HECHT: The
statute also says notwithstanding the
fule—making provisions.

MR. MCMAINS: That's
right.

JUSTICE HECHT: The code,
"The Supreme Court may not adopt rules in
conflict with this chapter.”

MR. FULLER: They
discovered that language and used it several

times.
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JUSTICE HECHT: Finally
found it.

MR. FULLER: Found the
Golden Rule,

JUDGE RIVERA: I think if
you divided it into two parts and --

PROFESSOR DORSANEO: That
provides for page 140.

JUDGE RIVERA: -—- you can
identify --

MR. SOULES: I recognize
Judge Rivera for his remarks.

JUDGE RIVERA: I think 1f
you divide that just into two parts, and the
person will be that identifies the type of
judgment in wrongful death, workman's comp and
so forth if the statute shall be; and then the
other section, all other judgments, and leave
it like we had it. And that --

MR. SOULES: Elaine, are
you getting this suggestion; that is, that we,
what, Judge, take B as it now is in 47(b) and
put that, limit that to the cases that are
excluded from coverage by the statute; and as

to cases that are covered by the statute, use
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the statutory language?

JUDGE RIVERA: I think
so. You might have to reverse and put the
statutory language first and say, "all other
judgments."

MR. SOULES: And that
would square the rule and the statute

together.

JUDGE RIVERA: The statute

wouldn't go against that.
PROFESSOR CARLSON: We

could. I don't have stronngeelings one way

or the other. What we end up with then is the

standard for waiving supersedeas in certain
kinds of judgments based on a showing of
irreparable bond, and the rules now read not
posting the bond with cause for substantial
harm to the jﬁdgment to the creditor. And in
other kinds of cases the standard the
legislatqre sets forth it would say you can
waive -~ the trial court can waive the right
to a supersedeas bond showing the judgment of
creditor still irreparable harm. And now a
standard to that setting security of a lesser

amount would not substantially decrease the
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degree to which the judgment the creditor
recovered would be secured.

The standard is pretty

darn close, but there's not guite --

MR. MCMAINS: No. There's
a big difference actually.

PROFESSOR CARLSON: How
far of a difference there is I guess would
depend on initial interpretation; put it that
way .

MR. SOULES: As I get the
sentiment of the committee all we want to do
now is document the rule the way the law is,
which is we've got this rule already on all
cases and we've got a statute to take sonme
cases out of the rule, and we'd like to make
the rule reach the cases that have now been
taken away from it by statute by putting that
into the rule.

PROFESSOR CARLSON: All
right. Then I think Judge Rivera's suggestion
is a very good one.

JUDGE BEARD: Judge, the
Section 52.0011 takes away that real property

o

lien. See, when we adopted the rule
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originally that was one of the questions: How
do you keép from abstracting a judgment under
the statute and establishing a lien which
gives them priority after 90 days perhaps in
bankruptcy? We ought not to do anything.

This adds to our rules, because you can keep
the lien from attaching under that section.
So we don't --

MR. SOULES: We're not
attempting to do anything with 52.0011. That
statute is going to be in the Property Code
and lawyers are going to have to go there to
look for that. We're not talking about
putting that in the rule at all.

| JUDGE BEARD: Like I say,
if you want to modify that rule so that the
rights which we have under our rule are
limited to these particular cases. That's all
I'm saying.

MR. SOULES: That was
done. The suggestion now is that we maybe add
a (b) which tracks the statute for the cases
that the statute controls and then renumber
all of the rest of these parts of 47, one

letter later in the alphabet and change the
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{b) to say: In cases not covered by (b), then
{c), and follow the same -- in all other money
judgments, follow this language.

JUDGE RIVERA: Maybe (b})1
and (b)2 if you don't want to change all of
them.

MR. SOULES: Well, we
could do that. (b))l ask (b)2; let's do that.

MR. TINDALL: Does Senator
Parker not care about the others? You know,
we're getting into --

MR. SOULES: We've already
got a rule, and didn't repeal our rule.

MR. TINDALL: I understand
that. Are we goling to get into another
legislative tiff?

MR. SOULES: No. I don't
think so. Senator Parker I don't think
intended to walk on our rule, but he wanted it
passed and he got it passed, and it's
different from our rule, and we need to meet
it.

Okavy. Let's see what the
consensus is, and we'll try to get something

written up. Is there a consensus that we make
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47(b) now two matters, (1) to cover the cases
that are embraced by the statute and use the
statutory standard for those cases and (2),
then, for other cases, to leave the rule as it
is? Is that a consensus? Those in favor éay,
"Aye."

ADVISORY COMMITTEE: Avye.

MR. SOULES: Opposed?

ADVISORY COMMITTEE: (No
response. )

MR. SOULES: Do sone
writing and try to get it on the table for
later discussion even if it's handwritten.

Tom Davis.

MR. DAVIS: Since we seen
to be concerned with the public relations with
the legislature, is there anvy reason why when
we get our amendment worded the way we want
it, that someone would maybe present it to
Senator Parker in case he does have any
objection?

MR. SOULES: I'"11 be happy
to do that if that's the consensus of the
Committee. I think it's a very good

suggestion.
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PROFESSOR DORSANEO: I
don't know if you want to start that policy or
not, but that' certainly one way to avoid
getting crosswise.

MR. SOULES: Well, I think
if that's the consensus of the committee, I
will do that. I have recently had dialogue
with Senafor Parker. Is that the consensus of
the Committee? Any objection to me passing
this by Senator Parker?

ADVISORY COMMITTEE: (No
response. )

MR. SOULES: All right.
Elaine, could you maybe write something, even
in longhand, and we can get it copied, several
copies made and distributed later in the day?

PROFESSOR CARLSON: Sure.

MR. SOULES: You had
something then on -- does that take care of
the suggestions for 477

PROFESSOR CARLSON: That
takes care of the suggestions for 47. I'd
l1ike the Committee's input on 49.

MR. SOULES: Now we'll go

to page 168 and look at TRAP 49.
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MR. MCMAINS: What I was
privately trying to ascertain is I think there
are two things we're doing.

PROFESSOR CARLSON: TRAP
49 as suggested on page 168 addresses three
things really. One is Senate Bill 134,
includes this power and certain kinds of cases
for the Supreme Court to review for
excessiveness, and to enter order
accordingly. Secondly, Justice Kilgarlin put
forth to the Committee in his letter the
Supreme Court query on whether they retained
that power after the '88 amendment to TRAP
49. I guess that letter again on page 149 of
the materials.

And then thirdly, I want
to point out that we did have the materials
from last time and COAJ may want to express.
On page 174 the COAJ had previously
recommended that the change expressly
providing for excessiveness review of the
security penalty by the Supreme Court not be
included in an amended Rule 49. And again, I
am the draftsman on this and was asked to pull

the materials together and put it forward for
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the Committee, but if you have suggestions...

MR. SOULES: Do you see
any legal problems, Elaine, with the
suggestion, with the drafting that's been
suggested on 168.

PROFESSOR CARLSON: No.

MR. SOULES: Do you
recommend that the Supreme Court make these
changes?

PROFESSOR CARLSON: I
think it's something that the Committee ought
to discusses.

PROFESSOR EDGAR: I'd like
to know what the view of the COAJ was.

MR. SOULES: I was at the
meeting.

MR. BISHOP: If I recall
correctly, the reason they rejected it was
they thought that it was unnecessary, that the
Supreme Court already had any power.

MR. SOULES: Well, I think
there was more discussion. Doak, that was
part of it. One of the discussions was that
there was guestions about whether or not the

Supreme Court had fact-finding authority
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constitutionally to make this kind of review,
and there was just -- there were several
gquestions about the change, and I think the
guestions won out. They were not answered.
There were just a lot of questions and finally
the Commission said, "Well, just disapprove
it," not in a refusal to discharge
responsibility, but they felt first that there
were questions about it and second, that it
was unnecessary. That's how it kind of
failed.

I don't think there were
any strong statements being made by the COAJ
that they did not want the changes. It's just
that they. . couldn't decide to warrant them.

MR. BISHOP: I think
that's fair. I think there was strong
sentiment it was unnecessary, that the power
was already thére. But I think there wasn't a
strong sentiment against it either.

MR. SOULES: Bill, you are
recognized.

PROFESSOR DORSANEO: Yes.
I see a couple of issues here. I think Rusty

probably was going to say what I'm going to
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say. The first one doesn't really relate to
the gquestion of what court we're talking
about. It relates to what I think is a more
important issue, and that's whether any
appellate court under our current rule has the
power to determine that the amount of the
security is excessive and to reduce the
security accordingly.

As the memo on page 171
indicates the previous version of Section (b)
of Rule 49 clearly provided, "In like manner
the Appellate Court may review for
excessiveness the amount of the bond or
deposit fixed by the trial court.” If you
look at 49(b) now, it is at least unclear on
that guestion as to whether the appropriate
appellate court, the one we are talking about,
has the power in like manner to review for
excessiveness the amount of the bond, and I
really think that the reinstatement in clear
terms of that power for whatever appellate
court is appropriate makes good sense; and
likely my recollection of our discussion of
this, in the absence of any discussion of

taking away that power, indicates that really
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we didn't recommend to the Supreme Court the
last time to actually remove that power from
the Court of Appeals. It's just a language
change.

MR. SQULES: How many feel
that last sentence proposed, the addition of
the last sentence to Rule 49(a) on page 168,
that we should add that -- the Supreme Court
should add that sentence?

PROFESSOR DORSANEO: But
there's another guestion. That's whether "the
appellate court"” should be "the court of
appeals.”

MR. SOULES: Without
passing on whether we use appellate court or
"the court of appeals.?"

JUDGE RIVERA: That's what
the statute says, "appellate court."

MR. SOULES: How many feel
that we should add a sentence that expresses
in words that the review for excessiveness is
appropriate? Those in favor say, "Aye."

ADVISORY COMMITTEE: Avye.

MR. SOULES: Opposed?

ADVISORY COMMITTEE: (No
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reponse. )

MR. SOULES: That then
we'll do. Now, what's the next point?.

PROFESSOR DORSANEO: Well,
the next point is going back again --

MR. O'QUINN: Pardon me.
In effect, did we pass something or agree to
work on it?

MR. SOULES: Well, we are
not -- we're going to add language that
expresses that some appellate court can review
for excessiveness. And now we're going to
look at which court, I guess, is the next
gquestion. Is that right? That's where I
think we are, John. And if we've advanced too
far, then we'll go back.

MR. O'QUINN: Lefty looked
at me, and we weren't clear. Does this apply
in a money judgment in just a basic tort case
with a general rule you have to put up the
money?

MR. SOULES: It would
apply to every case, that the court can review
both for insufficiency and for excessiveness,

both ways.

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 « 512/452-0009




10

11

12

13

14

15

16

11

18

i9

20

21

22

23

24

25

717

JUDGE MCCLOUD: That's not
clear here. You need something in here about
excessiveness, I think.

MR. SOULES: Right.
That's what we're deciding now is do we want
the court to be able to review for
excessiveness as well as insufficiency?

JUDGE MCCLOUD: A while
ago when two voted yes -- make it three.

PROFESSOR DORSANEO: The
issue of maybe what John and Lefty are
thinking about is before the standard was
changed giving trial courts more latitude to
reduce the money judgment under certain
restrictive circumstances bond to less than
the amount of the judgment interest and costs,
that was a much smaller issue than it is now.
Someone might say that thev don't mind having
the trial court have restrictéd authority to
change that number, but they don't want the
appellate court having independent authority
to do so if it wasn't done in the trial
court. And that is -- I can see someone could
say that enough of this is just enough. So my

remarks about well, just reinstating things
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were really probably overly simplistic,
because the context has changed.

MR. SOULES: Discussion.

MR. FULLER: Now that I
understand it, I have something to say, but
I'll wait my turn.

MR. SOULES: Rusty, vou
had your hand up.

MR. MCMAINS: There is
another issue in this, Parker's bill, for that
matter. There is whole kinds of procedural

morass, Which I'm sure that Elaine decided to

duck.

MR. SOULES: I doubt
that.

MR. MCMAINS: And properly
sS0. I mean, there's all kinds. There's

purported vesting of continuing jurisdiction
in the trial court to review a lot of things
that it's doing; and once it does it, then
something becomes automatically done. I mean,
they file something, and it has the effect of
removing an abstract, and then you unfile it
or file a revocation of it, and it renews it

again. And I mean, there are a lot of
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procedural problems just in terms of who's
doing what to whom in terms of the appellate,
whether you're doing it in the trial court or
whether you're reviewing the trial court's
doing it or whether you're actually doing it
for the first time in the appellate court.

And if you do it the first time in the
appellate court, who is doing the rest of it?
And the Parker bill purports to give that
continuing authority to the trial court, to my
recollection.

PROFESSOR CARLSON: Are
you talking about --

MR. MCMAINS: That is the
third problem. It's all tied up with the bond
issue too, because once they set the security
at a different level on that basis, then they
also start suspending enforcement of the lien
and then you go back to all kinds of
procedures. I mean, the listings in that bill
for having further hearings and making further
motions before the trial court.

PROFESSOR CARLSON: We

have --.

MR. MCMAINS: And I'm
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trying to figure out what -- we're creating a
lot of billsf creating a lot of competition
between the trial court and the appellate
court as to who is doing what to whom.
MR. SOULES: Let's look at
page 143 together for a moment and see if we

have really much choice here about the

guestion of review for excessiveness. On page
143 in Section 52.004 it's captioned, "Review
for Excessiveness." This is a statute now
that's been signed by the governor. "In a

manner similar to appellate review under Rule
49 of the sufficiency of the amount of
security set by a trial court, an appellate
court may review for excessiveness the amount
of security set by the trial court under this
statute or under the rules.” I mean, that's
the law. Shouldn't our rule conform?

MR. FULLER: It's settled,
it looks like to me.

JUDGE MCCLOUD: Yes.

MR. SOULES: John O0'Quinn,
you have your hand up.

MR. O'QUINN: I may be

looking for a little information. I
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understand what we've done is we've got a
two-sentence rule at the trial court level.
One sentence is to track what this statute
says and therefore this, as an example, would
not apply to the personal injury case. In the
second sentence of our rule for trial courts,
it's much larger of a standard. It would have
to cause irreparable harm, all types of
things.

MR. SOULES: Right.

MR. O'QUINN: Are we going
to overlay that, this Rule 49 on page 168 to
say you would have appellate review of both
sentences under that trial court rule?

MR. SOULES: Yes.

MR. O'QUINN: That's the
intent. Okay. And we are doing that because
the statute in -- the legislative statute said
that they wanted appellate review of what is,
in effect, the first sentence of our trial
court rule. They wanted appellate review of
whatever his legislation wanted the trial
courts to be doing. Now we're going to have
appellate review of the substantive.

MR. SOULES: John, it's
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already there. It's in the statute. Both
reviews are in the statute.

MR. O'QUINN: I got lost
on that statement. Where are the other
reviews? The statute is limited to
non-personal injury cases.

MR. SOULES: I just read
it, 52.004, and that is review for
excessiveness of security set either under
this statute or under the Rules of Appellate
Procedure both. It's on page 143.

MR. O'QUINN: I see your
point, Luke.

PROFESSOR DORSANEO: Am I
reading this wrong, or does 52.004(a) restrict
itself to security set by the trial court,
that 1s to say a trial court order as
distinguished from security set by a
procedural rule that could be varied by a
trial court order?

As I understand it, if
jt's the judgment interest and costs and it's
not varied, that's not set by the trial
court. That's automatic unless unset by the

trial court. If what they were intending to
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do with this 52.004 is to reach both
situations, then I'd have to do furfher study
to see whether the legislative history says
that, because the statute on its face
doesn't.

JUDGE RIVERA: Section C
at the bottom, 52.005, says it does not
apply.

MR. FULLER: Yes.

JUDGE RIVERA: It says
this in only for those causes of action
pertaining to Section 52.004 does not apply.
They put it in and take it out.

MR. FULLER: That's right.
They sure do.

JUDGE RIVERA: Is that
what it says?

MR. O'QUINN: That's what
it says.

PROFESSOR DORSANEO: I
don't understand. It doesn't say anything
else.

MR. SOULES: Well, vyou
read the heading in that, though, Judge;

52.005 says, "to the extent this chapter
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conflicts.™

JUDGE RIVERA: Yes. This
chapter governs.

JUDGE CASSEB: Read C.

MR. SOULES: "This chapter
controls.”

JUDGE RIVERA: They say
"chapter," not "section," because it means the
whole thing.

MR. FULLER: Come on,
gangd. I don't think we really have any
disagreement of what they were trying to do.

MR. SOULES: Well, does
anyone want to change their prior vote? We
will put in a sentence about, it says review
for excessiveness. And now we're to the
guestion of what court.

PROFESSOR DORSANEO: The
only thing I was going to say is that when
49(b) started out being in the 300s, I guess
it was Rule 377 of the Texas Rules of Civil
Procedure, it was in the part of the rule book

that dealt with the court of appeals, and I

frankly think it's not so clear that the

Supreme Court ever had authority to review for
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excessiveness and am dubious about which
jurisdictions do so. I think when the rule
said "Court of Appeals,"” that was a conscious
choice with that problem in mind, and I don't
have any particular feeling about it one way
or the other, but I think that's the
background.

MR. SOULES: Yes. When
the Rules of the Appellate Procedure Joint
Committee of legislators, practitioners, Court
of Criminal Appeals and Supreme Court
representatives drafted, put these rules
together, they -- this was carried forward,
and it was just the Court of Appeals that had
review authority, as I recall it. And I may
be going on forward to the time whenever we
were in committee sessions on 47 and 49, but
it was discussed that this review regquired
fact-finding. Maybe it doesn't, but that was
the discussion. And the fact-finding
constitutionally stopped in the Court of
Appeals and did not move to the Supreme Court,
and that's why the Court of Appeals was used
where it was used. Maybe that's wrong, but it

was not inadvertent. It was for that reason.
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MR. FULLER: That's what
bothers me about this whole thing. It sounds
like the appellate court is put in the
position of having evidenciary hearing.

MR. SOULES: The Court of
Appeals can, but the Supreme Court can't.

MR. FULLER: I mean taking
testimony. They sent it back to the trial
court to develop evidence and bring up again,
throwing the damn ball back and forth. We
don't have any choice. The statute is here.
But they're going to be taking testimony.

PROFESSOR EDGAR: Bill,
are you suggesting then -- I guess you are --
that 52.003 and .004 are an unconstitutional
delegation of fact-finding for the Suprene
Court? Well, I mean we're talking about the
statute. Let's forget about the rule and talk
about the statute. Wouldn't that necessarily
follow?

PROFESSOR DORSANEO: I
think it would follow, but I'm not going to
say that.

PROFESSOR EDGAR: I know.

PROFESSOR DORSANEO: My
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own belief is the Supreme Court can decide
whether it wants to write "Court of Appeals”
or "Appellate Court” in that 49 sentence and
bite that bullet. I don't know if we can
profitably do any —-- accomplish anything by
debating the Supreme Court's constitutional
authority at this committee level.

JUDGE MCCLOUD: That's a
great point.

MR. SOULES: What's vyour
view, having read these proposed rules?
Obviously, the substitution would be the words
"appellate court," which is all Texas
appellate courts, In the place of "Court of
Appeals" everywhere there is review of these
supersedeas matters. What's your view about
doing that or not doing that?

PROFESSOR DORSANEO: The
safest thing would be to substitute "Court of
Appeals." We know about that for the
appellate court, and that would be consistent
with all of the other votes we've taken on 47
and 49 including that one that came from the
-~ disapproved by COAJ that Elaine mentioned.

If it just was put in
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there the appellate court, there would be some
who would contend that that even though this
is in Section 4 of the TRAP rules that that
gives the Supreme Court the same authority as
the Court of Appeals and the appellate court
means the Supreme Court. Frankly, that
wouldn't bother me so much either. We'd just
leave the same degree of controversy that we
have now.

MR. SOULES: Let's look at
this. If we carry this through, though, we go
to the last line of 49(b) and we say the
Supreme Court can't find facts, but the last
line of 49(b) takes care of that
constitutional problem, because it says if we
use the words appellate court may remand to
the trial court for findings of fact for the
taking of evidence. So the Supreme Court, if
it decides that it doesn't have the
constitutional authority to consider
affidavits as factual and make a fact
decision, the Supreme Court could remand to
the trial court for the trial court to find

certain facts, send it back to the Suprenme

~Court, and the Supreme Court accept those
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facts as they are presented and pass on then
as a legal matter.

So there is a mechanism
here for the Supreme Court to act within the
constitution, its constitutional authority.

MR. BEARD: Not for
excessiveness as it stands now. No evidence
is one thing, but -~-

MR. SOULES: Let's take a
show of hands. Is there any further
discussion on whether the "Court of Appeals”
or "appellate court” shoﬁld be the term used
in TRAP 497

ADVISORY COMMITTEE: (No
response. )

MR. SOULES: There being
none, I'd like get a show of hands. How many
feel that "appellate court” should be the term
used? Show by hands, please. 16. How many

feel otherwise? Well, that's unanimous.

Okavy. So we are going to use "appellate
court.” Now, let's vote on the text as it
appears on 168, or discuss it. Is there any
further discussion on the -- before we vote on

the text exactly as it appears on page 1687
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MR. MCMAINS: What I'm
concerned about is the procedure that you're
talking about. You're talking about the
insertion of this language right there in (a}),
right?

MR. O'QUINN: The last
sentence.

MR. MCMAINS: The last
sentence.,

MR. SOULES: That's the
language that's on the table.

MR. MCMAINS: Right. The
statute itself talks about it in terms of
review of the trial court decision.

MR. O'QUINN: That's
right.

MR. MCMAINS: And this
whole rule on (a) talks about deficiency in
general as you go before the "appellate
court."” I'm trvying fo figure out, can you
raise it for the first time in the Supreme
Court? You have never raised it before. You
just do it the first time in the Supreme
Court. It looks to me if that's what you use,

this rule, you can go to the Supreme Court the
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first time and say that.

MR. SOULES: That is
right, because you can now go to the Court of
Appeals for the first time for a review. The
rules were designed to have supersedeas review

power both in the trial court and Court of

Appeals.

MR. MCMAINS: I
understand.

MR. SOULES: First
impression. So 1f we put the appellate court
in the Court of Appeals position mainly then
we're going to have --

MR. MCMAINS: We're
talking about you can just go there. They can
do it and never have any, there were no
provisions for hearing or notice. I mean, you
don't have hearings in the Supreme Court where
the parties show up and do anything. I mean,
I don't understand procedurally what it is
that we're contemplating, because I don't
think that was contemplated under our current
Rule 49.

We have very significant

-—- under our current Rule 49 we do have
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provisions where you can issue temporary
orders and then if you do something, you can
send it back to the trial courts for
development of new testimony or whatevef, but
we are not constraining them all in that.

I mean (b) talks about
appellate review of expenses. And all of a
sudden up here in (a) we're talking about
sufficiency. I guess the title would have to
be sufficiency or excessiveness, but I mean,
we have a fairly definitive idea of what the
appellate review issue is on the expenses of
the enforcement. I'm not comfortable with the
notion that the Court of Appeals or the
Supreme Court either one is just going to haul
off on its own and make any determination with
absolutely no provisions as to what the
procedure is by which they accomplish that
other than file motion.

MR. SOULES: 49(a) was
designed and does provide that the Court of
Appeals initially can make an initial review
of a bond. It does not have to come there
from the trial court. Either the Court of

Appeals or the trial court can review a bond
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pending appeal. When we put the appellate
court, the words "appellate court” in the
place of the Court of Appeals, then that power
is expressly stated in the rules to go also to
the Supreme Court, the initial review of the
trial court. John 0'Quinn, you have your hand
up.

MR. O'QUINN: Here's my
problem, Luke. The statute we were trying to
work with severely limits the authority of the
trial court to change what otherwise would be
the amount of the bond. And secondly, the
statute says in (a), 52.004(a), it says that
"the appellate court may review for
excessiveness the amount of security set by
the trial court.” To me that contemplates the
idea that the trial court has first done it
and the appellate court is comingzin and doing
a review. And to me what we've got now in
Rule 49 is misunderstood as a device that
says: whether the trial court has done
anything or not, the appellate court can reach
out and change it on its own. It doesn't
say: if the appellate court finds the amount

of the security set by the trial court is
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excessive. It says: if they think it's
excessive for any reason. That's the first
problem.

The second problem is the
way -—--

MR. SOULES: That first
problem is in the law the way it is right
now.

MR. O'QUINN: I disagree.
I think that we could read the law
differently. I see (b)), which is where we got
the sentence. (b) is part of 52.004, and I
think (b) has to be read in context with (a).

(a) says that the appellate court may review

for excessiveness the amount of security. And
{b) in my judgment means -- I'm looking at the
statute -- if that review of what the trial

court has done leads to the conclusion of
excessive, then the appellate court here can
remedy. First you have the right and then you
have the remedy. You can't separate (b) and
say it stands on its own weight. That's part
and parcel of the same thing.

MR. SOULES: Maybe.

MR. O'QUINN: That's the
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way I read it. My second problem is that I
believe the intent of it was more or less the
appellate court to be in a reviewing situation
rather than a de novo situation. And I think
it ought to be bent back toward the idea that
if the appellate court determines that the
trial court has the duty or discretion in
doing its job and setting security, then it
can do something, but not just de novo where
the trial court says it should be this way and
three guys on the Court of Appeals say, "Well,
we see it differently."” He's on great weight
if the appellate court doesn't get to put
these back, said, "We don't like what vyou
did."

We have got to go back. I
frankly just see the way this sentence sits
now in Rule 49 goes well beyond what the
statute tells me it was intended and creates a
situation where all the limitations that are
imposed upon the trial court about changing
security can be disregarded at the appellate
court level, and the appellate court could
just -- there is no standard.

What standard does the
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appellate court determine it was excessive?
Just because they don't like it or they think
it's too much? That's not what Parker was
saving. Certainly in personal injury cases
what we're saying in sentence number two, we
are saying that that's already in the rules
at the trial court level. The trial court
makes a very strong finding, Jjudgment to
debtor, no harm to the creditor, things like
that. Are we going to bypass all the
standards? If that's the intent of Rule 49,
I'm going to be hollering and voting "no,"
because I think those standards are crucial
and must be respected by the appellate court.
And Rule 49 must be tied to the standards in
some way in order for me to go along with
that.

MR. BEARD: We decided
that guestion a couple of years ago. That's
just starting all over again.

JUDGE MCCLOQOUD: Let me say
this: I think what you've just said makes a
lot of sense from the standpoint of certainly
the Court of Appeals. I haven't studied the

statute that we're referring to and really

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *512/452-0008




10
11
12
13
14
15
16
17
i8
19
éO
21
22
23
24

25

97
determined how that statute fits in with the
existing rule, but from the standpoint, I
think, of judges on the Court of Appeals, they
would feel much more comfortable and seem like
a more proper place for the Court of Appeals
to be would be to be reviewing a decision
that's been made by a trial court after there
has been evidence presented on the matter and
then it comes up to the appellate court, and
it seems to me like the appellate court
probably should at that point say, "Well, we
think maybe abuse of discretion is the right
standard, that from this record which has been
presented the trial court has abused its
discretion or you have failed to show that the
trial court has abused its discretion.”

It would seem very
strange, I think, for a court of appeals to be

there with three judges and start taking

evidence. We don't have court reporters, and
we don't have a lot of other things. It
doesn't guite fit, to me. It seems much more

consistent that the Court of Appeals would be
reviewing what a trial court has done, which

is we do this all the time to determine
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whether or not we reach a decision that there
has been an abuse of discretion there.

MR. SOULES: Let me see if
I can --

JUDGE MCCLOUD: I feel
certain that that's probably the intent of
this 1f we really study the statutes which I
don't feel that I'm in a position to say too
much about, because I haven't studied it that
closely, but it really does strike me as
strange that you would be presenting an
excessive point or an insufficiency point to
an appellate court for the first time and that
court would be out there saying, "All right.
You testify,"” and "That's hearsay," and
et cetera and so forth. It seems to me like
it ought to come up from the trial court and
then the appellate court then ought to rule
what -- and it should go on to the Suprenme
Court.

MR. SOULES: Okay.

JUDGE MCCLOUD: But the
mechanics of it, I think you've raised a very
good point. I think the mechanics are real

important, and I don't know exactly how this

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 787065 *512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

99
rule is being interpreted, but I think we
should give that some serious thought.

MR. SOULES: Here's the
way the rule read before, and it was a review
only. It in the gray book. This is the 1988
rule pamphlet. It says right under (a) there
was a (b).

PROFESSOR DORSANEO: Page
168.

MR. SOULES: And it said,
"In like manner the appellate court may review
for excessiveness the amount of the bond or
deposit fixed by the trial court and my reduce
the amount if found to be excessive.” Now
that is a review function only.

MR. FULLER: 52.004, the
statute almost tracks that language.

MR. SOULES: There are two
ways to get to excessiveness on a review basis
only. One would be to go into the text of
49(a) and everywhere you see "sufficiency"
just add a word "or excessiveness," so either
way vou've got the same operative words, or to
add this sentence back that was taken away,

which I thought was taken away because it was
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considered redundant, but maybe not.

PROFESSOR DORSANEO: If
all of what Justicg McCloud and John O0'Quinn
have said is the cgnsensus, I don't know why
all of that is not already contained in
current 49(b). When it says, "The trial
court's order is subject to review by motion
to the court of appeals or appellate court,”
it's a little bit terse. You could say the
trial court's order pursuant to Rule 47 1is
subject to review for insufficiency or
excessiveness by motion to an appellate court,
but it just seems to me that if it is a review
kind of situation and if the trial court is
meant to deal with the problem in the first
instance, the trial court is going to deal
with it by making some sort of an order
granting relief or denying relief, and that
that's subject to review on motion. I thought
that's what this all meant all along and I
haven't really frankly understood what this
tempest is about.

MR. O'QUINN: Luke, if I
may add. Why don't we pull that sentence down

into (b) and say something like trial court
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order pursuant to Rule 47 is subject to review
and if the appellate court by such review find
it to be excessive, then such and so.

MR. SOULES: Okavy. John,
since we have operative language in 49(a), and
this is just a question --

JUSTICE MCCLOUD: The last
sentence bothers me.

MR. SOULES: If we don't
add the last sentence, say we don't add the
last sentence and we just say where every
place in the existing language of 49 (a)
"insufficiency" should probably be changed to
"sufficiency.”" so I'm passing that, "shall be
reviewable by the appellate court for
sufficiency or excessiveness," add those words
"or excessiveness" after "sufficiency" each
time it appears so that it just indicates that
you have the same review process both ways.

MR. O'QUINN: That's
fine.

JUDGE RIVERA: I think
that will do it.

MR. SOULES: Then if vyou

will work with me through 49(a) as it appears
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on page 168 as I'm hearing the suggestion, we
would not add the underscored sentence at the
end. And what I'm trying to put on the table
as a possible solution to our discussion here
is that beginning with 49(a) with
"sufficiency," with "sufficiency of a cost or
supersedeas bond or deposit or sureties
thereon or of any other bond or deposit under
Rule 47 shall be reviewable by the appellate
court for sufficiency or excessiveness of the
amount or the sureties or the securities
deposited, whether arising from the initial
sufficiency or excessiveness or from any
subseqguent condition which may arise affecting
the sufficiency or excessiveness of the bond
or deposit.”

PROFESSOR EDGAR: Should
not you also have "or excessiveness" in the
very first line, "sufficiency or
excessiveness"?

MR. SOULES: Yes. And
then the next sentence would read -~- Hadley, I
think that's very much needed. "The court in
which the appeal is pending shall upon ﬁotion

showing insufficiency or excessiveness" --
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MR. FULLER: Why don't you
just substitute "appropriate" next, "requiring
appropriate bond or deposit be filed with."

MR. SOULES: All right.

MR. MCMAINS: That's not
what we're talking about. We're talking about
a review. I've been trying to figure out, why
are we dealing with (a) at all?

MR. SOULES: Well, let me
try to get through this. You can vote it
down.

PROFESSOR DORSANEO: Move
that second sentence to (b).

MR. SOULES: The second
sentence should be moved to (b)?

PROFESSOR DORSANEO: I
think so.

MR. SOULES: What I'm
trying to do now is make the second sentence
neutral is all I'm trying to do. "The court
in which the appeal is pending shall upon
motion showing insufficiency or excessiveness
reqgquire" --

MR. FULLER: Appropriate

bond instead.

ANNA RENKEN & ASSOCIATES
" CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * 512/452-00089




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

104

JUDGE RIVERA: Delete that
whole sentence out and put the one that was
propsed to add it and that would replace 1it.

MR. SOULES: John, go
ahead and talk. What 1is your suggestion?

MR. O'QUINN: Here's what
I perceive to be the difficulty. I read (a)
as being the device where somebody can say,

"Look, by law the appellant was supposed to

put up a certain amount of security. He
didn't do it. He didn't get his security up.
I want vou to do something about it."” I don't

see (a) as being a device to review whether
the trial court made the right decision or not
about how much security to put up. I see it
more as a ministerial thing. Did whatever was
proposed to be put up, did it get put up? And
if not, make them do it or do something to
them.

But this other subject
we're talking about is a matter of reviewing
fact findings or for discretionary decisions
or things of that nature. And for example,
the rule says basically a money judgment vyou

have got to put up the amount of judgment plus
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interest. I see {(a) as being a device saying,

"Hey, he didn't put up the amount of money

judgment plus interest.” It's a ministerial
decision or mathematical decision. We're not
talking about those kinds of problems. We're

talking about what to do when somebody has
asked the trial court to change that amount
and how to review that decision.

MR. SOULES: Well, the
second sentence of (a) has been in the rules
from 1939.

MR. O'QUINN: Even when
you have --

MR. SOULES: Because
that's when subsequent really was designed and
vou had subsequent facts, passage of time that
made the bond insufficient to cover principal,
interest and costs. A motion would be made to
the Court of Appeals and they would order the
bonds such.

MR. O'QUINN: That's more
of the mathematical case, where the case has
been laying around for years where the amount
of interest -- briefly, interest may put more

interest on that.
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MR. SOULES: So it needs
to be there. Maybe it just shouldn't be
changed and change the first sentence to deal
with excessiveness, leave the second sentence
of (a) the way it is, and then write something
new, what the court does if it finds
excessiveness, as a third sentence in that
49 (a).

JUSTICE HECHT: As I hear
what John is saying, and it makes some sense,
(a), nobody is going to voluntarily put up too
much security ordinarily.

MR. SOULES: Right.

JUSTICE HECHT: And
certainly if they put up too much, they're not
going to be then heard to complain about it,
and that's what (a) is dealing with. The only
thing (a) has to do with is if somebody
doesn't put up enough and somebody else wants
to complain about it because the sureties are
not sufficient or bond not sufficient or
something changed in the meantime.

(b)), as I hear John's
comment, is where the court either raises it

up or lowers it down different from the
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ordinary rules, and the power to review even
insufficiency or the excessiveness comes in
Paragraph (b). Is that --

MR. O'QUINN: Well put,
Your Honor.

MR. SOULES: Okay. What
do we do now?

PROFESSOR DORSANEO: Just
let that sentence alone.

MR. FULLER: Leave that
alone.

MR. SOULES: Leave that
alone entirely and change (b) hqw? I have got
to write it down.

PROFESSOR CARLSON: (b},
appellate court, and add "for insufficiency or
exXxcessiveness."

JUSTICE MCCLOUD: Yes.

MR. SOULES: Okay.

Elaine, give me that language again and where
it would go.

PROFESSOR CARLSON: Let it
be at the end of the first sentence, "the
trial court order pursuant to Rule 47 is

subject to review by a motion to the appellate
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court,"” and then add these words, "for
insufficiency and excessiveness," period.

MR. O'QUINN: That will
take us back to Rule 47 and standard of
review.

(At this time there was a
brief discussion off the record, after which
time the hearing continued as follows:)

MR. SOULES: We need to
provide that if the trial court's order is
entered either under Rule 47 or the statute,
somehow get that reached. I don't want to put
the statute -- cite the statute in here
particularly.

MR. O'QUINN: The trial
court's order could be pursuant to the
statute.

JUSTICE MCCLOUD: Doesn't
the statute have the same type of language
about the review of the order, the trial court
order? And so if you were coming under the
statute, I think it would be consistent, the
language would probably be consistent with
this language about reviewing the trial

court's order. I believe that's the way I
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remember that statute.

MR. SOULES: Yes, that's
right.

JUSTICE MCCLOUD: I think
that's right, and so I think you could just
lJet it go and trial counsel would be bringing
yvyou something under 47, or it might be
bringing vou something under the statute. Is
that right?

MR. SOULES: What do you
suggest? We need to provide a procedure in
the rules for this, trial court's order
pursuant to Rule 47 or Article -- Chapter 52
of the Texas Practice and Remedies Code?

JUSTICE MCCLOUD: That
would be all right.

MR. SOULES: Or could we
just say the trial court's order?

MR. FULLER: Is there
anywhere else in the rule that refers to
statutes?

MR. SOULES: A few places,
but we try to to avoid that.

MR. FULLER: Could you not

just say, "in compliance with the statutory
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law," or something like that?
MR. SOULES: How about the
trial court's order setting security?

MR. FULLER: There you

go.
JUSTICE MCCLOUD: Yes.
MR. FULLER: That's good.
MR. SOULES: The statute
says setting security. Let's see what the --

where is the operative language?

JUSTICE MCCLOUD: What
page in the book, Luke, is that statute?

MR. SOULES: It's on page
142.

MR. FULLER: Applicable
force, I believe, on 143, isn't it what we
were talking about?

MR. SOULES: Right.

MR. FULLER: Yes, force of
it.

MR. SOULES: Actually the
trial court's order does two things. It sets
security and it stays enforcement.

JUSTICE MCCLOUD: Under

both the statute and 47.
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MR. SOULES: The statute
doesn't say that, but that's what 47 does.

But if you combine the concepts --

JUSTICE MCCLOUD: That's
got to be what you're doing.

MR. SOULES: -- it sets
security and stays enforcement. So if we took
looking at 49(b) on 168 it says the trial
court's order setting security and setting -
and staying enforcement of a judgment. Then
it's subject to review and so forth.

MR. FULLER: Little typo
there.

MR. MCMAINS: I'm not sure
about the "and" in the sense that really what
you're -- it sets the security for staving
enforcement.

MR. SOULES: Not under
Rule 47. It says, "The trial court may stay
enforcement of the judgment based upon an
order which adequately protects"”... and so
forth.

MR. MCMAINS: I understand
that. But the point is that what may be, in

fact, the topic that they're trving to review
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is the fact that they can't meet the order of
the court, so I mean, they're looking at the
order setting it. Maybe the "and" can get us
there. But I'm just saying that's really what
vou're talking about, what it is that the
court has determined is necessary that one or
the other parties is complaining about, either
too little or too much, and/or genetic within
some other format. And you want, I gather,
basically to have the reviewing capability as
to any of those matters. But it's the actual
decision that they make with regards to
setting of security pursuant to the authority
under Rule 47 for the stay of enforcement that
is, in fact, at issue in all of the cases. Tt
was not that they staved the enforcement.
That's done once they have determined on what
basis it can be done.

MR. SOULES: How is it
done? It's not automatic.

MR. MCMAINS: Upon posting
of the bonds it is.

MR. SOULES: No. Not
unless the trial courts sign an order to that

effect.
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MR. MCMAINS: Are you
suggesting that you can't supersede a money
judgment with the money by filing it with the
district clerk without an order of the court?
I don't believe that's true.

MR. SOULES: Yeah.

MR. FULLER: You can't
review it without an order, is what vyou're
saying.

PROFESSOR DORSANEO: Yes.

MR. SOULES: I think
that's right. I think that you don't. But
the trial court --

MR. MCMAINS: That's all
I've been savying. I mean, it's --

MR. SOULES: Well, let me
finish, please, and consider this response to
your suggestion, because I'm really trying to
respond. It is the order setting security and
staving enforcement that gets reviewed. The
court doesn't review this; and (b) is, that is
not directed to the automatic uptake of bond
because time passes. This is talking about
the review of a special arrangement, and the

special arrangement requires under 47(b) --
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MR. FULLER: An order.

MR. SOULES: -- an order
staying enforcement based upon the setting of
a different security than would automatically
obtain the stay.

MR. MCMAINS: I understand
that. What I'm trying to get at is you can
capture review limited to situations in which
they both set the security and stay. That
assumes compliance. What I'm saying is that
you don't want to say that they have to do
both in order to get reviewed, because one of
the parties may be saying, "Wait a minute. I
can't do that. It hasn't been stayed.” And
then the other party is saying, "Well, then
you don't get to have any review unless you
have complied."”

MR. SOULES: How about if
we say, "The trial court's order staying
security" -- I mean -~ let me start over --
"The trial court's order setting security or
staying enforcement of a judgment 1is subject
to review."

MR. MCMAINS: That's

fine.
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MR. SOULES: Okay.

MR. MCMAINS: I was just
worried about the discussion --

MR. SOULES: I thank you.

MR. MCMAINS: -- because
it may not come to fruition.

MR. SOULES: I appreciate
the input very much, and the Court I'm sure
does.

Okay. So the proposal now
on the table is that there will be no change
to 49(a) of any kind and that 49(b), as I have
it in my notes, would be changed this way:
"The trial court's order setting security or
staying enforcement of a judgment is subject
to review by a motion to the appellate court
for insufficiency or excessiveness. Such
motions shall be heard at the earliest
practical time." That should be capital "s"
there. "The appellate court may issue such
temporary orders as it finds necessary to
preserve the rights of the parties.”

MR. BEARD: You've got to
change the caption on it.

MR. SOULES: I'11 get to
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the caption in a moment. Be thinking about
what you think we ought to do with it, Pat.

And then the second
paragraph on number paragraph 49(b) would be
changed to the appellate court review of the
trial court's order. It would be just 1like it
is here in typewritten form on page 168.
Before we get to the caption change, please
don't pass. We need to change that. Before
we get to the caption change, is there any
further discussion about these words that I
have in my notes as changes to the Rule
49(b)"

MR. MCMAINS: What
happened to your "Pursuant to Rule 47"7?

MR. SOULES: We're picking
up the statute and the rule by using the words
"setting security or staying enforcement of a
judgment . " That's the order that gets
reviewed, whether it's done under statute or
whether it's done under rule. That was the
purpose of working on that language.

Okay. Being no further
discussion, those in favor say, "avye."

ADVISORY COMMITTEE: Ave.
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PROFESSOR BLAKELY: Change
the "by" to "on."

MR. SOULES: There's a
text change that I'l1l take up with Newell in
just a minute. Which is that, Newell? Go
ahead.

PROFESSOR BLAKELY: For
review "by a motion" to "on a motion."

MR. SOULES: Where is that
in 49(b)"?

PROFESSOR BLAKELY: Break
in the sentence.

MR. FULLER: Subject to
review "by" change to "on."

MR. SOULES: Okay. Change
that to what, Newell?

PROFESSOR BLAKELY: "On."

MR. SOULES: Thank you.
That's acceptable to nme. Those in favor say,
"aye."

ADVISORY COMMITTEE: Aye.

MR. SOULES: Opposed?

ADVISORY COMMITTEE: (No

response. )

MR. SOULES: That's
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unanimously recommended. What should we do
with the caption, Pat?

JUDGE BEARD: Just say
appellate review of the order setting security
or suspending enforcement of the judgment.

MR. SOULES: Any
opposition to that? That can be done by
unanimity. Thank you very much. Thank you,
Elaine, for your work on this.

The subject -- we're
looking at the re-write then of 47{(b), divided
into two paragraphs that we've talked about
earlier and voted on. I believe that --
Elaine, does that take care of the supersedeas
issues before the Committee?

PROFESSOR CARLSON: There
was one other minor thing on page 141, and I'm
not sure who brought this to the attention of
the Committee, but it suggests that the
reference in Rule 47(a}) needs to properly
refer to Rule 41 as opposed to 40.

PROFESSOR DORSANEO:

That's right.
MR. SOULES: Is that

right?
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JUSTICE HECHT: We've
already done that.

MR. SOULES: Let's see if
we did that already. Yes, we did. That's on
page 93 and done. Is that the way vou
understood, Judge?

JUSTICE HECHT: That's
right.

PROfESSOR CARLSON: All
right.

MR. SOULES: Does that
take care then of the supersedegs report,
Elaine? |

PROFESSOR CARLSON: Yes.

MR. SOULES: That gets
back to you on review of your text on 47 a
little bit later, 47(b).

Let{s see. I guess the
next item is TRAP Rule 40, and that will be
found on page 175. This was the big job that
as I remember ~-- Rusty, do you have a report
on one side?

MR. MCMAINS: There has
been a fortunate intervening occurrence. The

Supreme Court has said more or less what we
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thought the rules said with regard to two
parties, that there is no necessity to
independently perfect appeal in two-party
cases, at least as I understand generally what
is supposed to have been said. It may not be
totally without doubt. The real issue however
which I don't believe has been really
addressed in the cases the Supreme Court
decided and it is the real open question at
this juncture 1is how it is, whether we are
going to allow, in essence, piggy-back appeals
whén you have more than two partiés in the
case.

I mean, there 1is a
breaking point in my -- I discussed this with
Hatchell and unfortunately time and geography
has not permitted Justice McCloud and Hatchell
and I to be in the same place at the same time
to discuss 1it. But I know that Mike has had
some conversation with Judge McCloud and I in
turn with Mike,. Mike is of the view frankly
and is of the opinion and sentiment shared by
Roger Townsend's letter on 175 that in essence
there not be just helter skelter, everybody

gets for appeal the whole judgment is up
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before the court if anybody perfects.

PROFESSOR DORSANEOQ: I'm
in favor of simple reply rather than
execution.

MR. MCMAINS: Means
everybody ought to be perfect an appeal. If
anybody perfects an appeal ought not to be
anything else. Now there is a middle ground.
Ironically enough I probably am at the middle
ground and that is that, and this is an
example, that we have examples of those two
extremes independently. The middle ground we
don't have an example of as of yet. And we
need to get a sense of what the committe feels
ought to be the route we want to go. It makes
considerable sense to me that a party that
essentially wins or maybe doesn't lose too bad
has a derivative claim, that is to say such
contribution endemnity is a classic
contribution in a standard tort case is
content in which it's been addressed expressly
by the court in plaintiff's account in a
derivative claim situation like that if one
party is not dissatisfied with the result, has

a cross-claim against another party but only
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really personally affected, if the result that
he's obtained so far gets changed, there's
much logic and policy to me would suggest that
he not be required to go on appealing a
judgment that he's perfectly happy with if it
doesn't change.

Now, how it is that vyou
segregate that out from any other type of
cross claim in the influence you have do with
a then and there in terms of being derivative
claims or Jjust specifically reference
contribution or endemnity type notions, that's
the drafting problem we have.

If the Committee is of the
view that neither of the extremes should be
taken but agrees with me that at least this
one has serious problem, Roger Townsend's
proposed change on 175 as I say is the extreme
of letting nobody -- everybody that wants
anything other than what they got in the trial
court has got to appeal, which means that even
if you're denied relief against for a party
that you don't relieve against until somebody
hits you that you have got to go ahead and

appeal.

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

123

PROFESSOR DORSANEO: I
don't think he means for that to mean it
though.

MR. MCMATINS: That's the
Townsend approach, and that's the extreme
approach with regard for, and frankly Hatchell
subscribes to that approach. If anybody wants
any more relief, he needs to let everybody
know it, because othewise you're just kind of
lying behind the log filing documents, and all
of a sudden something changes and you're in
the soup again.

MR. SOULES: Let me see if
I understand what we're going to do here
agenda-wise today. Is there anything that we
can act on?

MR. MCMAINS: Well, that's
what I tried to get that --

MR. SOULES: It has to be
written for us to act.

MR. MCMAINS: The rule on
the two extremes has been written. If there
is a compromise, that ain't been written.

MR. SOULES: Where are

the --
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PROFESSOR DORSANEO: Page
190 would be a place to look.

MR. SOULES: So we are
looking at 175 and 190 on the two rules.

MR. MCMAINS: That's
right. Those are the two rules.

PROFESSOR DORSANEO: I
would make one adjustment on 190 based on
something I think Rusty said last time. In
that Paragraph 4(c) I would take out "who has
been aggrieved by the judgment."”

MR. SOULES: Where is that
now?

PROFESSOR DORESANEO:
190{c). Rusty, do you recall why vyou
criticized that language last time? All I can
remember 1s that I agreed with what you said
last time, and the fix is to take that
language out.

MR. MCMAINS: I wasn't
sure we agreed on the fix. The reason I
disagreed with the language 1is because a party
who has a "take nothing" judgment in his
favor, it is not an agreed judgment, but if

that changes on appeal where it becomes an
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aggrieved party later on in some manner, he
hasn't perfected his appeal. If he is looking
to cross claim against somebody else, he's got
no reason to appeal again. But all of a
sudden if he's going to be back in trial
court, he wants to take the other parties back
with him that he had in the first place so
that the aggrieved by the judgment --

MR. SOULES: The
words --

MR. MCMAINS: That's where
part of that problem came in, is trying to
tell where you are an aggrieved by the
judgment.

MR. SOULES: The words
"who has been aggrieved by the judgment,"
those words would be dropped in what you're
proposing now, Bill?

PROESSOR DORSANEO: Yes.

MR. SOULES: And it would
simply say, "Any other party may seek."

PROFESSOR DORSANEO: And
the idea -- and I'l1l tell you there's a bit
more to making this one way or the other

choice, from my perspective -- that has to do
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with the structure of our appellate rules.
Our appellate process does not contemplate
cross appeals. It doesn't really structure
itself for two parties being the appellant,
because you have provisions for getting the
record that are written with the view toward
one side being the appellant who makes the
request, and the other people are the
appellees, and they act in response.

I have a case now that
happens to be a two-party case, but I think
the same problem would arise in a three-party
case where there are two appellants, and it's
very difficult to figure out how vou go about
getting the statement of facts, whether you
need one, whether you need two. The Court of
Appeals only wants one. One is,filedk You
don't know whether the other side is going‘to
file the statement of facts within the time,
SO0 you get your own.

It just doesn't lend
itself to a functional process of two appeals
operating side by side, our overall scheme.
think that the Qourt of Appeals -- I mean the

Supreme Court opinion and the companion
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opinion that says we should look at this up
and down the line and decide which way we're
going to have it, one way or the other, the
same in both courts, the Court of Appeals and
the Supreme Court, makes a good deal of sense,
but if we are going to have it the other way
where we are going to have cross appeals, then
a lot more needs to be done than just to say
that somebody needs to post -- somebody else
needs to post bond.

MR. MCMAINS: Right. I
agree.

PROFESSOR DORSANEO: We
have to change the system in a more radical,
and I don't mean to use a loaded term, but in
a more substantial manner. And I don't think
we are equipped to do that. So without regard
to an abstract gquestion of what would be the
better way to have a system, our system does
not lend itself to two appellants, and I don't
think it lends itself to two appellants in
three~party cases any more than it does in
two-party cases.

I think the simple way is

to do what I've suggested. It is a simple
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way, but it's not simple because it refuses to
face up to problenmns. It just simply wants to
cancel those issues out and just say, No.
We're going to do it one simple way and not
get involved in different levels of complexity
for different types of cases, because it's not
worth the trouble.

Now, the ones who would
say, "Well, I want a bond to be filed by
somebody else,"” what are they really saying to
us? What are they really saying, that they
want somebody else to perfect an appeal, the
potential appellees who are saying they're not
appellees? What do they want? Why should
they be entitled to it? What harm befalls
them that is of any consequence whatsoever? I
don't really understand that. Perhaps Mike
and Roger could enlighten me, and probably
Rusty could express that point of view, but I
don't think it's a problen.

MR. SOULES: How does vyour
corrective proposal operate?

MR. MCMAINS: If
anybody =--

PROFESSOR DORSANEO: If
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anybody appeals, then for jurisdictional
purposes that case, that entire case, the case
that was in the trial court is up for review.
And what that is going to mean is that the
appellant will file a brief and it will
contain points. The appellee will file a
brief. The points in the appellee's brief
might affect somebody else other than the
named appellant in a three-party case. That
somebody else presumably would have to get
notice. They would have gotten a copy perhaps
of the bond. I don't know about that. I'm
assuming that they would have. And certainly
they would get a copy of this brief that is
making a complaint against them and they would
have time to take action:

MR. SOULES: Under your
proposal then a party first receiving
information that appellant -- relief was
sought against that party --

PROFESSOR DORSANEO: Well,
this appellant -- relief was sought would be
on notice that maybe that judgment is going to

change.

MR. SOULES: And when that
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party receives that notice even 1f it's 1in a
brief, that party would have an opportunity to
respond and raise points on appeal; is that
right?

PROFESSOR DORSANEO: I
don't know if I'm expressing myself clearly
enough, and I guess I have a little trouble.
I'm assuming. I'm making an assumption, and
this may be contrary to reality, that the bond
will be provided to all of the parties who are
parties in the trial court.

MR. MCMAINS: No. That is
not true.

PROFESSOR DORSANEO: Maybe
something needs to be done there,

MR. MCMAINS: No. I'm
just saying it could be. What happens is, of
course, that the bond rules authorize vou to
make payable either to the party against who
you have the appeal, which is where some of
these guestions about have you listed an
appeal comes in, or it can be made pavable to
the clerk in which case that appears to be a
little bit clearer in that it's to evervbody's

benefit.
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PROFESSOR DORSANEO: Well,
I think what's the facts? The bonds are made
payable to the clerk?

MR. MCMAINS: Well, that
depends on who is doing it. Frankly, 75
percent of the bonds I get are made to the
parties and usually not all of them ~-- not all
of them have anything to bond. The ones that
lost, that the appellant won against, he
doesn't appeal against anyway. So a lot of
times their names just aren't in the bond
protecting it one way or the other.

JUSTICE MCCLOUD: This
seems to me to be a very complex problem, and
also it seemed to me that we've already heard
two views from the co-chairman of this
committee and one in here, and then we have
sort of an inside viéw. We have a middle
grouhd, and that's not really been reduced to
writing, and I think it would take me two or
three days to understand it if reduced to
writing, so I'm not sure. What I'm suggesting
is, could we table this? I'm not sure that
I'm ready to vote. I don't feel adeguate --

that I'm adequate at this point to really give
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this the type of decision it ought to be
given.

MR. SOULES: The reason
that I'm struggling with the assignment is
that we tabled this in May, and apparently we
haven't produced much in the interrum to act
on, and it is a problem we've been asked to
act on. And if we don't get it done today, it
probably will not be a rule that can become
effective before 1992, instead of becoming
effective in 1990. We are running out of
time. These rules have got to be passed on by
the Supreme Court of Texas, and then they go
through a --

JUSTUCE MCCLOUD: I read
the decision of the Supreme Court I think last
week. And, you know, I read it and I thought
it was rather interesting, but when I read it
I didn't realize how interesting it really
was . I didn't realize that this committee had
been into this problem in depth. And I don't
know exactly how to analyze what was said
there as to what the court would say and with
reference to what these people are saying here

who have been studying this problem for
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months.

MR. SOULES: But the
chair, if the sense of the committee is to
table it, that is fine. I'm trying to advance
it because it's here and it's been in the
file.

JUSTICE MCCLOUD: Sure. I
understand.

MR. TINDALL: I really
share Justice McCloud's view for a lot of
reasons. I mean, before we have Bill Dorsaneo
and Rusty McMains and Mike Hatchell and Roger
Townsend, all of whom spend 100 percent of
their time on appellate work working with
these rules, and what I would like is a
recommendation from them. All we're hearing
is this view and middle ground and another
view, and I'm not sure we can resolve that
today when they can't even resolve 1t among
themselves, and they spend all their time
working with this rule.

JUSTICE MCCLOUD: The
thing that keeps bothering me is I hear these
experts speak, and they are experts. But each

one of them says, "This is a simplistic view,"
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and then all of a sudden he starts creating
very complex problems out here that are going
to result from this simplistic view, and that
bothers me a lot, because normally I would
immediately say I like the simplistic view and
would move certainly in that direction, but
then all of a sudden I start seeing problems
that you just mentioned that I hadn't even
thought about.

PROFESSOR EDGAR: At least
the court in its opinions a couple of weeks
ago —-- I've forgotten when it was -- cured the
problem of the -- that has arisen among some
of the courts of appeals concerning the
two-party situation. Now, admittedly in the
multi-party situation that problem still
persists, and that gives rise to the problen
that Rusty has raised and that Bill is
struggling with. I share David and Judge
McCloud's concern that this is a complicated
subject; in fact, the concurring opinion in
that case by Justice Ray Hecht and I've
forgotten, somebody else, recognized that it
was a complex subject; and I don't think we

can solve it today.
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And that raises another
gquestion, though; and that is how are we
going -- should we do anything in trying to
resolve the dichotomy between parties who are
aggrieved out of the trial court to the Court
of Appeals on the one hand and out of the
Court of Appeals to the Supreme Court on the
other? Because they've got another set of
rules. And all of this is raised in
concurring opinion. And it seems to me that
we should take a look at both of these
problems and try and make some recommendation
to the court when we have had time to really
seriously consider them.

MR. MCMAINS: Rusty, we
need this to be seriously considered. And
when can you make -- when can your committee
make a full report? And I will reschedule a
full meeting of this committee. Can you do so
in 30 days?

MR. MCMAINS: Yes. But
what I was going to ask, and I was trying to
get this in the last time, and I realize
peop;e don't want to vote. All I want 1is a

sense of the committee. We will wrestle with
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these problems, or maybe what I need is
actually a sense of the Supreme Court. If
Justice Hecht wants to report back to me,

The real guestion is, do
you want people who are really ——lyou know,
this is the guestion: Do you want the whole
case up there with these things being made by
court points, or do you want to know what the
position is going to be having been pretty
well established before you get to the
appellate court? That's the critical issue to
this is who is going to be fighting who
depending upon what happens later on?

MR. SOULES: Let me see if
I understand maybe the differences. One would
be that any party contemplating an appeal even
if it's conditional on something that may
happen in the future, but if the party at the
conclusion of the trial Contemplétes an appeal
either absolutely or in the event something
else is done by one of the other parties in
the trial court, do we put those parties to
independent perfection of appeal from the
outset? That's one side of 1it, isn't it?

MR. MCMAINS: Yes.
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MR. SOULES: And then the
other side 1is, do we not do that and let, I
guess, everybody keep their options open until
someone perfects an appeal and shows what that
someone is going to appeal? And then as the
appeal progresses and the issues on appeal
become defined, other parties then make their
decision whether to appeal, and can do so
regardless of a separate earlier perfection of
appeal.

MR. MCMAINS: Yes.

MR. SOULES: That's the
contrast of the two positions, isn't it?

MR. MCMAINS: Yes. I
mean, there is very much divergency of path.

MR. SOULES: I'm going to
call the first one "independent perfection of
appeal" and the other "cross points without
independent perfection.” Are those terms --
will they work for purposes o0of consensus? Let
me derive that first.

MR. MCMAINS: There is
kind of a third route, but that's the
in-between. There are some cases -

MR. SOULES: Then between
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those let me take a straw vote. Then we'll
overlay the next one to see 1f we think that's
a better. Trying to get something that we'll
have before the Committee. Okay, John.

MR. O'QUINN: If you had a
subcommittee look at it, will somebody tell me
whether the subcommittee tended to lean
towards one option or the other or all broken
down, no real consensus?

PROFESSOR DORSANEO:
There's not going to be a consensus. We're
going to come back, and it's going to be the
same . One group of appellate lawyers thinks
it ought to be this way, and another group
thinks it ought to be the other way, and then
somebody thinks maybe there's some other way.

MR. SOULES: How many feel
that every party should be required from the
outset in the times provided by the rules to
perfect an independent appeal or waive appeal
regardless of what subsequently happens in the
case on appeal?

MR. O'QUINN: What does
"perfect” mean? File a bond?

MR. SOULES: Your own
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bond. Just like the rules say, perfection of
appeal. How many feel that should be the law?
How many feel on the other hand that it would
be better and since we're going to have a
third position I'm not going to vote to rule
that out yet, how many feel it would be better
to give parties in the trial court in effect
if one party perfects an appeal, that other
parties can assert their points on appeal
later wihdut having perfected initially their
appeal? How many feel that should be the law?

JUSTICE MCCLOUD: In the
simple case I sure feel that way. It's just
the complex case.

MR. SOULES: 14 voted in
favor of that and none voted in favor of the
first proposition. Now, what is the other
one?

MR. MCMAINS: As I say, as
Judge McCloud noted, I think the sense of the
Committee is that in most cases they would
like to post on the election, and I don't
disagree. There is no real sentiment against
that, but there are some cases where it seems

to be unfair, and that's where the gquestion is
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can we draw middle ground?

MR. SOULES: So in some
cases 1it's unfair for everyone to be able to
piggy-back on the initial perfection.

PROFESSOR DORSANEO:
Somewhat.

MR. MCMAINS: Right.

MR. SOULES: But in most
cases it's unfair -- becomes unfair not to let
someone piggy-back because they were only
conditionally considering appeal.

MR. MCMAINS: Let me
crystallize --

MR. SOULES: So isn't that
what we're really trying to do, 1s resolve the
most unfair situation even if it leaves
something slightly unfair in a few cases?

MR. O'QUINN: We can
handle slight unfairness.

MR. MCMAINS: No. The
other ground is really that you can tackle the
limitation of appeal rules perhaps more
directly by allowing a broader limitation of
the appeal than is now allowed. That's how

you basically will attack on the third ground,
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and that is to say basically that if the party
who really wants to appeal says, "I want to
appeal as the Party A," right now you can't
even do that if the other claims are not
severable, and so you can broaden perhaps
consistent with the federal practice the
ability to limit the appeal as to the claims
between A and B and leave Party C out of it.
You can eliminate. That gives you the notice
thing. It does put you on notice that vou've
got to go ahead and go up if you want to
complain about something as to somebody else.

That will solve the
contribution stuff and some of the other
things that otherwise people were coming up on
and are getting embroiled in the situation of
whether or not they have managed to perfect

the appeal and say, "Well, I didn't know I had

‘a complaint. I didn't know I had to."

That's just an alteration
giving more power to limiting people and that
also brings in it the guestion of should the
courts have more power to deal with the case
on a piecemeal basis, which is a fairly

fundamental change.
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MR. SOULES: Okay.
Question, Rusty. Is that -- if everyone gets
the right to assert their appellate points as
a result of the perfection of appeal by one
party you're saying that if that's the case an
appealing party should have broad powers to
limit the appealiso as to keep that from
occurring?

MR. MCMAINS: What I'm
saying is that answers the gquestion of whether
or not you have to perfect the appeal in the
other case. The gquestion is though and it can
go further, is should there be a greater power
to limit the appeal? I mean, let's suppose
for instance ~-

MR. SOQOULES: Let Hadley
speak to that, and then we'll take a consensus
on it.

PROFESSOR EDGAR: This
brings up what I wanted to say. Basically I'm
inclined towards Bill's view that I think we
ought to do everything we can to keep the
appeal as simple as possible, and it might be
that Rusty's concern might fit as well, but

I'm concerned about whether or not trving to
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articulate Rusty's proposal would unduly
complicate the process; and therefore, I would
like to see a proposal come forward so that we
can sit down and actually look at what Rusty
is proposing as an alternative, along with
what I presume to be the Committee's view that
we ought to keep it simple, which is Bill's
proposal, and we could have both of them side
by side and study them, and therefore we can
go on to something else today, because I think
this is really a little too complicated for us
to try and discuss in the abstract.

MR. SOULES: Let me get a
consensus. If the right to appeal was
broadened so that each party in the trial
court could ride on the perfection of appeal
by a single party, how many feel that it would
also be a good idea to give broader powers to
that appellant to attempt to 1imit the
appeal? One, two, three (counting).

PROFESSOR EDGAR: I can't
vote on that. I want to see what it looks
like, and I want to see how the practitioner
can interpret it and use it, because it might

not be functional.
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MR. SOULES: Anybody can
not vote that doesn't want to vote. I want to
get a consensus so that I can try to give the

Committee some guidance, if we are going to

broaden, who gets to ride the single

perfection of appeal. We also want them to
work on given that single perfecter some
additional horsepower to try to contain that
appeal if it wants to; and then, of course,
anybody else that perfects an appeal, I guess
they're the basis of the effort to limit of
course then that brings everybody in anyway,
because any total perfection of the appeal
perfects the appeal as to the total case.

How many feel that a
single appellant, first appellant upon
attempting to limit appeal should be given
much latitude as compared to other parties to
try to limit that appeal? Six.

How many feel otherwise?

Three.

So write something that
would also give that power. If I can get vyour
attention to two rules that are here now. One

is 46(d), which is the notice of filing of the
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cost bond. I did not realize until this

discussion that that notice could be limited,

and what I'm going --

MR. MCMAINS: It's not

.supposed to. But there are some cases that

have not been overruled.

MR. SOULES: That's what
I'm trying to fix right now. In the fourth
line of the text of the rule it says, "by
mailing a copy thereof to counsel of record or
each party other than the appellant."” And
since there seems to be some guestion about
who the counsel of record are and each party
other than the appellant, insert after the
words "counsel of record," "in the trial
court” and then after "or each party other
than the appellant,"” "in the trial court" so
that we're talking about every party in the
trial court gets notice of the cost bonds.

MR. MCMAINS: Right.

MR. SOULES: Any objection

to that? Now, the next thing -- and I guess
this is just not on the agenda. I'm just
trying to -- I didn't realize there was a

problem, but those amendments would be made to
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Rule 46(d) just to say that we are talking
about notice to all. Every party in the trial
court gets notice of cost bond. Now that's
unanimously recommended then.

Then over in 40, Rule 40,
this is 40(a)4, Notice of Limitation of
Appeal, again amending that to make it clear
that the notice of limited appeal is to be
given to all parties in the trial court so
that --

PROFESSOR EDGAR: Where
are you going to include?

MR. SOULES: Well, I was
going to put it, "not attempt to limit the
scope of appeal shall be effective as to a
party advérse to the appellant unless several
portion of judgment from the appeal is taken
and is designated and notice served." And it
says "served on the adverse party." And
that's not really what we want.

PROFESSOR DORSANEO: In;my
draft. |

MR. SOULES: Well, but it
does in the Rules today.

PROFESSOR DORSANEO: I

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

147
know.

MR. SOULES: So not
"served on the adverse party," but "served on
all other parties in the trial court.”

PROFESSOR DORSANEO:

Please look at page 190 and see the text of
that and the draft of that.

MR. SOULES: We are not
going to pass on that today. I'm just trying
to get notice done today unless you-all are
going to pass on that today. Any objection to
deleting "served on the adverse" -- the words
"on the adverse party" and inserting "all
other parties in the trial court"? That will
be unanimously recommended to the Supreme
Court for a change in Rule 40(a)4.

So now we are going to
have notice of limited appeal and notice of
the cost bond going to all parties in the
trial court. You can then springboard in vour
work knowing that all parties in the trial
court are going to be given notice. The Rules
at least are going to require it.

Now, can we advance work

on Rule 40 any further today than what we've
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done? I get the consensus then it is to
permit all parties to raise points based on a
single general perfection of appeal, but to
give a party perfecting an appeal broad rights
to attempt to l1limit that appeal to the extent
fair to other parties? Is that the consensus
of the committee?

MR. BECK: I don't think
the last part is the consensus of the
committee, because I think you had a majority
of the committee not voting.

PROFESSOR EDGAR: I want
to see both of them in writing, Luke, before I
think I can effectively --

MR. SOULES: All right.
The consensﬁs of the committee is that we
would like to see drafting along those lines
for the next meeting. Is that the consensus
of the committee? Anyone opposed to that?

Okay. That's the drafting
that we want to see. We will if you can check
your calendar during the noon hour, we will
meet again on that one -- I guess, just on
that unless something else shows up in the

interim, and it will be sometime in August.
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If we don't get it to the
Supreme Court by August, they can't get it to
the Bar Journal and get it passed. Okay.
Now, the next point is -- again, it will be a
day in August beyond 30 days, because Rusty
says he can get the work done and to this
committee within 30 days. So it will be
sometime around the 15th of August, I guess,
unless this committee -- I'll get your views
on a day in August after the 15th.

(At this time there was a
brief recess, after which time the hearing
continued as follows:)

MR. SOULES: Report on
TRAP Rule 51 and 53, let's see, those will be
found on 210.

MR. MCMAINS: These are
not really controversial. Sarah had proposed,
and they're not controversial among the
committee anyway. One is the written
designation basically shouldn't be an excuse
for the clerk not preparing the transcript as
it's required to be done under the Rule. So

all this is, is making clear that the failure

to make the designation doesn't relieve the
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clerk of the obligation to prepare the
transcript, which is why we made the
transcript the duty of the clerk to prepare in
the first place.

MR. SOULES: How many in
favor of the change to proposed Rule 51(b}?
Those opposed? That will be unanimously
recommended to the Supreme Court.

MR. MCMAINS: 53(a) is to
say —- 1is to deal with this bizarre situation
occurring in the San Antonio court where
basically the record was ready in time to file
but hadn't been requested prior to the
perfection of the appeal either because they
filed the bond early or because it wasn't a
long record. They didn't have any trouble
getting it done. And the court still held
that somehow that there was a problem in the
fact that they even though they had the record
to file in time, having not requested it in
time, that the failure to request it in time
was some problem, which is perfectly silly
from most of our perspectives and has since
been backed off of, I might add. But

nonetheless there may be some confusion, and
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the underlying suggested language merely says
failure to timely reguest shall not preclude
you from filing it within the time seems to be
perfectly the intent of everybody; and I move
its adoption as well.

MR. SOULES: Discussion?
All in favor say, "avye."

ADVISORY COMMITTEE: Ave.

MR. SOULES: .Opposed?
That's unanimously approved. |

JUSTICE HECHT: Luke, I
have one other matter.

MR. SOUﬁES: Yes, sir,
Justice Hecht.

JUSTICE HECHT: On Rule 51
I can't seem to find my notes, but Justice
Kilgarlin, I believe, made a note of a case
involving the first sentence of 51(c), and I
have forgotten -- I don't have the case here,
and I can't seem to put my finger on it. In
the first sentence of 51(c) I believe the
phrase "designated by the appellant" is
mislocated in the sentence. It says, "Upon
perfection of the appeal the clerk of the

trial court shall prepare under his hand and
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seal and to the couft immediately transmit the
transcript to the appellate court designated
by the appellant.” So one party took the
position in a case on appeal that they could
designate the court of appeals that this was
going to.

MR. MCMAINS: We did do
that.

PROFESSOR EDGAR: That was
the intent I think.

MR. MCMAINS: Pick vyour
own Jjudge.

MR. SOULES: Sounds 1like
we slided that one by.

PROFESSOR DORSANEO: That
was the intent. Concurrent jurisdictions.
That was, vyes.

JUDGE BEARD: Bryan has
got three Courts of Appeal.

JUSTICE HECHT: Designated
by the appellant? There's an appellate case
that says they're not going to let you do
that.

MR. MCMAINS: Who said

that?
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JUSTICE HECHT: Well, not
Houston or Dallas or San Antonio.

MR. MCMAINS: Bryan goes
to Waco or Houston. There are several that go
to several -- can go to several different
courts, and the historic practice of course
when you filed the transcript was you'd go
take it to any court you want that had
Jurisdiction and file it. Now the modern
practice at least in Houston and as I
understand Bryan 1is that they just draw a bean
out or whatever and that's where you go, go on
a rotating basis. That's what they do,
because they get to file the transcript.

There isn't a rule. They just do it randomly.

PROFESSOR DORSANEO: There
is a rule. It says, "designated by the
appellant.”

MR. MCMAINS: No. You
find that.

MR. SOULES: Hold on.
Justice Hecht is suggesting that there is an
appellate opinion that says that the appellant
is not going to get the benefit of this rule.

JUSTICE HECHT: That's
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true.

MR. SOULES: Is that a

Supreme Court case?
JUSTICE HECHT: No. Judge

Kilgarlin sent it up maybe a year or so ago,

but I don't remember.

MR. SOULES: Let me see 1if
I can find it in our previous agenda. While
we are looking for it let's discuss --

JUSTICE MCCLOUD: Let me
just.say\one thing. This has always bothered
me a lot, but I'm not going to get into that
battle. I got into this battle 15 years ago.
It's going to stay dead. But we're putting --
we are telling this clerk who frequently
doesn't -- particularly in the rural areas
doesn't know all that much about what's going
on. We're telling the clerk that the clerk
has the responsibility to do this and to do it
timely and immediately and et cetera and so
forth. Well, if we have all that much
confidence in the clerk we might say that
instead of saying "the transcript to the
appellate court designated by the appellant.”

Maybe to say "to the proper appellate court."
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I mean, if that's of some
concern about "designated by the

appellant” --

JUSTICE HECHT: Well, it's

in the o0ld agenda at page 259, and the case is

Cole against the State of Texas. Per curiam
opinion of the Waco court, isn't it? No.

MR. SOULES: It's the
First District.

JUSTICE HECHT: Yes.

MR. MCMAINS: Did we vote
it down the last time?

MR. SOULES: No, Rusty.
It wasn't reported on, I don't think.

MR. MCMAINS: Did we just
forget it?

MR. SOULES: What's that?

MR. MCMAINS: Did we just
forget it? |

MR. SOULES: Yeah, I think
S0.

MR. MCMAINS: I just
didn't remember it being in there at all.

MR. SOULES: It was

forwarded to --
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MR. MCMAINS: I didn't
report on it.

MR. SOULES: It was
forward to the TRAP subcommittee in May of
1988.

MR. MCMAINS: Yeah. I'm
just saying I don't remember reporting on it.

MR. SOULES: No, it was
not reported on. The First Court held that
Brazos County being uniquely situated in three
appellate districts, the clerk's having sent
the transcript I guess to the court next on
rotation after having been directed to send it
to a different court, that the clerk in effect
had done the right thing and the appellant was
not going to be given the relief that the
appellant wanted, which was to transfer from
the I guess 1st Court of Appeals to the 10th
Court of Appeals. It says the designation
language found does not empower the appellant
to choose his court. Under the appellant's
logic it would give Brazos County appellants

but no others in Texas the right to forum

shop, and that's not the intent of the rule,

and Justices Warren, Duggin and Levi so ruled
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per curiam.

Apparently the discussion
here is that that was the intent of the rule
to permit an appellate to pick his court
because previously the appellant carried his
own transcript to the clerk and could make any
turn in the road he chose.

MR. BEARD: I think in
Bryan they still pick their courts and the
clerk sends it wherever they send it.

MR. MCCLOUD: Wherever the
appellant requests is where it goes?

MR. BEARD: It's my
understanding.

(Inaudible).

MR. SOULES: Wait a
minute. The court reporter cannot get
discussion that's not one at a time, and I
apologize for interrupting.

What is the sense of the
committee on this rule, proposed rule to
change in 51(c) to I guess delete the
language?

JUSTICE MCCLOUD: Just say

"to the appellate court.”
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MR. MCMAINS: If you just
stopped with "appellate court.”
PROFESSOR EDGAR: Just put

a period there.

JUSTICE MCCLOUD: "To the
appellate court.”

MR. SOULES: "To the
appellate court,” and take out "designated by

the appellant.”

MR. BISHOP: You can
transfer that language right after trancript,
"transcript designated by the appellant.”

MR. SOULES: Right. But
you have transcript designation by multiple
parties.

MR. MCMAINS: Not really.
I'm reasonably confident that was to be
preserved.

MR. SOULES: All right.
Discussion on deleting from at the end of the
first sentence of 51(c) these words,
"designated by the appellant,” and then
placing a period after the word "court"? Any
discussion?

PROFESSOR DORSANEO:
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Judge, does that opinion say what would happen
or what the decisionmaker who decides in the
case of concurrent jurisdiction where the case
would be docketed?

JUSTICE HECHT: There's a
statute on the two Houston courts, and I don't
know --

MR. MCMAINS: There is no
statute.

JUSTICE HECHT: -—- what
the procedure is in Van Zandt county, half of
Dallas and half of Texarkana and Tyler.

PROFESSOR DORSANEO: My
biggest concern would be that if I had to
choose between all of the persons who could
decide this guestion, I might not choose the
appellant, but I certainly wouldn't choose the
clerk.

JUSTICE HECHT: Well, the
statute pertaining to Houston provides for
random selection.

MR. MCMAINS: Right.

JUSTICE HECHT: Which is

conducted by the clerk.

MR. BEARD: We don't have
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any statute telling the clerk of Brazos County
what to do.

JUSTICE HECHT: Right.

MR. BEARD: I concur with
Bill.

MR. MCMAINS: You can
insert a sentence requiring random selection
in cases where a current jurisdiction if
you're cqncerned, and that's something that is
going on and nobody knows anything about.

MR. SOULES: That to me if
you're going to take away from an appellant
the right to choose his court, which he had
before these TRAP rules were ever adopted and
the change in the way the transcript is
handled, if you're going to take that away,
then we need to put in how the clerk is to
handle it, and I don't know of any way other
than random sanmpling. I don't say we should
take it away, but if we're going to delete
that language, we should probably write
something that the appellate districts and
whatever, something "where there's concurrent
jurisdiction, the court shall send the cases

to the courts on a random sample basis."
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I don't know exactly what
words to use. Somebody could write them up
while we are working here. I guess don't we
need to do one or the other, either 1leave it
up to the appellant or instruct the clerk to
random select?

MR. MCMAINS: If we want
to do it that way, take the language out of
the Houston statute and use with regard to
whatever the random selection.

MR. SOULES: Do we have
that statutory text anywhere?

JUSTICE HECHT: Unless
changes.

MR. SOULES: Is it in here
{indicating)?

JUSTICE MCCLOUD: Luke,
let me and you. It would occur to me that if
you have these counties or these jurisdictions
where they can choose or they go to different
courts, I'm not familiar with that, but -- I
mean, I know it happens, but I don't know the
mechanics of it. I can't conceive they don't
have some -- that each of those courts must

have some sort of statutory provision set up.
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MR. SOULES: No, they

don't.

JUSTICE MCCLOUD: Thevy
don't?

MR. SOULES: Thev don't.
Here's what the statute in Houston says. So

Rusty, what we're going to vote on I guess for
the moment is leave it the way it is or take
the choice from the appellant and do it as in
Houston, and this is what the government code
provides for Houston. "The trial clerk shall
write the numbers of the two courts of appeals
on an identical slips of paper and place the
slips in a container. When a notice of appeal
or appeal bond is filed, the trial court clerk
shall draw a number from the container at
random in a public place and shall assign the
case and any companion cases to the Court of
Appeals for the corresponding number drawn."
So we have can either use that language or
leave it the way it is.

How many feel that we
should use this language? .

PROFESSOR EDGAR: Can vyou

simpify that language a little bit? Can't we
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just say in the event of concurrent appellate
jurisdiction that the clerk shall use a random
selection or something like that?

MR. SOULES: Why not tell
them exactly how to do 1t?

MR. FULLER: I was going
to say, one guy's random --

MR. MCMAINS: Yeah, but
there's three.

MR. SOULES: Okay. We can
say "several." It doesn't have to be two,
write number on several courts of appeals.

Okay. Those in favor of
leaving it the way it is --

JUSTICE CLINTON: Wait
just a minute there. This is a criminal case
I've now learned, and I do not want to hasten
into this. I have some fecollgction and I've
tried to look here through the rules but can't
find it that there either used to be or still
is a requirement that when the appellant gives
his notice of appeal he specifies the court to
which he's going to appeal, and I don't want
to rush through here and somehow go afoul of

that; Now, that may have been changed when

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

164
the new rules were adopted. They may have
dropped that specification, but that used to
be the way it was. And if the notice wasn't
specified, the court wasn't specified, the
notice of appeal wasn't any good.

MR. FULLER: Just in
criminal cases?

JUDGE CLINTON: Yeah.
That's what I said. The whole preface was on
the fact that this was a criminal case, so
that then in turn relates to this business
about designated by the appellant. It's not
the appellant that's designated the transcript
go there. It's the appellant designated to
which court he was appeéling, and that was a
prerequisite in the past. Don't you have some
recollection of that?

MR. BEARD: I think on
every notice of appeal I've seen, it
designated the court.

JUSTICE MCCLOUD: Both
civil and criminal, bond, too.

JUSTICE CLINTON: I don't
know about that. I'm just talking about the

criminal aspect of it.
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JUSTICE MCCLOUD: I think
we better leave this alone.

MR. SOULES: Maybe we
should. That's a position that we're going to
vote on. Is there a notice of appeal in
criminal cases?

JUSTICE CLINTON: Of
course. Oh, God, jurisdiction. That's
exactly why I'm raising this guestion.

MR. SOULES: Where is
that, judge? What rule of evidence?

JUSTICE CLINTON: I don't
know if it's in the rule here. It's damn sure
in all the case law and e&erything else.

MR. BEARD: Your notice of
appeal, that designates the court that you're
appealing to as a routine matter.

JUSTICE CLINTON: Don't
misunderstand. I'm not saying ultimately, vyou
know, there might not be something to do
here. But all I'm saying is right now at this
very moment it raises an alarm and I'd like be
able to cut the alarm off before we go any

farther.

MR. SOULES: The content
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of notice of appeal in criminal cases is in
40, small (b).

JUSTICE CLINTON: That's

right. It says notice will be in writing and

all 1like that. But what I'm trying to tell
you is that either it is still a rule of
decision or isn't, and I don't know. That the
notice must specify the court to which vyou
intend to take the appeal.

JUSTICE MCCLOUD: Yeah,
because they send like to our court. That's
the first thing we get in a criminal case is
the notice of appeal which is sent after the
trial and physically sent to our court. I
mean, we get word that notice of appeal has
been filed, that they give notice, thevy're
going to appeal to the 11th Court of Appeals,
and that's when everything starts ticking as
far as the criminal side is concerned.

MR. SOULES: And then this
case goes to the 11th?

JUSTICE MCCLOUD: It goes
to the 11th.

MR. SOULES: It is I guess

the legal judgment of this committee and
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Justice Clinton that that case probably on
that point is incorrect.

JUSTICE CLINTON: I
haven't even reviewed it. I'm not going to
say one way or another.

MR. BEARD: The form book
says where you appeal it.

MR. SOULES: But you can
say it and yet you don't get it.

MR.‘BEARD: You may not
get it.

MR. MCMAINS: That Rule
40(b) does say on there, it says the clerk of
the trial court shall note on top of the
notice of the aépeal the number of the cause
and the day it's filed and shall immediately
send one copy to the clerk of the appropriate
Court of Appeals, I mean, as if there is an
appropriate court of appeals.

JUSTICE CLINTON: Up until
this rule was adopted the appropriate court
was the one designated by the appellant.

MR. MCMAINS: I know.
That's what I'm saving. I'm concerned that

maybe that didn't change, because this is the
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clerk of the trial court. He's got to know
where to send it right now.

MR. SOULES: How many feel
that 51{(c) should be changed in any manner in
response to the Cole case or Judge Kilgarlin's
observations or for any other reason? How
many feel that 51(c) should be left alone as
it is? That's unanimous.

The unanimous vote of this
committee is to leave TRAP 51(c) exactly as it
is, and the minutes will so reflect.

(At this time there was
lunch recess, after which time the hearing
continued as follows:)

MR. SOULES: Resume. All
right. Maybe we can do it. It would probably
be easier to get with fewer here. How many
can meet on August the 12th? August the 12th,
that's not guite 30.

MR. MCMAINS: What day is
it?

MR. SOULES: It's
Saturday.

MR. MCMAINES: Okay.

MR. SOULES: Saturday,
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August the 12th. Any objection to Saturday,
August the 12th?

MR. TINDALL: One day

only.

MR. SOULES: One day only.
Probably one morning. It's just going to be
on this one topic. It may take a while.

Well, I think Justice Hecht may have some
other agenda. Okay. Saturday, August the 12th
8:30 to 6:30. There being no objection, that
will be the date and time of our next

meeting.

Let's see. Rusty, let's
just skip 52, since that's Hadley's rule and
go to 82 and come back to 52 so he can address
that. TRAP 82 -- Hadley, you want to make
some comments, don't you, on TRAP 527 That's
?our -- isn't that your suggestion?

PROFESSOR EDGAR: I'm sure
I have some comments to make. What page is it
on?

MR. SOULES: Hadley, it's
on 221. And we're told that it's your
suggestion.

PROFESSOR EDGAR: 299, all
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right.

MR. SOULES: No. TRAP 52.

MR. MCMAINS: Page 222 is
your letter.

MR. SOULES: 299, 52.

PROFESSOR EDGAR: All
right.

MR. SOULES: -Shouldn't
these all be taken together?

PROFESSOR EDGAR: They
really should. Do you want to look at all of
them?

MR. SOQULES: Let's look at
them together if they relate.

PROFESSOR EDGAR: All
right. Let me back up.

MR. SOULES: Okay. Get
the page numbers, and maybe we could get
our --

PROFESSOR EDGAR: Let me
make some preliminary statements first, if I
might.

MR. SOULES: Okay. Sure.

PROFESSOR EDGAR: At the

Appellate Advocacy Seminar in Corpus Christi
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several weeks ago Richard Orsinger made a talk
that pointed out some problems that we frankly
had not considered when we recommended the
changes to Rule 299 that we adopted at our
last meeting concerning bench trials. And in
the process of talking -- and then at the bar
convention I went by Richard's office and
visited with him; and it is as a result of
that meeting with him that we recommended that
the Rule 299 might be changed a little bit and
that we include a new Rule 299{a). That also
requires that we do something with Appellate
Rule 52, so you need to look at all three of
them at the same time. And because of the
short time fuse under which we were working I
simply went by your office and left these for
Holly to include in our agenda.

Now, after I've said that,
let me say that I really haven't had a chance
to think about them since that time, but so
let's just start with Rule 299 and 299(a).

MR. SOULES: All right.
The pages on these, you need to put one mark
in at 342 and one mark in at 221. The TRAP

Rule is on 221, and the Rules of Civil
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Procedure are on pages 342 through 345. 342,
page 342 and page 221.

PROFESSOR EDGAR: Okay.
Part of the problem that confronts many
lawyers who engage in bench trials, and this
certainly involves most lawyers involved in
domestic cases, are the types of situations
where the trial judge sometime includes
findings of fact in the judgment, and those
findings of fact may conflict with or be
separate and distinct from findings of fact
which are in the conventional findings of fact
under Rule 297 through 299, and what Rules 299
as we see here on page 342 and 299(a) on page
344 do is attempt to deal with that problem.

299 provides that if we
have a situation in which no element of a
ground of recovery or defense has been
included in findings of fact, for example, thé
judgment may not be supported on appeal by a
presumption of finding upon any ground of
recovery or defense no element of which has
been included in the findings of fact, but
when one or more elements has been found so

and so and so forth which kind of tracks our
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jury trial rules, and so we've felt that that
needed to be included to make it clear that
you are pretty well tracking the same implied
finding rule that we have in jury trial.

All right. And this is
simply a matter of philosphy which Richard and
I agreed upon, and others here might disagree;
and this is Rule 2989(a). "Findings of fact
and conclusions of law shall be filed with the
clerk as a document or documents separate and
apart from the judgment. Upon appeal if there
is a conflict between the judgment and any
findings of fact and conclusions of law, the
findings and conclusions will control.”

There are sonme
intermediate appellate court decisions which
conflict with one another on that ground. The
reason for that is that under Rule 3086 or
306(a) -- I've forgotten which ~- up until
about 10 years ago there was a reference in
those rules to findings of fact, and it
literally said that the judgment should be
suéported by among other things, findings of
fact. Some of the intermediate courts even

though that term was excised from the rules
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several years ago continue to recognize that

findings of fact in the judgment may control

-over findings of fact which are under -- which

have been filed under Rule 297 and 299,
conflicts in some cases; and one of the
purﬁoses of 299(a) is to attempt to eliminate
that conflict among the decisions.

JUSTICE MCCLOUD: I have
one guestion as far as the language. You
know, immediately it bothers me when you say,
"upon appeal if there's a conflict between the
judgment"” as opposed to saying "a conflict
between findings of fact and conclusions of
lJaw contained in the judgment." If I just
picked that up and I said "if there's a
conflict between a judgment, findings of fact
and conclusions of law," that the findings of
fact and conclusions of law would control.

MR. SOULES: For all
things. Not just on appeal.

JUSTICE MCCLOUD: That
would bother me. The fact 299(a) and 299, of
course, 1is talking about, strictly about
findings of fact someone reading that may not

not know that you're talking about that
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particular trial judge who improperly in my
opinion puts his findings of fact in the
judgment. You see, it's separate and apart
from the judgment. That bothers me.

PROFESSOR EDGAR: Conflict
between findings contained in the judgment and
any findings of fact and conclusions of law.

JUSTICE MCCLOUD: Yeah. I
just wouldn't want it to say if some fiﬁdings
of fact and that conflict with a judgment that
may not even have any findings of fact in it,
that the findings of fact would control. I
think we do not need get into that problem.

MR. BECK: Hadley, what if

the trail judge doesn't put in it in the

judgment, writes a short opinion or writes a
letter for the letters saying that is the
basis for decision and includes facts there?

PROFESSOR EDGAR: I don't

know.

MR. BECK: They're not
necessarily always put in the judgment. I
know judges write letters saying, "This is my

ruling and this is the basis."

MR. BISHOP: Trial judge's
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actual written opinion.

JUSTICE MCCLOUD: As a
judge on the Court of Appeals I know this,
David: We have taken the position if the trial
judge has written you a letter that has
several things in it, we disregard it. If
it's not in a finding of fact, proper finding
of fact, and there are some cases that say you
can make those findings in the judgment, but
just 1f there is a letter, it may not be
right, but I know through the years
historically we have just said, "That's not a
finding of fact. That's a letter. He may
change. We don't know why."

But I see what you're
saying. You're saying if that judge puts
findings of fact in a judgment, then vyou
want -- I can't imagine one doing it both
ways..

MR. EDGARD: Strange
enough, those things do happen once in a
while.

JUSTICE MCCLOUD: In
saying if he's got findings of fact in his

judgment and he's properly filed findings of
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fact under the rule, then those findings of
fact under the rule control.

PROFESSOR EDGAR: That was
the philosophy I suggested be included in
299 (a).

JUSTICE MCCLOUD: It may
not be a problen. It just bothered me when I
first saw it when it said the judgment
findings of fact would control over a
judgment. It bothered me technically
hypothetically.

MR. BEARD: Findings of
fact and conclusions of law made at the
request of the party or this -- some of them
just file everything in there.

PROFESSOR EDGAR: That's
right. And that's exactly what we're trying
to say, that where a party goes through the
process of having the court recite findings of
fact and conclusions of law, then those
findings of fact and conclusions of law will
contain
over -- control over anything that's contrary
to that judgment.

MR. SOULES: Can we
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discuss that right there? As far as I'm
aware, that would be the only places in the
rules where if something outside the trial
court's judgment controls the judgment, and
Judge Casseb has probably been on the trial
bench as much as anvbody else in this roon,
and it was my understanding that the judgment
was the termination of the trial by the trial
judge, and that judgment controls
inconsistencies elsewhere in the record and
that doesn't mean there's not error in the
record, but that the judgment should control
and not'the findings and conclusions when
they're in conflict. And I think that's the
threshhold problem with me with this, which
does control, and I thought the judgment was
the most controlling instrument in the trial
court process.

PROFESSOR EDGAR: If you
adopt that philosophy then, then if findings
of fact can be contained in the judgment or if
there are conflicts between the findings
contained in the judgment and those that are
individually contained in the record, where

are you-? You've got to have -- I mean --
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MR. SOULES: One of them
has got to control.

PROFESSOR EDGAR: What's
the purpose of having findings of fact and
conclusions of law if they're not going to
control over something that's contrary
somewhere else?

MR. SOULES: What's the
purpose of having a judgment if it's not going
to control?

JUSTICE MCCLOUD: But
these things are not supposed to be in the
judgment.

MR. TINDALL: Then let's
put that statement in that a judgment should
not contain findings of fact and conclusions
of law.

PROFESSOR EDGAR: That's
what thé first sentence says, Harry.

MR. SOULES: This is the
penalty for doing something wrong.

JUSTICE MCCLOUD: Yeah.

MR. SOULES: Your judgment

doesn't control.

JUSTICE MCCLOUD: I'm not
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saying it's wrong, but I mean, you have a
whole procedure for making findings of fact
and conclusions of law, and obviously with
that procedure that contemplates that you
don't put all of those things in the
judgment. The judgment is Jjust so and so wins
how much money, and out here I'm going to set
out why all of these findings. I may have
many, many of them, and they really shouldn't
be in the judgment. Most judgments, and I've
seen it and probably did it, but most times
when you find a trial court putting findings
of fact in the judgment, they would be very
few. You may find four or five little things,
but I've never yet seen a judge who would do
it both ways. But you're telling me it does
happen, and I can see it does happen, you've
got a problem. And I agree that findings of
fact and conclusions of law ought to prevail
as to the findings of fact that might be in
the judgment, not the judgment itself insofar
as what the court who rules for and anything
like that.

MR. SOULES: Is it

analagous to like a jury verdict, if the judge
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recites in his judgment the jury guestions and
answers and does that wrong, the verdict still
controls?

JUSTICE MCCLOUD: I'd sure
think so.

MR. SOULES: Is that an
analagous situation? Maybe that is the case.
I don't know. I'm trying to get their thought
in my thought process.

JUSTICE MCCLOUD: I think
what we're trying to do here is just to take
care of that situation that should never come
up, but if it does, then we'd know that if he
filed the‘proper findings of fact and
conclusions of law you must base your theory
of recovery upon those findings that are found
properly at the request of the party it seems
to me.

MR. BEARD: Luke, I think
you can ignore the findings of fact in the
judgment.

JUSTICE MCCLOUD: I used
to think that, but you can't.

JUDGE BEARD: Otherwise

that part of judgment you're going to enforce
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the control.

MR. SOULES: Well, let's
rewrite the second sentence. Should the
sentence be in 299(a) or 2997 It doesn't have
anything to do with filing.

PROFESSOR EDGAR: It
doesn't have anything to do with 299 either.

JUSTICE CASSEB: It sure
doesn't.

PROFESSOR EDGAR: I
scratched my head and tried to figure out
whether I could put either one of these in one
or the other rulings, but they really don't
seem to fit anywhere else, because -- and we
now have the amended, the rules which we
passed at our last meeting. They're in here
somewhere. Just a minute. I saw them
earlier. Beginning on page 69. You see, Rule
296 deals with requests for findings. Rule
297 is the time to file. 298 are additional
or amended findings, and then we have Rule 299
which are omitted findings, and I'm open to
suggestion.

JUSTICE MCCLOUD: Let me

make another point here that bothers me a
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little bit. I think what we're dealing with
here in 299 is this whole body of law that we
have once you get into the area of findings of
fact where, you know, vou can only recover
upon the theory that you have within your
findings and things of this nature.

I know in appellate court
I don't think the appellate court is bound by
the court's conclusions of law. In other
words, even if the court fails to find a
conclusion of law or the court makes some sort
of improper conclusion of law, but the finding
of fact is very significant as far as the
appellate level is concerned, and even if the
finding of fact is improperly designated as a
conclusion of law if it's truly a finding of
fact.

PROFESSOR EDGAR: Rule 299
contains only the finding of fact.

JUSTICE MCCLOUD: What I
was thinking about is in this 299(a) where you
say, "Upon appeal if there's a conflict
between the judgment and any findings of fact
and conclusions of law" off the top of my

head, but I'm wondering if it would be just as
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effective to say if on appeal if there's a
conflict between findings of fact and the
judgment and any findings of fact made. It
doesn't say on the record the conclusions of
law part is what I'm savying.

PROFESSOR EDGAR: I don't
have any problem with that personally; and
again, I'm having to rely upon the fairly
extensive conversation I had with Orsinger,
and for some reason I feel that we concluded
that that should be in there, although I
certainly agree with what you said. Here
we're talking about whether or not there is a
conflict, not whether the appellate court can
overturn a conclusion of law which it
certainly has the power to do, but whether or
not there is a conflict between a conclusion
of law that is contained in the judgment and a
conclusion of law that's contained in the
conclusion of law. Which will control? And
that's what this is directed to rather than
the appellate review of those matters.

JUSTICE MCCLOUD: I don't
think a conclusion of law makes that much

difference. I hadn't thought about this, but
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it seems to me a conclusion of law is out
there and 1t enables the trial judge to render
a judément for a certain party, and I think
the law is that that trial judge can
completely miss the conclusion of law, but if
he had findings of fact which will support the
judgment fo: plaintiff or a judgment for the
defendant even though he has incorrectly used
a conclusions of law, I think it's all right,
and I'm just wondering how all that fits into
this.

But I see what you're
concerned about, and that is the judge who
does put two sets of findings of fact out
there, what are you going to do, because the
judgment -~- it has to be supported. The
theory of recovery has to be supported by
findings. You have got to use one or the
other, and what you're saying is, "What if
they're inconsistent?"

MR. MCMAINS: If you
re—-draft that sentence, since you're talking
about -- you're obviously trying to make
reference to the first part. But if you say

that if there 1is conflict between findings of
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fact inserted in the judgment in violation of
the preceding sentence and separately filed
finding of fact and conclusions of law, then
the separately filed finding will be deemed
controlling for appellate purposes, for
appellate review purposes.

Number one, taking out the
issue of whether it's applicable for any other
purpose, such as you know, go out and say,
"Well, I can execute because this -- just for
reviewing purposes,”" and secondly, "I think
it's the conflict between a finding of fact,
whatever that is, and then that -- any
conceivable other finding whether it is
labeled a finding of fact or conclusion of
law." In other words, you don't have to put
findings of fact and conclusions as condemning
those in the judgment. The only thing really
condemned is the findings of fact.

PROFESSOR EDGAR: That's
what Justice McCloud was saying.

MR. MCMAINS: Can't you do
it that way? I mean, because you're making
clear that what vou're trying to limit this to

is situations where the judge hasn't done what
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he was supposed to do.

PROFESSOR EDGAR: True.

MR. MCMAINS.: Does that
solve it?

PROFESSOR EDGAR: Yes.
Again, the only reservation I have is that I
remember we deliberated to some extent in his
office about this very matter, and he
convinced me that perhaps conclusions of law
should be inserted; and I'm sorry. I can't
recall the basis for that discussion.

MR. MCMAINS: But it's not
a conflict between the judgment. It's a
conflict between findings contained in the
judgment. They're not supposed to be there.
You're not really talking about the conflict
between the judgment. You're talking about it
between findings contained in the judgment.

PROFESSOR EDGAR: That
point is well taken. I think that's agreed on
that.

JUSTICE MCCLOUD: That's
real important.

PROFESSOR EDGAR: We've

agreed on that. And since I can't defend the
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insertion of the conclusions of law --

JUSTICE MCCLOUD: Just
leave them in there. I don't think it does
any harm at all. Maybe it's the right thing.

MR. BECK: If you have an
agreed party on appeal, I mean, vou have to
have some basis for appeal. Which conclusion
of law do they attach on appeal, the one in
the findings of fact and conclusions of law or
the one in the judgment? The reason you want
that in there is so the practitioner knows
what they're going to attack.

PROFESSOR EDGAR: That's
right. But the guestion is, should you put
conclusions of law?

MR. BECK: Well, vou'll be
attacking conclusions of law as well as the
findings of fact in some instances.

JUSTICE MCCLOUD: The
judge if he has put it in his judgment, then
he's probably got findings of fact and
conclusions of law, and I think probably the
right thing to do is leave both findings of
fact and conclusions of law in there, make

sure we are talking about findings within the
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judgment. I wouldn't want to get into the
position to say that a conclusion of law might
some way conflict with a judgment, that a
conclusion of law would prevail over the
judgment. That's the only thing.

PROFESSOR EDGAR: I look
at the judgment as who wins and what relief is
to be granted.

MR. SOULES: That's true.

PROFESSOR EDGAR: And the
findings of fact and conclusions of law seemn
to track the legal bases upon which the
judgment from the trial court, so that really
doesn't bother me very much.

JUSTICE MCCLOUD: It only
becomes important in one sense, and that is
unless there are sufficient findings on a
sufficient theory to support that judgment,
then the appellant can reverse it. That's the
only reason it becomes important, and that has
to do with findings of fact and not
conclusions of law, but I think I'd leave them
both in there, because if the judge -- then
you're telling the appellant and the parties

that if both of them are out here or either
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one out here in the judgment and he later
files proper findings of fact and conclusions
of law, we need to only have one set, and so
we're going to go with the set that properly
finds according to 297, urge on appeal, not to
argue conclusions of law evidence.

PROFESSOR EDGAR: I'm

trying to pick up what Rusty said a minute

ago. And as I reconstruct it this last
sentence of 299(a), and we're not -- where we
put it is another issue. But "If there is

conflict between findings of fact contained in
the judgment and any findings of fact and
conclusions of law, the findings and
conclusions will control for appellate
purposes." Is that?

MR. MCMAINS: Yes.

JUDGE BEARD: Voluntary
findings of fact and conclusions of law, or
only those that are mandated by request?

PROFESSOR EDGAR: Well --

JUDGE BEARD: Some judges
will file findings of fact and conclusions of
law without being forced to do so.

PROFESSOR EDGAR: Is that
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right?

JUDGE BEARD: Some judges
voluntarily find findings of fact and
conclusions of law. The gquestion is, are the
ones that are mandated by request or where the
judge just files it? And he sometimes put
letters in there that you could construe to be
findings of facf and conclusions of law.

PROFESSOR EDGAR: Maybe
I'm wrong. I don't think that letters that
happen to wind up in the record have any part
of the judgment or anvthing else, and I think
they're complete surplus and ought to be
disregarded. But if the court goes through
the formality of filing findings and
conclusions even though not having been
requested to do so and they're filed among the
papers as such, I'm not -- I would suppose
they should be given the same respect and
legal deference as those that had been
reguested by -a litigant.

JUSTICE MCCLOUD: I would
think so.

PROFESSOR EDGAR: We

haven't purported to deal with that. I don't
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guess we could deal with every conceivable --

JUDGE BEARD: Well, I've
got one right now where they filed a letter
and informal request for findings of fact and
conclusions of law, and they're different from
the letter he wrote.

PROFESSOR EDGAR: Why
don't we if that is of sufficient concern to
the Committee, why don't we refer then to
findings of fact and conclusions of law filed
pursuant to Rule 296.

MR. BECK: I don't think
you ought to make that initial distinction,
because suppose you have ones that are
voluntarily by the judge. You're creating a
whole new set of problems.

PROFESSOR EDGAR: I'm
trying to talk about letters, I guess.

MR. BECK: Letters.

MR. TINDALL: Those would
predate the judgment generally. Can you make
a distinction between the ones that are made
before and after the signing of the judgment,
because you may have verbal rules from the

bench, letters, docket sheets?
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PROFESSOR EDGAR: Harrvy,
Ken isn't here right now, but you deal in this
area a lot. Try and help us here.

MR. TINDALL: That's what
I'm saying. Anything that predates the
signing of the judgment is controlled by the
judgment. Anything after the signing of the
judgment in the event of an inconsistency be
ruled control of the judgment.

PROFESSOR EDGAR:
Certainly a letter contained in the court
papers even though it predates the judgment
shouldn't control.

MR. TINDALL: Anything
predating the judgment is controlled by the
judgment. Anything signed by the judge after
the judgment should govern in the event of an
inconsistency whether it's voluntary like Pat
said I can't foresee that in my county, but
maybe it does.

HONORABLE RIVERA: Luke, I
don't think we can ever qualify or limit or
contain the judgment. The judgment 1is the
order of the court, and that's it, period.

JUDGE CASSEB: Why are we
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worrying about changing 299 and 2987 That is
to make it fit into TRAP 527 Is this what it
is? Is that the reason for it?

MR. SOULES: I'm not
sure. We've got -- I see a problem here that
I don't think we intended. Under Rule 297 and
298, under 298 we've got a situation where a
judge can make findings of fact and
conclusions of law within so many days of a
request, but it doesn't say that those have to
be grounded on a request. And 297 though the
way we've got it written, we say, "when a
timely request is filed" and so forth. I
think that probably needs to be fixed. If a
judge can voluntarily make findings, he
doesn't have to do that after a request is
filed. And initial findings of fact and
conclusions of law our rules as they're now
written --

JUSTICE MCCLOUD: Luke,
297 orders the judge to do it. He's required
to do it under 297. That's not to say he
couldn't voluntarily do it.

MR. SOULES: Where does it

say that, though?
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JUSTICE MCCLOUD: It says,
"when demand is made therefor."

MR. SOULES: What I'm
talking about doing on page 70 is strike "when
a timely request is filed," and just start
with "the court shall make and file its
findings of fact and conclusions of law within
20 days after a timely reguest is filed." If
he makes them voluntarily he's going to make
them within that time. If no request is
filed, it's within that number of days,
because that's the language that we have in
298, "The Court shall make and file any
additional or amended findings within 10
days," and don't predicate the initial
findings on a request being filed. Just give
the time. He's got to do it within a number
of davys.

PROFESSOR EDGAR: "Within
20 days after a timely request is filed."

MR. SOULES: Yes. "The
Court shall make and file its findings," that
helps the language of 297, 298 fit voluntary
findings.

JUSTICE MCCLOUD: We're
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moving a little fast here. I want to be
sure. In other words, my experience has been
that maybe I've seen one time in 27 years
where a judge has voluntarily filed findings
of fact. I sat as a trial judge for a number
of years, and I'm going to tell you that would
have been absolutely the last think I would
have ever done, and I don't know many -- in
other words, I don't want us to mess all of
this up to take care of a problem that mavy not
exist.

MR. SOULES: This doesn't
change the meaning of 297(a).

JUSTICE MCCLOUD: All
right. 297, of course, is down there for the
very specific purpose of requiring that trial
judge, that reluctant trial judge as I was,
reguiring me to file those, because I can just
rule for so and so, but now all of a sudden
that appellant is going to say, "All right.
I'm going to tie you to a theory now. I'm
going to go in there and find those things,
and I'1l1 have something to argue on appeal,"

and he can.

Of course, the appellee
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doesn't ever want any findings of fact or
conclusions of law, and the appellant
frequently doesn't reguest them, but if he
does request them timely, then these rules say
that trial judge has got to comply with that.

MR. SOULES: This doesn't
change that.

JUSTICE MCCLOUD: This
doesn't change it. That's the main problem.
That's the main thing we want to have is have
a handle on the trial judge who doesn't file
them when timely reguested.

MR. SOULES: To force them
to be done within a period of time.

JUSTICE MCCLOUD: Correct.

PROFESSOR EDGAR: All
right. Now, we're going to change then 297(a)
on page 70 to read (a), "The court shall make
and file its findings of fact and conclusions

of law 20 days after a timely request is

fileda."
MR. SOULES: That's right.
PROFESSOR EDGAR: That's
correct. Okay, now, we are going to leave 299

on page 342 as it is recommended, or I'm
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trying to figuring out where we are.

MR. SOULES: That's what
is proposed, yes.

PROFESSOR EDGAR: All
right. Then I gather the sentiment here then
is to leave this last sentence of 299(a), the
new rule to read, "If there is a conflict
between findings of fact contained in the
judgment and any findings of fact and
conclusions of law, the findings and
conclusions if there is conflict between
findings of fact contained in the judment in
violation of this rule and any findings of
fact and conclusions of law, the findings and
conclusions will control for appellate
purposes.”

MR. SOULES: I think that
gets the general concept, but let me ask
this: Shouldn't we say when? We've been
trying to use "when" instead of "where" or
"if" in most texts. "When there is a conflict
between finding of fact contained in the
judgment and findings of fact,” I think that
should. We could say findings of fact made

pursuant to Rule 297 and 298, because what --
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you've got to say what kinds of findings of
fact the second type are. They're not in the
judgment. Where are they, 297, 298 findings?
Meaning either the original findings or
additional findings.

I think the conclusions of
lJaw part ought to come out. I think if you've
got a conclusion of law outside the judgment,
the judgment does conclude law, so we're
really only talking about fact disagreement,

fact finding disagreement, but that needs to

be debated. I'm just running through what are
my reactions to this sentence. And that's all
of them. "When there is conflict between

findings of fact contained in the judgment and
any findings of fact made pursuant to Rule 297
and 298, the findings" --

PROFESSOR EDGAR: Latter
findings.

MR. SOULES: -—- "the Rule
297 and 298 findings will control for
appellate purposes.”

PROFESSOR EDGAR: You
could say the latter finding rather than

having to repeat 297 and 298.
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MR. SOULES: I don't know
which comes first in time and whether that
might be the way that ought to be construed.

I don't know.

MR. TINDALL: I think that
latter findings.

MR. SOULES: The latter
findings.

MR. TINDALL: So if you
have these letters that predate it, anything
like that it will be clear you're only talking
about matters after the judgment.

MR. SOULES: So if the
judgment contains findings later, then the
Rule 297 and 298 findings in time, the
judgment finding would control?

MR. TINDALL: Absolutely.
That's the last act that we know.

JUSTICE MCCLOUD: I think
a real good way to do this if we're really
into this is just not -- findings of fact or
conclusions of law found in the judgment just
don't mean anything. Just say something like
"The Court shall not make findings of fact and

conclusions of law in the judgment."”
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PROFESSOR DORSANEO: I
agree with that, because I think anything
else, then you're just doing (c).

JUSTICE MCCLOUD: I don't
know where you end it.

JUSTICE MCCLOUD: And then
if the judge did do it and then he later came
along and made findings of facts, then the
Court would look at that and say, "Well,
you're directed not to have found those in the
judgment and you have subsequently properly
found findings of fact and conclusions of
law. Therefore, the latter will prevail."

You don't think the Court would do that?

MR. SOULES: I think,
judge, the way you've got the right about
waiver all the time I think if the findings of
fact are in the judgment and nobody complains,
that they're going to control on appeal.

There not going to be nullities.

JUSTICE MCCLOUD: They are
right now.

MR. SOULES: They're not
going to be ignored on appeal.

PROFESSOR EDGAR: Luke, we
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are just talking about where there are
findings of fact and conclusions of law. If
no findings or conclusions have been requested
in this, then the judgment whatever it recites
is the judgment whether it contains findings
of fact, contains conclusions of law. Then we
don't have this problen. It's only when
there's a Eonflict.

MR. SOULES: That's
right. But not what was being said here, that
we're just going to say, "Well, if you find
facts in the judgment, they don't count for
anything." That was something that followed
up, and that's what I was trying to react to.

JUSTICE MCCLOUD: There's
no provision for it. The provisions are if

you want findings of fact, you're supposed to

go to 297. You're supposed to make a

regquest. It's suppbsed to be a separate
instrument. We have got all the rules for it,
and then we're saying, "Yeah, but those trial

judges are not going to do it that way and so
we're going to have another procedure down
here to take care of all the trial judges who

don't read the rule and don't do it that
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way."

MR. SOULES: Try this:
Start this rule with this sentence: "Findings
of fact shall not be recited in a judgment,"”
just say it.

JUSTICE MCCLOUD: Yeah.

MR. SOULES: The second
sentence, "When there is a conflict between
findings of fact recited in a judgment"'——

PROFESSOR EDGAR: In
violation of the rule.

JUSTICE MCCLOUD: I think
vyou're getting ~-- I think we're solving the
problem. I think trial judges will --

MR. SOULES: In violation
of this rule.

PROFESSOR EDGAR: Did you
say "when" or "if"?

MR. SOULES: "When."

PROFESSOR EDGAR: I'd say
"if," because you don't want to éay -—- you're
assuming there's going to be.

MR. SOULES: "If there is
a conflict between findings of fact recited in

a judgment in violation of this rule and any
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findings of fact made pursuant to Rule 297 and
298, the Rule 297 and 298 findings will
control for appellate purposes. And I'd 1like
to move the first sentence that you've got
here in 299(a) to a different place.” That
would be all there is, and we could rename
this something else.

JUSTICE MCCLOUD: Let me
tell vou really why I do not like findings in
the judgment, and I've thought about it for a
long time, is frequently it's not well thought
out. Sometimes the attorney, the winning side
hasn't really looked at it that closely, and
the judge or someone may Jjust put in a couple
of findings; and you've got another rule in
this whole business of findings of fact and
conclusions of law, and that is that that
judgment has to rest upon those findings. And
if there is no finding which supports that
theory of recovery, then that judgment can be
reversed.

So if you have got a
sloppily done finding, one or two little
findings up there and it may not suffice to

support a theory of recovery, you could have a
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problem. And that's always bugged me, because
yvyou might have a couple of findings in a
judgment and somebody say, "Well, that's the
findings of fact.” That's fine and dandy if
he has enough findings to support a theory of
recovery.

MR. SOULES: Let me run it
by. If we say Rule 299(a) and the caption is
Findings of Fact Not to be Recited in a

Judgment, that's the caption, and then the

first sentence says, "Findings of fact shall
not be recited in a judgment." The second
sentence, "If there is a conflict between

findings of fact recited in a judgment in
violation of this rule and findings of fact
made pursuant to Rule 297 and 298" --

MR. TINDALL: Subsequent
to the judgment.

MR. SOULES: No. "Rule
297 and 298 findings will control for
appellate purposes.” That's the whole thing.
It doesn't make any difference when the 297
and 298 --

MR. TINDALL: Luke

change --

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 * £12/452-0009




10
11
12
13
14
15
16
17
18
i9
20
21
22
23
24

25

206

MR. SOULES: Just a
second. I'll give you a chance to talk. But
I'm telling you what I'm putting on the table
is it doesn't make any difference when they're
made. If they're made under‘297 and 298, they
control because the judgment 1is not supposed
to have anything in there anyway.

MR. TINDALL: What is
going to keep you from arguing that the letter
the judge sent out was not his finding of fact
and conclusions of law, the letter to the
lawyer is what his ruling is if you don't make
it subsegquent in time, because there's all
that whole body of case law that anything he
does and if he puts his name on the judgment
is subsumed into the judgment, and if vou
don't make it clear that the findings of fact
that you want to control the judgment are the
ones made subsequent in time, I think you're
just inviting --

PROFESSOR EDGAR: But the
requests aren't made in the 20-day date. The
judgment is signed. Look under 297.

MR. TINDALL: I understand

that.
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MR. SOULES: Now, that's
something that I had not tﬁned in on until
right now because I've been listening to these
other things. The point in time with 297 and
298 findings would occur if they are to be
elevated to control the judgment. Should it
be -- should the point in time be only if
they're made after judgment that they
control?

MR. TINDALL: Sure.

MR. SOULES: Harry says
vyes. Anyone have a contrary view?

PROFESSOR DORSANEO: The
problem that you would run into, as you can
see, you start with one judgment and then end
up with a different judgment, and I'm kind of
inclined to think that the findings should
control whether they're before or after that
judgment if they're really findings of fact
that are in a document separate and apart from
the judgment, that at least if it's --

MR. SOULES: If you're
analogizing to a jury verdict which finds the
facts in a jury case, the conclusions that the

findings of fact by the judge are the findings
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of fact in a non-jury case, then the judge
enters a judgment, renders a judgment based on
the facts found by the jury in advance
rendition of that judgment, and I suppose if
you found facts in advance of -~ in a non-jury
case in advance of the judgment, he should
have to render, either amend those findings,
or his judgment would be controlled by those
findings as far as the factual basis for the
judgment 1s concerned. If that's the case,
then whether the findings are made before or
after, the fact finding would still control
just like a verdict would control. Just
couldn't deviate from a verdict just because
he may recite a conflict in the judgment.

MR. TINDALL: There are
hundreds of cases where the actual judgment
didn't match the docket sheet, and they went
up on appeal and said, "Well, the judgment
controls.” And I don't think you want to get
rid of that body of law.

JUSTICE MCCLOUD: If we're
getting rid of that body of law, we don't want
to.

MR. SOULES: Well, we're
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just talking about 297, 298, findings of fact
and conclusions of law. We're not talking
about a docket sheet. I don't know. This is
a problem that's first surfaced to me.

MR. TINDALL: Or the

ruling from the bench on the record, what is

that?

MR. SOULES: Well, it's
not a 297 or 298 finding. It's sure not
that.

PROFESSOR BLAKELY: Is
vyour phrase in violation of this rule, vyou
want it to modify that are conclusions in the
judgment? That's what is in violation of the
rules, and it seems to be slipped over and
modified the fact that there's a conflict. I
didn't write your words down. As close as you
can to your fact that there are findings in
the judgment.

"MR. SOULES: I got you.
The word of phrase is "conflict between
findings of fact recited in the judgment in
violation of this rule."”

PROFESSOR BLAKELY: Well,

you say. You're looking at it. You can tell.
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MR. SOULES: Yes, sir.

PROFESSOR BLAKELY: It's
clear to you that it modifies findings in the
judgment.

MR. SOULES: It says
findings of fact recited in the judgment in
violation of the rule. I can't snag it much
closer than that. How many feel findings of
fact made before the judgment should still
control the judgment? Five,.

How many feel that the
findings of fact made before should not
control the judgment? Five. Let's vote
again, because this is too important for
people not to vote. Surely we have got
thought processes of the Committee going.

JUSTICE MCCLOUD: I think
findings of fact made pursuant to 297 control
whenever they're made.

MR. SOULES: Whenever they
are made. We're talking about findings of
fact that are made under 297 and 298.

JUSTICE MCCLOUD: There
won't be any findings of fact made prior to

the judgment. That won't be done once in
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5,000 years.

PROFESSOR DORSANEO: Just
will be modified --

MR. TINDALL: Judge --

MR. SOULES: Just a
minute. One at a time. Hadley, you had the
floor, and then I'11 get Harry, and then I'1l1l
get Bill. Excuse me, please.‘ We're trying to
make a record here.

PROFESSOR EDGAR: It seems
to me that if the Court enters findings and
conclusions and then sits down and redrafts
and enters a new judgment, then what a party
should do then perhaps is come back and seek
additional findings and conclusions. That's
what I'd do. I don't think it would be a
problem.

MR. SOULES: We're talking
about Rule 297 and 298 findings of fact. The
formal process has been exercised and a
judgment has been rendered afterwards.

JUSTICE MCCLOUD: After
the finding.

MR. SOULES: After the

findings of fact and conclusions of law. The
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regquest was made before the judgment was
signed, which is possible. How many feel that
when that formal process has been gone through
and the judge has found facts formally that
those facts should control the judgment on
appeal? 14.

How many feel that Rule
297 and 298 findings of fact should control a
judgment only if they are made after the
judgment is signed? One.

MR. MORRIS: Luke, let nme
tell you why. Because I think the later
pronouncement by a judge should be given

tremendous weight in our process. I think the

-last pronouncement by a judge, and I hadn't

spoken out. I didn't think the vote was going
to be heavy in this direction. Having a judge
doing something later disregarding what his
lJast pronouncement is seems to me like a
dangerous precedent.

MR. SOULES: Let's now go
to try to get the language on the table to
vote. It was 14 to 1. Rusty.

MR. MCMAINS: I want to

ask you this one guestion. Is this an attempt
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to recognize that there -- to ratify a process
of actually requesting findings and going
through the whole process before the
judgment?

JUSTICE MCCLOUD: No.

MR. MCMAINS: The reason I
ask 1is our prematurely filed documents rule
which we have deals with the efficacy of a
premature request. It doesn't deal with
premature findings. We don't have a rule that
deals with efficacy for premature findings
until right now if you make this change; and
that's all I'm trying --

MR. SOULES: Okavy. We are
going to vote this change up or down and move
on with the agenda.

MR. MORRIS: Luke, let nme
ask you one more thing.

MR. SOULES: Okay.

MR. MORRIS: In determine
on this, how do you now have 297 worded?

PROFESSOR EDGAR: Look on
page --—

MR. SOULES: We have got

to keep up everybody.
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MR. MORRIS: But Luke has
made further changes today.

PROFESSOR EDGAR: Look on
page seven.

MR. SOULES: You will
strike "when timely regquest is filed."

PROFESSOR EDGAR: Strike
"whén timely request is filed." Start
beginning with "the Court," and then the third
line will be 20 days after a timely, strike
"such" and insert "a timely request.” It
doesn't change the meaning at all.

MR. SOULES: Okavy. Now
we're going to move on with this, to vote on
this whether we adopt this 299(a); and I want
to leave this first sentence out simply
because I think we could relocate it to a
better place.

The proposition that I
have tried to collect here is this: Rule
299(a), caption, Findings of Fact not to be
Recited in a Judgment, text, "Findings of fact
shall not be recited in a judgment," first
sentence. The second sentence, "If there is a

conflict between findings of fact recited in a
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judgment in violation of this rule and
findings of fact made pursuant to Rule 297 and
298, the Rule 297 and 298 findings will
control for appellate purposes." Now that's
the proposition, to recommend to the Supreme
Court the adoption of that rule.

Now discussions on that.
Being no further discussion, those in favor of
recommending those changes to the Supreme
Court of Texas say ave.

ADVISORY COMMITEE: Avye.

MR. SOULES: Opposed? Let
me see hands, because there is some dissent.
Those in favor? 13. Those opposed? Two.
Now on the first sentence --

PROFESSOR EDGAR: Luke,
I've kind of looked over the other rules that
we have, and they merely -- if you look at
those rules that we've already adopted, this
sentence really doesn't fit any of them; and I
would suggest that what we do is --

MR. SOULES: If you'll put
it between {a) and (b) on Rule 297 and relabel
(b)) to (c) it will fit, and that's --

PROFESSOR EDGAR: That's
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on Page 707
MR. SOULES: On page 70.
PROFESSOR EDGAR: Well,

but Rule 297 is talking about time to make and

file finding. You see. That's the way we've
got it headed. This is talking about where
you file it and what it's to contain. And I

was going to suggest that what we do is let
this first sentence be Rule 299{(a) and then
what we just voted on as 299(a), let that be
299 (b). |

MR. SOULES: Okavy. Well,
the reason that I thought it fit there waé
because the last sentence of (a) says, "The
Court shall cause a copy of the findings and
conclusions to be mailed to each party to the
suit.” And to me the next logical concept to
follow that would be that the clerk shall file
them separately, but it seems to fit there,
but if it doesn't fit, it doesn't fit. So it
sort of tells what the Court is supposed to do
with its findings and conclusions. That's
already in {(a), and then what does the clerk
do with them. But if it's your recommendation

it be made a separate rule, that's fine with
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me .

PROFESSOR EDGAR: I so
move.

MR. BECK: Second.

MR. SOULES: The first
sentence.

PROFESSOR EDGAR: First
sentence, 299(a).

MR. SOULES: 299(a), "The
findings of fact and conclusions of law shall
be filed with the clerk of the court as a
document or documents separate and apart from
the judgment," period. In favor say ave.

ADVISORY COMMITEE: Avye.

MR. SOULES: Opposed? The
next would be Rule 299(b), which is what we
just voted on.

Okav. Hadley, now go to
Rule 52. |

PROFESSOR EDGAR: What
page is that on?

MR. SOULES: It's on 221.

PROFESSOR EDGAR: All
right. Now, in continuing my discussion with

Richard Orsinger he pointed out that when you
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look at Appellate Rule 52, the general rule,
"In order to preserve a complaint for
appellate review a party must have presented
to the trial court a timely request," so on,
so on and so forth.

Now, in a non-jury case
what does that do to a complaint concerning
factual insufficiency or against the great
weight and preponderance? If you go back and
look at Rule 324 of the Rules of Civil
Procedure one would conclude that a motion for
new trial is not reguired, and that's really
kind of been what I've always labored under,
that impression, but there are some courts
that have taken the position that because of
Appellate Rule 652(a) 1f you have not made a
complaint somewhere in the trial court about
factual sufficiency in a bench trial vou've
waived your right to complain, and I think
when you look at 52(a) and completely ignore
Rule 324(b) or {(a) and (b) one could make that
argument, although I am troubled by it.

So what I'm trying to do
here and the purpose of 52(d) is to make it

clear that in a non-jury case you're
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complaining of factual sufficiency or against
the great weight, you do not need to comply
with 52(a), that is, yéu do not have to
complain in the trial court under 52(a) in
order to complain in these matters. That's
the purpose of it.

MR. SOULES: All right.
Why do we put in there in non-jury case?

329 --

JUSTICE MCCLOUD: It says
that in there.

MR. SOULES: Rule 324 (a)
says appoint in a motion for new trial if not
a prerequisite to complain on appeal, either a
jury or a non-jury case and so forth.

PROFESSOR EDGAR: That's
right.

MR. SOULES: Why shouldn't
this rule be both jury and non—jury.

MR. MCMAINS: Because 1it's
different. Because the (b) sections do
require motion for new trial.

JUSTICE MCCLOUD: 224(b)
requires a motion for new trial on factual

insufficiency, greater weight and
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preponderance. And all we're trying to say
here is we're trying to eliminate the apparent
confusion between 324 and Appellate Rule
52(a}). That's what it's for.

MR. SOULES: Thank vyou,
Hadley. Now I understand.

JUSTICE MCCLOUD: I don't
gquite follow that. You said 324 requires a
motion for new trial?

PROFESSOR EDGAR: In a
jury case involving factual insufficiency,
greater weight, yes, sir.

JUSTICE MCCLOUD: All
right.

MR. SOULES: Okay. Those
in favor of the proposed change to 52(4),
first is there further discussion?

PROFESSOR DORSANEO: We
already have some language under the letter
(d) in Rule 52. I don't know whether this is
méant to be added to that or whether it's
meant to be (e). What it says now is a
necessity for'motion for new trial, the
subheading is Necessity for Motion for New

Trial in Civil Cases. And then it says a
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point in a motion for new trial is a
prerequisite to appellate complaint in those
instances provided in Paragraph B of Rule 324
of the Texas Rules of Civil Procedure. All of
this could be rolled together in there, but
I'm basically taking it as a cross reference
ought to be adequate as it is stated now, but
I would never be opposed to clarification.

PROFESSOR EDGAR: I agree
with you that -- I don't have a problem with
this personally, Bill, but there are some
courts that are troubled by it, and they're
taking the position that by failing to include
a factual sufficieny point in a motion for new
trial waives an appellate complaint because of
the mandate of 52(a) in spite of 52(4d).

PROFESSOR DORSANEO: What
I would recommend, Hadley, think about this:
Changing the current 52(d) by deleting the
words "necessity for" such that the subheading
of 52{(d) is simply Motion for new Trial in
Civil Cases, and I'm not even wedded to that
at all, having it say what it says now, and
then "a party desiring to complain on appeal

in a non-jury case," which is further

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING

3404 GUADALUPE *AUSTIN, TEXAS 78705 *512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

222
amplification of what it says by indirection
now.

PROFESSOR EDGAR: I have
no problem with that.

JUSTICE MCCLOUD: Let me
ask this question: I remember this to be ~--
under 324, a motion for new trial required,
and I know this has been written on, it seems
to me like -- it seems like I might have
written an opinion on it on the Supreme
Court. I can't remember. But it savs, "A
complaint of factual insufficiency the
evidence to support a jury finding."

MR. MCMAINS: That's
right.

JUSTICE MCCLOUD: If you
don't have a jury case, if you're in a
non-jury case, then this 324 obviously savs
you have to find a motion for new trial if you

want to complain about factual insufficiency

" in a jury finding or if you want to complain

against the greater weight of the evidence in
a jury finding. I believe that --
PROFESSOR EDGAR: The

problem is Appellate Rule 52{(a), if you'll
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look at Appellate Rule 52(a), it basically
says that you can't complain on appeal of
anything that you haven't caused to file
judgment attention in the court below. Well,
if you're going to complain of factual
insufficiency in a bench trial -

JUSTICE MCCLOUD: 324
doesn't regquire it.

PROFESSOR DORSANEOQ: 52(a)
might.

PROFESSOR EDGAR: 52(a)
there are courts that say that that does
regquire you to complain by motion for new
trial. That's what we're trying to clear up.

JUSTICE MCCLOUD: Okay.

PROFESSOA DORSANEO: I
think you did write the opinion, Howell vs.
Coca-Cola Bottling.

JUSTICE MCCLOUD: It seems
real familiar to me.

MR. SOULES: This gets the
job done. Are we ready to vote on this? How
many are in favor of the proposed change
to -~

PROFESSOR EDGAR: Bill
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made some suggestion, didn'f he, that we tie
in the first sentence ofvwhat is now 52 (d)
with my recommendation? Didn't he suggest
that we tie those in in some way?

MR. SOULES: Yes. But the
Chair has not gotten the message in words vet,
and I'm trying to get it to a vote.

PROFESSOR EDGAR: I move
the recommendaﬁion on page 221.

MR. SOULES: Can we do
that as a second sentence rather than another
paragraph?

PROFESSOR EDGAR: That's
the way I had suggested it.

MR. SOULES: The motion is
that we amend Rule 52(d) by adding another
sentence at the end, the text of which is
found on page 221 of the written agenda.

Those in favor say ave.

ADVISORY COMMITTEE: Avye.

MR. SOULES: Opposed?
That's unanimously recommended. Okay. That
takes care of that report. I think maybe
we'll divert from the TRAP rules for a moment,

if we can. Let's see.
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Let's go ahead and take
TRAP Rule 90, which 1is publication rule. It
says automatically when the Supreme Court
grants a writ, the Court Appeals shall cause
an opinion to be published, page 224.

MR. MCMAINS: We already
discussed this the last time, and it is
already recommended.

MR. SOULES: Okay.

MR. MCMAINS: In one
respect the question is whether or not the
Supreme Court is willing to pass on the issue
of publication.

MR. SOULES: That's
right. This says that they --

MR. MCMAINS: Or whether
or not it's going to be automatic.

MR. SOULES: This rule 1is
that it be automatic.

MR. MCMAINS: This
proposed rule or suggestion is that it be
automatically done.

MR. SOULES: Those 1in
favor say ave.

ADVISORY COMMITTEE: Ave.
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JUSTICE MCCLOUD: Wait a
minute. I have got to ask a question. I'm
looking down here at (h). That's what we're
talking about on the existing rule-?

MR. SOULES: Yes, sir.

JUSTICE MCCLOUD: If I'm
reading that, and apparently I'm not reading
it right, it says "order the Supreme Court
upon the grant or refusal of an application
for writ of error," either grant or refusal,
outright refusal or just by --

MR. MCMAINS: It's on page
104. Page 104 is what we have passed, and
actually what is reproduced, re-put in here,
they didn't make the change we made earlier in
the rule.

JUSTICE MCCLOUD: The way
that reads, you know, you can have the NRE
case and it's just published.

MR. MCMAINS: That's
right.

JUSTICE MCCLOUD: And God
knows if that's got to have all of those

issues.
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MR. MCMAINS: Thar's

exactly what the issue is. That's what we

passed on last time.

|
JUSTICE MCCLOUD: You want

all that junk published? I'd like to! have a
minute or two. A lot of stuff out thére.
There are 7,000 opinions or 7,000 cast a year
disposed of by the Courts of Appeals En

Texas. And if they're all published,:there's
not enough people in this -- you coul%n't get
enough law book space.

MR. SOULES: This is only
if an application for writ of error ils acted
on by the Supreme Court.

JUSTICE MCCLOUD:; Is
granted?

MR. SOULES: Acted on.

PROFESSOR EDGAR: I
thought our concern was that if it wais
granted. That's what we wanted to |
accomplish.

JUSTICE MCCLOUD:; What I'm

reading says whether it's granted or;whether

it's refused.

MR. SOULES: Hold on just
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a minute.. Let me get the Comnmittee tg order.
What is on 224 has been erroneously reproduced
in my office, and I apologize. What we should
be looking at 1is page 104. And does that on
page 104 correctly state the vote of the
Committee last time?

MR. MCMAINS: It was the
last phrase. That's what we don't know. What
I think there's a dispute over 1is wherher the
last phrase was in there. |

MR. SOULES: WhetPer it
would be automatic?

MR. MCMAINS: Apply for it
or whether or not it happens automatically,
and that's the issue. And I don't recollect
what the vote was.

MR. SOULES: We voted

after you left.

MR. BECK: Let me

understand. Are you proposing that wb drop
the last phrase, quote, "if the Suprehe Court

|
so order," and make it mandatory?
MR. MCMAINS: Yes| I

mean, that I think is what I thought Fhat we

had actually decided on. ‘
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MR. SOULES: That's
right.

MR. BECK: That's the
issue.

MR. MCMAINS: Thé issue 1is
whether or not that is in fact what de decided
on.

JUSTICE MCCLOUD:‘ The
issue is if it's granted, if application for

writ is granted or if application is refused
i

or --
MR. MCMAINS: Or Eenied.
JUSTICE MCCLOUD:i Denied?
MR. MCMAINS: YesL
JUSTICE MCCLOUD: , Not
denied. |
MR. MCMAINS: Yes.
Denied. |
MR. SOULES: We v%ted on
that, and we carried it the last meethng. The

issue to be carried over was --

MR. MCMAINS: Theilast -

MR. SOULES: -- "an
i
opinion previously unpublished shall forthwith

be released by the clerk for publication,"”
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which would be automatic or if we left "by the
clerk of the Court of’Appeals," and delete --
whether we would delete "if the Supreme Court
so orders.” Is the vote of the Committee
that -- just take a vote.

MR. TINDALL: Can we
discuss 1it?

MR. SOULES: Shall the
publication be automatic or only if the
Supreme Court so orders? How many vote that
it should be automatic?

PROFESSOR EDGAR: There's
bound to be a middle ground here we can
discuss, Luke. For example, it seems to me
that if the Supreme Court wants to order
anything published, it ought to be able to do
so regardless of the action, grant, denial or
refusal.

MR. SOULES: Right.

PROFESSOR EDGAR: But it
seems to me that if the court grants an
application, then it ought to be published,
because then the reader will have something to
fall back on by a published opinion of the

Court of Appeals.
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MR. SOULES: The Chair is
going to call the Committee to order. The
grant or refusal of an application, I believe
the Committee has voted to éause that to
automatically be published if the Suprenme
Court so orders.

I'm going to take this a
piece at a time. If there's an outright
refusal, then that opinion is l1like the opinion
of the Supreme Court of Texas, or if there is
a grant, is it the vote of this Committee that
under those circumstances the opinion is to be
automatically delivered for publication by the
clerk of the Court of Appeals? Those in favor
show by hands. Okay. That's unanimous.

Now, is there someone who
voted at the last meeting to include denial in
this text who would like to move for
reconsideration of that. There being no
motion, then --

PROFESSOR DORSANEO: I
don't remember, but I'll move for
reconsideration.

JUSTICE MCCLOUD: I'd like

to be heard on that as a representative of the
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Court of Appeals. If T understand what you're
sayvying is that every opinion that is written
in this state by the 14 Courts of Appeals any
time they're appealed, and hundreds of
thousands are, that even if it's what we call
an NRE, they're either going to be granted,
they're going to be refused, or they're going
to be refused NRE. And what vou're telling me
is every opinion is going to be published.
It's either going to be granted published,
it's going to be refused published, or it's
going to be denied published. So just take
all that junk out and say every case 1is going
to be published.

MR. SOULES: No, judge.
Only a small percentage of the cases decided
in the courts of appeals go to the Suprenme
Court on appeal. This is only in the case --

MR. TINDALL: That wasn't
the vote in May, was it?

MR. SOULES: Yes.

MR. TINDALL: That's not
what the minutes reflect.

JUSTICE MCCLOUD: Are you

talking about an application being filed or --
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MR. TINDALL: Page 104 --

MR. SOULES: Hold
everything.

(At this time the
Committee was cautioned to speak one at a time
by the court reporter.)

MR. TINDALL: 104 just
talks like it was purely —-- the comments was a
textural corrective change only, which
obviously meant you put "denial"” in place of
"ﬁRE," and that would make it at the option of
the court.

JUSTICE MCCLOUD: Yes.

MR. TINDALL: Now to say
that you're going to mandate the publication
of every Court of Appeals opinion when they
deny a writ is unheard of.

JUSTICE CLINTON: Let's
all go buy some stock i