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1 EXAS LAWYER

s Juy g, iyt

WHY CAN’'T WE LEAVE THE RULES ALONE?

1f Will Rogers could sit in the back of
2 Conunuing Legal Education seminar
on the Texas Rules of Civil Procedure,
he probabiy could gather enough
matenal for an entire volume of lawyer
jokes The seminar speakers, taking
themselves and their subjects so seri-
ously. would sound humorous, at best,
to alavman.

The many “'little’”” changes that have
occurred in the past decade have pro-
duced dozens of court opinions nter-

preung the changes and unthought-of
problems of the supposedly simple
words contained in the rules. No one
lawyer can keep up with all of them.

The only people who could possibly
enjoy this state of affairs are attorneys
who hill hourly and folks who write
for and publish law books.

Our clients probably would laugh
along with Mr. Rogers at the stupidity
of the situation untl they discovered
that the particular ments of their cases
might never be heard if their lawyer
happens to bungle some procedural
point involving one of the many rules
that have been changed, rechanged,
interpreted and reinterpreted. It is
encugh to make me want to resign my
board centification in civil trial law.

THE HOLY GRAIL

The quest to write the perfect set of
Rules of Civil Procedure has been led
primarily by Professor William Dor-
sanco Il of the Southern Methodist

Richard A Henderson is a solo
practitioner in Fort Worth.

The Texas Supreme Court has decided it’s
time for yet more changes to the Rules of
Civil Procedure — but we haven’t even
gotten used to the old changes yet.

University School of Law. To me,
while some recent changes have been
for the good, the effort largely has
been a failure. Most attempts to sim-
plify and fine-tunc the rules have re-
sulted only in more loopholes and gaps
that often cause discovery fights and
other procedural battles to over-
shadow the facts of a particular lititga-
ton.

But if you think the vast 1990
changes 10 the rules were bad, be
forewarned. Supreme Court Justice
Nathan Hecht has formed a new
committee, headed by Mr. Dorsaneo,
whose stated purpose in the Supreme
Court’s order of June 19, 1991, is “to
study, to consult with such other in-
terested persons as may seem appro-
priate, and to report directly to the
Supreme Court as soon as practicabie
whether those rules shouid be recodi-
fied into a more coherent and casily
usable body, cither with or without
substantive change. . . .”

What they want to do is rewrite the
rules, probably in the image of the
Federal Rules of Civil Procedure.

STOP THE PRESSES

There are three things that the
committee could do. First, it couid
throw out the current rules and com-
pletely rewrite them. Second, it could
attempt to keep the old rules and con-
tinue to fine-tune them.

Third, and by far the least likely, it
could declare 2 moratorium on ail ruie
changes for at least five years so that
the current set can go through a pro-
cess of judicial interpretation. I rec-

Discover Damian's famous dining and Old
World charm for your next private event.

sicn's tinest lahan sestaueant 15 alse cne of this an's qualiy banquer facilines.

Whether vou're emertaming 25 people or 100, Damian's banquer room offers privacy 1 §

refaxed aimosphere. a customized menu, and superb service 10 vour group.

DAMIAN'’S

CUCINA ITALIANA

For booking information call us a1 522-0439
Downtown Houston

3014 Smith Street

ommend this option, and I think I
could live with even a2 10-year mor-
atorium on rule changes. At least that
way we all wouild have 2 chance to get
used to using the rules and have time to
figure out what appeliate judges think
the rules mean.

The constant little changes for the
past 15 years or so have kept things in
such a state of flux that about the time
there is some judicial interpretation of
the meaning of a particular rule, it has
changed again.

How many opinions have been
written because of the words “‘shall,”
“may,” “will” and ‘‘should’’? How
many times have we switched who has
the burden of ruling on an objection to
an interrogatory? How many times
have we changed when and where we
will file depositions, requests for ad-
missions, requests for productions and
interrogatories?

-Just as an exampie, Rule 168 govern-
ing interrogatories was changed in
1967, 1973, 1978, 1981, 1984, 1988
and 1990; Rule 169 governing admis-
sions was changed in 1973, 1984, 1988
and 1990.

If the consant changes and “‘fine-
tuning” have not been successful in
the past 15 years, how can any new
rules committee convince us that it can
write 2 completely new set of rules any
better? And how can we not go
through multiple changes and inter-
pretations of any *‘totally new” set of
rules? The real question to be asked,
though, is, “Will our clients be better
off?”

‘NEW BLOOD’

It is t0o0 late now, but one of my
specific recommendations to Justice
Hecht would have been that he ap-
point some new blood (0 the com-
mittee and that it be dominated by
people who actually litigate smail cases
every day.

1 specifically would have recom-
mended that the Supreme Court not
allow any law professors on the com-
mittee and, certainly, they should have
excluded anyone who writes 2 legal
publication or makes speeches for
profit about the Texas Rules of Civil
Procedure. s there not at least the ap-
pearance of a conflict of interest if
people sitting on such a committee also
make money from legal publications
and seminar specches on the same
subject?

But what can you as an everyday
litigator do to affect the process? |
recommend that this time you do not
sit there and just iet it happen. Despite
the everyday pressures of trying to
manage a law practice and keep up
with which spouse’s tumn it is to pick
up the kids, more of us must get in-
voived in the process that influences

the Texas Rules of Civil Procedure.
If you sit back and do nothing, you
will be scrambling to attend seminars

‘and figure out what justice Hecht's’

committee did, and you will lose 2 few
more sleepless nights wondering what
procedural mistake you made that day
to damage a client.

TAKE BACK THESYSTEM

At the very least, you can pick up
your dictation equipment when you
have finished reading this commentary
and write Justice Hecht and Mr. Dor-
saneo about your feelings. Trial judges
shouid do the same. Do you judges
want a compietely new set of rules to
leam without the benefit of the bricef-
ing attorneys that the appellate judges
have?

At the same time, you can write Fred
Nation, editor of Matthew Bender's
“Texas Litigation Guide™ (which bears
Mr. Dorsaneo’s name), and tell him you
are considering canceling your sub-
scription to the publication.

And while you're at it, you can write
Texas Lawyer and tell them you are
tired of paying for 'O’Connor’s Texas
Rules.”” Matthew Bender and Texas
Lawyer are two of the primary bene-
ficiaries of rule changes and judicial in-
terprewions of those changes.

Mr. Nation has told me that he keeps
17 lawyers on his payroll to keep up
with the changes. I can assure you that
when the economic interests at Mat-
thew Bender and Texas Lawyer are
threatened, there will likely be some
results.

So far, 1 have not canceled my own
“Litigation Guide.” Without it, it is
difficuit to keep up with the state of the
law. 1 will admit that they have me
over a barrel. If Mr. Nation neceds a
battery of lawyers to keep up with the
changes, how c¢an 1, a solo practitioner,
expect to do it alone?

It is time that the average litigator
took control of our system again. We
have sat back for too long and allowed
a select group to dictate to us what the
rules are going to be. My litigator
friends tell me that the rules have been
written by big-time litigators for big
suits.

Some of them suggest that we should
have two sets of rules. One for the
“fender-bender simple” suits and one
for *'big’ suits. I think one set of rules
that are left alone for awhile will suf-
fice.

If 1 am wrong in my opinions, then |
stand fully ready to say mea culpa and
beat a fast retreat. Perhaps an over-
wheiming majority of litigators think
that the Texas Rules of Civil Procedure
have been just fine and that the up-
dates to their legal publications as a re-
sult of all of the changes and legai in-
terpretations have been a reasonable
cost of doing business. Maybe | simply
cannot take the heat of the litigators'
kitchen. Please write Texas Lawyer
and let me know.

We can form a committee of the
whole to try to influence the rule-
making process. Right now, | am a
committee of one and I am waiting to
hear from you. [ ]
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE
THOMAS R, PHILLIPS

IUSTICES
RAUL A. GONZALEZ
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT
JOHN CORNYN
BOB GAMMAGE
CRAIG ENOCH
ROSE SPECTOR

Mr. Luther H. Soules III
Soules and Wallace
Tenth Floor

Republic of Texas Plaza
175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

POST OFFICE BOX 12248

TEL: (512) 463-1312

AUSTIN, TEXAS 78711 CLERK
JOHN T. ADAMS
FAX. (512) 463-1365 EXECUTIVE ASS'T.

WILLIAM L, WILLIS

ADMINISTRATIVE ASS T,
MARY ANYN DEFIBAUGH
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Enclosed is a letter from Gregory Enos suggesting a proposed amendment to the Texas

Rules of Civil Procedure.

I would appreciate your bringing this to the attention of the Rules Committee at the

appropriate time.

NLH:sm

Encl.

Sincerely,

Nathan L. Hecht
Justice
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE
THOMAS R PHILLIPS

ILSTICES
RALL A GONZALEZ
JACK HIGHTOWER
NATHAN L HECHT
LOYD DOGGETT
IOHN CORNYN
BOB GAMMAGE
CRAIG ENOCH
ROSE SPECTOR

Mr. Gregory B. Enos

Burwell Enos & Baron
1501 Amburn Road #9
Texas City TX 77591

Dear Mr. Enos:

) - CLERK
y 22 . N. A BT

POST OFFICE BOX 12218 AUSTIN. TEXAS TR T ALY
TEL: (512) 403-1312
FAX: (512) 3031365 EXECUTIVE ASST

o WILLIAM L WILLIN
ADMINISTRATIVE ASS T
MARY ANN DEFIBAL GH

April 1, 1993

Thank you for your letter regarding a proposed revision to the Texas Rules of Civil
Procedure. I have sent a copy to the chairman of the Rules Advisory Committee with the request
that your comments be considered fully in making additional revisions in the rules.

NLH:sm

Sincerely,

Nathan L. Hecht
Justice

c: Mr. Luther H. Soules III

Pg000003



BUrRWELL, ENOs & BARON, P.C.
Russell G. Burwel] 111

4/7- Flecdi?

Greg B. Enos*

‘Board Certitied

Personal njury Trial Law

March 29, 1993

Chief Justice Tom R. Phillips
Texas Supreme Court

Supreme Court Building

P. O. Box 12248, Capitol Station
Austin, Texas 78711

Dear Justice Phillips:

I write to propose a new addition to the Texas Rules of Civil
Procedure:

No person (including judges, attorneys, witnesses,
jurors, and court reporters) shall be permitted to smoke
during any civil judicial proceeding, including trials,
hearings, and depositions, provided that each court may
adopt its own rules regarding smoking in a judge’s
private chambers and in rooms used for jury
deliberations.

I recently endured a full day of depositions in a conference
room with five lawyers, most of whom smoked during the entire
proceeding, despite the repeated requests from me and another
attorney to stop. By now, we all know of the ill-health effects
caused by second-hand tobacco smoke.

Please refer my suggestion to the committee that studies new
rules of civil procedure.

Sincerely,

Gregory B. Engs
GBE/ph
cc: Ms. Harriet Miers, President
State Bar of Texas

P. O. Box 12487, Capitol Station
Austin, Texas 78711

Pg000004
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CHIEF IUSNTICE
THOMAS R PHILLIPS

JUSTICES

RAUL A GONZALEZ
OSCAR H. MALZY
EL GENE A COOK
ACK HIGHTOWER
NATHAN | HECHT
LLOYD DOGGETT
JOHN CORNYN
BOB GAMMAGE

THE SUPREME COURT OF

PO BOX 12248 AUSTIN. TEXAS 78711
TEL (512) 4063-1312

FAX. (512) 403-1365

March 25, 1992

Mr. Michael Northrup
2120 Pacific Avenue #305
San Francisco CA 94115

Dear Mike:

TEXAS
CLERK
TOHN T ADAMS

EXECUTIVE ANNT
WTLLEAM L WILLIS

ADMININTRATIVE ASNT
MARY ANN DEFIBAUGH

Thank you for your letter regarding discrepancies in the Texas Rules of Civil and
Appellate Procedure. Iam referring your comments to the Court’s Rules Advisory Committee.
I assure you that the thoughts you have expressed will receive full consideration by that
Committee and by this Court. ‘

NLH:sm

i
.

Sincerely,

i/

Nathan L. Hecht

Justice

XC: Mr. Luther H. Soules III

Pg000005



March 16, 1882

R. Michael Northrup
2120 Pacific Ave, Apt. 305
San Francisco, Ca. 94115

The Honorable Nathan L. Hecht
The Supreme Court of Texas
P.O. Box 12248

Austin, Tx. 78711

Re: Texas Rules of Civil and Appellate Procedure

Justice Hecht,

I recently started working for Matthew Bender in Oakland.
In connection with my job, I discovered some discrepancies in the
Texas Rules of Civil and Appellate Procedure. I am writing to
you since the rules fall within your purview. I understand that
the last set of amendments was supposed to eliminate references
to the old rules of civil procedure that are now incorporated
into the rules of appellate procedure. However, Tex. R. Civ. P.~
75b refers to Rule 379. Rule 379, however, is now Tex. R. App.
P. 51(d}.

I understand that the last set of amendments were intended
to make the rules gender-neutral. However, I noticed that Tex.
R. App. P. 10 provides in part, "... if the judgment has been
reversed and remanded he shall continue the cause on the docket
with its original file number for trial." It appears that, for
whatever reason, this rule was overlooked. Also Tex. R. App. P
13(k) provides in part: "... he shall be entitled to file the
record in the court of appeals, and, if the decision of the court
of appeals is adverse to him, an application for writ of error,
without making any deposit for costs. In all other proceedings
in which a cost deposit is required by this rule, a party unable

to pay such costs may make affidavit of his inability to do
sSo..." .

In addition, I have discovered some apparent inconsistencies
in the appellate timetables. Tex. R. App. P. 41(a)(1l) extends
the time for perfecting the appeal 1) if a timely motion for new
trial is filed in a jury trial or 2) if a request for findings of
fact and conclusions of law is filed in a nonjury trial. Of
course the time for requesting the transcript and statement of
facts is dependent on the time of perfection. However, the time
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for filing the transcript and statement of facts may be extended
1) if a timely motion for new trial is filed, or 2) if a timely
motion to modify the judgdment is filed, in a case tried with a
jury or 3) if a request for findings of fact and conclusions of
law is filed in a case tried without a jury. Clearly, the
difference is that in one case the filing of a motion to modify
extends the time while in the other case it apparently does not.

I would also note that Tex. R. App. P. 52(c)(11) suffers
from a similar problem. The time for filing a bill of exception
is unaffected by the filing of a motion to modify. Furthermore.
the time for filing a bill of exception is unaffected by the
filing of a request for findings of fact and conclusions of law
in a case tried without a jury.

On a substantive level, I would comment that it is rather
odd that the rules provide that exhibits in the trial court must
be filed with the trial court clerk, see Tex. R. Civ. P. 7%a, and
further that the trial court clerk is charged with preparing the
transcript, see Tex. R. App. P. 51(c). It is odd because in the
case of original exhibits, the court reporter is charded with
transmitting them to the court of appeals, see Tex. R. Civ. P.
75b, even though such exhibits are part of the transcript, see
Tex. R. App. P. 51(d). From a practical standpoint, I have no
objections, but from a theoretical standpoint, making original
exhibits part of the transcript while putting the court reporter
in charge of the exhibits, 1s incongruocus with other rules
relating to the record.

I havd noted a few other similar disc;epancies. and I am
compiling them to send in a later latter. I will send those

along when I have had more time to put them together. I hope
this information has been of some assistance,.

Sincerely,

L 1A A 0]

R. Michael Northrup

Pg0000g7



CHIEF JUSTICE

THOMAS R PHILLIPS

STICES

RAUL A. GONZALEZ
OSCAR H. MAUZY
EUGENE A COOK
JACK HIGHTOWER
NATHAN L HECHT
LLOYD DOGGETT
JOHN CORNYN
BOB GAMMAGE

THE SUPREME COURT OF

P.O BOX 12248 AUSTIN. TEXAS 78711
TEL. (512) 463-1312

FAX: (512) 463-1365

March 24, 1992

Mr. Lloyd M. Lunsford
411 Spencer Highway
South Houston, TX 77587

Dear Mr. Lunsford:

TEXAS
CLERK
JOHN T ADAMS
ENXECUTIVE ANST 3
WTLLIAM L. WTLLIS

ADMINISTRATIVE ASS T
MARY ANN DEFIBAUGH

Thank you for your letter suggesting the need for improvements in our discovery rules.
I am referring your comments to the Court’s Discovery Task Force and our Rules Advisory
Committee. I assure you that the thoughts you have expressed will receive full consideration by
those groups and by this Court.

NLH:sm

Sincerely,

bt

than L. Hecht

Justice

Xc: Hon. David E. Keltner
Mr. Luther H. Soules III
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Lioyd M. Lunsford

Attorney at Law

411 Spencer Hwy. « South Houston, Texas 77587
(713) 946-6620

Sally Hofer
Executive Assistant
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March 9, 1992

Hon. Nathan L. Hecht

Justice, Supreme Court of Texas
Supreme Court Building

P. O. Box 12248 - Capitol Station
Austin, TX 78711

RE: Discovery Task Force

Dear Judge Hecht:

It is my understanding that any suggestions concerning
improvement of Discovery Procedure should be addressed to you for
consideration by the Task Force. If I am in error, please advise.

For 39 years I have been a solc practiticner, primarily 1in
Plaintiffs' cases.

The burden placed on solo practitioners, and small law firms
as well, is becoming almost intolerable. Computers have made it
possible for large firms on retainers or per/diem to "swamp"
attorneys like me with endless Requests For Admissions, Production,
Interrogatories, Medical Reports, etc.

Physicians, who 1in my experience have always resisted
testifying, now have hit upon the idea that if they don't provide
a written report, they cannot be called as witnesses. Repeated
requests for their findings to be reduced to writing are more and
more frequently ignored and attempts to coerce them to do so
results 1in an alienated witness. Fees for the reports are
unreasonable and unregulated. '

pg000009



Hon. Nathan L. Hecht
Page 2
March 9, 1992

Defense firms obtain the medical records without admissible
authentication and Plaintiffs must duplicate the requests.

Physicians and hospital custodians refuse to testify to the
necessity and reasonableness of hospital bills forcing the subpoena
of custodians, physicians and hospital vice-principals to prove
such facts.

Defendants are succeeding 1in suppressing all testimony of a
witness except a verbatim rendition of his report.

Need to supplement on injuries and treatment still persisting
at trial is cut-off by local docket-control orders.

Local docket control orders are interfering with effective
assistance of counsel by requiring all exhibits to be identified
and admitted prior to trial, leaving counsel no right to conduct
his trial strategy.

It is hoped that the Task Force will obtain the views of the

trial lawyers in arriving at necessary changes and implementation
of the rules of discovery. This is my purpose in writing.

Respectfully,

LML/sh
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THE SUPREME COURT OF TEXAS

CHIEFJUSTICE PO. BOX 12248 AUSTIN, TEXAS 78711 CLERK

THOMAS R PHILLIPS JOHN T ADAMS
TEL: (512) 463-1312
JUSTICES , . EXECUTIVE ASST
RAUL A GONZALEZ FAX: (512) 463-1365 Z WILLLAM L WILLIS

OSCAR H. MAUZY
ADMINISTRATIVE ASS T

EUGENE A.COOK
MAKY ANN {)Ew'GH

JACK HIGHTOWER # /{ D
NATHAN L HECHT !
LLOYD DOGGETT
JOHN CORNYN
ROBERT A "BOB" GAMMAGE February 21, 1992 é ! W
Mr. Luther H. Soules III D . W
Soules and Wallace
Tenth Floor U é)

Republic of Texas Plaza
175 East Houston Street
San Antonio, TX 78205-2230

Dear Luke:

Enclosed is a letter Chief Justice Phillips received from Alan Schechter regarding the
Texas Rules of Civil Procedure.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely, é\/
//?%LZZQL4v“ffi<ZQaAQZ
Nathan L. Hecht
Justice
NLH:sm
Encl. |
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February 7, 1992

C

|
.

Chief Justice Tom Phillips A
Supreme Court of Texas v et
Supreme Court Building N

P.O. Box 12248 ' : (dft<e~

Houston, Texas 78711 .

Dear Judge Phillips:

This is my second letter to you concerning the
lack of a cost efficient mechanism in the law in
Texas to prove up medical bills in a personal
injury action without incurring disproportionate
costs in doing so. The current mechanisms allow
the defense lawyers to contest the Custodian of
Records' knowledge to prove up medical bills as
reasonable, customary and necessary. The cost of
proving up moderate to small size medical bills is
so out of hand that it is impossible to do so
because of the cost in taking medical provider
depositions and the impossibility of accomplishing
it through the subpoena process.

There must be some amendments to the Texas
Rules of Civil Procedure, which are under the

Court's jurisdiction, which will facilitate an
inexpensive method of proving up of medical
billing. I'm not complaining about my colleagues

because they are just doing their job. I am
complaining about the system and the lack of the
presence of a process to prove up these bills in an
efficient and effective manner.

I am attaching for your attention a set of
cross-questions that I received on a case recently.
The effect of these will knock out proving up
medical bills of $1,300 for a young girl who had
her teeth knocked out in an auto
Obviously, the bills are due to the accident but
since the doctor has left town the cost of getting
another medical provider to prove them up exceeds
the benefit of doing so. It is absurd in this case
because it 1is so clear that this automobile
accident knocked this woman's teeth out.

Accordingly, I again request that you consider
amending the process for proving up medical bills
in any revisions to the Texas Rules of Civil
Procedure. ‘

accident. -

Schechier
- ot
e o [Ei
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Chief Justice Tom Phillips
Page 2 ,
February 7, 1992

Respectfully yours,

SCHECHTER & EISENMAN

/] o
LJZLZ&Q/Vi,éjﬁ-:lthLJ(JLGLJ[JEJC«J
Alan L. Schechter

ALS/clr
Enclosures
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CROSS QUESTIONS
TO: leaintift, by and through her attorney of record;
an Schechter, 3200 Travis, Houston, Texas 77006
COMES NOW, THOMAS HAYDEN HUGHES, Defendant, and submits the
following Cross-Questinns to be attached to the Notice of Intention
To Take Deposition by Written Questions of the Custodian of Patient

Account Records of LISA HIRSCH, to-wit:
Respectfully submitted,

CERTIFICATE OF SERVICE

I hereby certify that I have complied with the provisions of Rule
21 on the 30th day of January , 1992.
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90-39691

PERTAINING TO: Dr. Steven Mandell/Dr. Stephen Schwartz

ANSWER:

ANSWER:

ANSWER:

Dr. Bruce Northrup, Jeff-Care and Drexel U. Health
Center

As the custodian, you did not prescribe the treatments,
did you?

You're not a doctor, are you?

Isn't it true that only a doctor can prescribe such
treatment?

Wouldn't the doctor be the best witness as to the
necessity of the treatment?

You're not qualified to testify as to the necessity of
the treatment, are you? '

Do you have any personal knowledge that the treatments
resulted from an accident in June of 19897

You cannot swear under oath what the reasonable charges
are for similar services by other doctors in the area,
can you?

To your knowledge, was any injury found?

To your knowledge, was any objective evidence of harm or
damage to the physical structure of the body found?

Pg000015



10.

ANSWER:

Can you swear that any abnormal findings resulted form
the accident?

WITNESS

pg00001®
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CROSS QUESTIONS

TO: NIy Plaintiff, by and through her attorney of

record; Alan Schecter, 3200 Travis, Houston, Texas 77006

COMES NOW, THOMAS HAYDEN HUGHES, Defendant, and submits the
following Cross-Questions to be attached to the Notice of Intention
To Take Deposition by Written Questions of the Custodian of Patient

Account Records of to-wit:

Respectfully submitted,

T

CERTIFICATE OF SERVICE

I hereby certify that I have complied with the provisions of Rule
21 on the 30th __ day of January . 1992.
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90-39691

PERTAINING TO: Dr. Ira Martin Fine and Dr. Dandy McTabish

1.

ANSWER:
2.

ANSWER:

ANSWER:

As the custodiah, you did not prescribe the treatments,
did you?

You're not a doctor, are you?

Isn't it true that only a doctor can prescribe such
treatment?

Wouldn't the doctor be the best witness as to the
necessity of the treatment?

You're not qualified to testify as to the necessity of
the treatment, are you?

Do you have any personal knowledge that the treatments
resulted from an accident in June of 19892

You cannot swear under oath what the reasonable charges
are for similar services by other doctors in the area,
can you?

To your knowledge, was any injury found?

To your knowledge, was any objective evidence of harm or
damage to the physical structure of the body found?

N
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ANSWER:

Can you swear that any abnormal findings resulted form
the accident?

WITNESS
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE AUSTIN. TEXAS <811 CLERK
THOMAS R. PHILLIPS PO. BOX 12248  TEXAS 78 JOHN T ADAMS
TEL: (512) 463-1312
JUSTICES , ) EXECUTIVE ASST
RAUL A GONZALEZ FAX: (512) 4631365 WILLIAM L WILLIS

OSCAR H. MALZY
EUGENE A.COOK . \ ADMINISTRATIVE ANS T
JACKHIGHTOWER \ (/‘ MARY ANN DEFIBAUGH

NATHAN L. HECHT
LLOYD DOGGETT

JOHN CORNYN
ROBERT A. "BOB” GAMMAGE January 16, 1992 ")
p ol e
’ ,\ a//-x/
W

Mr. Luther H. Soules III V '
Soules and Wallace A ﬁ,
Tenth Floor @’w
Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

Enclosed is a letter from Judge Michol O’Connor suggesting proposed amendments to
Tex. R. Civ. P. 4 and Tex. R. App. P. 5.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

Nathan L. Hecht
Justice

NLH:sm

Encl.
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MICHOL O’CONNOR
JUSTICE
First Court of Appeals
1307 San Jacinto
Houston, Texas 77002
(713) 655-2716

December 5, 1991

Hon. Nathan L. Hecht

The Texas Supreme Court

The Texas Supreme Court Building
P.O. Box 12248

Austin, TX 78711

RE: The Supreme Court Advisory Committee
Dear Justice Hecht,

I believe we have a serious due process problem with the rules and statutes that govern
legal holidays and filing documents.

Most opinions assume that the holidays listed in Tex.REv.Crv.StaT. ANN. art. 4591 are
observed by all the courts. Actually, the holidays in article 4591 are observed by the
appellate courts. The trial courts, which are controlled by the commissioners courts, do
not necessarily close on those dates. For example, article 4591 lists November 11,
Veterans Day, as a holiday. ‘On that date, the Supreme Court, the Court of Criminal
Appeals, and all the courts of appeals are closed. The trial courts in Harris and Dallas
Counties, however, are open for business.

As far as I can determine, the holidays observed by the trial courts depend on two things:
(1) the terms of Appropriations Act for that year; and (2) the decisions of the county
commissioners courts that implement the Appropriations Act. I cannot find any source of
reliable information that identify county holidays. The lawyer must call each county in
which she practices to ask for a list of holidays in that county. Even that can result in
misinformation. In the case of Seismic & Digital Concepts, Inc. v. Digital Resources
Corp., 583 S.W.2d 442 (Tex.App.--Houston [1st Dist.] 1979, no writ), the courthouse
switchboard operator was mistaken when she told a lawyer that the courthouse would be
closed, and this Court held the mistake did not extend the time for filing.

I do not have a suggestion for adopting uniform holidays throughout the state. If the
Supreme Court could dictate the holidays for all the courts, that would solve the problem,
but I am not sure the Court can do that. Short of that solution, I suggest that the Court
amend the rules so that any date a courthouse is closed extends the filing date by one

pg000021



December 5, 1991
Page - 2

date, whether the date is listed in article 4591 or is a holiday decreed by the
commissioner’s court of that county. I also suggest that when a courthouse is closed for
any other reason (inclement weather, natural disaster, technical or mechanical failures),
the date to file documents should be extended.

Some of the cases have held that a party has the option of taking the document to the
house of the clerk or the judge. Realistically, that option is only available to a local
lawyer, not a lawyer who is unaware that the courthouse is closed. For example, if a
lawyer in Midland sends a document by Federal Express (which means it will be filed only
when actually received) to the district clerk of Harris County, and on the date of delivery
the Harris County courthouse is closed, the Federal Express delivery will not be
completed on time. The problem is particularly acute when a party attempts to file a
document for which no motion to extend is permitted, for example, the motion for new
trial.

[ include proposed amendments to TEx.R.Crv.P. 4 and Tex.R.Are.P. 5.

Michol O’Connor

cc: Luke Soules

Pg000022
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December 5, 1991
Page - 3

TEXAS RULES OF CIVIL PROCEDURE 4. COMPUTATION OF TIME

In computing any period of time prescribed or allowed by these rules, by order
of court, or by any applicable statute, the day of the act, event, or default after which
the designated period of time begins to run is not to be included. The last day of the
period so computed is to be included, unless it is a Saturday, Sunday, and legal holiday,
or a day the courthouse is closed by order of the county commissioners court, in which
event the period runs until the end of the next day which is not a Saturday, Sunday,
and legal holiday, or a day the courthouse is closed. Saturdays, Sundays, and legal
holidays, and days the courthouse is closed by order of the county commissioners court,

shall not be counted for any purposes in any time period of five days or less in these
rules, except that Seturdays;- Sundays;-und-legel-helidays, they shail be counted for
purposed of the three-day periods in Rules 21 and 21la, extending other periods by
three days when service is made by registered or certified mail or by telephonic
document transfer, and for purposes of the five-day periods provided for under Rules
748, 749, 749a, 7490, and 749c.

‘ ‘ v . - 4 g 4
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CHARLES ADKIN SPAIN, JR.
Court of Appeals for the Third District of Texas
Post Office Box 12547
Capitol Station
Austin, Texas 78711-2547

Staff Atorney
Tclephone: (512) 463-1733

July 20, 1993

The Honorable Nathan Hecht

Justice '
The Supreme Court of Texas W 5

Supreme Court Building Room 104
201 West 14th Street
Austin, Texas 78701

Re: Texas Rules of Appellate Procedure
Dear Justice Hecht:

Here are additional random comments on the Rules. I apologize for not rounding them
all up earlier.

(1) Texas Rule of Appellate Procedure 4(b): Does the Court intend that the term
“certificate of mailing” refer to Form 3817 described in sections 931.1-.522 of the U.S. Postal
Service’s Domestic Mail Manual, or does the term “certificate of mailing” have a more general
meaning that would include a receipt for certified mail (Form 3800) described in sections
912.1-.8?

(2) Texas Rule of Appeiiate Procedure 19: It wouid expedite motion practice in the courts
of appeals to require a certificate of conference. Motions without opposition would bear the
word “unopposed” in their caption and contain a statement that movant has conferred with all
parties and no one opposes the motion. The appellate court could then consider such an
unopposed motion without waiting the usual ten days. Motions with opposition would contain
a statement that movant has conferred with all parties and counsel cannot agree about the
disposition of the 'motion. Agreed or joint motions would be signed by all parties or their
counsel similar to Texas Rule of Appellate Procedure 8.

(3) Texas Rules of Appellate Procedure 79(d), (e) and 100(f): Is it a “motion. for
rehearing en banc” or a “motion for reconsideration en banc”?

(4) Texas Rules of Appellate Procedure 90(c): In theory the rule allows the court of
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The Honorable Nathan Hecht
July 20, 1993

Page 2

appeals to order an opinion published after the court rules on the last timely filed motion for
rehearing if the parties do not seek relief from the supreme court (no motion for rehearing is
required, of course, in a criminal case). This may be a loophole.

(5) Texas Rule of Civil Procedure 5: Why is there no provision regarding prima facie
evidence of the date of mailing by means of a certificate of mailing?

(6) Texas Rule of Civil Evidence 204: Do we really need the provisions that refer to
taking judicial notice of the contents of the Texas Register and the Texas Administrative Code
in light of the Administrative Procedure and Texas Register Act and the Texas Administrative
Code Act? Tex. Rev. Civ. Stat. Ann. art. 6252-13a, § 4(c), art. 6252-13b, § 4 (West Supp.
1993); Metro Fuels, Inc. v. City of Austin, 827 S.W.2d 531, 532 n.3 (Tex. App.—Austin 1992,
no writ).

(7) When does true plenary jurisdiction of the appellate court expire—after ruling on the
last timely filed motion for rehearing, issuance of the mandate, or expiration of the term of
court? Theoretically it’s probably the expiration of the term of court, but I believe the supreme
court would frown if a court of appeals in December sua sponte vacated a judgment the court
of appeals originally rendered in January of the same year and rendered a new and different
judgment, especially if the mandate issued in April. Perhaps it would be good to have an
appellate rule similar to Texas Rule of Civil Procedure 329b that defines the plenary jurisdiction
of the appellate court without reference to the term of court.

Once again, thank you for your receptiveness to comments on the Rules. My theory is

not to gripe about the Rules, but rather try to correct the perceived flaws. I trust I’m not merely
being a pest!

Respectfully,
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CHIEF JUSTICE
THOMAS R PHILLIPS

JUSTICES
RAUL A. GONZALEZ
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT
JOHN CORNYN
BOB GAMMAGE
CRAIG ENOCH
ROSE SPECTOR

Vo 543
>

THE SUPREME COURT OF TEXAS

. g CLERK
POST OFFICE BOX 12248 AUSTIN. TEXAS "8711
JOHN T. ADAMS
TEL: (512) 103-1312
FAX: (S12) 463-1365 EXECUTIVE ASS'T

WILLIAM L. WIHLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

February 4, 1993 i"\

/4643.001 | ah:?/

Mr. Luther H. Soules III

Soules and Wallace \ \

Tenth Floor ; 34}—\”(\
Republic of Texas Plaza L ol i ..;’
175 East Houston Street T
San Antonio, TX 78205-2230 ,7'/
Dear Luke:

Enclosed is a copy of a letter from James Spamer regarding Rule 5.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,
Nathan L. Hecht
Justice

NLH:sm

Encl.
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@ourt of Appeals

JAMES B. SPAMER
CHIEF STAFF ATTORNEY

Fifthy Bistrict of Texas at Ballas

GEORGE L. ALLEN SR. COURTS BUILDING
600 COMMERCE STREET (214) 653-6922
DaALLAS, TEXAS 75202-4658

January 6, 1993

The Honorable Craig Enoch
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

Dear Justice Enoch:

[ was asked to determine what day(s) during the third week of January were holidays
(for payroll purposes) and went back to the statutes. Article 4591 has once again been
amended. In a nutshell, here’s what [ found:

January 19 is Confederate Heroes Day. Tex. Rev. Civ. Stat. Ann. art. 4591
(Vernon Supp. Pamph. 1993). As a legal holiday specifically listed in article 4591, it is a
holiday for purposes of Tex. R. Aep. P. 5(a) (the “weekend rule”). Itis also a state holiday.
Tex. ReEv. Crv. StaT. AnN. art. 4591.2, § 1(5)(A) (Vernon Supp. Pamph. 1993). A state
holiday is one for which the Court must have enough state employees on duty during the
holiday to conduct the public business of the Court. See Tex. Rev. Civ. STAT. ANN. art.
4591.2, § 3 (Vernon Supp. Pamph. 1993).

The result is that Confederate Heroes Day is: (1) a legal holiday; (2) on which we
are legally required to be open for business. Once again [ am praying that no attorney in
this area has a jurisdictional deadline falling on January 19.

Sincerely,

1
/Y

:_',/.;‘/va

James B. Spamer
Chief Staff Attorney
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‘ THE SUPREME COURT OF TEXAS
CH;&%%QEEPH” LIPS P.O. BOX 12248 AUSTIN, TEXAS 78711 CLJ%U:{ T ADAMS
‘ ' ) TEL: (512) 463-1312 o '
JUSTICES EXECUTIVE ASST.

FAX: (512) 163-1365
RAUL A. GONZALEZ (512) 463-13

OSCAR H. MAUZY
EUGENE A. COOK ADMINISTRATIVE ASS'T.
JACK HIGHTOWER MARY ANN DEFIBAUGH
NATHAN L. HECHT

LLOYD DOGGETT

JOHN CORNYN

ROBERT A. "BOB”™ GAMMAGE September 11 1991

WILLIAM L. WILLIS

Mr. Luther H. Soules III
Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:
Enclosed is a letter Chief Justice Phillips received suggesting a change to TRCP 5(b).

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,
Nathan L. Hecht
Justice

NLH:sm

Encl.
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THE SUPREME COURT OF TEXAS

-HIEFTUSTICE PO BOX 12248 AUSTIN, TEXAS =811
THOMAS R PHILLIPS
TEL: (S12) 363-1312
JUSTICES FAX. (5121 463-1365
RALL A GONZALEZ
OSCAR H MALZY
ELGENE A COOK
JACK HIGHTOWER
NATHAN L HECHT September 9, 1991
LLOYD DOGGETT
IOHN CORNYN
ROBERT A BOB" GAMMAGE

Joseph A. Connors III, Esquire
Attorney and Counselor at Law
Post Office Box 5838
McAllen, Texas 78502-5838

Dear Mr. Conriors:

CLERK
JOHN T ADAMS

EXECUTIVE o T
WILLIAM L. WTLLIS

ADMINISTRATNVE ST
MARY ANN DEFIBAL G

Thank you for your letter of September | regarding the revision of Tex.
R. Civil P. 5(b). A copy has been distributed to Justice Nathan Hecht, liaison for

Rules, and other members of this court.
With best regards, I am
Sincerely,

K.

Thomas R. Phillips

TRP/ifw

cc:  The I:iéxﬁérable Nathan VI:;‘I’-iécht '
Justice o
Jusiee -

S-sulbe (5
Y e
s s
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LAW OFFICE OF
JOSEPH A. CONNORS Il
ATTORNEY AND COUNSELOR AT LAW
P O BOX 5838
MCALLEN. TEXAS 78502-5838
JOSEPH A, CONNORS il 512.687.8217
BOARD CERTIFIED

CRIMINAL LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

September 1, 1991

Hon. Thomas R. Phfllips
Chief Justice
Supreme Co
Supreme
12248

ol Station, Texas 78711

Revision of Tex.R. Civil P. 5(b)

Dear Chief Justice:

-~

For convenience, I have enclosed 12 copies of this letter.

In today reviewing Texas R. Civil P. 5(b) and 166b(4), I wondered
why there is still -a "good cause'" standard there, when similar
problems occuring in the appellate process only require a

"reasonable expalanation." See T.R.A.P. 41(a)(2), 54(c) and
73(b). Can a change be made?

Please refer this letter for consideration to the members of the
Supreme Court and to the Court's Committee on rule revisionms.

Sincerely yours,

&

JOSEPH A. CONNORS III
JAC/dg
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FULBRIGHT & JAWORSKI - o
/ ; / y
1301 MCKINNEY v j’éﬂ'”lb
HousToN, TEXAS 77010 . ww:ﬂégxoc
4’\“}' AUSTIN
v SAN ANTONIO

DALLAS
LOS ANGELES
LONDON
ZURICH

TELEPHONE: 713/6S1-5151
TELEX:76-2829
TELECOPIER: 713/65i-5246

FULBRIGHT JAWORSKI &
ReEAvis MCGRATH

NEW YORK

March 13, 1990

Re: Proposed Changes !

TO: SUPREME COURT ADVISORY COMMITTEE: SUBCOMMITTEE
ON RULES 15 TO 166

Enclosed please find a copy of a memorandum from J.
Todd Shields regarding proposed changes to Rule 6 of the Texas
Rules of Civil Procedure.

Please provide me with your comments on this proposed
change as soon as possible.

Thank you for your cocperation.

Very truly yours,

Dafrid J. Beck
DJB/st

Enclosures
cc: Luther H. Soules, III, Esq.

[718B
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SUPREME COURT ADVISORY COMMITTEE

Mr. Gilbert T. Adams, Jr.

Law Offices of Gilbert T. Adams
1855 Calder Avenue

Beaumont, Texas 77701

Mr. Pat Beard

Beard & Kultgen

P. 0. Box 21117

Waco, Texas 76702-1117

Ms. Elaine A. G. Carlson
South Texas College of Law
1303 San Jacinto, Suite 224
Houston, Texas 77002

Mr. Broadus A. Spivey
Spivey & Grigg

P. 0. Box 2011
Austin, Texas 78768

Honorable Linda B. Thomas
Judge, 256th District Court
0ld Red Courthouse, 2nd Floor
Dallas, Texas 75202 '

Mr. Kenneth D. Fuller

Roons, Rasor, Fuller & McCurley
2311 Cedar Springs Road, Suite 300
Dallas, Texas 75201

17178
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FULBRIGHT & JAWORSKI : "Z:// CL’
1301 McKinney Street
Houston, Texas

MEMNORANDUN

TO: David J. Beck
DATE: March 8, 1990

FROM: J. Todd shields

RE: Supreme Court Rules Advisory Committee

David, I had occasion to meet with Constable Walter
Rankin recently on another matter, and he mentioned that he is
trying to get Rule 6 of the Texas Rules of Civil Procedure
amended so as to permit service of process and subpoenas on
Sundays. The current rule provides as follows:

No civil suit shall be commenced nor
process issued or served on Sunday, except
in cases of injunction, attachment,
garnishment, sequestration, or distress
proceedings; provided that citation by
publication published on Sunday shall be
valid.

Constable Rankin indicated that his constables are
available to serve process on Sunday, and believe that allowing
service on Sunday would be beneficial in that in many instances
individuals can be located at home on Sunday when they are
almost impossible to find at other times. He also indicated
that the lower level of traffic and business activity on Sunday
would allow the process. to be served in a very time-efficient
manner.

Although I have not yet had a chance to study the
matter in depth, I suspect that the rationale for Rule 6 is
probably not much different from our old "Blue Law." As you may
recall, our partner Linda Addison was successful in having the
Texas Blue Law struck down on constitutional grounds back in
1985. Tom Phillips, sitting as a trial judge, held that there

~was no rational relationship between the Blue Law and the

state's legitimate exercise of the police power to protect the
health, safety and welfare of the people, and pending the
appeal, the legislature repealed the statute. I think the
prohibition against service of process on Sunday is largely an
anachronistic vestige of the old Blue Law days and, like the
Blue Law, should be repealed.

40313 ¢C ' . P9000033



Memorandum to David J. Beck
March 8, 1990
Page 2

I personally favor amending Rule 6 to allow service of
process and subpoenas on Sunday, and I would appreciate it if
you would take it up with the Supreme Court Rules Advisory
Committee at the appropriate time.

=

Prs.

JTS/1g
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Rule 6. Suits Commenced on Sunday.

No civil suit shall be commenced nor process issued or served on Sunday, except in cases
of injuncdon, attachment, garnishment, sequestraton, or distress proceedings; provided that
citaton by publication on Sunday shall be valid.

Rule 6 is vague inasmuch as no clear or official definition of the word "PROCESS" can be
found. It would be helpful if the rule were clarified to define the word "PROCESS”. The
following definition of "PROCESS" is from Blacks Law Dictionary.

Civil and Criminal Proceedings

Process is defined as any means used by court to acquire or exercise its jurisdiction over
a person or over specific property. [Austin Liquor Mart, Inc. v. Department of Revenue, 18
I1.App.3d 894,310 N.E.2d 719,728] Means whereby court compels appearance of defendant
before it or a compliance with its demands. [Dansby v. Dansby, 222 Ga. 118,149 S.E. 2d
252,254].

When actions were commenced by original writ, instead of, as at present, by summons,
the method of compelling the defendant to appear was by what was termed "original process,”
being founded on the original writ, and so called also to distinguish it from "mesne" or
"intermediate” process, which was some writ or process which issued during the progress of the
suit The word "process,” however, as now commonly understood, refers to a summons, or,
summons and complaint, and less commonly, to a writ. -
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SUBCOMMITTEE REPORT
RULES 1-14
TEXAS RULES OF CIVIL PROCEDURE

Rule 6: There were comments from some of the constables
who objected to not being able to serve process on Sunday.
Again, since this had not been dealt with previously by:
the committee as a whole, we reserve for future action.

Respectfully,

Linnat D 7ol

Kenneth D. Fuller

90595
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OFFICE OF
WALTER H. RANKIN, CONSTABLE
PRECINCT NO. 1, HARRIS COUNTY |
HOUSTON. TEXAS ﬂy

November 28, 1989
52

bt N .~

Rule 6. Suits commenced on Sunday
~— ]

No civil suit shall be commenced nor process issued or served on Sundays,... ,

COMMENT: Although this rule is not on the agenda for a proposed amendment,
I would like to offer one suggestion. At your first opportunity I would
appreciated your consideratiéh on a amendment to Rule 6 of the Texas Rules
of Court. Rule 6 presently prohibits service of civil citations on Sundays.
Our society has changed greatly to a progressive, mobile one. ‘Law enforcement
operates on a 24 hour, 7 day a week schedule. The service of all civil process
on Sunday would be one more step toward expediting the civil process system.

70596
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LAW OFFICES OF

%ame Bates & Gpurlock

A PROFESSIONAL CORPORATION SO0 THROCKMORTON STREET
FORT WORTH, TEXAS 76i02

(817) 3384900
j- 5}‘2“’3 ghmz (817) 429-2301 METRO
Berald A. Bates (817) 332.6818 FAX
Bean Spurlock
Kimberlee B. Rorris

May 19, 1992 'J D

Mr. Luke Soules

SOULES & WALLACE

Tenth Floor, Republic of Texas Plaza

175 East Houston Street .

San Antonio, TX 78205-2230 v g (\' + cf/’:?
Re: . Rule 13 and Rule 215

Dear Luke:

What action, if any, did the Supreme Court Advisory Committee take on Rule 13 and
Rule 215 which the Committee on Administration of Justice recommended be substantially
rewritten?

Very truly yours,

J. SHELBY S E
JSS/be
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Monday, June 3, 1991

THE NATIONAL LAW JOURNAL.

Court Pandl Recommends Rule 11 Alterations

%ASHINGTON — A federal court rules advisory
committee will recommend significant changes in

the controversial Rule 11, which provides sanctions
against attorneys who file: “frivolous” pleadings.
(NLJ, May 20.)

After two days of discussion ending May 24, the
committee, chaired by U.S. District Chief Judge Sam
C. Pointer Jr. of Birmingham, Ala., agreed on alter-
ations that will offer new avenues to avoid sanctions
in many cases in which they might now be imposed.

The committee settled on a “safe harbor” concept
that would allow lawyers to withdraw frivolous mo-
tions once the errors in fact or law were pointed out

by either the judge or opposing counsel. “This should
satisfy the civil rights bar, who have claimed that
sitting without resources somewhere they didn’t
have a chance to do investigation,” said U.S. District
Judge Willlam Bertelsman of Covington, Ky.

The draft rule emphasizes deterring frivolous liti-
gation rather than compensating the other party,
calling for “appropriate” sanctions and encouraging
non-monetary punishments. But a lawyer would be
open to sanctions at any point during litigation that a
frivolous assertion becomes evident to the lawyer.

These proposed revisions represent the tirst major
step toward final approval. e
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Results of Rule 11
Litigation News Fax Poll

3. Rule 11 has had
the etfect of
making lawyers
stop and think
sufficiently

7. The tikng of a
sanctions motion
more often
reflects the frayed
relations between

5. Rule 11 sancuons
have been imposed in a
discriminatory fashion
against paruicular
groups of lawyers

1. Rule 11 should be:
mm 22% retained in its
present form

mm 25% repealed

=3 48% amended

3 5% no opinion betore signing or litigants. counse! already
pleadings. mm 20% agree suongly existing because of
2.1 favor the following mm 19% agree strongly am 18% agree the unprofessional
amendments 0 Rule 11: mm 53% agree um 39% disagree conduct giving rise
a) Requiring leave of mm 21 % disagree = 12% disagree srongly to the motion.
coun 1o file a sanctions motion: = 5% disagree strongly = ! 1% no opinion wm 20% agree strongly
A 1 2% no opinion mm 38% agree
favor — mm 29% disagree
) 6. Rule 11 injures the 3 6% disagree strongly
civality of liugation = 7% no opinion
b Requiring peer review of any sanctions 4. The cost of because it causes
mouon: Rule 11 lawyers to impugn
favor oppose proceedings one another’s mouves 8. Rule 1 stifles
. has exceeded and professionalism. creativity.
its benefit. and 10 seek to impose - 23% agree
¢) Prohibiung lawyers from passing on the - 3;:‘,’ agree strongly burdens directly on one swongly
o o - . . -7 agree another. am 21 % agree
costs ' sanctions to their client or its insurer: am 31% disagree mm 32% agree strongly o 35% disagree
0ppose ey 12% disagree strongly mm 25% agree = 17% disagree
B = 3% no opinion am 30% disagree strongly
- = 12% disagree strongly = 4% no opinion

d) Lir -ing sanctions to deter misconduct = !% no opinion
rather  in compensate the victims of
litigati.  abuse” 9. Sanctions motions
shouid be tiled:

mm 59% promptly

Unruly Rule 11 Splits Supreme Court omionai soniuc:

tavor oppose

e} ?rohibiling (.hc t'll.ir!g of sa'nctions motions by Mark E. Staib. Associate Editor occurs or is discovered.
until the end of the litigation: mm 27% at the end of the
tavor oppose litigation.
D N The Supreme Court’s 5-4 decision in the joint comment's argument that “the o 9% other
-3 1% [ . R . .
Business Guides, Inc. v. Chromatic costs of Rule 11 proceedings. both = 5% no opinion
f) Requiring an evidentiary hearing on Communications Enterprises. Inc.. financial and professional, have exceeded '
sanctions MoLions: (February 26, 1991), has highlighted the its benefit.” - ]
favor oppose  growing controversy about Rule I1. Business Guides upheld the imposi- l‘}? In Y°“f" expenence
i Loren Kieve. Washington, DC. Co-Chair  tion of Rule 11 sanctions on a company wrfpil::dou:::rc;?:l,:
of the Federal Procedure Committee. whose employee had signed a swom 11 is generaily:
) Requinng findings of fact and conclusions charges that Business Guides underscores  application for a temporary restraining - g 29% appropnate
of law on any award of sanctions: widespread criticisms of Rule 11. He order. Justice O'Connor’s majority mm 23% o0 large
favor oppose  reiterated two arguments he and other opinion relied on the “plain meaning™ of €3 31% too small
i 13% - Section leaders, speaking as individuals,  the Rule. 3 17% no opinion
had made in a joint comment they Justice Kennedy, writing for the
h) Permitting a broader standard of review submitted last October to the Judicial minority, argued that Rule 11 was
than abuse of discretion: Conference Advisory Committee on intended to govemn the conduct of _—
favor oppose Civil Rules. counse!, and said that only where “the THis REPORT ON THE LiTiGaTio i\ws
: X . ) . . Fax PoLL wAs PREPARED BY
58% [ Kieve says the case is an example of signer” was acting pro se or in some ASSOCIATE EpTor Mark E. STat8.
what the joint comment called the capacity as counsel would sanctions AS OF MID-APRIL. APPROXIMATELY 800
i) Making sanctions for violations of Rule L1 “yneven application of Rule 11 that has property be imposed on a party for WEVBERS RESPONDED TO THE poLL. THIS
permissive rather than mandatory: itself spawned the very type of aggres-  ~ violating Rule 11°s “reasonable inquiry"” POLL WAS NOT DESIGNED 10 BE
favor 0ppose  <ive and unfounded litigation tactics that  standard. Because Business Guides was STATISTICALLY RELIABLE.
[63‘7” the revised Rule was aimed at ending.” represented by counsel, he believed it was T
He also asserts that the case illustrates inappropriate to sanction the company. i
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Critics Castigate Rule 11

@ “Application of Ruie 11 sanctions to
counse! handling civil rights or other
litiganion for plaintiffs on a contingency
basis should be outlawed. The potential
for blackjack abuse by unscrupulous.
well-heeied defense tawyers far out-
weighs the benefit of present permissi-
bility, where disciplinary remedies are
quite sufficient to deal with abusive
conduct by the plantiffs’ trial bar.

[t is hard enough to fight and lose the
underdog’s uphill battie for equal rights
in discrimination cases or for safety for
the consuming pubiic. without the
constant Sword of Damocles threat of
sanctions glibly bandied about by
corporate and insurance-funded defense
lawyers out to "chill"—if not "kill"—
such litigation. Once they succeed in
knocking off plaintiffs’ advocates, as

. well as the victims of their clients’

wrongdoing, their clients will continue
their discriminatory and tortious conduct
with impunity. Clearly, once plaintiffs’
lawyers are discouraged and deterred
from this area of litigation, progress in
the arena of human rights and tort
liability is impeded. if not entirely cut
off.

Not until civil rights and other claims
traditionatly prosecuted by the plaintiffs’
trial bar on a contingent fee basis
provide those lawyers the same regular.
risk-free payments as defense lawyers
have, should there be any talk of counsel
fee or sanction awards against the
plaintiffs' side. Otherwise, equal justice
can never become a reality in these
important cases. representing the only
hope of the poor and disadvantaged
segments of our society.”

Doris L. Sassower
White Plains, NY

@ “Rule 11 has had little effect. The vast
majority of lawyers acted in accordance
with the spirit of the rule long before it
was adopted and will continue to do so if
it is repealed. Although the rule has
achieved little, it has given rise to a
seemingly endless stream of sanctions
motions. most of which are unwarranted.
The federal courts have enough to do
and elimination of Rule 11 would be one
way to lessen that burden. ™

Mark S. Cohen

Omaha, NB

@ “Rule 11 has become a red herring in

- the administration of justice and an

obstruction in our judicial system.”
Thomas L. Dalrvmple
Toledo. OH

@ “Rule 11 is another arrow in the
S.0.B. litigator's quiver. It serves to
protract rather than to expedite
litigation.”
A veteran plaintiff s lawyer
from the 6th Circuit

@ “Rule 11 sanctions were established
with a salutary— even laudatory—
purpose in mind. the deterrence of
unnecessary litigation. In practice,
however, Rule |1 sanctions are often
used (abused) as a coercive mechanism
to force unfavorable settlements or even
to force the dismissal of legitimate
causes of action. Thus, rather than deter
litigation abuses, Rule 11 marshails
under its aegis a whole new series of
abuses, making the axiom ‘the cure is
worse [than] the disease’ a truism.

They distract from the judicious
consideration of the actual merits of the
case, and raise the leve! of acrimony
several decibels. Litigation is supposed
to be a civilized manner of resolving
disputes which have proved intractable
through negotiations. It is not supposed
to be a siugfest of recriminations under
Rule 11. The rule shouid be repealed and
other sotutions proposed to solve the
probiem of abusive litigation.”

Alina A.C.E. Aldape
San Francisco

@ “Rule 11 affords another weapon to
the arsenal of hate. Rule 11 sanctions
simply afford a lawyer another means to
spew resentment on the opposing
counsel. Such controversies between
lawyers become escalated by Rule 11
motions and detract from the real
purpose of representing litigants. There
must be a means of controlling the
conduct of the unscrupulous. Unfortu-
nately, Rule 11 seems not to be the
answer. [ urge that it be repealed.”
Richard J. Mills
Pittsburgh

@ “Lay clients have a very difficult time
understanding Rule | motions. There is
some tendency for them to believe that
their lawyer has done something wrong
for which the client has no responsibil-
ity. Every Rule 11 motion causes serious
conflict of interest issues.
During the pendency of either the

-

Rule 11 motion or the threat of 2 Rule 11
motion, settlement or even discussion of
settlement is tainted by the question of
whether the lawyer 1s serving personal
interests or the interest of the client.
Despite the good intentions underty-
ing Rule 11, its detrimental conse-
quences far outweigh its benefit.
Although I have not had the experience
myself, I do believe that there are judges
out there that have used Rule 11 injudi-
ciously to punish advocacy that does not
conform to a particular judge's personal
point of view.”
William B. Moore
Seattle

O “Amended Rule 11 has simply
generated a new subuniverse of
adversarial activity which only diverts
attention from the merits of the litigation
and creates an obsession with a proce-
dural side show.

Rules 26. 36, and 37,28 U.S.C. §
1927. and the inherent powers of the
district court, among others. arm the
judiciary with sufficient firepower to
control the abuses which amended Rule
11 was apparently designed to prevent,
but without the commotion which goes
along with it.”

Richard M. Bernstein
Philadeiphia

@ “Whatever [lack of] professionalism
exists among lawyers should be ad-
dressed in disciplinary proceedings
instituted in an unbiased way and not by
motions filed by adversaries.”
John F. Wells
QOakland

® “1 think it would be much more
productive to urge judges to control
discovery abuse through Rule 37 and to
urge judges to grant dismissals and
summary judgments earlier in proceed-
ings when warranted.

Unfortunately, far too often judges
would rather not take the time and
expend the effort needed to use the tools
that the Rules already give them to
streamline litigation and to clear dockets
of cases which should never have been
brought. The problem, however, is not in
the Rules, but in their application.

Rule 11, with its mushy *standards,’
wastes more precious court time than it
saves. It contributes mightily to the

-

disease of which it purports to be
the cure.”
Alun K Pollev
Bishee. AR

@ “For limited assets clients/law firms.
the additional time and expense ot
defending frivolous or well-founded
Rule t 1 acuons are chilling.”
Michael R. McKennu
Chicugo

@ “[ have been practicing in a law
school clinic. and my practice is mostly
plaintiff’s civil-rights and employment-
discrimination. [ find that Rule 11 is
simply another weapon. Often. the first
communication | receive 1s a Ruie 11
threat or an offer to "settle’ for my
dropping the case in exchange for a
release of Rule 11 liability. [ have aiso
experienced judges hinting at or
threatening Rule 1| without any cause.
in an apparent attempt to make the case
g0 away. )

I really do not see the point of Re..
11. If a pleading is frivolous legally. it
should be easy to make it go away. It a
pleading is frivolous factually. it should
be perjury. Rule {1 does not seem to
add anything other than another threat
that can be easily perverted.”

David L. Lee
Chicago

Inconsistent Decisions Assailed
@ “The counts’ application of Rule 11
has been grossly inconsistent. Few
pattemns relevant to the purposes of Rule
11 can seemingly be found among the
decisions. This inconsistency seems
arbitrary and capricious. in the sense
that being struck by lightning (s
arbitrary and capricious.”

: Gregory D. Morrison

Las Vegas

@ “Perhaps the most disturbing result
of Rule 11 proceedings is the great
disparity in which the Rule is used by
various judges. Some judges’ arbitrary
and capricious use of the Rule is
shocking. Obviously, some judges
decisions have been intended to ‘send
a message’ rather than to remedy what
appears to be an abuse in that
particular case.”

William J

Tumpa

6
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STATE BAR OF TEXAS (Hs
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1414 Colorado
s P.O. Box 12487
é [ Austin, Texas 78711
Karen R. Johnson - (512) 463-1400

Executive Director FAX: (512) 473-2W
April 25, 1991 /1//{9 M Q,
[

Two Republic Bank Plaza

A
Mr. Luther H. Soules III CL Y
175 E. Houston, 10th Floor - ,
&
San Antonio, Texas 78502-2230 g

RE; Committee on Administraéion of Justice )

Dear Luke:

Enclosed is the report recently filed with the State Bar of Texas Board of
Directors by Judge Bob Thomas. This report recommends changes in Rule 13 as
well as Rules 226, 226a, and 271 through 279.

The Board of Directors is meeting on May 2nd. At that time this report will be
distributed to the members of the Board. The Board members will be advised by
President Parsons that the report has been transmitted to the Supreme Court
Advisory Committee. Unfortunately, the agenda for the May 2nd meeting had
already been posted with the Secretary of State when this request was received.

Consequently, the Board can take no official action with regard to these
recommendations.

The next meeting of the Board is scheduled for June 19. Rather than delay these
recommendations, it was our decision to forward them on to you. Should questions

or comments be raised by members of the Board of Directors they will be forwarded
to you.

I trust this procedure meets your approval. If you have questions please do not
hesitate to contact me.

Singerely,

Karen R. Johnson

Enclosure

CC: Hon. Rathan fHecht
fon. Bob Thomas
Ke. Janes N. Parsons 1!
Kr. Richard file
Hr. Bob Damn
Mg. Colleen NcHugh
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STATE BAR OF TEXAS
COMMITTEE ON ADMINISTRATION OF JUSTICE
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE

TEXAS RULES OF CIVIL PROCEDURE.

L Exact wording of existing Rule:

RULE 13. EFFECT OF SIGNING OF PLEADINGS, MOTIONS AND
OTHER PAPERS; SANCTIONS

The signatures of attorneys or parties constitute a certificate by them that they
have read the pleading, motion, or other paper; that to the best of their knowledge,
information, and belief formed after reasonable inquiry the instrument is not groundless and
brought in bad faith or groundless and brought for the purpose of harassment.  Attorneys
or parties who shall bring a fictitious suit as an experiment to get an opinion of the’ court,
or who shall file any fictitious pleading in a cause for such a purpose, or shall make
statements in pleading which they know to be groundless and false, for the purpose of
securing a delay of the trial of the cause, shall be held guilty of a contempt. If a pleading,
motion or other paper is signed in violation of this rule, the court, upon motion or upon its -
own initiative, after notice and hearing, shall impose an appropriate sanction available under
Rule 215-2b, upon the person who signed it, a represented party, or both.

Courts shall presume that pleadings, motions, and other papers are filed in
good faith. No sanctions under this rule may be imposed except for good cause, the
particulars of which must be stated in the sanction order. "Groundless" for purposes of this .
rule means no basis in law or fact and not warranted by good faith argument for the
extension, modification or reversal of existing law. A general denial does not constitute a
violation of this rule. The amount requested for damages does not constitute a violation of
this rule. ‘
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II. Proposed Rule: Mark through deletions to existing rule with dashes; underline;

proposed new wording.

RULE 13. EFFECT OF SIGNING FILING OF PLEADINGS, MOTIONS AND OTHER
- PAPERS; SANCTIONS

1. Sanctionable Conduct. _An attorney or party shail not file a suit
pleading, motion or any other paper in any court proceeding:

(a)  which contains a knowingly false statement; or
(b) - which is fictitious for the purpose of obtaining an opinion fromt h e
COurt, or
(c)  which in whole or in part has no basis in law or fact for 2 good faith
. argument for the extension, modification or reversal of exdsting law and
is filed either in bad faith or for harassment.

2. Effect of Signature, The signature of an attorney or a party
constitutes a certificate that such person has read the pleading, motion or other paper and
to the best of such person’s knowledge, information and belief, after reasonable inquiry,- the

- document filed does not viojate Section 1 of this rule.

3 Failure to Comply. Any attorney or party who files a document which
violates Section 1 of the rule shall be subject to sanctions. ___The court, upon motion or
upon its own jnitiative, after notice and hearing, shall impose upon the attorney or party or

both who signed such document an appropriate sanction taking into consideration the
matters in Section 5 of this rule and those available under Rule 215-2b.

4. Procedure. The motion or initiative shall be in writing and state the
specific grounds therefore. If the motion or initiative alleges a pleading. motion or other

paper has no basis in fact, then the motion or initiative shall state specifically each fact which

is without basis and be supported by the affidavit of a person or persons with knowledge or.

other sworn testimony attached. Except on Jeave of court, the adverse party, not later than
seven (7) days prior to the day of hearing may file a written response.  Service of any
response shall be accomplished on the movant not later than seven (7) days prior to the da
of hearing, except on leave of court. No oral testimony shall be received at the hearing
unless an issue of fact is raised by a timely filed response. An issue of fact is raised by an
affidavit of a person with knowledge or other sworn testimony attached to the response.

Oral testimony shall be received only regarding the fact or facts put in issue by the affidavits

or_other sworn testimony. _The courts shall presume that pleadings, motions, and other -

papers are filed in good faith. A finding of sanctionable conduct shall be based upon clear
and convincing proof.

s, Matters to be Considered i termining Sanctions. _ Followin
determination of a violation of this rule, the court will receive testimony to determine
appropriate sanctions,  In making this determination, the court shall take into account (1)
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the severity of the violation: (2) whether bad faith was involved: (3) the history and
experience of the one to be sanctioned: {4) a reasonable amount to compensate the injured

caused by the violation; (5) an amount necessary for deterrence; and (6) such other
matters as the court deems appropriate so that sanctions fit the violation.

6. Exemptions. A general denjal does not constitute a violation of this
rule. The amount requested for damages does not constitute a_violation of this rule. -

7. Findings of Fact and Conclusions of Law. Upon the written request
of any attorney or party to the proceedings which is filed with ten (10) days of the signing

of an order of sanctions, the court shall file findings of fact and conclusions of law within
thirty (30) days of the signing of the order. _ Notice of the filing of the request shall be
served as provided by Rule 21a.

. Comment to 1991 changes: Section 1 describes the three kinds of conduct
authorizing sanctions. _Section 2 clarifies that only those signing are subject to violations
of the rule. not non-signing individuals related to the case. Section 3 outlines how the
process of the rule is igitiated and due process requirements afforded.  Section 4 sets out

.the procedure for enforcement of the rule and declares the level of proof necessary for

sanctions to be proper. _ Section 5 codifies the case Jaw on sanctionable conduct. Section
6 declares two matters in instruments filed which are not subject to the rule.  Section 7
provides for discovery of the basis of a sanctions order so the sanctioned person or any other
interested person wanting the basis of the order may obtain it.
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1L Brief statement of reasons for requested changeé and advantages to be served by
proposed new Rule:

Rule 13 is too ambiguous, poorly organized, lacking in satisfying- duc process
and insufficiently instructive to the bench and bar in observing it.  The comments explain
the reasons for the need to rewrite it so that sanctionable conduct is clearly defined and how
it should be addressed. = Because sanctions are so consequential, fhcy should only be
assessed based upon a high standard of proof. This will also provide a better appellate

review than abuse of discretion.

Réspcctfuily submitted,

500 THROCKMORTON STREET
FORT WORTH, TEXAS 76102

Date: April 13, 1991

0046
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Rule 13. The committee recommended a complete revision of Rule 13. The changes would
(1) specifically define santionable conduct, (2) clarify the effect of an attorney’s or party’s
signature, (3) outline the procedure for enforcing the rule to satisfy due process, (4)
increase level of proof to establish a violation of rule to be clear and convincing, and (5)
codifies case law on criteria for imposing sanctions.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON. D.C. 20544

OSEPH £ WEIS. JR M "'}-‘-'"‘ CHAIRMEN OF ADVISORY COMMITTEES
J H . e _ .
o/ L JON O. NEWMAN
CHAtAMAN e - e
I E APPELLATE RULES . ~

l PERENAN . !

JOHN F. GRADY
Civit RULES
LELAND C NIELSEN
- N T 1000 CRImIIAL HULES
Auguss £, LlsYy
LLOYD D. GEORGE
BANKRUPTCY RULES

TO THE CHAIRMAN, MEMBERS AND REPORTER OF THE STANDING
COHEITTEE ON RULES GOF PRACTICY AND PROCEDURE 2AND THE CHATRMAN,
HEMBERS, AND LIAISON MEMBER OF THE ADVISORY COMMITTEE ON CIVIL
RULES

Enclosed is a copy of a "Call for Comment* on Rule 11,
and other related rules of the Federal Rules of Civil
Procedure, which is being circulated to the bench and bar
and to the public generally. The Advisory Committee on
the Rules of Civil Procedure seeks such comments prior to
November 1, 1990, in order to facilitate its consideration of
the operation of the sanctions rules.

Sincerely,

.

/.(Z.’x—i"\-c—' CZ/ 7/}4624:&’ Q-\ '
Jafmes E. Macklin, Jr. f913_
Secretary )

Enclosure

cc: Professor Paul D. Carrington
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COMMITTEE ON RULES OF PRACTICE
’ AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE
UNITED STATES

AUGUST 1990
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Judgn
Chi=f
Judge
Judge
Judge

Judge
Judge
Judge
Judge

STANDING COMMITTEE ON RULES OF PRACTICE
AND PROCEDURE

Judge Joseph F. Weis, Jr., Chairman

Charles E. Wiggins
G=org2 C. Pratt

Judge Sam €. Point=ar, Jr.
Sarah Evans Barker
Robert E. Keeton

William O. Bertelsman

Chief Justice Edwin J. Peterson

Supreme Court of Oregon

Professor Charles Alan Wright

Professor Thomas E. Baker
W. Reece Bader, Esquire
Gael Mahony, Esquire

Dean Daniel R. Coquillette, Reporter

ADVISORY COMMITTEE ON CIVIL RULES

Judge John F. Grady, Chairman

Ralph K. Winter, Jr.

James Dickson Phillips, Jr.
Mariana R. Pfaelzer

Joseph E. Stevens, Jr.

Justice Michael D. Zimmerman
Supreme Court of Utah

Professor Paul

D.

Magistrate Wayne D. Brazil
Dennis G. Linder, Esquire
Dean Mark A. Nordenberg

Professor Arthur R. Miller

Larrine §. Holbrooke, Esquire

James Powers, Esquire

Carrington, Reporter
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D. C. 20544

TO THE BENCH AND BAR:

The Judicial Conference Advisory Committee on the Federal
Rules of Civil Procedure has embarked upon a study of Rule 11
and related rules, and has requested that the bench and bar,
and the public generally, provide comments concerning the
operation of the sanctions rules.

Written comment should be received in accordance with the
attached description no later than November 1, 1990. All
communications should be addressed to the Committee on Rules
of Practice and Procedure, Administrative Office of the United
States Courts, Washington, D. C. 20544.

Joseph F. Weis, Jr.
Chairman, Standing Committee on
Rules of Practice and Procedure

James E. Macklin, Jr.
Secretary ’

August 1, 1990
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PROCEDURES FOR THE CONDUCT OF BUSINESS BY THE
JUDICIAL CONFERENCE COMMITTEES ON
RULES OF PRACTICE AND PROCEDURE

Scope

These procedures govern the operations of the Judicial Conference
Committee on Rules of Practice, Procedure, and Evidence (Standing
Committee) and the various Judicial Conference Advisory Committees on
Rules of Practice and Procedure in drafting and recommending new rules of
practice, procedure, and evidence and amendments to existing rules.

l.

Part I - Advisory Committees

Functions

Each Advisory Committee shall carry on "a continuous study of the
operation and effect of the general rules of practice and procedure now
or hereafter in use" in its particular field, taking into consideration
suggestions and recommendations received from any source, new
statutes and court decisions affecting the rules, and legal commentary.

Suggestions and Recommendations

Suggestions and recommendations with respect to the rules should be
sent to the Secretary, Committee on Rules of Practice and Procedure,
Administrative Office of the United States Courts, Washington,
D.C. 20544, who shall, to the extent feasible, acknowledge in writing
every written suggestion or recommendation so received and shall refer
all suggestions and recommendations to the appropriate Advisory
Committee. To the extent feasible, the Secretary, in consultation with
the Chairman of the Advisory Committee, shall advise the person
making a recommendation or suggestion of the action taken thereon by
the Advisory Committee.

vi
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3. Drafting Rules Changes

8.

c.

An Advisory Committee shall meet at such times and
places as the Chairman may authorize. All Advisory
Committee meetings shall be open to the public,
except when the committee so meeting, in open
session and with a majority present, determines that it
is in the public interest that all or part of the
remainder of the meeting on that day shall be closed
to the public and states the reason for closing the
meeting. Each meeting shall be preceded by notice of
the time and place of the meeting, including
publication in the Federal Register, sufficient to
permit interested persons to attend.

The reporter assigned to each Advisory Committee
shall, under the direction of the Committee or its
Chairman, prepare initial draft rules changes,
"Committee Notes" explaining their purpose and
intent, copies or summaries of all written
recommendations and suggestions received by the
Advisory Committee, and shall forward them to the
Advisory Committee.

The Advisory Committee shall then meet to consider
the draft proposed new rules and rules amendments,
together with Committee Notes, make revisions
therein, and submit them for approval of publication to
the Standing Committee, or its Chairman, with a
written report explaining the Committee's action,
including any minority or other separate views.

4. Publication and Public Hearings

a.

When publication is approved by the Standing
Committee, the Secretary shall arrange for the
printing and eirculation of the proposed rules changes
to the bench and bar, and to the public generally.
Publication shall be as wide as practicable. Notice of
the proposed rule ghall be published in the Federal
Register and copies provided to appropriate legal
publishing firms with a request that they be timely
included in their publications. The Secretary shall also
provide copies to the chief justice of the highest court
of each state and, insofar as is practicable, to all
individuals and organizations that request them.

vii
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In order to provide full notice and opportunity for
comment on proposed rule changes, a period of at least
six months from the time of publication of notice in
the Federal Register shall be permitted, unless a
shorter period is approved under the provisions of
subparagraph d of this paragraph.

An Advisory Committee shall conduct public hearings
on all proposed rules changes unless elimination of
such hearings is approved under the provisions of
subparagraph d of this paragraph. The hearings shall
be held at such times and places as determined by the
chairman of the Advisory Committee and shall be
preceded by adequate notice, including publication in
the Federal Register. Proceedings shall be recorded
and a transcript prepared. Subject to the provisions of
paragraph six, such transcript shall be available for
public inspection.

Exceptions to the time period for public comment and
the public hearing requirement may be granted by the
Standing Committee or its chairman when the Standing
Committee or {its chairman determines that the
adminjstration of justice requires that a proposed rule
change should be expedited and that appropriate public
notice and comment may be achieved by a shortened
comment period, without public hearings, or both.

S. Subsequent Procedures

At the conclusion of the comment period the reporter
shall prepare a summary of the written comments
received and the testimony presented at public
hearings. The Advisory Committee shall review the
proposed rules changes in the light of the comments
and testimony. If the Advisory Committee makes any
substantial change, an additional period for public
notice and comment may be provided.

viii
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6.

Records

a.

c.

d.

The Advisory Committee shall submit proposed rules
changes and Committee Notes, as finally agreed upon,
to the Standing Committee. Each submission shall be
accompanied by a separate report of the comments
received and shall explain any changes made
subsequent to the original publication. The submission
shall also include minority views of Advisory
Committee members who wish to have separate views
recorded.

The Chairman of the Advisory Committee shall
arrange for the preparation of minutes of all Advisory
Committee meetings.

The records of an Advisory Committee shall consist of
the written suggestions received from the public; the
written comments received on drafts of proposed
rules, responses thereto, transcripts of public hearings,
and summaries prepared by the reporter; all
correspondence relating to proposed rules changes;
minutes of Advisory Committee meetings; approved
drafts of rules changes; and reports to the Standing
Committee. The records shall be maintained at the
Administrative Office of the United States Courts for
a minimum _of five years and shall be available for
public inspection during reasonable office hours.
Thereafter the records may be transferred to a
Government Records Center in accordance with
applicable Government retention and disposition
schedules. :

Any portion of minutes, relating to a closed meeting
and made available to the public, may contain such
deletions as may be necessary to avoid frustrating the
purposes of closing the meeting as provided in
subparagraph 3a.

Copies of records shall be furnished to any person upon

payment of a reasonable fee for the ecost of
reproduction.

ix
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7.

Part I - Btanding Committee

Functions

The Standing Committee shall coordinate the work of the several
Advisory Committees, make suggestions of proposals to be studied by
them, consider proposals recommended by the Advisory Committees,
and transmit such proposals with its recommendation to the Judicial
Conference, or recommit them to the appropriate Advisory Committee
for further study and consideration.

Procedures

a.

The Standing Committee shall meet at such times and places as
the Chairman may authorize. All Committee meetings shall be
open to the public, except when the committee so meeting, in
open session and with a majority present, determines that it is in
the public interest that all or part of the remainder of the
meeting on that day shall be closed to the public and states the
reason for closing the meeting. Each meeting shall be preceded
by notice of the time and place of the meeting, including
publication in the Federal Register, sufficient to permit
interested persons to attend.

When an Advisory Committee's final recommendations for rules
changes have been submitted, the Chairman and Reporter of the
Advisory Committee shall attend the Standing Committee
meeting to present the proposed rules changes and Committee
Notes.

The Standing Committee may accept, reject, or modify a
proposal. If a modification effects a substantial change, the
proposal will be returned to the Advisory Committee with
appropriate instructions.

The Standing Committee shall transmit to the Judicial
Conference the proposed rules changes and Committee Notes
approved by it, together with the Advisory Committee report.
The Standing Committee's report to the Judicial Conference shall
include its recommendations and explain any changes it has made.
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9.

Records

a.

b.

c.

The Secretary shall prepare minutes of all Standing Committee
meetings.

The records of the Standing Committee shall consist of the
minutes of Standing and Advisory Committee meetings, reports to
the Judicial Conference, and correspondence concerning rules
changes including correspondence with Advisory Committee
Chairmen. The records shall be maintained at the Administrative
Office of the United States Courts for a minimum of five years
and shall be available for public inspection during reasonable
office hours. Thereafter the records may be transferred to a
Government Records Center in accordance with applicable
Government retention and disposition schedules.

Copies of records shall be furnished to any person upon payment
of a reasonable fee for the cost of reproduction.

xi
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ADVISORY COMMITTEE ON THE CIVIL RULES

JubpiciaL CONFERENCE OF THE UNITED STATES

July 24, 2990

CALL FOR WRI'I'I'EN COMMENTS ON RULE 11
OF THE FEDERAL RULES OF CIVIL PROCEDURE

AND RELATED RULES, AS AMENDED IN 1983

In 1983, Civil Rules 11 and 26 were amended to require the district courts to
impose sanctions on lawyers or pro se litigants who sign pleadings, discovery motions,
or other papers having no adequate foundation in law or fact. The purposes of these
amendments were to discourage thoughtless or otherwise unjustified uses of the Civil
Rules imposing cost, delay, and injustice on adversaries and to encourage the exercise

of professional responsibility by lawyers signing papers. The amendments were made
with the support of the American Bar Association.

Although a comparable sanction provision was set forth in Rule 37(c) of the
original 1938 Civil Rules, and Congress had enacted in 1980 an important amendment
to the sanctions provisions of 28 U. S. C. §1927, the 1983 provisions were innovative.
There is now a substantial and growing body of experience with these amendments.
Over 1000 reported federal decisions have a ?phed or construed the 1983 amendments.
There have been several empirical studies of the operation of the rules, and others are
now in progress. There is a substantial literature on the subject, as revealed in the

_bibliography appended to this Call. In addition, the Civil Rules Committee has
received a wide variety of comments, some commending the 1983 amendments, others
critical of them, and some proposing further revisions of the amended rules. .

-In light of all the comment, the Committee has resolved to invite written public

comments on the operation of the sanctions rules. To be most helpful to the Committee
such comments should be brief and, if possible, based on data. Especially desired are
_ specific recomendations responding to apparent problems. '
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The Committee will review the written comments received before November 1,
1990 at its meeting held at the end of that month. On the basis of that review, it will
plan a hearing to be conducted in February, 1991 at which representative views may be
presented and discussed. The Committee does not plan to give an audience to every
individual who may wish to express a view, but will seek to select discussants who hold
diverse positions with respect to the issues raised.

The Committee will also receive in early 1991 an empirical work done by the
Federal Judicial Center at the request of the Committee. That report will be circulated
to the bench and bar. Additional comment on that study will be welcome, and may be
presented at the hearing.

The Committee will review any additional comments on that report as well as
the presentations made at the hearing at its regular meeting to be held in late April,
1991. At that meeting, the Committee will consider any proposals for the revision of
the sanctions rules. Revisions may be proposed for public comment, or the Committee
may conclude to recommend no revisions next year. Or it is possible that the
Committee may conclude that further discussions and hearings are in order.

To assist individuals or groups who wish to be heard on any aspect of the
sanctions rules, the Committee has compiled a set of ten issues that have been called to
its attention and on which comment would be particularly pertinent. The Committee
hopes in part to reduce the need for redundant communications by summarizing ideas
and suggestions that it has already received, but also it would especially welcome
specific proposals addressed to any of these issues that might call for correction.
Among the questions to be considered by the Committee are:

1. Have the amendments served their aims in discouraging misuse of the Civil
Rules to impose unwarranted expense, delay and other burdens on opposing parties and
the courts? Do lawyers more frequently "stop and think® and conduct themselves with
professional responsibility before signing pleadings and other papers that may produce
unjustifiable burdens on the opposing party? There is now substantial empirical
evidence that the amendment of Rule 11 achieved some of the intended effect.

An observation has been made, however, that the 1983 sanctions provisions
have been used primarily in connection with alleged pleading abuses, although the ABA
and the 1983 Committee were at least as concerned with discovery abuses. Perhaps the
discovery abuse problem was overstated, or perhaps it has been remedied by the
prophylactic effect of Rule 26(g), or perhaps the potential of that rule has not yet been
realized by the bar. If the latter is the case, the Committee would welcome suggestions
to enhance the effectiveness of Rule 26(g).
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2. Has the financial cost in satellite litigation resulting from the imposition of
sanctions perhaps exceeded the benefits resulting from any increased tendency of
lawyers to "stop and think?" The Committee was in 1983 concerned about this cost.

It is clear that there have been many motions filed under the rules, and that
some of these have themselves been the product of lawyers' failure to "stop and think."
On the other hand, it is also clear that some excesses in sanctions motions were the
product of the novelty of the rules; a "shakedown" period may have been necessary
while lawyers and judges assimilated the innovation and learned to make proper use of
it. There is indeed a familiar phenomenon, illustrated by experience with previous
revisions of the Federal Rules of Civil Procedure, of a beil-shaped curve of litigation
activity responsive to rule change: the activity peaks and then declines to normality as
the profession’s understanding of the rule is stabilized.

If there is generalized overuse of motions for sanctions that seems likely to
continue, are there appropriate amendments that could be made to correct that excess?
One proposal on which comment would be welcome is that motions for sanctions might
be entertained only by leave of court; it is perhaps questionable whether such a
requirement would effect a real economy in the use of the rule, given that the court
may often be unable to decide the issue of leave without considering the merits of the
sanctions issue. A variation on this suggestion is to eliminate the requirement of leave
when the court enters summary judgment or judgment on the pleadings. A third
suggestion, also bearing perhaps on other issues arising under the rule, is to require
some form of peer review of all motions for sanctions, although this idea lacks
sufficient detail to be appraised. '

3. Is there an incremental injury to the civility of litigation that results from
lawyers impugning one another's motives and professionalism, and seeking to impose
burdens directly on one another? Or does the filing of a sanctions motion more often
reflect the frayed relations between counsel already existing because of the
unprofessional conduct giving rise to the motion?

To some extent, the risk of personal offense to lawyers is inherent in the use of
such devices, including such other provisions as those set forth in Rule 37. A decline
in the quality of professional relations may, however, result from other aspects of the
professional culture, such as changing attitudes towards cooperation, collegiality, and
mutual respect. :

The frequency of such offenses may have diminished as the bar has become
accustomed to the practice. Here, too, the phenomenon of the bell-shaped curve may
be functioning.

*_If injury to professional morale is a continuing problem, would it be helped by
requiring an initiative of the court as a predicate to consideration of a sanctions motion?
By a system of peer review? Comment on these suggestions or others that might be
devised would be welcomed by the Committee.
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4. Is there evidence that the sanctions rules have been administered unfairly to
any particular group of lawyers or parties? Particular concern has been expressed
about the effect on civil rights plaintiffs. Bearing in mind that some categories of cases
are extremely unlikely to result in sanctionable conduct (actions by the United States to
recover on student loans being an example), it cannot be expected that sanctions will be
equally distributed among all categories of federal civil litigation. Data may be subject
to conflicting interpretations.

_If this is a problem, could an amendment of the Rules alleviate or eliminate it?
The Committee would welcome suggestions.

5. It has been suggested that there may be a risk of unfairness to groups even if
the sanctions rules are administered with unexceptionable even-handedness by the
courts. Such unfairess could accrue from differences in the circumstances of parties
and lawyers.

Do the sanctions provisions bear, for example, more heavily on plaintiffs'
lawyers than defendants’ lawyers? There is some evidence suggesting that courts may
be slower to sanction the signing of an answer than a complaint. One suggestion
responsive to this concern has been to amend the time for answer under Rule 12 in
order to permit more extensive "reasonable inquiry” by defendants. Comment on this
suggestion or others addressed to the issue would be welcome.

Differing systems of professional compensation may also cause differences in
effects of sanctions on lawyer conduct. Perhaps a pro bono lawyer may be more
affected by the threat of evenly-administered sanctions than a lawyer representing a
client willing and able to invest great resources to wear down a financially weak
adversary, and to bear the cost of any sanctions imposed. It seems unlikely that the
sanctions provisions deter misconduct by pro se litigants for they could but rarely be
compelled to pay them. A pertinent proposal has been that attorneys should not be
permitted to pass the cost of sanctions on to their clients, or even to liability insurers.
Comment on that proposal or others addressed to the issue would be welcome.

6. Concern has also been expressed about the appropriateness of the size of
some sanctions imposed under the rules. It is true that large sums have been paid to
compensate the full amount of necessary legal expenses incurred as a result of conduct
determined by a court to be unprofessional. It has been urged that to require a lawyer
to bear the adversary's full legal expenses through discovery and trial because of the
lawyer's signing of a pleading with inadequate pre-signing investigation could in some
cases be excessive, resulting in "over-deterrence” causing lawyers to be reluctant to
assert even marginally well-founded contentions for fear of a sanction colossal in
relation to potential benefit to the client served. This effect could combine with that
previously stated; large sanctions may be more likely to over-deter lawyers of modest
resources, or small firms, than large firms better able to distribute the risk of
occasional large sanctions. '
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In response to this concern, it has been the practice of some courts to favor the
use of non-financial sanctions where those m?*y be effective to deter misconduct,
because they fall more evenly on lawyers of differing financial means. On the other
hand, the aim of the sanctions provisions is to induce lawyers to take into account the
unjust consequences of a sanctionable act; those consequences can foreseeably include
costs that are disproportionate to any advantage the lawyer may have gained by the
misdeed. Moreover, the benefit perceived by the client served by a sanctionable act
may in some cases literally be the cost actually inflicted on the adversary by the
unprofessional conduct of the lawyer. Is there evidence or experience to illuminate this
possible concern for "over-deterrence?” If this is a real problem, what solutions are
available?

These concerns for over-deterrence embody the related concemn that the rule
may have a "chilling effect” on the assertion of meritorious claims or defenses
generally, or of some particular category of claims or defenses. The 1983 Committee
was concerned about such an effect, particularly with respect to the assertion of novel
legal theories. The Committee cautioned courts about sanctioning the assertion of such
theories. Has the caution been appropriately observed by the district courts? Are there
"chilling effects” that can specifically identified?

One proposal responding to the problems of over-deterrence or chilling effect
has been that sanctions should be limited to the purpose of deterrence only, without
attempting full compensation of the aggrieved party. Another proposal has been that a
party seeking sanctions should be required to show timely notice to the erring opponent
that the latter was in violation; this would reduce the risk of over-sized sanctions
coming as a surprise to offending counsel.

Another suggestion has been that sanctions should not be imposed on a party or
attorney for signing a pleading having sufficient foundation to result in a trial on the
merits. This would have the incidental effect of limiting liability for improper
certification of a pleading to the expenses associated with securing a summary judgment
or a judgment on the pleadings. It is argued in opposition to this proposal that the
standard for summary judgment is too forgiving, resolving every doubt in favor of the
opposing party. Moreover, there are many cases in which a trial on the merits may be
less costly than summary adjudication.

7. Some of these latter suggestions relates to a concern that can be seperately
stated regarding the timing of the presentation and resolution of sanctions claims. It
has been suggested that some strong defendants have used Rule 11 to intimidate weaker
plaintiffs' counsel and to drive a wedge between counsel and client by .creating a
situation in which counsel has significant self-interests to protect while representing
clients. The means to achieve this result is an early motion for large sanctions against
the attorney. A suggested response to this problem is to prohibit the making of early
sanctions motions, but this conflicts with the aim of affording a sanctioned party or
attorney with a.full opportunity to avoid the harm. Sanctions motions made at the end
of litigation may come as a surprise and as a trap for the unwary that could be equally
intimidating to others in later cases. Is there a proper time or occasion that could be
specified for the consideration of the sanctions issue? Comment on this question would
be welcomed by the Committee.

Pg000062



-, -

CALL For COMMENTs ON RULE 11, JuLY 24, 1990, PAGE, 6

8. Some observers have regarded the procedures employed in sanctions matters
to be deficient. It has been contended that the failure to provide a formal structure to
the proceeding may have resulted in dispositions of sanctions issues that have been too
summary.

Some proposals for revisions of the rule call for a right to hearing prior to
sanction, for a requirement that sanctions be based on findings and conclusions, and
that there be a more stringent standard of review than the abuse of discretion standard
recently approved by the Supreme Court. Perhaps a revision of the sanctions rules
should make provision for a more rigorous procedure. Yet, perhaps it is sufficient in
mgmy cases to have the kind of submissions on papers contemplated by Rules 43 and .
78. ' o

The extent of the procedure suitable to the sanctions decision may turn in part
on the appropriateness of inferences of inadequate investigation drawn from the
outcome: if a court is justified in concluding that a bad lawyer product must be the
result of bad lawyer investigation, then less procedure is needed. Some courts have
approached sanctions in just this way, and there has been sharp criticism of the failure
of such courts to inquire into the actual circumstances of a pre-signing investigation.
Should the rules address that issue?

Comment and specific suggestions for procedural modifications would be of
interest to the Committee.

9. As noted above, it has been argued that the rule leaves more discretion with
the district courts than is necessary or desirable, or perhaps tolerable. At the same
time, it has also been proposed that the 1983 amendments were too mandatory in
language, that "may" should be substituted for "shall® in Rule 11. Comment on that
proposal would be welcome.

The Civil Rules have generally favored judicial discretion as a means to secure
just results and have avoided procedural rigidity. On the other hand, indeterminacy in
the sanctions rules can weaken their instructive value. The conduct of lawyers and
litigants is less likely to be influenced by a rule that is unpredictable in application.
There may also be a greater injustice associated with a relatively indeterminate rule that
gives rise to punitive consequences. Indeterminacy can also increase "occasional®
injustice, as where sanctions reflect a bad relationship between the court and an
attorney or litigant.

Is the existing law of sanctions too determinate or too indeterminate? Is there
data or experience to support either conclusion? One measure of indeterminacy would
be a very high degree of difference amongst the individual district judges in the
frequency of application of sanctions. On the other hand, such differences amongst
individual judges have been closely observed by many lawyers for many decades, and
the system has accommodated to them in large measure. .

Can . the indeterminacy of the rule be diminished? The Committee would
welcome suggestions to make the sanctions rules more explicit in order to enable the
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judges to be more predictable and even handed in their application if this can be done
without causing other perhaps more arbitrary results. At the same time, the Committee
is aware of its own inherent limitations; efforts to be more explicit than the subject of
the rule will admit are likely to be counterproductive.

10. Concern has been expressed about the relation of the 1983 sanctions rules
to related provisions of federal procedure.

Are the sanction rules inconsistent with 28 U.S.C. §1927? With substantive
fee-shifting statutes? With F. R. Civ. P. 377 It has been suggested that there are
incongruities and that there are an excessive number of overlapping provisions. The
Committee would welcome comment and suggestions with respect to the relationship
amongst these several sources of sanctions law. '
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- Texas Tech University B

School of Law
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785

August 22, 1990

Mr. Luther H. Soules III \/ N
Law Offices of Soules & Wallace v \ ;>
Tenth Floor, Republic of Texas Plaza k) \y

175 East Houston Street
San Antonio, Texas 78205-2230

Re: Tex.R.Civ.P. 13

Dear Luke:

Attached is material relating to a study of Federal Rule 11,
from which our Rule 13 was derived. 1I suggest that the
Subcommittee Chairman of our Rule 13 be provided this material
and follow the progress of the federal rule to see if we want to
make any changes in our Rule 13.

Sincerely,

ol
e
J. Hadley Edgar
" Robert H. Bean Professor of Law

JHE/nt
Enclosure
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CHIEF JUSTICE
THOMAS R PHILLIPS

JUSTICES
FRANKLIN S. SPEARS
C. L RAY
RAUL A GONZALEZ
OSCAR H. MAUZY
EUGENE A. COOK
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT

Mr. Luther H. Soules III

THE SUPREME COURT OF TEXAS

P.O. BOX 12248 CAPITOL STATION
AUSTIN, TEXAS 78711

(512) 4631312 f

ct

ANN

February 28, 1990

Soules and Wallace

Tenth Floor

Republic of Texas Plaza .
175 East Houston Street
San Antonio, TX 78205-2230

Dear Mr.

Soules:

e
¢«
T

g

V' 2-1-49D
S

CLERK
JOHN T. ADAMS

EXECUTIVE ASS'T.
WILLIAM L. WILLIS

ADMINISTRATIVE ASS'T.

MARY ANN DEHgA’Jged_,

o
c A \
%.

\

i
/

At Justice Hecht's suggestion I am forwarding to you some
information on RICO litigation in state courts that was sent to us

by a Dallas attorney.
Marshall,

rules.

As you can glean from his letter to Judge

Pezzulli is concerned with avoiding potential
problems for the state court system in handling RICO claims in
light of procedural differences between the Texas and Federal

I have spoken with Mr. Pezzulli and think I understand why he

feels a statewide order is imperative, but do not share his opinion
that immediate action is necessary. As a practical matter,
creating more paper when no RICO problem yet exists seems
premature. I am also unconvinced that a problem, if it develops,
cannot be handled more effectively by local rules, on a county-by-
county basis. As a procedural matter, I think certain differences
between the Texas and Federal rules actually reduce the need for a
statewide standing order. The use of special exceptions and
summary judgments should be as effective in forcing parties to
narrow issues and to weed out inappropriate claims in RICO cases as
it is in other litigation. Further, although our Rule 13 does not
impose the same duty on lawyers as does Federal Rule 11, Texas Rule
166 should allow a trial judge to keep enough effective control
over any potentially complex racketeering case on an individual
basis. ' :
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Mr. Luther H. Soules III
February 28, 1990
Page Two

I have informed Mr. Pezzulli only that I have forwarded his

suggestion to you. If I can be of further assistance, please let
me know.

Sincerely,

T N oo

Elana S. Einhorn
Briefing Attorney to
Justice Nathan L. Hecht

xc: Justice Nathan L. Hecht
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PEZZULLI & ASSOCIATES

ATTORNEYS & COUNSELORS AT LAW
1243 Maxts ENERGY TOWER
717 NorTit Hapwaoop STREET
Datlas, TEXAsS 73201

(214} TAS-4300

FACSIMILE (214 T-43- 45353

MicHAEL F. PEzZZULLI FL.E NUMBER

HOARD CEFRTIFIED CIVIL TRIAL Law
TENAS BOARD OF LEGAL SPECIALIZNTION

February 21, 1990

VIA TELECOPY

The Honorable Justice Nathan Hecht
Texas Supreme Court

Supreme Court Building, Room A301
Capitol Station

P.O. Box 12248

Austin, Texas 78711

Atten: Elana

Dear Elana:

Pursuant to our telephone conversation of today's date, I am enclosing
herewith a copy of the letter I forwarded to Judge Marshall along with the
enclosures that may be of some benefit to you.

~  Please let me know if I can do anything additional to assist the court in
formulating a strategy for dealing with state court racketeering litigation.

Very truly yours,

~—

Michael F. Pezzulli

MFP/ar -
Enclosures

Ltr-Hecht
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PEZZULLI & ASSOCIATES

ATTORNEYS & COUNSELORS AT LAW
B48 Maxus Exgray Tower
N7 Nowts HARWOOD STREET
DaLias. Thxas 78201
(214) 748-4800
FACSIMILE (214) 745-48088

Micuarr F. PezzuLny FiLe NunBeER
BOARD CERTIMED CIVIL TRIAL LAW

TEXAS BUARD OF LEGAL SPECIALIZATION

February 20, 1990

VIA HAND DELIVERY

The Honorable John McClellan Marshall

District Judge

14th District Court

Dallas County Courthouse, 2nd Floor e e e
600 Commerce Street

Dallas, Texas 75202

Re: RICO in State Courts
Dear Judge Marshall:

I am enclosing herewith a copy of the recent Supreme Court Opinion in
Tafflin v. Levitt decided on January 22, 1990, wherein the United States Supreme
Court held that state courts have concurrent jurisdiction over claims arising under
The Racketeer Influenced Corrupt Organizations Act ("RICO"). In addition, I am
enclosing herewith a copy of Judge Robert W. Porter's "ORDER REGARDING RICO
CLAIM" issued by his court. I am also enclosing a copy of an article from the "Drug
Enforcement Newsletter" of the National Association of. Attorneys General
("NAAG") where I was interviewed regarding defensive strategies in a racketeering
case. I enclose the interview only because it discusses several types of motions that
can be filed with respect to a RICO case. I believe the courts should anticipate these
various motions and defensive strategies once the RICO cases start being filed in
state court.

The problem with RICO cases being filed in Texas state court surrounds the
fact that we do not have a corresponding Rule 11 1 nor do we have a corresponding

1 Rule 11 provides in relevant part as follows: If a pleading, motion, or other paper is signed in violation
of this rule, the court, upon motion or upon its own initiative, shall impose upon the person who signed it, a
represented party, or both, an appropriate sanction, which may include an order to pay to the other party or
parties the amount of the reasonable expenses incurred because of the filing of the pleading, motion, or other
paper, including a reasonable attorney's fee.
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The Honorable John McClellan Marshall
February 20, 1990

Page 2

Rule 12(b) 2. Without these rules, the state courts neither have the capability of
sanctioning the parties and the attorneys for improperly filing a RICO case, nor do
they have the capability of dismissing the case as having been improvidently filed at
the commencement of the litigation. Absent these procedural remedies, there is a
distinct chance that the courts could become inundated with RICO litigation sans
the ability to dispose of improperly filed matters.

I would suggest that the courts jointly promulgate a standing order regarding
RICO claims in the format adopted by Judge Porter. Judge Porter's order is well
considered and essentially puts the party advancing the RICO claim to the task of
understanding, conceptualizing and determining whether he or she has a bonafide
RICO claim immediately after or prior to the filing the action. In the NAAG
Newsletter, there is an alternative standing RICO order that was promulgated by the
Northern District of Ohio so that you may compare Judge Porter's order with the
procedures employed in other jurisdictions.

I would think that the state court has the inherent power to issue the
proposed order regarding RICO claims, particularly under Rule 166 dealing with
pretrial procedures to the extent that the court may, in its discretion, direct the
attorneys to appear before it for a conference to consider the simplification of the
issues. The RICO case statement would tend to simplify the issues and may well be
an appropriate tool for the court to consider under Rule 166. In the event the party
fails to comply with the court's order, then the court has its inherent powers to deal
with the direct disobedience of a court order as distinguished from the Rule 13
sanctions, if any.

I also recommend that the court impose a discovery schedule as it relates to
the racketeering claim, streamlining the extent of discovery and within what time
frames the discovery is to be permitted. This may also tend to streamline the case
and make more efficent both the court's and the litigant's time.

I am willing to meet with the Dallas County District Judges to discuss these
issues so that any interested party will be able to deal with the anticipated influx of
state court actions involving the racketeering statutes in an orderly fashion. If we
prepare now, we may be able to circumvent numerous potential problems in the
future.

2 Rule 12(b) provides in relevant part as follows: Every defense, in law o fact, to a claim for relief in any
pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive
pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by
motion: (1) lack of jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue,
(4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a claim upon which relief can
be granted, (7) failure to join a party under Rule 19.
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The Honorable John McClellan Marshall
February 20, 1990

Page 3

I appreciate your taking the time to consider these suggestions and I look

forward to working with you in anticipating and dealing with RICO in the state
court. ,

Very truly yours,

Michaei E Pezzulli

MFP/ar
Enclosures

Ltr-Marshall
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IN THE UNITED STATES DISTRICT COURT
POR THEZ WORTHERN DIBTRICT OF TRXAS

=i
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DALLAS DIVISION Ui - 3 9
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In this action claims have been asserted under the Racketeer
Influenced and Corrupt Organizations Act ("RICO"), 18 U.S.C. §
1961. Plaintiffs must file by August 25, 1989, a RICO case
statement. This statement must include the facts the plaintiffs
are relying upon to initiate this RICO complaint as a result of
the "reasonable inquiry" required by Fed. R. Civ. P. 11. 1In
particular, this statement shall be in a fora vhich uses the
numbers and letters as set forth below, and shall state in detail
and with specificity the following information.

1. State whether the alleged‘unlawtul conduct is
in violation of 18 U.S.C. §§ 1962(a), (b),
(c), and/or (d).

2. List each defendant and state the alleged
misconduct and basis of liability of each
defendant.

3. List other alleged wrongdoers and state the'
alleged misconduct of each.

4. List the alleged victims and state how each
victim was allegedly injured.

5. Describe the pattern of racketeer1ng activity
alleged for each RICO claim. The description
of the pattern of racketeering must include
the following information:

a. List the alleged predicate acts and
the specific statutes which vere
allegedly violated:

-1-
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b.

Provide the dates of the predicate
acts, the participants in the
predicate acts, and a description
of the facts surrounding the
predicate acts:

If the RICO claim is based on the
predicate offenses of wire freud,
mail fraud, or fraud in the sale of
securities, the "circumstances
constituting fraud or mistake shall
be stated with particularity.®

Fed. R. Civ. P. 9(b). 1Identifty the
time, place and contents of the
alleged misrepresentations, and the
identity of persons to whom and by
whom the alleged misrepresentations
were made;

State whether there has been a — -
criminal conviction for violation
of the predicate acts; -

State whether civil litigation has
resulted in a judgment in regard to
the predicate acts;

Describe how the predicate acts
form a "pattern of racketeerlng
activity"; and

State whether the alleged predicate
acts relate to each other as part
of a common plan. If so, describe
in detail.

Describe in detail the alleged enterprise for
each RICO claim. A description of the
enterprise shall include the following
information:

State the names of the individuals,
partnerships, corporations, -
associations, or other legal
entities, which allegedly
constitute the enterprise;

Describe the structure, purpose,
function and course of conduct of
the enterprise;
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10.

11.

¢. State vhether any defendants are
.lplb{@ll. efticers or directers of
the alleged enterprise;

4. State vhether any defendants ere
associated with the tlleged
enterprise;

e. State vhether you are alleging that
the defendants are individuals or
entities separate froa the alleged
enterprise, or that the defendants
are the enterprise itself, or
members of the enterprise; and

8 I1f any defendants are alleged to be
the enterprise itself, or memders
of the enterprise, explain whether
such defendants are perpetrators,
passive instruments, or victims of
the alleged racketeering activity.

State and describe in detail whether you are
alleging that the pattern of racketeering
activity and the enterprise are separate or
have merged into one entity.

Describe the alleged relationship between the
activities of the enterprise and the pattern
of racketeering activity.- Discuss how the
racketeering activity differs from the usual
and daily activities of the enterprise, if at
all.

Describe what benefits, if any, the alleged
enterprise receives from the alleged pattern
of racketeering.

Describe the effect of the activities of the
enterprise on interstate or foreign commerce.

I1f the complaint alleges a violation of 18
U.S.C. § 1962(a), provide the following
information: y

a. State who received the income
derived from the pattern of
racketeering activity or through
the collection of an unlawful debt;
and

b. Describe the use or investment of
such income.
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12.

1.

14.

15.

l6.

17.

18.

12 the complaint alleges a viclation of 18
U.8.C. § 1962(d), daacribe in detail the
scquisition or maismtenance of any interest in
or control of the alleged enterprise.

If the complaint alleges a violation of 18
U.8.C. § 1962(c), provide the following
information:

a. Btate vho is employesd by or
associated with the enterprise; and

b. State whether the same entity is
both the liable "person™ and the
"gnterprise®™ wnder § 1962(c).

If the complaint alleges a violation of 18
U.S.C. § 1962(d), describe in detail the
alleged conspiracy.

Describe the alleged injury to business or
property. :

Describe the direct causal relationship
between the alleged injury and the violation
of the RICO statute.

List the damages sustained for which each
defendant is allegedly liable.

Provide any additional information that might
be helpful to the court in processing the
RICO claim.

Copies of this RICO case statement must be served on

opposing counsel. Failure to comply with this order will result

in dismissal with prejudice vithout further notice from the

court.

80 ORDERED this fh_ day of August, 1989.

ROBERT W. PORTER :
CHIEF JUDGE
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FRANCINE TAFFLIN, ET AL., PETITIONERS v. JEFFREY A. LEVITY
, €T AL.

No. B8-1650; The LEXIS pagination of this Gocument is

subject to change pending release of the final published
version.

BUPREME COURY OF THE UNITED STATES

1990 U.S. LEXIS 548; S8 U.S.L.W. 3448; 58 U.S.L.W. 4137
Fed. Sec. L. Rep. (CCH) P94,880

Argued Noveaber 27, 1989
January 22, 1990

SYLLABUS:

(¢1) Petitioners, nonresidents of Maryland who are holders of unpaid
certificates of deposit 1SSUE0 Dy a fatled Haryland savings and loan———— ——
assoctation, filed a civil action in the Federal District Court against
respondents, former association officers and directors and others, alleging
claims under, tnter alia, the Racketeer Influenced and Corrupt Organizations Act
(RICO), 18 U. S. C. 88 1961-1968. The court dismissed the action, concluding,
among other things, that federal abstention was appropriate as to the civil RICO
claims, which had been raised in pending litigation in state court, since state
courts have concurrent jurisdiction over such claims. The Court of Appeals
affirmed. *

Held: State court have concurrent jurisdiction over civil RICO claims. The
presumption in favor of such jurisdiction has not been rebutted by any of the
factors identified in Gulf Offshore Co. v. Mobil 0il Corp., 453 U.S. 473, 478.
Pp. 3-12. ,

(a) As petitioners concede, there is nothing in RICO's explicit language to
suggest that Congress has, by affirmsative enactsent, divested state courts of
civil RICO jurisdiction. To the contrary, § 1964(c)'s grant of federal
jurisdiction over civil RICO claims is plainly [e2] permissive and thus does
not operate to oust state courts from concurrent jurisdiction. P. 5.

(b) RICO's legislative history reveals no evidence that (ongress even
considered the question of concurrent jurisdiction, much less any suggestion
that Congress affirmative intended to confer exclusive jurisdiction over civil
RICO claims on the federal courts. Petitioners' argument that, because Congress

_modeled § 1964(c) after 8 4 of the Clayton Act -- which confers exclusive
jurisdiction on the federal courts -- it intended, by implication, to grant
exclusive federal jurisdiction over § 1964(c) claims is rejected. Sedima, S. P.
R. L. v. Imrex C0., 473 U.S. 479, and Agency Holding Corp. v. Malley-Duff &
Assocs., 483 U.S. 143, are distinguished, since those cases looked to the
Clayton Act in interpreting RICO without the benefit of a background juridical
presusption of the type presented here. Pp. 5-8.
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(¢c) No "clear incompatibility” exists between state court jurisdiction and

federal interests. The interest in uniform interpretation of federal criminal
laws, see 18 U. S. C. § 3231, is not inconsistent with such jurisdiction merely

state courts would be required to construe the federal crimes [el) that
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1990 U.8. LEXIS 343, *3; 30 U.B.L.W. 3468;
S8 U.8.L.N. 4157; Fed. Sec. L. Rep. (CON P94,880

constitute RICO predicate acts. Bection 1964(c) claims are not “offenses against
tha laus of the United States,” § 3231, and do not result in the imposition of
criminal sanctions. Thera is 8130 no significant danger of inconsistent
application of federal criminal law, since federal courts would not be bound by
state court interpretations of predicate acts, since state courts would be
guided by federal court interpretations of federal crisinal law, and since any
state court judgments misinterpreting federal criminal law would be subject to
direct review by this Court. Moreover, state courts have the ability to handle
the complexities of civil RICO actions. Many cases involve asserted violations
of state law, over which state courts presusably have greater expertise, and it
would sees anomalous to rule that they are incompetent to adjudicate civil RICO
claims when such claims are subject to adjudication by U.S. 220, 239. Further,
slthough the fact that RICO's procedural mechanisms are applicable only in
federal court may tend to suggest that Congress intended exclusive federal
jurisdiction, it does not by itself suffice to create a *Clear incompatibility"
with federal interests. (e4) And, to the extent that Congress intended RICO
to serve broad remedial purposes, concurrent jurisdiction will advance rather
than jeopardize federal policies underlying the statute. Pp. 8-12.

8465 F. 2d 595, affirmed.

O'CONNOR, J., delivered the opinion for a unanimous Court. WHITE, J., filed a

concurring opinion. SCALIA, J., filed a concurring opinion, in which KENNEDY,
J., joined.

APPEAL-STATEMENT:

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FOURTH
CIRCUIT

JUDGES:

Rehnquist, irennan, White, Marshall, Biacklun, Stevens, 0'Connor, Scalia,
Kennedy

OPINIONBY: O'CONNOR

OPINION: '
JUSTICE O'CONNOR delivered the opinion of the Court.

This case requires us to decide whether state courts have concurrent
jurisdiction over civil actions brought under the Racketeer Influenced and
Corrupt Organizations Act (RICO), Pub. L. 91-452, Title IX, B4 Stat. 941, as
asended, 18 U. S. C. 88 1961-1968.

‘ I Pg00008s

The underlying litigation arises fros the failure of 01d Court Savings &
Loan, Inc. (01¢ Court), a Maryland savings and loan association, and the
attendant collapse of the Maryland Savings-Share Insurance Corp. (MSSIC), a
state-chartered nonprofit corporation created to insure accounts in Maryland
savings and loan assoctations (#5) that were not federally insured. See
Brandenburg v. Seidel, 859 F. 2d 1179, 1181-1183 (CA4 1988) (reviewing history
of Maryland's savings and loan crisis). Petitioners are nonresidents of Maryland
who hold unpaid certificates of deposit issued by 01d Court. Respondents are the
former officers and directors of 0ld Court, the former officers and directors
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of MSSIC, the law fira of 010 Court and WSSIC, the accemting fire of Old Court,
and the State of mraud Dzposit Insurance Fund Corp., the state-created
successor to MSSIC. Petitioners allege various state law causes of pction as
well as claims under the Securities Exchange Act of 1934 (Exchange Act), 48
Stat. 881, 15 U. 5. C. § 78a et seq., and RICO.

The District Court granted respondents' motion to €isaiss, concluding that

l petitioners had failed to state 3 claim under the Exchange ACt and that, because
state courts have concurrent jurisdiction over civil RICO claims, federal
abstention was appropriate for the other causes of action because they had been

l raised in pending litigation in state court. The Court of Appeals for the Fourth
Circuit affirsed. 845 F. 20 595 (1989). The Court of Appeals agreed with the
District Court that the (e6) Old Court certificates of deposit were not
ssecurities® within the meaning of the Exchange Act, see 15U. S. C. §

' 78c(a)(10), and that petitioners' Exchange Act claiss wmre therefore properly
dismissed. 865 F. 2d, at 598-599. The Court of Appeals further held, in reliance
on its prior decision in Brandenburg v. Seidel, supra, that “a RICO action could

l, be instituted in a State court and that Maryland's cosprehensive scheme for the

' rehabilitation and liquidation of insolvent state-chartered savings and loan
associations,' 859 F. 20 at 1191, provided a proper basis for the district court
to abstain under the authority of Burford v. Sun 011 Co., 319 U.S. 315 (1943).°
865 F. 2d, at 600 (citations omitted).

To resolve & conflict among the federal appellate courts and state supreme
courts, n1 we granted certiorari limited to the question whether state courts
nave concurrent jurisdiction over civil RICO claims. 490 U.S. (1989). We
hold that they do and accordingly affirm the judgment of the Court of Appeals.

l ni Compare McCarter v. Mitcham, 883 F. 2d 196, 201 (CA3 1989) (concurrent
jurisdiction); Brandenburg v. Seidel, 859 F. 2d 1179, 1193-1195 (CA¢ 1988)
(same); Lou v. Belzberg, 834 F. 2d 730, 738-739 (CA9 1987) (same), cert. denied,

' 485 U.S. 993 (1988); Simpson Elec. Corp. v. Leucadia, Inc., 72 N. Y. 2d 450, 530
N. E. 2d 860 (1988) (same); Rice v. Janavich, 109 Wash. 2d 48, 742 P. 2d 1230
(1987) (same); Cianci v. Superior Court, 40 Cal. 3d 903, 710 P. 2d 375 (1985)

l (same); County of Cook v. MidCon Corp., 773 F. 2d 892, 905, n. 4 (CA? 1985)
(dictum); Dubroff v. Dubroff, 833 F. 2d 557, 562 (CAS 1987) (civil RICO claims
can "probably® be brought in state court,), with Chivas Progucts, Ltd. v. Owen,

l 864 F. 20 1280, 1286 (CA6 1988) (exclusive jurisdiction!; vanderdeyst v. First
State Bank of Benson, 425 N. W. 2d 803, 812 (Minn.) (expressing °serious
reservations® about assuming concurrent RICO jurisdiction), cert. denied, 488
u.s. (1988). See generally Note, 57 ford, L. Rev. 271, 271, n. 9 (1988)

l (11sting federal state courts in conflict); Note, 73 Cormell L. Rev. 1047, 1047,
n. 5 (1988) (same); Note, 62 St. John's L. Rev. 301, 303, n. 7 (1988) (same).

l - [#7)

11

0
o]
o
2
We begin with the axios that, under our federal systes, the States possess =4
sovereignty concurrent with that of the Federal Goversmsent, subject only to =
limitations imposed by the Supresacy Clause. Under this system of dual
sovereignty, we have consistently held that state courts have inherent
l authority, and are thus presusptively competent, to adjudicate claims arising
under the laws of the United States. See, e. g., Houston v. Moore, 5 Wheat. 1,

25-26 (1820); Claflin v. Houseman, 93 U.S. 130, 136-137 (1874); Plaquemines
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Tropical Fruit Co. v. Wenderson, 170 U.8. 811, 317 (18%); Charles Bowd Box Co.
Y. Courtnc;, 348 U.S. 302, 507-308 (1962)y Sulf Offshore Co. v. Motil 011 Corp.,
433 U.S. 473, 477-478 (1981). As we noted in Claflin, °if exclusive jurisdiction
be neither express nor isplied, the State courts have concurrent jurisdiction
whenever, by their own constitution, they are competent to take it.°” 93 U.§., at
136; see also Dowd Box, supra, Bt 507-508 (“"We start with the presise that
nothing in the concept of our federal system prevents state courts from
enforcing rights created by federal law. Concurrent jurisdiction has been a
cosaon phenoaenon in our judicial history, and ([e8) exclusive federal court
jurisdiction over cases arising under federal law has bdeen the gxception rather
than the rule®). See generally 1 J. Kent, Cossentaries @n American Ldw *400; The
federalist No. 82 (A. Hamilton); F. Frankfurter & J. Landis, The Business of the
:upruevggurt 5-12 (1927); H. Friendly, Federal Jurisdiction: A General View

-11 (19723).

This deeply rooted presumption in favor of concurrent state court
jurisaiction is, of course, rebutted if Congress affiredtively ousts the state
courts of jurisdiction over -a particular federal Clatw. See, e g., CI&fltn, — -
supra, at 137 ("Congress may, if it seels] fit, give to the Federal courts
exclusive jurisdiction”) (citations omitted); see also Mouston, supra, at 25-26.
As we stated in Bulf Offshore:

*In considering the propriety of state-court jurisdiction over any particular
federal claim, the Court begins with the presusption that state courts enjoy
concurrent jurisdiction. Congress, however, may confine jurisdiction to the
federal courts either explicitly or implicitly. Thus, the presusption of
concurrent jurisdiction can be rebutted by an explicit statutory directive, by
uneistakable implication from legislative history, or (¢9] Dby a3 clear
incompatibility between state-court jurisdiction and federal interests.” 453
U.S., at 478 (citations omitted).

See also Claflin, supra, at 136 (state courts have concurrent jurisdiction '
"where it is not excluded by express provision, or by incompatibility in its
exercise arising from the nature of the particular case®). The parties agree
that these principles, which have "remained unmodified through the years." Dowd l
Box, supra, at 508, provide the analytical framework for resolving this case.

111 .

The precise question presented, therefore, is whether state courts have been
divested of jurisdiction to hear civil RICO claims “by an explicit statutory ,
directive, by unmistakable implication fros legislative history, or by a clear l
incompatibility between state-court jurisdiction and federal interests.® 6ulf :
Offshore, supra, at 478. Because we find none of these factors present with

ll

respect to civil claims arising under RICO, we hold that state courts retain
their presumptive authority to adjudicate such claims.

At the outset, petitioners concede that there is nothing in the language of
RICO--much less an "explicit statutory directive®--to suggest that Congress has,
by affirmative [e10) enacteent, divested the state courts of jurisdiction to
hear civil RICO claims. The statutory provision authorizing civil RICO claims
provides in full:

880000b4d
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*Any person injured 1n his business or property Dby reason of 3 violation of
section 1942 of this chapter Bay sue therefor (n any agpropriste United States
gistrict court and shall recover threefold the damages he sustains and the cost
of the sult, including a reasonable attorney's fee.® W8 U. 6. C. § 1964(c)
(emphasis added).

This grant of federal gurlsulctton is plainly peraissive, not sandatory, for
*ftihe statute does not state mor even suggest that sech jurisdiction shall be
exclusive. It provides that suits of the Rind described 'may’ be brought in the
federal district courts, not that they sust be.® Dowd Box, supra, at 306.
Indeed, *C(11t is black itttcr law . . . that the sere grant of jurisdiction to a
federal court does not operate to oust 3 state court from concurrent
a:risdlctlon over the cause of action.® 6ulf Offshore, supra, at 479 (citing
{ted States v. Bank of New York & Trust Co., 296 U.S. 463, 479 (1938)).

Petitioners thus rely solely on the second and third factors suggested in
601f Offshore, arguing that exclusive [e11) federal jurisdiction over civil
RICO actions is established "by unaistakable tmplication from legislative
history, or by a clear imcospatibility between state-court jurisdiction and
federal interests,® 453 U.S5., at 478.

Our review of the legislative history, however, reveals no evidence that
Congress even considered the question of concurrent state court jurisdiction
over RICO claims, much less any suggestion that Congress affirsatively intended
to confer exclusive jurisdiction over such claims on the federal courts. As the
Courts of Appeals that have considered the question have concluded, °[tlhe
legislative history contains no indication. that Congress ever expressly
considered the question of concurrent jurisdiction; indeed, as the principal
draftsman of RICO has remarked, 'no one even thought of the tssue.'® ,
Brandenburg, 859 F. 2d, at 1193 (quoting Flaherty, Two States Lay Clais to RICO,
Nat. L. J., May 7, 1984, p. 10, col. 2); see also Lou v. Belzberg, 834 F. 2d
730, 736 (CA9 1987) ("The legislative history provides 'no evidence that
Congress ever expressly considered the question of jurisdiction; indeed, the
evidence establishes that its attention was focused solely on whether  [e12)
to provide a private right of action'®) (citation omitted), cert. denied, 485
U.S. 993 (1988); Chivas Products Ltd. v. Owen, 864 F. 20 1280, 1283 (CA6 1988)
(*There is no ‘smoking gun' legislative history in which RICO sponsors indicated
an express intention to comsit civil RICO to the federal courts®). Petitioners
nonetheless insist that if Congress had considered the issue, it would have
granted federal courts exclusive jurisdiction over civil RICO claims. This
argument, however, 1s sisplaced, for even {f we could reliably discern what
Congress' intent might have been had it considered the question, we are not at
liberty to so speculate; the fact that Congress did not even consider the issue
readily oisposes of any argument that Congress unsistaxably intended to divest
state courts of concurrent jurisdiction.

Sensing this void in the legislative history, petitioners rely, in the
alternative, on our decisions in Sedima, S. P. R. L. v. Imrex Co., 473 U.S5. 479
(1985), and Agency Holding Corp. v. Malley-Duff & Assocs., 483 U.S. 143 (1987,
{n which we noted that Congress modeled § 1964(c) after § 4 of the Clayton Act,
15 U. S. C. 8 15(a). See Sedima, supra, at 489; Agency Holding, supra, {e13)
at 151-152. Petitioners assert that, because we have interpreted § 4 of the
Clayton Act to confer exclusive jurisdiction on the federal courts, see, e g.,
6eneral Investsent Co. v. Lake Shore & M. S. R. Co.
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(1922), and decause Congress say be presused to have teen Bware of and
{ncorporated those interpretations when it used similar language in RICO, cf,
cannon v. Untiversity of Chicago, 44Y U.8. 677, 694-699 (1979) ress
intended, by implication, to grant exclusive %mm J-ruelchon over claias
arising under § 1964(c). '

This argument 1is 3lso flawed. To rebut the presumption of concurrent

urisdiction, the question is not whether any intent at all say be divined froa
i(gllllt“! silence on the issue, but whether Congress in its deliberations may
be said to have affirsatively or unaistakably intended jrisdiction to be
exclusively federal. In the instant case, the lack of any indication in RICO'S
legislative history that Congress either considered or assumed that the
fsporting of remedial language from the Clayton Act into RICO had any
urisdictional fmplications is dispositive. The *mere dorrowing of statutory
anguage does not imply that Congress also intended (e14) to incorporate all
of the baggage that may be attached to the borrowed language.® Lou, supra, at
737. Indeed, to the extent we impute to Congress knowledge of our Clayton Act
recedents, it sakes no 1ess sense to lwpute to Congress knowledge of Clafin-and -

wd Box, under which Congress, had it sought to confer exclusive jurisdiction
over civil RICO claims, would have had every incentive to do SO expressly.

Sedima and Agency Holding are not to the contrary. Although we observe in

Sedima that "[tlhe clearest current in [the legislative] history [of 8§ 1964(cC))
is the reliance on the Clayton Act sodel,” 473 U.S., at 489, that statesent was
sade in the context of noting the distinction between ®private and governmental
actions® under the Clayton Act. Ibid. We intimated nothing as to whether
Congress' reltance on the Clayton Act isplied any intention to establish
exclusive federal jurisdiction for civil RICO claims, and in Sedima ftself we
rejected any requirement of proving ®racketeering injury,® noting that to borrow
the ®antitrust {njury® requirement froam antitrust law would “creat{e] exactly
the problems Congress sought to avoid.® 1d., at 498-499. Likewise, in Agency
Holding we were ([#15] concerned with *borrowing,® in 1ight of legislative
silence on the issue, an appropriate statute of limitations period from an
*analogous™ statute. 483 U.S., at 146. Under such circuastances, we found it
appropriate to borrow the statute of limitations froa the Clayton Act. 1d., at
152. In this case, by contrast, where the issue is whether jurisdiction f{s
exclusive or concurrent, we are not free to add content to a statute via
analogies to other statutes unless the legislature has specifically endorsed
such action. Under 6ulf Offshore, legislative silence counsels, if not compels,
us to enforce the presumption of concurrent jurisdiction. In short, in both
Sedima and Agency Holding we looked to the Clayton Act in interpreting RICO
without the benefit of a background juridical presuaption of the type present in
this case. Thus, to whatever extent the Clayton Act analogy say be relevant to
our interpretation of RICO generally, it has no place in our inquiry into the
jurisdiction of the state courts.

Petitioners finally urge that state court jurisdiction over civil RICO claims
would be clearly incospatible with federal interests. Me noted in Gulf Offshore
that factors indicating clear [(e16) 1incompatibility "include the desirability
of unifors interpretation, the expertise of federal judges in federal law, and
the assumed greater hospitality of federal courts to peculiarly federal clajms.®
453 U.S., at 483-484 (citation and footnote omjtted). Petitioners' primar
contention is that concurrent jurisdiction is clearly incospatible with t
federal interest in unifore lnteiretat!m of federal criminal laws, see 18 '

LEXIS NEXIS LEXIS NEXIS

060000b4a




T Noow O Bne sON VTS

PASE ]
1990 U.8. LEXIS 343, 16; 38 U.B.L.W. 3448;
33 U.8.L.0, “s" fed. Sac. L. "p. (con ”‘.“0

U. §. C. § 3231, n2 decause state courts would be required to construe the
federal crimes that constitute predicate scts defined as racketeering
sctivity,® see 8 U. 8. C. 88 1941 (1) (B), (C), and (D). Petitioners predict that
{f state courts are permitted to interpret federal crisinal statutes, they will
create 3 body Of precedent relating to those statutes amd that the federal
courts will consequently lose control over the orderly and unifora developsent
of federal criainal law.

n2 Title 18 U. §. C. § 3231 provides in full:

"The district courts of the United States shall have original jurisdiction,

exclusive of the courts of the States, of all offenses against the laws of the
United States.

*Nothing in this title shall be held to take away or impair the jurisdiction
of the courts of the several States under the laws thereof.® (e17)

' We perceive no_"clear gncompatidjlity® between the state court jurisdiction
over civil RICO actions and federal interests. As a prelisinary matter,
concurrent jurisdiction over § 1964(c) suits is clearly not incompatible with §
‘ 3231 itself, for civil RICO claims are not “offenses against the laws of the
ll United States,® § 3231, and do not result in the imposition of criminal
sanctions--unifors or otherwise. See Shearson/American Express Inc. v. McHahon,
|| 482 U.S. 220, 240-241 (1987) (civil RICO intended to be primsarily resedial

rather than punitive).

More to the point, however, our decision today creates no significant danger

of inconsistent application of federal criminal law. Although petitioners’
concern with the need for uniformity and consistency of federal criminal law is
well-taken, see Ablesan v. Booth, 62 U.S. 506, 517-518 (1859); cf. Musser v,
Utah, 333 U.S. 95, 97 (1948) (vague criminal statutes s@y violate the Due
Process Clause), federal courts, pursuant to § 3231, wuld retain full authority
and responsibility for the tnterpretation and application of federal criminal
laws, for they would not be bound by state court interpretations of the federal
of fenses constituting (=18] RICO's predicate acts. State courts adjudicating
civil RICO claims will, in addition, be guided by federal court interpretations
of the relevant federal criminal statutes, Just as federal courts sitting in
diversity are guided by state court interpretations of state law, see, e. g.,
Compissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967). State court judgments
sisinterpreting federal criminal law would, of course, also be subject to direct
review by this Court. Thus, se think that state court adjudication of civil RICO

- actions will, in practice, have at msost a negligible effect on the unifora
interpretation and application of federal criminal law, cf. Pan-Aserican
Petroleum Corp. v. Superior Court of Delaware, Newcastle County, 366 U.S. 656,
665-666 (1961) (rejecting claim that uniform interpretation of the Natural 6as
Act will be jeopardized by concurrent jurisdiction), and will not, in any event,
result tn any sore inconsistency than that which a sulti-sembered, multi-tiered
federal judicial system already creates, cf. H. J. Inc. v. Northwestern Bell
Telephone Co., 492 U.S. ---, ===, n. 2 (1989) (surveying conflict among federal
appellate courts over RICO's “pattern of racketeering ([#19])  activity"
requiresent).

16000064

Moreover, contrary to petitioners' fears, we have full faith in the ability
of state courts to handle the cosplexities of civil RICO actions, particularly
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since sany RICO cases involve asserted violations of state law, such as state
fraud claims, Over which state courts presusadly Mawve greater expertise. See 0
U. §. C. § 196101)(A) (1isting state law Offenses constituting predicate acts);
Gulf Offshore, 453 U.8., at 484 (°State judges have greater nrrttu in
applying® laus ‘whose governing rules are borrowed fros state law®); see also
sedima, 473 U.§., at 499 (RICO "has becoae 3 tool fer everyday fnue cases®)
BNA, Civil RICO Report, Vol. 2, No. &4, p. 7 (Apr. 14, 1987) (54.9T of 31l RICO
cases after Sedima involved 'conon 1aw fraud" and another 18.0X involved either
*nonsecurities fraud® or °theft or conversion®). To hold otherwise would not
only denigrate the respect accorded co-equal sovereigns, but would also ignore
our *consistent history of hospitable acceptance of concurrent jurisdiction,®
Dowd Box, 368 U.S., at 508. Indeed, it would sees amOmalous to rule that state
courts are incospetent to adjudicate civil RICO suits when we have recently
found («20) no inconsistency in subjecting civil RICO claims to adjudication
by arbitration. See Shearson/American Express, 482 U.S., at 239 (rejecting
argument that "RICO claims are too complex to be subject to arbitration” and
that “"there is an {rreconcilable conflict between arditration and RICO's
underlying purposes®).

Petitioners further note, as evidence of incompatidility, that RICO's

procedural mechanisas include extended venue and service-of-process provisions
that are applicable only in federal court, see 18 U. S. C. § 19465. We think it
sufficient, however, to observe that we have previously found concurrent state
court jurisdiction even where federal law provided for special procedural
mechanisms similar to those found in RICO. See, e. g., Dowd Box, supra t(finding
concurrent jurisdiction over Labor Management Relations Act § 301(a) suits,
despite federal enforcement and venue provisions); Maine v. Thiboutot, 448 U.S
1, 3, n. 1 (1980) finding concurrent jurisdiction over 42 U. S. C. § 1983 suits,
despite federal procedural provisions in & 1988); c¢f. Hathorn v. Lovorn, 457
U.S. 255, 269 (1982) (finding concurrent jurisdiction over disputes regarding
the applicadbility of 8§ 5 of the Voting ([#21) Rights Act of 1965, 42 U. S. C.
§ 1973c, despite provision for a three-judge panell. Although congressional
specification of procedural mechanisms applicable only in federal court say tend
to suggest that Congress intended exclusive federal jurisdiction, it does not by
itself suffice to create a “"clear incompatibility® with federal interests.

Finally, we note that, far from disabling or frustrating federal interests,
*(plermitting state courts to entertain federal causes of action facilitates the
enforcement of federal rights.® 6ulf Offshore, 453 U.S., at 478, n. 4; see also
Dowd Box, supra, at S14 (conflicts deriving froa concurrent Jur)sdxctxon are
*not necessarily unhealthy®). Thus, to the extent that Congress intended RICO to
serve broad remedial purposes, see, €. §., Pub. L. 91-452, 8§ 904(a), 84 Stat.
947 (RICO must "be 1liberally construed to effectuate its remedial purposes®);
Sedima, 473 U.S., at 492, n. 10 (*[1]f Congress' liberal-construction mandate is
to be applied anywhere, it is in 8 1964, where RICO's remedial purposes are sost
evident®), concurrent state court jurisdiction over civil RICO claiss will
advance rather than jeopardize federal policies underlying the statute.
[«22)

For all of the above reasons, we hold that state courts have concurrent
eurisoutim to consider civil claims arising under RICO. Nothing in the
anguage, structure, legislative history, or underlytng policies of RICO
suggests that Congress intended otherwise. The judgsent of the Courts of Appeals
is accordin 1y Affirmed.
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CONCURBY: WHITE; SCALIA

CONCUR:
JUSTICE WHITE, concurring,

1 agree that state courts have concurrent jurisdictisn over civil RICO
actions and join the opinion and judgwent Of the Court. 1 33d B few words only
because this Court has rarely considered contentions that civil actions based on
federal criminal statutes must be heard by the federal courts. As the Court
observes ante, at y the unifora construction of federal criminal statutes is
no insignificant satter, particularly because Congress Wms recognized potential
dangers in disuniform construction and has confined jurisdiction over federal
criminal cases to the federal courts. There is, therefore, reason for caution
before concluding that state courts have jurisdiction ever civil claims related

- to federal criminal statutes and for assessing in each case the danger to
federal interests presented by potential inconsistent ([e23) constructions of
federal criminal statutes.

RICO is an unusual federal criminal statute. It borross heavily from state
law; racketeering activity is defined in terms of numercus offenses chargeable
under state law, 18 U. S. C. 8§ 1961(1)(A), as well as various federal offenses.
Yo the extent that there 1is any danger under RICO of disuniforas construction of
criminal statutes, it is quite likely that the damage will result fros federal
misunderstanding of the content of state law--a probles, to be sure, but not one
to be solved by exclusive federal jurisdiction. Many of the federal offenses
nased as racketeering activity under RICO have close, though perhaps not exact,
state law analogues, cf. Durland v. United States, 16 U.S. 306, 312 (1896),
which construed the federal sail fraud statute, and it is unlikely that the
state courts will be {ncompetent to construe those federal statutes. Nor does
incorrect state court construction of those statutes present as significant a
threat to federal interests as that posed by improper interpretation of the
federal antitrust laws, which could have a disastrous effect on interstate
commerce, a particular concern -of the federal governmert. Racketeering [e24]
activity as defined by RICO includes other federal offenses without state law
analogues, but given the history as written until now of civil RICO litigation,
I doubt that state court construction of these offenses will be greatly
gisruptive of jsportant federal interests.

There is also the possibility that the state courts will disrupt the uniform
construction of criminal RICO by launching new interpretations of the “"pattern®
and "enterprise® elements of the offense when hearing civil RICO suits. This
possibility, though not insubstantial, cf. H. J., Inc. v. Northwestern Bell
Telephone Co., u.s. (1989), 1s not enough to require exclusive federal
jurisdiction of civil RICO claims. Even though varying interpretations of the
‘pattern® and ®*enterprise® elesents of RICO may drasticlly change the
consequences that flow fros particular acts, these variations cannot msake an act
criminal in one court systes but blameless in another and therefore do not
fmplicate the core due process concerns identified by the Court ante, at y @5
underlying the need for unifora construction of criminal statutes. Horeover, we
have the authority to reduce the risk of, and to set aside, (#25] 1{incorrect
interpretations of these elesents of RICO 1iability.

JUSTICE SCALIA, with whom JUSTICE KENNEDY joins, concurring.
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1 join the opinion of the Court, addressing the fsswes defore ws on the basis
|r‘m by the parties, which has included acceptance of the dictua in Sulf
Oftshore Co. v. Mobil 011 Corp., 433 U.S. 473, 478 (1981), that °the presueption
of concurrent jurisdiction can be reduttes by an explicit statutory directive,
by unaistakabdle fmplication from legislative history, o0 by 3 clear
incompatibility between state-court jurisdiction and federal interests.'® ante,
at 4. Such dicta, when repeatedly used as the point of éeparture for analysis,
fave a regrettadble tendency to acquire the practical status of legal rules. I
write separately, before this one has become too entrewched, to mote ay view
that in one respect it is not a correct statement of the law, and in another
respect it say not be.

State courts have jurisdiction over federal causes of action not because it
is “conferred" upon them Dy the Congress; nor even because their iaherent posers
perait thea to entertatin transitory causes of action arising under the laws of
foreign sovereigns, see, e. g., Mckenna v, Fisk, [e26) 1 How. 241, 247-249
(1843); but because "(tlhe laws of the United States are laws tn the several
States, and just as auch binding.on_the. citizens and courts thereof as the State
laws are. . . . The two together fors one systems of jurisprudence, which
constitutes the law of the land for the State; and the courts of the two
jurisdictions are not foreign to each other . . . .° Qaflin v. Housesan, 93
U.S. 130, 136-137 (1876); see also Minneapolis & St. Louis R. Co. v. Bombolis,
41 U.S. 211, 221-223 (1914).

It therefore takes an affirsative act of power under the Supremacy Clause to
oust the States of jurisdiction--an exercise of what one of our earliest cases
referred to as "the power of congress to withdraw® federal clatms from
state-court jurisdiction. Houston v. Moore, 5 Wheat. 1, 26 (1820) (emphasis
added). See also Bombolis, supra, at 221 (concurrent Jurisdiction exists “unless
excepted by express constitutional limitation or by valid legislation®);
Kissouri ex rel. St. Louis, B. & M. R. Co. v. Taylor, 266 U.S. 200, 208 (1924)
(*As [Congress) made no provision concerning the remedy, the federal and the
state courts have concurrent jurisdiction®).

As an original proposition, it ([e27] would be esinently arguable that
depriving state courts of their sovereign authority to adjudicate the law of the
lang msust be done, if not with the utmost clarity, cf. Atascadero State Hospital
v. Scanlon, 473 U.S. 234, 243 (1985) (state sovereign immunity can be eliminated

only by “clear statement®), at least expressly. That was the view of Alexander
Kamilton: ,

‘When . . . we consider the State governsents and the mational governaents, as
they truly are, in the light of kindred systems, and as parts of ONE WHOLE, the
inference seemas to be conclusive that the State courts would have a concurrent
jurisdiction in all cases arising under the laws of the Unjon, where it was not
expressly prohibited.” The Federalist No. 82, p. 132 (E. Bourne ed. 1947).

See also 6Galveston, H. & S. A. R. Co. v. Wallace, 223 U.S5. 481, 490 (1912)
(*{Jlurisdiction is not defeated by implication®). Although as early as Claflin,
see 93 U.S., at 137, and as late as bulf Offshore, we have said that the
exclusion of concurrent state jurisdiction could be achieved by isplication, the
only cases in which to sy knowledge we have acted upon such a rrlnctpu are
those relating to the Sherman Act and the Clayton Act—where (#28) the full
extent of our analisls was the less than compelling statement that provisions
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1990 U.8. LEXIS 348, *20; 38 U.S.L.V. 3448,
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piving the right to sue in the United Statas District Court “show that [the
right] is to Be exercised only (n 8 ‘court Of the United States.'® General
Investeent Co. v, Lake Shore § Wichigan Southern R. Co., 240 U.5. 241, 287
(1922) (emphasis added). See 2130 Blusenstock Bros. Mnrtulnugcncy v. Curtls
pudlishing Co., 252 U.5. 436, 440 (1920) (dictum); Freeman v, Rchine Co.,
319 U.S. 448, 451, n. 6 (194)) (Olctuu)‘ Hathorn v, Lovorn, 457 U.8. 235, 2647,
n. 18 (1982) (dictum). In the standard fields of exclusive federal jurisdiction,
the governing statutes specifically recite that suit say be brought ‘only® in
federal court, Investeent Company Act of 1940, as smended, 84 Stat. 1429, 13

U. §. C. 8§ 803-35(b) (5); that the jurisdiction of federal courts shall de
*exclusive,” Securities Exchange Act of 1934, as asended, 48 Stat. 902, 15 U. S.
C. § 78aa; Natural Gas Act of 1938, 52 Stat. 833, 15 U. §. C. § 717u; Employee
Retirement Income Security Act of 1974, 88 Stat. 892, W U. 6. C. § 1132(e)(1);
or indeed even that the jurisdiction of the federal courts shall de *exclusive
of the courts of the [e29) States,” 18 U. S. C. § 3231 (criminal cases); 28
U. S. C. 885 1333 (aomiralty, saritime, and prize cases), 1334 (bankruptcy
cases), 1338 (patent, plant variety protection, and copyright cases), 1351
(actions against consuls or vice consuls of foreign states), 1355 (actiths for——-——
recovery or enforcement of fine, penalty, or forfeiture incurred under Act of
Congress), 1356 (seizures on land or water not within adeiralty and saritiese
jurisdiction).

Assuming, however, that exclusion by ifmplication is possible, surely what is
required is implication in the text of the statute, and not merely, as the
second part of the 6ulf Offshore dictum would permit, through "unaistakable
isplication from legislative history." 453 U.S., at 478. Although Charles Dowd
Box Co. v. Courtney, 368 U.S. 502 (1962) after concluding that the statute “does
not state nor even suggest that [federall jurisdiction shall be exclusive,” id.,
at 506, proceeded quite unnecessarily to examine the legislative history, it did
$0 to reinforce rather than contradict the conclusion it had already reached. We
have never found state jurisdiction excluded by “unmistakable implication” from
legislative history. It is perhaps harmless [(¢30] enough to say that it can
be, since one can hardly isagine an "imsplication froa legislative history® that
is *"unsistakable®’--i. e., that demonstrates agreemsent to a proposition by a
majority of both Houses and the President--unless the proposition 1is esbodied in
statutory text to which those parties have given assent. But harmless or not, it
is simply wrong in principle to assert that Congress can effect this affirmative
legislative act by simply talking about it with unmistakable clarity. What is
needed to oust the States of jurisdiction is congressional action (i. e., a
provision of law), not merely congressional discussion.

It is perhaps also true that implied preclusion can be established by the
fact that a statute expressly sentions only federal courts, plus the fact that
state-court jurisdiction would plainly disrupt the statutory schese. That is
conceivably what was meant by the third part of 6ulf Offshore dictus, “clear
incompatibility between state-court jurisdiction and federal interests.® 453
U.S., at 478. 1f the phrase is interpreted more droadly than that, however--if
it 1s taken to assert some power on the part of this Court to exclude
state-court jurisdiction when systemic ([e31] federal interests make in
undesirable--it has absolutely no foundation in our precedent.

s60000P4a

6ulf Offshore cited three cases to support its ®incompatidbility® formsulation.
The first was Dowd Box, supra, at S07-508, which contains nothing to support any
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Offshore cited, Claflin. Indeed, in tesponse to the argusent that *(olnly the
federal *uclctnr « + « pOssesses Goth the familfarity with federal lador
legislation and the sonolithic judicial system nacessary® to elaborate a
coherent systes of national ladbor lamws, the Dowd Box opinion said: °Whatever the
serits of this argusent as B matter of policy, we find nothing to indicate that
~ Congress adopted such a policy in emacting § 501.' 368 U.S., at 307. The second
case cited was Claflin, which said that concurrent jurisdiction exists “where it
{s not excluded by express provistion or by incompatibility im its exercise
arising from the nature of the particular case.®” 93 U.5., 8t 136. The subsequent
discussion makes it entirely clear, however, that what the Court meant by
*tncompatibility in its exercise arising from the nature of the particular case*
was that the particular (e32] statute at issue impliedly excluded state-court
urisdiction. "Congress,® the Court said, “say, 1f it sees fit, give to the
ederal courts exclusive jurisdiction,® which it does "sometimes . . . by
express enactment and sosetimes by fsplication.® 1d., at 137. The third case
cited, Garner v. Teamsters, 346 U.S. 485 (1953), had nothing to do with
state-court jurisdiction over a federal cause of action. It held that the
National Labor Relations Act, whose express provision that the jurisdiction of
the National Labor Relations Board shall be exclusive had already been held to
prevent federal courts from assusing primary jurisdiction over labor disputes,
see Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41, 48 (1938), prevented
state courts as well.

In sum: As the Court holds, the RICO cause of action mseets none of the three
tests for exclusion of state-court jJurisdiction recited in Bulf Offshore. Since
that is so, the proposition that seeting any one of the tests would have
sufficed is dictua here, as it was there. In. my view meeting the second test is
assuredly not enough, and meeting the third may not be.

Pg00009¢
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Washington, D.C. RICO Seminar

n Ocwober 23-25, the NAAG Civil
RICO Project held a training seminar
in Washington D.C. Approximately
40individuals attended, including rep-
resentatives of 18 jurisdictions. Following the
seminar, a roundtable discussion took place at
which the established demonstration sites in the

* Washington and Colorado Attorneys General of-
- fices and the recently selected new demonstration

sites of the Antomeys General offices of Arizona
and Oregon presented reports on the current status
and future plans for their demonstration projects.

The conference began with a presentation
by Mike Pezzulli, a private litigator who has both
brought and defended numerous complex civil
RICO actions. Many of the valuable pointers
given © conference participants on anticipating
defense straegies are contained in this issue's
interview with Mr. Pezzulli, found on page 10.

Assistant Attorney General Cameron "Kip®
Holmesof Arizona Attorney General Bob Carbin's
office moderated two panel presentations, the first
oo managing seized and forfeited assets and the
other on civil RICO practice and procedure. Mr.
Holmes discussed Arizona's Forfeiture Support
Project (FSP), which retains a private property
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Michae!l P. Pezsulli currently practices law in Dellas
Texas. He is a foculty member of the National Institwe
Jor Trial Advocacy and previously served as faculty for
the Advanced National Instituse for Trial Advocacy.

Mr. Pessulli has presented numerous lectures and pub-
Ucations including, "Pleading @ RICO Case,” “Ciwil
RICO After Sedima”, Southern Methodist University
School of Law, January, 1986 and “Parallel Prosecu-
non of Civil and Criminal Proceedings,” “Troubled
Lending Insatution: A Sign of the Times™, State Bar of
Texas, Sepiember, 1988.

Mr. Pezzulli received his Bachelor Degree and Law
degree from West Virginia University in 1973 and 1976,
respectively . He clerked for the Honorable John A.
Field Jr., Senior Circuit Judge, Unites States Court of
Appeals for the Fourth Circuit.

Fred Smith former NAAG Civil RICO Project Direcior
interviewed Michael at the recent NAAG Ciwvil RICO
conference. He provides pointers on anticipating de-
fense strasegies when handling a RICO action.

Oue essential element of the litiga-

Smith: Before we start discussing
the nuances of defending a RICO
case, | want to first find out what
you think of the stamte?

Pexzulli: The RICO stanste, if used
properly, is an excellent wol both
for Prosecutors and Plaintff's coun-
sel 0 dea) with illegality in the

_ market piace. RICO has received

bad press by reason of its use by
individuals and companies who
either do not understand the statute
or seek o use its powers for any-
thing they do not like about a per-
ticular transaction, be it 8 commer-
cial or a personal injury transaction.

Smith: Let's assume you have just
beenretined by a RICO defendant,
tell us generally what your initial
approxch is to the defense of this
type of case?

Pezzulli: The first thing we do is

create what 1 call a "Litigation Pro~

file." This is where we start an
analysis of the lawsuit and com-
mence obtaining a basic understand-
ing of the plaintiff's case. We out-
line our defensive strategies, both
from a short and long term perspec-
tive. Incidentally, this same ap-
proach thould be empioyed by the
plaintiff throughout the litigation.

RICO Drug Enforcement Newsletter

tion profile is an analysis of both the
plaintiff and the defendant’s agen-
das. It is imperative to understand
both the stated or obvious agendas,
and the hidden agendas of both
parties 1o the Litigation. From the
defeadant’s tandpoint, one critical
agenda is the analysis by the defen-
dant of any poteatial criminal expo-
swe. From the very beginning of
the litigation, any anticipated crimi-
aal exposure will probably dramati-
cally affect the entire course of the
Iitigation plan and generate 2 itally
shered or modified litigation plan.
This concern would certainly be ex-
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T83 DEPENSE PRRIPECYIVE
acerbend If the plaintifT wes inthe  counsolasathinly veledattemptio & Civil Procadure, which provides,
government. An insgralpanofowr  archesrate the plaindiffs prosecu-  in relevant part, as follows:
Gofonse might wellbetohaveasour  tion of both the criminal end civil
top priority the Galaying of the on- or even worse, the first  “Upon motion by a party or by the
tire civil proceading until such time  chink in the plaintiffs armor. Do parson from whom discovery is
&8 any potential criminal Hability  motlethishappentoyourcase. You  sought, and for good cause shown,
would be basred by the statute of  should not stant your case by show- e count in which the action is
limitations. ing 2 weak hand. ponding or alematively, on matters
selating 10 8 deposition, the court in
Smith: This seems wotally incon-  Smith: Whydontyousellusalitle  whe district where the deposition is
sistent with the rapid and efficient  more about the concern of the de- 10 be taken may make any order
sdministration of justice? Do you  fense regarding perallel prosecu-  which justice requires 1 prowect a
find any courts willing to go along  tion? party or person from aanoyance,
with this delay tactic? embarrassment, oppression, or
Pexzulli: Genenally, the defendant  wndue burden orexpense, including
Pexzulli: Your question certainly  in a civil RICO case will have a  one or more of the following: (1)
poses one of the most often articu-  reasonably good idea whether or  that the discovery not be had; (2)
Iated arguments against stayingthe  not he is a target, potential targetor  that the discovery may be had only
civil proceeding pending the reso-  “subject™ of a criminal investiga-  on specified terms and conditions,
hation of the criminal or potential  tion. Often, be or his associates or  including a designation of the time
criminal case; bowever, numerous  business partners will Mave either ——or place; (3) that the discovery may
courts have found that the creation  received a grand jury subpoena or  be had only by a method of discov-
of the dilemma for a RICO defen-  he will have been paid a visitby a  ery other than that selected by the
dant, whether be or she must elect  fieldagent Whenthe civil defense  party seeking discovery; (4) that
between taking the Sth Amendment  counsel reasonably knows or sus-  certain matters not be inquired into,
and forfeiting a potentially defen-  pects that he may be forced o pro-  or that the scope of the discovery be
sible position in litigation, or waiv-  ceed with the defense of the civil  limited to certain matters; (5) that
ing the constitutionally afforded  litigation under circumstances  discoverybeconducted with noone

protection of the 5th Amendment
and subjecting themselves to crimi-
nal prosecution, is unacceptable.
For example, in Wehling v. Colum-
big Broadcasting Sysiem, 608 F2d
1084 (5th Cir. 1979), the court found
it appropriate 10 stay the litigation
pending the running of the criminal
stanute of limitations. Unfortunately
formost defendants, the courts have
gencerally been very reluctant tostay
the proceeding pending the resolu-
tion of the potential criminal case.

Regardless of the way your particu-
lar judge may rule on the question,

. the plaintiff should be prepared 1o

immediately seek o rebut any re-
quest to stay the litigation. The
plaintff's atomey should be well-
versed in this area of the law and be
prepared 1o respond without delay.
Any requested continuance in re-
sponding to the motion 0 stay on
the part of the plaintiff mgy be inter-
preted by the court or defending

where a criminal investigation has
been instituted, he should seriously
Jook at filing a motion 10 stay the
civil case pending resolution of the
criminal case. The courts have held
for years that the power 10 stay
proceedings is incidental to the
power inherent in every court o
control the disposition of the cases
on its docket Landis v. North
American Company, 299 U.S. 248,
254 (1936). The test used by the
courts in deciding whether or not 1o
grant a sy revolves around the
saving of time and effort by the
court, counsel and litigant, any
hardship 1o either pasty and the ex-
pedition of the case on the court's
calendar. This was the holding in
Clark v. Lutcher, 77 FR.D. 415
(M.D. Pa. 1977).

The Sopreme Court's decision in
Landis, as with the earlier cases on
stays, appear (0 have been codified
in Rule 26(c) of the Federal Rules

RICO Drug Enforcement Newsletter

present except persons designated
by the court; (6) that a deposition
afier being sealed be opened only
by order of the court; (7) that a rade
secret or other confidential research,
development, or commercial infar-
mation not be disclosed or be dis-
closed only in a designated way:; (8)
that the parties simultaneously file
specified documents or information
enclosed in sealed envelopes to be
opened as directed by the court.”

As plaintff's counsel, you need o
concentrate on that portion of Rule
26(c) stating that the court may make
such orders as justice requires. In
the event that you cannot defeat the
application for stay, you should at a
minimum seck © have the court
limit the stay to a short or reason-
able period of time. Several courts
have reversed stays where the stay
was granted until thirty days after
completion of all appellate reme-
dies.
Pg00009g
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THE DBFENIE PERIPECTIVE .

R is also important © understand
the two primary reasons for  dafen-
dant sseking & say are (1) that the
civil discovery permits the govern-
@ment 10 make the privilege against
self incrimination imeffoctual and
(2) the parallel prosecution circum-
vonts any limits imposed on crimi-
nal discovery. ltisalso important 1o
recognize that there is no rule ber-
ring paralle! prosecution of sepe-
rate civil and criminal actions by
different federal agencies. Notwith-
sanding that, the courts at times
bave determined that the individ-
ual's constitutional rigivs are supe-
rior 0 the government's parallel
prosecution. You should read
United States v. Kordel, 397U .S. 1

(1970) for an interesting insightinto -

this ares of the law.

Remember your distinctions be-
tween individuals and corporations
when opposing a stay based ypon
the potential Joss of one's privilege
against self incrimination. Look at
Bellesv. United States, 417U.S. 85
(1974) and Afro-Lecon v. United
Stazes, 820 F. 2d 1198 (1987) fora
further discussion of this issue.

- You ghould also be aware of the
cases involving civil discovery ini-
tiated by the government. The rules
bere get fairly complex and 1 rec-
ommend reading the following
cascs: Donaldson v. United States,
400 U.S. 517 (1971); United States
v. LaSalle National Bank, 437 U.S.
298 (1978); and Unized Suates v.
Henry,491F.2d 7102 (6th Cir. 1974).

Finally, as the Plaintiff opposing
the requesied stay, you should

remember that a stay is less likely © P .

bemwdvh:reyy::mne‘gng and inelligently organize the docu-

injunctive relief or where you need menumdideaﬁfy.tmlehnnot

1o depose withesses in order 10 pre- ""’”'.".“""““;""“."‘“"“
.  Jost ber, it some privilege or immunity.

_ i3 a balancing test and you need ©

try and permuade the court thaton  1D¢ documents are also extremely

balance, you should prevail important in evalusting the merits

RICO Drug Enforcement Newsletter

Smith: Alright, where do you g0
asxt In etting wp your defeasive
atrasegy?

Peszulli: You go back 1o the litiga-
ton profile. By this time you should
be setting wp your defonse time-
table. Purt of this timetable, which
is an integral part of your ltigation
profile, should include a time kne
which goes back 10 the inception of
the cause of action and progresses
forward on s chronological basis
until the present. With the time line
you have the ability 10 analyze the
lswsuit in the context of procedural
defenses including any limitation
or laches defenses. This can be par-
ticularly important when the predi-
—cate acts alleged by the plaintiff are
have a four year statute of limits-
tions on the RICO violations, fre-
quently, the plaintiff will often add
81933 or 1934 Securities Act viola-
tion and you may be able to sub-
santially limit the lawsait by the
use of your limitations defenses in
" knocking out the counts other than
the RICO count. )

The time line is invaluable from the:
context of understanding the trans-
action and putting it in perspective.
Frequently, while an isolated trans-
action may at least facially appear
tobe bad, in the context of the eatire
transaction, it may be easily ex-
plainable. The time line alsois very
belpfulinidentifying relevantdocu-
ments. As adefense counsel, I want
10 have every document in the pos-
session of or under the contral of
my clients immediawely. With the
time line 1 have created through the
debriefing of my client, Ican quickly

Pexzuli: Once we are finally re-

quired w respond 10 the compilaint,
there area variety of motions avail-
able 1 e defendant.  Some are
universally available to defendants
in all actions, and some are unique
10 the defense of s RICO complaint.

Smith: What are the motions you
would consider unigue 0 8 RICO
compizin?

Pexxalic There arc g series of
motions beginning with a motion ©
require what several courts have
named 3 "RICO case statement.”
This requirement is as much a
weeding out process as it is any-
thing clse where the plainiff is
csseatiafly required 10 disgorge the
substance of the plaintiffs RICO
compiaint in excruciating detil.
I've provided you with 8 sample
RICO smtement required by sev-
enal Fedenal district courts.

(See bax on following pege)
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December 1989



_ {. 1 any dubuhucts are Alioged 10 be the anterprics heelf, or memr-
snamens. This nsesent thall inchede the facts e plaixiiff is niying bors of e emmprin, wph whother Jock dufedants we parpstreion, |
B wpon W indtisw his RICO scmplaint o0 ¢ resah of the “reascmsbie passive instremenn, @ wietins of e allagad reckemaring activity.

i.i‘l?ﬂc.?—-.'!ﬂ[.‘i
shall be i & form which wsos ks aummbers and lsttens as sut forh below, 7. St and dyecabe in detell vhether you are alleging that the patern

“The plainef! shall flls, wishin rwenty days bavect, s RICO s

H s ol s in el nd wish specificy the following informaticn.* &aﬂuﬂll&lllﬁn!!nr:!&f :
: [ ] .

1. Swee whether the aliaged mmlawhul condua is in viclation of 18 L Duoctbe e dhnged eladicnsbip bervesm e ctivites of te

B USC 4§ 19620) O) () mdior (6) - o \ o
2 List sach dafencant sd state the alloged miscondoa wnd batis of mckswering sctiviy @8urs from he wsual sed dady activities of e J§
E&lg 'ni»".&. .

§ 3. Lim the allaged wrongdoen, ather than the defondants Naed 9. Duscribe what tmaefits, if any, the allzged onterprise recaives from
shove, and stae the allaged misconduct of sach wrangdoer. the aleged patiarn of sckatoering. :

4 Listthe alloged victims and state bow each victim was allegedly 10.  Describe the diact of the sctivities of the enterprise on intersate or
fajured foreign commerce. .
| 5. Duscribe in dexail the panem of reckesoering activity or callection 11.  Ntbe compisims aleges a viclation of 18 US.C. § 1962(s), provide
| of wnlawful debus alleged for each RIOO claim. A description of the the foDowing informssion: .
‘ . . ing inf ion: . s .

: lﬁulggﬂw&n.}nn&oé onmnation . S _En_nb . _n- !r__é?f..n&l I

) . recketoering activity er trough ection of an :

_ o Lint the alleged prodicate acts and the specific sarmes which b Describe the use or investment of such incame. .
i were allegedly violated;

“ b Provide the dates of the prodicate acu, the paricpmas inthe 13 If the complains alleges 8 vialation of 18 US.C. § 19620), describe |
| prodicase acts, and a description of the facts surrounding the predicaic acls;. i detaill the acquisition or maintenance of ny interest in or control of the
i ¢  Nithe RICO claim is based on the predicate offenses of wire alleged enterprise.
” frand, mail fraod, or frand in the sale of securities, the “ciraumstances con- R
| stiexxing frad o mistake chall be stated in particularity.” Fed R Civ.P. 13 Hthe complant alleges o violation of 18 US.C. § 1962(c). provide
| 9(b). Identify the time, place and contents of the alleged misrepresenta- the following informmsion:
tions, and the identity of persans 10 whom and by whom the alleged misrep- a State who s employed by or associated with the enerprise
jl| resextmions were made; b.  Stale whether the same entity is both the liable “person” andthe |
: d  Stie whether there has been a criminal conviction for viadls- - “enterprise” under § 1962(c).
| ton of the prodicate sas;
. . &  Suie whether avil litigation has resuked i & jodgment in 14)  Hihe complaims alleges s vialation of 18 US.C. § 1962(d), describe
segard 10 the predicate acts; in detail the alleged comspiracy. . i
f.  Descride bow the predicate acts form a “patiem of racketeer- . )
i ing activity;” and 15.  Describe the sllieged injury to business or property.
: §  Staic whether the alleged predicate scts relate 1o each other as e -
.“ panols plan. H 50, describe in detad 16  Describe the direct cansal relationship between the alleged injury

snd the violatian of e RICO stanze.

6  Describe in detail the alleged enterprise foreach RICO claim. Ade- 17, Lit the damages sustained by reason of the violssian of § 1962,

Bl scription of the enterprise shall include the following imformation: indicating the arnoums for which each defendant is allegedly liable.

i a St the names of the individual parmnerships, corporasians, 18.  Lin all othe causes of action, if any . ,
. L. . A . fedenl sction, if any, and provide the §

w lﬁg.ﬂgnrnzg.(!nuarggggss? relevant s o

: b. Describe the stracture, purpose, function and course of conduct 19.  List all pendou mate clsims, if my.

Bl of the enterprise;
¢ Stale whether any defendants are employees, officers or direc- 20. Provide sy sdditional information on that you feel would be

it ton of the alleged enterprise; EEB?EIEEEOOE
: d.  Swse whether sy defendants are associsied with the alleged
| emterprise;
¢ Sue whether you are alleging that the defendarts are indi- IT IS SO ORDERED.
viduals or entities separate from the alleged enterprise, or that the defen-

dan1s are the exerprise iself, or members of the enterprise; and

Pg000101
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aspect of the case is mot well
founded. If this happons, the plain-
tfT may well be subject 10 Rule 11
sanctions that could be of a substan-
tal natyre. Some district courts
have even gone 30 for a3 10 impose
significant sanctions, say in the
$50,000+ range, and then expressly
order that the sanction not be passed
on 1o the client, but rather is o be
paid directly by the sttorneys. 1
doubt that too many people want to
file an expense request for a
$50,000+ sanction.

In addition to the RICO case state-
ment, one motion that is of substan-
tial benefit © the defendant in a
RICO case is that of a Motion ©
Stay Discovery pending a finding
of the plaintiff's right 10 proceed
under RICO. This is a motion that
some courts are favorably consid-
ering. As a defendant, 1 would file
such a motion requesting that the
court put the entire case on hold
until the plaintiff demonstrates,
through a RICO case statement ora
more detailed pleading, that they
arc even entitled © proceed for-
ward on the RICO counts. If the
particular court in which the suit is
pending does not employ the RICO
case statement approach, 1 might
attach one from a sister court 1o my
molion 10 stay or a motion for more
Gefinite statement.

If the defendant cannot obxain a
complete siay of discovery pending
8 determination of the plaintiff's
right 10 proceed ander RICO, an
alternative motion is 10 seek to limit
discovery to the RIOO issues only.
Through this vehicle the defendant
can seck 0 force the plaintff ©

dant in a RICO case.

that are very useful from a defense
sandpoint. If the plaintifT bas pled
his RICO case with conclusions or
in vague terms, the entire case may
be subject to dismissal. Rule (@) of
the Federal Rules of Civil Proce-
dure requires that all averments of
fraud be stated with particularity.
- -Genezally, allegations that sre made
on “information and belief™ are
Jegally inadequate in a RICO case.
Thus, Rule 9(b) is a vehicle used by
the courts w dismiss RICO cases
that are deficient in these respects.
Forexample, in Sainev.AJA. . Inc.,
$82F. Supp. 1299 (D. Colo. 1954),
Judge Kaine held that 1o "meet the
Rule 9(b) standard a claimant must
identify the circumstances. consti-
uting the fraud. This in tum in-
volves identification of the particu-
lar defendants with whom the plain-
Gff dealt; designation of the occa-
sions on which the fraudulent state-
ments were made, and by whom;
and designation of what misstate-
ments or half-truths were made and
how.” 582 F. Supp. at 1303.

Rule 12 of the Federal Rules of
Civil Procedure also provides strong
defenses to a RICO complaint

RICO Drug Enforcement Newsletter

.Nen(b)pmvlduu
. Sollows:

Bvuydefense inhwu
fact, to & claim for relief in
any pleading, whether a
claim, coanter claim, cross-
claim, or third-party claim,
shall be asserted in the re-
sponsive pleading thereto if
on¢ isrequired except that
the following defenses may
at the option of the pleader
be made by motion: (1)
hckofj\msd:cnonovame
subject matter, (2) lack of
jurisdiction over the per-
son, (3) improper venue,
{4) insufficiency of proc-
ess, {5) insufficiency of
mceofprooes (6) fail-
ure o state a°claim upon
whichreliefcan be granted,
(7) failure, to join a party
ander Rule 19. A motion
making any of these de-
fenses shall be made before
pleading if a further plead-
m upermmed. L

Pg000102
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@ OWe D(VOW ¢ DAY BDwId 7S

"As a Defendant I want to knock the plaintiff off track. I want to
divert the plaintiff from his goal of winning the lawsuit and we
will use every tool legally available to do just that . The plaintiff
that neglects to serve us with discovery first will find himself in
he position of having to answer our discovery before he gets his

2

D

answered.”

As can be seen from even a casual
reading of Rule 12, one has avail-
able a whole series of motions that
czn be filed through a full use of
Rule 12. Itis important 10 note that
Rule 12 requires that motions rais-
ing any of the defenses contained in
the Rule "be made befare pleading
if a further pleading is permitted "
In other words, you must file the
Rule 12 motion befare you, as a
defendant, file your answer and you
must raise all of the Rule 12 issues
in the same motion. Youcan file the
Rule 12 motion along with the an-
swer, but it is infrequent that a de-
fendant would want to file an an-
swer when one is a0t required.

If the plaintff has complied with
Rule 9%(b) and framed his fraud alle-
gations with particularity, then the
plaintiff has essentially set up the
first wave of requests for admis-
sions. Under the federal rules, one
must answer with particulanty and
so if the complaint is properly
drafted, the defendant may be farced
10 make admissions in an answer
that the defendant does not neces-

Now, as an aside, when we are
plaintifT in a RICO case we wry and
simultaneously file with the com-
plaint our first set of interrogato-
ries, requests for production of docu-
ments. As a plaintff you want ©
come out of the gnte with a hard
charge. The rules permit the plain-
‘tiff to serve his discovery along
with the compliant—-why not make
use of this tool? As a defendant |
want to knock the plaintiff off rack.
1 want to divert the plaintiff from
his goal of winning the lawsuit and
we will use every . ol legally
available to do just that. The plain-
tiff that neglects ©0 serve us with
discovery first will find himeelf in
the position of having to answer our
discovery before be gets his an-
swered.

- Now back torule 12 and the various

motions available to the defendant
under this Rule. As a plaintff, you
have selected your forum. Ifican,
asadefendant, establish a colorable
claim that your lawsuit is filed in

the wrong jurisdiction, I will file .

my motion pursuant 1o Rule 12(b)(3)

sarily desire 10 admit, particularly o dismiss as a result of improper
in the early stages of the litigation.  venue. Alternatively, I willmove to
By the skillful use of Rule 12, not  transfer venue pursiant to 12US.C.
only may the defendant be able 10 § 1404 (a) which provides that *[f)or
obtain a dismissal of the plaintiff's  the convenience of parties and wit-
case,butalsobe may beabletodo  messes, in the interest of justice, a
80 without even having made any  action 10 any other district or divi-
untoward admissions. sion where it might have been
RICO Drug Enforcement Newsletter

district court may transfer any civil
brought.”

In addition, I will probably move
dismiss your lawsuit pursuant to
Rale 12(b)X6) on the grounds that
your RICO complaint has failed o
sate aclaim upon which relief can
be granted. Natrally, you would
ealy file these motions if you had
seasoneble basis for the motion.
However, | have seen few RICO
complaints that cannot at least be
sttacked for failure © state a claim
wpon which relief can be granted.
These are only a few of the motions
thatcan be asserted pursuant toRule
12 You should be alert to all of

Recognizing the hostility many

courts have demonstrated toward
RICO complaints, the plaintff
should be alert t0 any attempt by a
defendant 1o convert his motion 0
dismiss w0 a Rule 56 motion for

sammary judgment Rule 12 pro-
vides in relevant part that:

“H, on 3 motion asserting the de-
fense numbered (6) © dismiss for
falure of the pleading to state 3
claim upon which relief can be
panted, matters outside the plead-
ing sre presented to and not ex-
¢cluded by the court, the motion shall
e treated as one for summary judg-
ment and disposed of as provided in

Pg000103
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Rule 96, and oll portios shall b wausmal, and the Cout weat 1o By —
givea reasonable opportanity % & ' require hat e amOMEYs B0t
pressot all maserial mads pertinent chargs Selr clisass for the time and

© such 2 motion by Rule 36.° cxpessss incwrred wih respect ©

the claim on the merits. Look &t should be aware of the rules of
what all of this does 10 o plaintiff.  conduct set forth in the Dondi case
Assuming things have gone well  amd use the case offensively where
for the defendant, he hastimited the  appropriae. :
plaintifY toa discussion of the RICO o
tssues, he may have obtained a stay
of all discovery against e defen-
dant and worst of all, he may have
either cbtained a dismissal or sem-
mary judgment against the plain-
uff, all before the defendant ever
even snswered. A plaintiff asleep .
, ot the switch could well lose the .
lawsuit before he cven starts. n

Smith: Are there any other
pointers you would give a
plaintiff contemplating filing a
civil RICO case?

RICO Drug Enforcsment Newsletier December 1989
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Excerpts from the remarks of Mike Pezzulli at the National Civil RICO/
Drug Enforcement Conference, April 1989.

ON MOTIONS

"Lat's talk about some other motions in 8 RICO case that you can have, that we have filed. One of them
{s a motion 10 stay discovery pending a finding of the plaintifT's right to procoed wnder RICO. There are courts
granting those motions. What that means is that this case is going 10 be phenomesally expensive, and there's probebly
going 1© be Rule 11 implications here. You move to stay everything until they can demonstrate 10 you that they have
8 bazis 10 proceed under RICO. The courts find that attractive because they want 1 get rid of RICO cases, 30 you
may find yourself stuck with a motion 10 stay pending proof that you have the right t0 go forward under RICO.

The next thing we will do is file what's called a motion o limit discovery 10 the RICO elements. That'sa
real cute motion because what happens there is you go into the judge and say: “Look Judge, this is a RICO case.
It's the R word, and what we want you t0 do is tell them that they don't get any discovery until they have established,
through discovery limited 10 the RICO inquiry, that they are entitied 0 proceed wnder RICO. That is a motion that
some judges have found to be of interest and have granted.

The next motion is the motion to require a RICO statement. The Northern District of Ohio has a standing
order and several courts in Georgia are requiring the plaintiff 10 lay out e verything, and to basically expose the whole
case. So Jook what [ have done here at this point--] have set it up so that I don' have o answer. So long as I don't
have © respond to your complaint, I've got you fighting the entire motion to transfer. I've got you fighting the motion
for mare definite statement, and the motion to dismiss for failure to state aclaim  With all of those motions pending,
the judge may begin to see my arguments as to why you don't have a legitimase RICO case. At the same time I'm
saying to the judge, "Don't give them any discovery uniess they can prove they've got some RICO claims®, I'm
asking you to disgorge your entire case. So the effect is that you must complewely change the focus of your artack.
SoT've just shut your burners off and what you are doing is responding to motion after motion. I've done successfully
what I've wanted 10 do, which is to disrupt the entire plaintiff's case.”

ON COUNTERCLAIMS

“The next thing I'd do is decide whether ornot I have a legitimate counterclaim. 1love being in the position
of a defendant that converts to a plaintiff. That would be very disruptive to your case, so be careful with those facts
that are not issues that can generate a counterclaim. Ever have somebody file an application for injunctive relief to
seize your budget under a forfeimre for alleged violations of RICO? That would be great, howwould you like t0
try the case with no money?”

ON STAYING OFF THE DEFENSIVE

* Al the same time you filed your complaint, you should have sent me a set of interrogatories and a request
for admissions, and a request for production of documents. I strongly recommend you do that. When I file a civil
RICO case, 1am filing the first set of requests for admissions, interrogatories and a request for production to go with
it Usually you are talking about stacks that are three or four inches thick served on each defendant. That's the way
youdo it. If you haven't done that you may still assume that you are going © get it from me. If you have done it,
Twill send it all back to you. lw:llpmyoumd\edefmv&lwillwam:odsquomabnnymdcvckpyomme
You cant let that happen, or you will quickly lose sight of your goal, which is 1o put the case to trial.”

ON PRELIMINARY INJUNCTION HEARINGS:

“Let me tell you about one of the greatest pitfalls and traps that 1 have encountered in RICO as well as the
new litigation involving equitable remedies. As a defense counsel, I will look at the injunction not as an area to be
complesely feared. Frankly, in my set of agendas, winning the injunction is at the flat bottom of the list. 1 could care

Pg000105
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Tess I I've won or Jost St injunction. You know what T going 10 @0 with thet injunction? Fire, | am going © sesk
@iscovery. ' going 1 force you 10 disgorge your cest i 8 miai-wrial over that injunction. That may bs my ausber
one gosl. My number two goal will be 10 taks out the mamrial elsments of your case. My sumber thres goal is going
t10de 10 limit or box your witnesses' istimony as rapidiy a8 possible and I'm going 10 do that at the injunction hearing.
Plnally, but not necessarily, it may be 10 win the injuaction. 1may aot even care. But what | am going 0 do is 0
20t agree 1 that preliminary injunction in arder 10 fercs yOu 0 put your witnesees on.

What do ] do when 1 am the plaintiff seeking injunceive relief in 8 RICO case? Lat me ol you bow you seutralize
some of those problems, and this is 8 wonderful tctic: when 1 go in, I've subpoenasd the defendant w appeer prior
10 the hearing. ] may not even bring 8 witaess. Youcant imagine how may times the defendant has shown wp ot
an application for a preliminary injunction hearing s his attorney says "Where's your client?” because he imends
W cross-examine my client; and I say, “Well, | am here representing my client and you dont need a client for this
Dearing.” Thatis very disruptive t0 8 defendant becasse be intended 10 cross-examine that witness, and that witness
isn\ there. The flip side to that is if you are going 10 e injunction, you ought 10 consider subpoenaing the witness
for the defense that you intend 1w bounce upon the wimess stand and chew up.

The second way 10 neutralize it involves the situation where you decide that you are going to call your witness to
the witness stand, and think you are just going to call and put your witness up and go through a quick list of facts
and pass the witness. What 1 do, again, as the defesse atiorney, is 10 make every effort 10 take gpart that witness on
the witness stand. 1 have spent hours prepering this cross-cxamination, and | have a specific agenda of what I want
0 get from this witness. So, if you haven't prepared your witness for that type of cross-examination, you may find
yourself bounced out of the preliminary injunction stage because your witness just destroyed your case without you
even knowing it.

Understand it--it's not like the deposition. The guy is wp on the witness stand and you are cross-examining him. You
object and the judge says "Overruled, answer the question.” The guy is unprepared and he is answering s question
before he has been prepared 10 answer that question. 1 kave had lawyers take the witness stand in breach of contract
cases admit that they breached the contract--and this is the plaintiff testifying for the defendant in the case at the TRO
stage. This sort of thing happens simply because they were unprepared to testify. Don't let that happen to you, whea
you go into an injunction prepare as if it is going wbe a trial. Don't'let the other side get hold of your witness and
turn them inside out.” o

ON THE INVESTIGATION

"Let me give you ane other little tid-bit. ¥ you think for one second you are the only person who has got
an investigator, think again. Too many people never recognize that the defense has the ability to hire people like
Kroll Associates, and if you think you are the only person in the world that has ever thought of 'a trash cover, you
had beuer think again. That's a pretty depressing thought, isn't it?"

ON PLANNING

"One of the things we also do from the defense standpoint, is we analyze our opponents budgetary
constraints. We make an analysis of how far we cm go. 1know bow many forms you have to file before you get
_that airline ticket. 1know bow msy forms you have 1 file to get spproval 10 pay that court reporter. 1am not saying
1do that, I'm saying that you need o0 recognize that the defendants have the ability to do everything you do and they
have the ability to sit there on 2 hundred thousand dollar retainer and not worry about the airline ticket. You are
scrambling around not prepering the deposition trying 10 figure out how you are going 10 pay thet ticket of yours.
S0 you need 10 talk to your budgetary people and get that worked our in advance 30 that if there are circumstances
that require quick funding you can get that done for you. And don't start thinking about where you are going 10 get
the airline tickets the day before you go to deposition, becsuse all that does is disrupt your ability 10 go right back

nMIMMhmwnm.wMiomemmhML'.
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SUBCOMMITTEE REPORT
RULES 1-14
TEXAS RULES OF CIVIL PROCEDURE

Rule 13: This rule, dealing with frivolous pleadings,
drew several very strong coments from judges and others.
However, this was of such a volatile nature that we felt
further consideration by this sub-committee and the
committee as a whole when not under the present time
constraints would be advisable.

Respectfully,

Linnizt el

Kenneth D. Fuller

00597
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GUY JONES

DISTRICT JUDGE
I02NE JUDICIAL DISIRICT

Bi-STATE JUSTICE BUILDING 100 NORTH STATE LINE TEXARKANA, TEXAS 75501

PHONE (214) 798-3004

December 13, 1989 TRCP /3

Honorable Nathan Hecht
Associate Justice
Supreme Court of Texas
Supreme Court Building
P. O. Box 12248
Austin, Texas 78711

Dear Justice Hecht:

I sincerely appreciate the privilege of appearing before the Supreme
Court to express my view regarding the revision of Rule 13. I applaud the

Court for conducting the hearings and trust that it will be helpful in your
rule revision process.

I, again, strongly urge the Court to amend Rule 13 so that the trial
judges of this state can have an effective ,tool to deal with frivolous cases
and slip-shod law practice. It is our d to do everything in our power
to restore in the legal profession higher AfYandards so that it once again will
have the respect it deserves.

GJ/cfc

cc: Hon. Thomas R. Phillips
Hon. Franklin S. Spears
Hon. C. L. Ray
Hon. Raul A. Gonzalez
Hon. Oscar H. Mauzy
Hon. Eugene A. Cook
Hon. Jack Hightower
Hon. Lloyd Doggett

00598
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RULE 13 - PROPOSED SUBSTITUTION

The signatures of attorneys or parties constitute
by them that they have read the pleading, motion, or
other paper and that to the best of their knowledge,
information and belief, formed after reasonable inquiry,
the instrument is not groundless, brought in bad faith,
or for the purpose of harassment or delay. Attorneys
or parties who shall bring a fictitious suit, or file
a fictitious pleading, motion, or other paper, and/of
file any paper for experiment, or for harassment, or
who shall make any statement in pleadings or other
papers knowing same to be false, groundlesé, frivolous,
or file any instrument for the purpose of delay or
harassment, or who shall file any instrument without
having first made reasonable inquiry as to the accuracy
thereof, may be adjudged guilty of contempt. Any attorney
or party found, after hearing, to have vioclated this
Rule may be sanctioned as provided under Rule 215-2b,
and additionally, any other sanctions the Court may
wish to impose as may reasonably be necessary to do
equity to an offended party. |

No sanctions under this Rule may be imposed
except upon hearing after notice, and any sanctions
imposed shall be subject to Appellate Review.

A general denial or request for damages does

not offend this Rule. . pPg000109
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W. HUGH HARRELL LHVJ
AT CONEY AND COUNSELQR AT Law
1708 METRQO TOWER, 1220 BROADWAY AVENUE
RES. (806) 795-1825 LUBBOCK. TEXAS 7940

November

! 6) 763-441

, 1989
Justice Nathan L. Hecht

Box 12248

. | P>
Austin, Texas-78711 /Ilﬁc /,506

Dear Judge Hecht:

As per the request of the Texas Supreme Court, I would like to
offer the following suggestions concerning the Rules.

l. Rescind ALL local rules and do not permit local Courts to trap
the practicing attorney by making Pules.

2. Require a party taking the @eppsition or - party or witness to
furnish the other attornewn a co the deposition at the ex-
pense of the one taking the deposition.

3. Require the Appellant to deliver the copy of the Transcript
and the Statement of Facts to the Appellee's attorney the day
of or after the Appellant's Brief is mailed to the Court of
Appeals; and, thereafter the Appellee's attorney will file
same with the Clerk of the trial Court.

4. Remove, rescind, delete ALL sanctions by opposing counsel for
alleged bad faith or frivilous law suits, because opposing

C,P '3 counsel NOT having any counter-claim or cross-action is using

these allegations alone to intimidate and coerce the opposing
side. These allegations have become just as abusive as the
party allegedly bringing a bad faith law suit. IF, retained
in any manner, let JUST the trial Judge file a Motion and a
hearing, and if a fact issue to be tried by a jury.

5. Reguire that a Judge NOT discuss any matter concerning the case
with one attorney when the other attorney is NOT present, where
’?;7 there are opposing counsel. And, you might ought to say an
T attorney will not discuss matters with the Court unless the
other attorney is present.

6. A Rule which would follow due process would require that NO order
or judgment of the Court would be rendered or entered unless a
hearing is set and notice served on all parties. This business

-of Courts just signing ordersand/or judgments without opposing
counself beinf afforded an opportunity to be heard is for the
birds. This 'would not apply as to a default judgment and this
might be clarified as to default judgments and say no motion
need be served upon the defaulting party. Other jurisdictions
require a Motion asking for a default judgment, and that it
be served and a date, time and palce set for a hearing thereon.

ott1000bd

7. A Rule that any appeal from an administrative agency will in fact
be trial de novo and not test an Administrative Order under the

substantial evidenqe rule. ,
Yours very truly, W Hugh Harrell | 00600

WHH:wh cc: Ret.



- PLAYING BY THE RULES

Recent Amendments to the Federal Rules of Civil Procedure, the Federal Rules of
Appellate Procedure, and the Federal Rules of Evidence Effective December 1, 1991

by John K. Chapin

On April 30, 1991, the Supreme Court transmitted
to Congress a number of changes to the Federal Rules
of Civil Procedure, the Federal Rules of Appellate Pro-
cedure, and the Federal Rules of Evidence. These
changes are to take effect on December 1, 1991. Fol-
lowing is a discussion of the major changes. Other
insubstantial changes were made to F.R.A.P. 6, 10, 26,

and 26.1.

FEDERAL RULES OF CIVIL PROCEDURE

(TRCP 18) Inability of a Judge To Proceed—Rule 63

The amendment to Rule 63 substantially revises the
current rule, which limits replacement of a judge to
disability of the judge after trial and makes no provision
for the withdrawal of the judge during proceedings. The
new rule provides that anytime after a trial or hearing
has been commenced and the judge is unable to proceed,
any other judge may proceed with it upon certifying
familiarity with record and determining that the pro-
ceedings may be completed without prejudice to the
parties. In a nonjury trial or hearing, the successor judge
must at the request of a party recall any witness whose
testimony is material and disputed and who is available
to testify again without undue burden. The successor
judge may also recall any other witness under the new
rule.

pg000111



TO: Judge Hecht June 8, 1990
FROM: Bill Willis

RE: Rule 18a, T. R. C. P.

Sandy Hughes, Judge Ron Chapman’s AA, called me this morning
about several things, one of which is language in paragraphs (c)
and (d) of this Rule.

The Rule speaks of the presiding judge of the administrative
judicial DISTRICT. This is a holdover from the old art. 200a,
when these things were called Administrative Judicial Districts. As
everyone now Xknows, Tex. Gov’t Code sec.74.042 now calls them
Administrative Judicial Regions.

You wouldn’t think this was a very big deal, but Sandy tells
me that the Dallas County P. J. decided in one or more recent
recusals that this was HE, with the usual procedural messes and
bruised feelings littering the landscape. I promised to call to
the attention of the appropriate authorities the need to bring the
Rule up to the speed 05 the statute. The which I have now done.

Pg000112
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@ourt of Appeals ¥

CLERK

CriZF JUSTICE ~. “r
WILLIAM J. CORNELIUS State of Texas TIBBY THOMAS
=% Tatri 8I.STATE JUSTICE BUILDING
JUSTICES "xth Elsﬁ'ltt 100 NORTH STATE LINE AVENUE 320
CHARLES BLEIL TEXARKANA, TEXAS 75501
BEN Z. GRANT 303/798-3046

October 13, 1993

Mr. Luther H. Soules % V/ éb?ZJQXK

1500 Frost Bank Tower 0

100 W. Houston Street /
San Antonio, TX 78205 B- /%QJJ//

ggar Luther:

By
%

Enclosed is a copy of a letter I sent earlier this week to
Chief Justice Tom Phillips. I would appreciate your letting me
know if there are any proposed changes to Rule 18a, as suggested in
this letter.

Thank you for your assistance.

Very truly yours,

-
! /
/

Charles Bleil
CB/djt

Enclosure

Pg000113A



October 13, 1993

Chief Justice Tom Phillips
Texas Supreme Court

P.O. Box 12248

Austin, TX 78711

Rgz Proposed Rule Changes
:‘;:l
Dear Tom:

This is in response to your invitation to submit rules changes
suggestions. Our court has two:

1. We would suggest that Texas Rule of Civil Procedure 18a
be amended to allow the late filing of a motion to recuse if it is
grounded on reasons not known or with due diligence knowable until
after the time for filing a motion to recuse has passed. This
would allow for a "good cause for late filing" exception in the
trial courts, just as exists in the appellate courts currently (see
Tex. R. App. P. 15(a).

2. The second suggested change concerns Rule 166b. We
believe that 166b should be amended so that when an expert witness
is designated by a party to a suit, then any party ought to be
allowed to call that witness to testify at trial.

I trust that you will put these suggestions in the appropriate
hands. Thank you.

Warmest regards,

Charles Bleil

CB/djt

pg000113B



:UT.ES OF CIVIL PROCEDURE

LES OF PRACTICE IN DISTRICT
ND COUNTY COURTS

(ION 1. GENERAL RULES

ROCESS
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.8 DURING
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oy law for the

holding of said court has not expired, such death,
resignation, or inability on the part of the judge
shall not operate to adjourn said court for the term,
but such court shall be deemed to continue in ses-
sion. If a successor to such judge shall qualify and
assume office during the term, or if a judge be
transferred to said district from some other judicial
district, he may continue to hold said court for the

" term provided, and all motions undisposed of shall

be heard and determined by him, and statements of
facts and bills of exception shall be approved by
him. If the time for holding such court expires
before a successor shall qualify, and before a judge
can be transferred to said district from some other
judicial district, then all motions pending, including
those for new trial, shall stand as continued in force
until such successor has qualified and assumed of-
fice, or a judge has been transferred to said district
who can hold said court, and thereupon such judge
shall have power to act thereon at the succeeding
term, or on an earlier day in vacation, on notice to
all parties to the motion, and such orders shall have
the same effect as if rendered in term time. The
time for allowing statement of facts and bills of
exception from such orders shall date from the time
the motion was decided.

(Amended June 16, 1943, eff. Dec. 31, 1943.)
Notes and Comments
Source: Art. 2288,

RULE 18a. RECUSAL OR
DISQUALIFICATION OF
JUDGES

(a) At least ten days before the date set for trial
or other hearing in any court other than the Su-
preme Court, the Court of Criminal Appeals or the
court of appeals, any party may file with the clerk
of the court a motion stating grounds why the judge
before whom the case is pending should not sit in
the case. The grounds may include any disability of
the judge to sit in the case. The motion shall be
verified and must state with particularity the
grounds why the judge before whom the case is
pending should not sit. The motion shall be made
on personal knowledge and shall set forth such
facts as would be admissible in evidence provided
that facts may be stated upon information and
belit;f'l if the grounds of such belief are specifically
stated. >

A A O M —

e o e -

DISTRICT AND

(b) On the day the motion is filed, copies shall be
served on all other parties or their counsel of
record, together with a notice that movant expects
the motion to be presented to the judge three days
after the filing of such motion unless otherwise
ordered by the judge. Any other party may file
with the clerk an opposing or concurring statemen:
at any time before the motion is heard.

(c) Prior to any further proceedings in the case
the judge shall either recuse himself or request the
presiding judge of the administrative judicial distric:
to assign a judge to hear such motion. If the judge
recuses himself, he shall enter an order of recusa
and request the presiding judge of the administra
tive judicial district to assign another judge to sit
and shall make no further orders and shall take n«
further action in the case except for good caus:
stated in the order in which such action is taken

(d) If the judge declines to recuse himself, h
shall forward to the presiding judge of the adminis
trative judicial district, in either original form o
certified copy, an order of referral, the motion, an
all opposing and concurring statements. Except fo
good cause stated in the order in which furthe
action is taken, the judge shall make no furthe
orders and shall take no further action in the cas
after filing of the motion and prior to a hearing o
the motion. The presiding judge of the administr:
tive judicial district shall immediately set a hearin
before himself or some other judge designated b
him, shall cause notice of such hearing to be give
to all parties or their counsel, and shall make suc
other orders including orders on interim or ancillar
relief in the pending cause as justice may requir

(e) If within ten days of the date set for trial «
other hearing a judge is assigned to a case, ti
motion shall be filed at the earliest practicable tin
prior to the commencement of the trial or othe
hearing.

() If the motion is denied, it may be reviewed fc
abuse of discretion on appeal from the final judg
ment. If the motion is granted, the order shall nc
be reviewable, and the presiding judge shall assig
another judge to sit in the case.

(g) The Chief Justice of the Supreme Court m:
also appoint and assign judges in conformity wi
this rule and pursuant to the Court Administrati

- Aet!

(h) If a party files a motion to recuse under tt
rule and it is determined by the presiding judge
the judge designated by him at the hearing and
motion of the opposite party, that the motion
recuse is brought solely for the purpose of del
and without sufficient cause, the judge hearing t
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TELEPHONE: 713/651-515t LONDON
TELEX 78-2829

FULBRIGHT & JAWORSKI

1301 MCKINNEY
HousTON,TEXAS 77010 HOUSTON

WASHINGTON.D.C.

AUSTIN
SAN ANTONIO
DALLAS

ZURICH
TELECOPIER: 713/ 651-5246

FULBRIGHT JAWOR

SKI &

ReEAvIS MCGRATH

NEW YORK
LOS ANGELES

January 11, 1990

TO: SUPREME COURT ADVISORY COMMITTEE

FROM: Subcommittee on Rules 15 to 165

At our subcommittee meeting held on January 8, 1990,
we considered (i) the various comments made at the public
hearing held on November 30, 1989 addressing the proposed
changes in the Texas Rules of Civil Procedure, (ii) the written
suggestions and comments of attorneys forwarded to our
subcommittee, and (iii) additional proposals for rule changes.
The persons participating in the meeting were David Beck, Pat

Beard, and Elaine Carlson. The conclusions reached at the
meeting were as follows:

9. Rule 20. The existing rule deals with the
minutes of the court. The concern expressed is that "a special
judge" is required to sign the minutes of proceedings that were
had before him. However, the current practice apparently is
that visiting judges never sign the minutes. The subcommittee
believes that the concern expressed raises the more basic
question of whether rule 20 is an anachronism. The
subcommittee therefore believes that, unless there is some
unknown reason why this rule should exist, repeal should be
considered. In the alternative, the subcommittee recommends
that the last sentence of the rule be deleted.

Pg0o00114

J0601



RECOMMENDED NEW RULE
RELATIVE TO READING AND SIGNING MINUTES

Rule 20. Minutes Read and Signed

On the last day of the session, the minutes shall be read,
corrected and signed in open court by the judge. [Eeech—apeeial

pg00013?
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JUDGE B.F.(BILL) COKER | o _
—_ T 3823 Calculus Drive g
- Dallas, Texas 75244 k W e e
(214) 247-8974 : /
4
December 30, 1989 ey

© S-@igdwda/a
pouto- ¢%—J—7a)

Mr. Luther H. Soules

Chairman, Rules Advisory Committee
175 E. Houston Street

San Antonio, Texas 78205-2230

Re: Suggested rule change

s .
(=)
Dear Mr. Soules: _ g

Enclosed are recommended changes and additions to the Te
Rules of Civil Procedure. Additions to existing rules and new
rules are designated by underlined text of the rule. Portions
of existing rules which are deleted are enclosed in brackets

and lined through. Please submit these suggestions to your
committee for consideration.

Reading and Signing Minutes:

My recommendation relative to Rule 20, Texas Rules of Civil
Procedure, is a pragmatic recommendation.

Rule 20, as it now exists, requires each judge who acts
on behalf of a court to sign the minutes of that court at the
end of each session. As a visiting judge, I frequently serve
a large number of ‘different courts in different areas of the
state. I have never been offered an opportunity to sign the
minutes of any court at any time in the three years I have been
serving as a visiting judge.

.The most direct method of remedying this logistic problem
is to eliminate it. Therefore, I recommend requiring the judge
of the court to sign for all who have served the court. This
is accomplished by deleting the last sentence of Rule 20.

A copy of my proposed changé to Rules 20 is attached to
this letter.

Pg00011s6
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MARTINEC, HARGADON & WISE / 244N
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW %
JOSEPH D. MARTINEC MAILING ADDRESS DEBORAH A BYNUM®*®*
PATRICK C. HARGADON POST OFFICE BOX 2i186 DANIEL L. MILLER

TEXAS BOARD OF LEGAL SPECIALIZATION 701t BRAZOS

AUSTIN, TEXAS 78701

FAX {512) 477-4702
TELEPHONE (S12) 477-7599

February 12, 1992 ;
Mr. Luther Soules

SOULES & WALLACE E;S
10th Floor '
175 East Houston Street b\'y %/

LARRY W wWIiSE® AUSTIN, TEXAS 78768 S*ALSO AOMITTED IN THE DISTRICT OF COLUMBIA
DEBORAH E. BERKEY WILDER
*BOARD CERTIFIED CIVIL TRIAL LAW IOI0 AUSTIN CENTRE ‘

San Antonio, Texas 78205-2230

Re: Rule 21 )
Texas Rules of Civil Procedure

Dear Mr. Soules:

On a somewhat irregular basis I write letters to the various
Chairmen (now Chairpersons) of the Rules Committee regarding what
I perceive to be a problem with Rule 21. The enclosed last page
of a pleading filed by Mr. Charles Jordan is the best example I
have received today. Admittedly Mr. Jordan is somewhat behind
the times -- Rule 72 was repealed in September of 1990 and I fail
to see how the exemplar Certificate of Service could be
considered to be "over signature" as now required by Rule 21 --
but I digress. My suggestion is that Rule 21 and 2la together be
amended to require that the certificate of service be required to
show the persons to whom service was made, the address, the
manner of service, and the date of service.

Without unduly picking on Mr. Jordan, a call to his office
inquiring as to the identity and location of those persons served
produced a very polite and equally unhelpful response along the
lines of "1'll have to research that and get back with you."

As defendants often find themselves getting into somewhat
larger lawsuits well after the discovery process has started, it
is often impossible to determine the current parties. The
plaintiffs just chuckle, but the problem is real.

I would appreciate your relaying my concerns to the other
members of the Rules Committee. Your failure to do so will
result in my making a small cash donation in your name to L. Ron
Hubbard.

Pg000117
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Mr. Luther Soules
February 12, 1992
Page 2

Thanks for your assistance.

Very trury yours,

e /ﬁif:;?Q,VWise/%é49/
LWW/smr ; T

Enclosure T
2
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Any moneys owed by Garnishee to Defendant or claims for money or property belonging

to Defendant in the hands of Garnishee are assets of the bankrupt Defendant’s estate and subject
to the sole control of the Trustee in Bankruptcy. As a result of the filing of said bankruptcy,

Plaintiff cannot proceed against the Garnishee for any moneys owed the bankrupt Defendant.

Therefore, Plaintifl respectfully requests that this case of action be abated until such time
as the automatic stay in the bankruptcy case described in Exhibit "A” attached hereto is no longer
in effect as to the parties herein and the subject matter of this lawsuit.

Respectfully submitted,

MOORE, PAPE & JORDAN, P.C.
ATTORNEYS AT LAW

434 N. TRAVIS STREET
SEGUIN, TEXAS 78156-4934
(512) 379-4962

BY: /s/
CHARLES R. JORDAN
State Bar No. 11006000
CHRISTOPIIER II. MOORE
State Bar No. 14323630

CERTIFICATE OF SERVICE

The foregoing signature of counsel is also certification as to compliance with the provisions
of Rules 21a and 72, Texas Rules of Civil Procedure.

i
i
\
)
t
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PLAYING BY THE RULES

Recent Amendments to the Federal Rules of Civil Procedure, the Federal Rules of
Appellate Procedure, and the Federal Rules of Evidence Effective December 1, 1991

by John K. Chapin

On April 30, 1991, the Supreme Court transmitted
to Congress a number of changes to the Federal Rules
of Civil Procedure, the Federal Rules of Appellate Pro-
cedure, and the Federal Rules of Evidence. These
changes are to take effect on December 1, 1991. Fol-
lowing is a discussion of the major changes. Other
insubstantial changes were made to F.R.A.P. 6, 10, 26,
and 26.1.

FEDERAL RULES OF CIVIL PROCEDURE

Service and Filings of Pleadings and Other Papers—
Rule 5 :

Rule 5(d) is amended to require that the person
making service under the rule make and file a certifi-
cation that service has been effected. Up until now, local
rules generally have imposed this requirement. Rule 5(e)
has been amended to allow facsimile transmission of
court pleadings and other papers if permitted by district
court local rules, provided those rules are consistent with
standards established by the Judicial Conference of the
United States. The amendment also directs that the clerk
shall not refuse to accept for filing any paper because
it is not presented in proper form. Thus, the new amend-
ment ensures that such refusal of papers for filing is to
be performed only by a judicial officer.

(TRCP 21)
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WENDELL 8. LOOMIS é /O
Attorney at Law
14610 Falling Creek Drive -
Houston, Texas 77068-2938

(713) 893-5900
FAX (713) 893-5732 ' L .
AR

May 6, 1991 ' /ﬂé/(%w

Tenth Floor .
Republic of Texas Plaza \
<

Soules & Wallace " -/ .
Attorneys-at-Law Cjig} kjygﬂ

175 East Houston Street
San Antonio, Texas 78205-2230

Re: Proposed Changes to TRCP 21 and 91
Add Rule 200.2.a.; Rule 201.3.

Gentlemen:

Originally I requested consideration of changes to Rule 21,
2la and 21b, as the result of the Trevino vs. Hidalgo
Publishing Company case. Please see my letter of March 21,

1991, attached.

In reviewing the rules on another discovery issue, I find
that Rule 200 has a similar problem. The first sentence of

Rule 200.2.a. is as follows:

Reasonable notice must be served in writing by the

party, or his attorney, proposing to take his

deposition upon oral examination to every other party

or his attorney of record.
Rule 201.3. also states:

When a deponent is a party, service of the notice upon

the party or his attorney shall have the same effect as
" a subpoena served on the party. If the deponent is an

agent or employee who is subject to the control of

a party, notice to take the deposition which is served

upon the party or the party's attorney of record shall
have the same effect as a subpoena served on the

deponent.

There may be other places in the rules that I simply haven't

spotted where the same or similar wording is used.

Of
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Soules & Wallace
May 6, 1991
Page Two

course, where you have an unsophisticated client, injury and
prejudice could occur by notice to the client and not the
lawyer.

May I suggest that wording similar to Rule 168.1. or Rule
169.1. be added to the rules in question. The wording in
Rule 168 and 169 is similar as follows:

Whenever a party is represented by an attorney of
record, service of a Request for Admissions shall
be made on his attorney unless service on the party
himself is ordered by the Court. Rule 169.

When a party is represented by an attorney, service of
interrogatories and answers to 1nterrogator1es shall be
made on the attorney unless service upon the party
himself is ordered by the Court. Rule 168.

A review of the Trevino vs. Hidalgo Publishing Company
reasoning will point out the necessity for these changes.

Very truly yours,

Wendell S. lLoonis
WSL:dkm

cc: Honorable Nathan L. Hecht
David J. Beck .
Honorable Bob L. Thomas
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WENDELL S. LOOMIS
Attorney at Law
14610 Falling Creek Drive
Houston, Texas 77068-2938
(713) 893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas
Supreme Court Building

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 2la, 21b Methods of Service
Trevino vs. Hidalgo Publishing Company d/b/a The
Edinburgh Daily Review, No. 13-90-025-CV (Corpus
Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and
looking at Rule 21la was aghast to find that the Rule does
not absolutely require notice to be served upon the attorney
of record, but the rule authorizes the Notice to be served
on the party or his attorney of record.

I thought this question had been put to rest several years
ago when I complained about Rule 72, which required
pleadings to be served only on "adverse" parties instead of
all parties, only to discover that Rule 72 and 73 have now
been consolidated into Rules 21, 2la, and 21b, which are now
the offending wording.

The original reason for my complaint was that where there
were multiple plaintiffs and/or multiple defendants, one
plaintiff could deal with one defendant independent of the
other parties and not be in violation of the rules and
create considerable confusion in the case. As I recall,
this Rule was amended, then the amendment was withdrawn,
then it was re-—-amended, and now consoclidated to Rule 2la and
21b. In the corporate and commercial law practice,
trickiness is part of the game (I know I don't have to tell
you this) and justice certainly does not prevail under the
circumstances described by the Trevino vs. Hidalgo case

Pg000123



Honorable Just..e Eugene A. Cook
March 21, 1991

Page Two

Can we have a wording under Rule 21, 2la, 21b, or 21lc to the

effect that

pleadings, notices, and documents must be served upon
all counsel of record, but if there is no counsel for

party, then upon the party or the parties' designated
agent.

Gene, I feel that this matter is urgent! The Trevino case
may or may not come up before the Supreme Court. The
Trevino case on first blush appears to be technically
correct. For that reason, I think all haste must be taken
to amend the rules so that all counsel are requested to

serve all other counsel with pleadings, notices, motions,
and applications.

Your urgent attention to this problem would be very much
appreciated.

WSL:dkm
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SPIVEY, GRIGG, KELLY AND KNISELY =,
ATTORNEYS AT LAW '
BROADUS A. SPIVEY RICK LEEPER
BOARD CERTIFIED A PROFESSIONAL CORPORATION JORN & Lo UM
PERSONAL INJURY TRIAL LAW 48 EAST AVENUE, SUITE 300 GATORS
p. 0. BOX 2011
DICKY GRIGG AUSTIN, TEXAS 78768-2011 5 MELVALYN TOUNGATE
BOARD CERTIFIED BUSINESS MANAGER
PERSONAL INJURY TRIAL LAW (512) 474-6061

FAX: (512) 474-1805
PATKELLY
BOARD CERTIFIED e
PERSONAL INTURY TRIAL LAW

A i o, April 30, 1991 QW .
QVIL APPELLATE LAW
\. /{{}itix '
Mr. David J. Beck /{
Fulbright & Jaworski

1301 McKinney, Ste. 5100
Houston, TX 77010-8095

Re: Supreme Court Advisory Committee
Proposed Changes to TRCP 21, 47 and 91

Dear David:

I will take this opportunity to reply to your letters of March 7th and April 8th.

On Rules 21, 21a and 21b, I concur with Wendell Loomis that the present
provision is inappropriate and unsatisfactory. Mr. Loomis’ suggested correction
seems to meet the objection appropriately. There are lawyers who will serve a
party in order to “technically comply” with the service rules even when they have
an attorney. That should not be allowed.

Re TRCP 47, Mr. McMurray points out an area which our rules do not adequately
address: the hiatus between county court at law jurisdiction and district court
jurisdiction. I do not find that to be a problem in my own practice. I recall that
Rule 47 was changed to its present reading in order to avoid the temptation for a
plaintiff to plead for a lot of money and thus obtain press coverage. It would not
bother me to provide that no amount is required to be pled or to simply provide that
a specific amount should be pled. The latter suggestion would probably solve the
complaints, but I fear the insurance clients of some of ihe defense bar would
strongly object. :

Re TRCP 91, I do not think the suggested amendment to TRCP 91 offers an
adequate solution. It seems to me that the rules should be as universal as possible
and to improve the rule would require simplifying it. I suggest simply requiring
that special exceptions be filed ten days prior to trial period.
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April 30, 1991
Page 2

It seems to me that providing complicated time period simply multiplies the trial

court’s burden and certainly complicates the procedure for us practitioners.

Sincerely,

L sot- ey

Broadus A. Spivey
BAS/sm

cc:  Mr. Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 10th Floor
175 E. Houston St.
San Antonio, TX 78205-2230
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mE s e



K ) N .
R K - .

2|

WENDELL 8. LOOMIS

Attorney at Law
14610 Falling Creek Drive
Houston, Texas 77068-2938

(713) 893-5900

FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas
Supreme Court Building :

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 2la, 21b Methods of Service
Trevino vs. Hidalgo Publishing Company d/b/a The
Edinburgh Daily Review, No. 13-90-025-CV (Corpus
Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and
looking at Rule 2l1la was aghast to find that the Rule does
not absolutely require notice to be served upon the attorney
of record, but the rule authorizes the Notice to be served
on the party or his attorney of record.

I thought this question had been put to rest several years
ago when I complained about Rule 72, which required
pleadings to be served only on "adverse" parties instead of
all parties, only to discover that Rule 72 and 73 have now
been consolidated into Rules 21, 21la, and 21b, which are now
the offending wording. '

The original reason for my complaint was that where there

were multiple plaintiffs and/or multiple defendants, one

plaintiff could deal with one defendant independent of the
other parties and not be in violation of the rules and
create considerable confusion in the case. As I recall,
this Rule was amended, then the amendment was withdrawn,
then it was re-amended, and now consolidated to Rule 2la and
21b. In the corporate and commercial law practice,
trickiness is part of the game (I know I don't have to tell
you this) and justice certainly does not prevail under the
circumstances described by the Trevino vs. Hidalgo case
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Honorable Justice Eugene A. Cook
March 21, 1991
Page TwoO

Can we have a wording under Rule 21, 2la, 21b, or 21c to the
effect that

pleadings, notices, and documents must be served upon
all counsel of record, but if there is no counsel for a

party, then upon the party or the parties' designated
agent. '

Gene, I feel that this matter is urgent! The Trevino case
may or may not come up before the Supreme Court. The
Trevino case on first blush appears to be technically
correct. For that reason, I think all haste must be taken
to amend the rules so that all counsel are requested to
serve all other counsel with pleadings, notices, motions,
and applications.

Your urgent attention to this problem would be very much
appreciated.

Very truly yours,

Wwehdell S. Loo i’

WSL:dkm
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THE SUPREME COURT OF TEXAS

CHIEFIUSTICE 4 PO. BOX 12248 AUSTIN, TEXAS “8711 CLERK
THOMAN R, PHILLIPS JOHN T abavis
TEL. (S12) 3031312
JUSTICES EXECHTIVE WS T

FAX: (512) 463-13065

RAUL A GONZALEZ WILLLAM 1 WIS
OSCAR H MAUZY

EUGENE A COOK Q/ ADMINISTRATRVE ass T
JACK HIGHTOXER MAKY ANN DEFIBAL H

NATHAN L. HECHT

LLOYD DOGGETT
JOHN CORNYN
ROBERT A. ‘BOB™ GAMMAGE March 26, 1991

M*
WM

Enclosed is a copy of a letter Justice Cook received from Wendell Loomis regarding
Texas Rule of Civil Procedure 21.

Mr. Luther H. Soules III /

Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,
than L. Hecht
Justice
NLH:sm
Encl.

Pg000129



CHANGES PROPOSED BY LUKE SOULES:
Rule 21a. METHODS OF SERVICE

Every notice required by these rules, and every pleading, plea, motion, or other form of
request required to be served under Rule 21, other than the citation to be served upon the filing
of a cause of action and except as otherwise expressly provided in these rules, may be served by
delivering a copy to the party to be served, or the party's duly authorized agent or attorney of
record, as the case may be, either in person or by agent or by courier receipted delivery or by
certified or registered mail, to the party's last known address, or by telephonic document transfer
to the recipient's current telecopier number, or by such other manner as the court in its discretion
may direct. Service by mail shall be complete upon deposit of the paper, enclosed in a postpaid,
properly addressed wrapper, in a post ofﬁce or ofﬁc1al depos1tory under the care and custody
of the Umted States Postal Service. Se eRt-tFans

ant-chall ha deamad N £ 'z,,/-
4 WWW/W}IEHCVCI’ a party has thc right or is

required to do some act within a prescribed period after the service of a notice or other paper
upon him and the notice or paper is served upon by mail or by telephonic document transfer,
three days shall be added to the prescribed period. Notice may be served by a party to the suit,
an attorney of record, a sheriff or constable, or by any other person competent to testify. The
party or attorney of record shall certify to the court compliance with this rule in writing over
signature and on the filed instrument. A certificate by a party or an attorney of record, or the
return of an officer, or the affidavit of any person showing service of a notice shall be prima
facie evidence of the fact of service. Nothing herein shall preclude any party from offering proof
that the notice or instrument was not received, or, if service was by mail, that it was not received
within three days from the date of deposit in a post office or official depository under the care
and custody of the United States Postal Service, and upon so finding, the court may extend the
time for taking the action required of such party or grant such other relief as it deems just. The
provisions hereof relating to the method of service of notice are cumulative of all other methods
of service prescribed by these rules.
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THE SUPREME COURT OF TEXAS
l CH‘EFJ\L'STICE HILLP PO. BOX 12248 CAPITOL STATION CLERK
THOMAS R PHILLIPS A CSTIN, TEXAS -8-11 JOHN T ADAMS
JUSTICES (512) 4631312 EXECUTIVE ASS T
FRANKLIN S SPEARS WALLIAM L. WILLIS
l C L RAY
i RALL A GONZALEZ ADMINISTRATIVE ASST
OSCAR H. MALZY . MARY ANN DEFIBAUGH
EUGENE A COOK y
l JACK HIGHTOWER - | AV
NATHAN L. HECHT
LLOYD DOGGETT October 3, 1990
2 {fpd
./
Mr. Jose R. Lopez 11 v
Law Offices of Terry Bryant \
West Memorial Office Park

8584 Katy Freeway, Suite 108
Houston TX 77024

Dear Mr. Lopez:

Thank you for your recent letter regarding the 1990 changes in the Texas Rules of Civil
Procedure. \

Regarding your question whether a trial court can, without notice or hearing, change a
pretrial order agreed to by the parties, Rule 166 does not specifically speak to this. Inasmuch
as the issue you raise is one which may someday come before this Court, I hope you will
understand my inability to venture any further view on your question.

Regarding filing and service via facsimile transmission machines, the Court and our
Committee fully recognize that there is much potential for problems and abuse, like those you
pose. I think it would be fair for me to say that our view of the changes made this year was to
allow use of facsimile transmission in filing and serving court documents in recognition of the
ready availability of this technology. We are anxious to see what problems may develop and
hopeful that they will not be too many or too hard to remedy by future changes. Only time will
tell.

EY

Finally, regarding your comments on expert witness fees, and specifically those charged

- by doctors, you make an interesting suggestion which I will pass along to our Committee for full

consideration in the future (along with your other comments). We are greatly benefitted by the

expertise and experience of the members of our Committee and look to them for
recommendations on ideas like the one you have proposed.
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Mr. Jose R. Lopez I
October 3, 1990
Page Two

Thank you for your interest in the rules.

NLH:sm

Xc: Mr. Luther H. Soules III
Soules and Wallace
Tenth Floor

Republic of Texas Plaza
175 East Houston Street
San Antonio, TX 78205-2230

Sincerely,

Nathan L. Hecht
Justice

Pg000132
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TERRY BRYANT
ATTORNEY AT LAW
WEST MEMORIAL OFFICE PARK
8584 KATY FREEWAY, SUITE 108
HOUSTON, TEXAS 77024
TELEPHONE (713) 973-8888

JOSE R LOPEZ [1

October 1, 1990

Texas Supreme Court
Rules Advisory Committee
P. O. Box 12248

Austiny TX 78711

RE: New Texas Rules of Court for 1990
Dear Committee Members:

Recently I attended a meeting on the 1990 changes to the Texas Rules of Civil
Procedure. The stamina that you, as a committee, have demonstrated to incorporate these
rule changes is commendable. Your time and effort were well spent and are truly
appreciated by the Judiciary and the Bar at large.

I have a few questions regarding the rule changes. If you have an opportunity, I
would appreciate a short reply from you so that I may better understand and utilize these
changes in my practice.

The first question I have concerns Rule 166--Pre-Trial Conference. If Rule 166
allows the attorneys of record to arrive at an agreed docket control order, which includes
the discovery schedule, can a Judge change the agreed docket control order without a
hearing or notification to the parties, thus circumventing the agreement of counsel?

My next comment concerns the fax machine. Most offices these days have facsimile
transmission machines. They have been helpful in obtaining and transmitting information
in an expeditious manner. However, sometimes when the fax transmission is smudged or
crroneously fax’d to the wrong number, the sender is not aware that the communication
was not received. As an example, the sender believes that a motion for summary judgment
has been filed and received. Yet, due to some "electronic error”, the fax machine does not

" make it clear to the sender that it has not been received or has been erroneously sent

elsewhere. What I perceive in the future are that motions to strike answers, motions for
reconsideration, and . motions for "hypertechnicalities” will be fax'd, which will lead to
headaches in the future. While we appreciate the Courts’ and the Committee’s efforts to
facilitate our communications, I believe in this area that our age-old, standard manner of
mailing, personal service, and filing should be maintained. In addition, since the Rules now
allow us to fax material to the Courthouse, will there be a sufficient number of fax
machines to facilitate the facsimile transmissions that the Courthouse will no doubt be
receiving usually at the eleventh hour on a Friday afternoon?
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Texas Supreme Court
Rules Advisory Committee
October 1, 1990

Page Two

Another comment I have deals specifically with doctors’ fees. Recently, I attended
several doctors’ depositions where they charged fees in excess of $750.00 an hour. While
it is true that doctors should be paid for their deposition testimony since they are not
tending to their patients, I believe the fees charged by doctors in this area have skyrocketed.
Physicians, indeed, are an integral part in the treatment of patients for which they are
handsomely compensated, the time they spend on depositions should not be used as a
means of extorting additional fees to simply state their treatment of a particular patient.
It is well known in our profession that the doctors’ fees are not paid by the attorney, but
out of the client’s settlement. It is the client, the plaintiff or defendant, who needs to be
protected from absorbing these costs since it is their money from which these doctors are
paid.

The Court has a fixed rule governing fees paid to interpreters. Could the Court not

also put a cap on expert fees or appoint doctors from an independent list, similar to the

Texas Workers’ Compensation Act, to act as an interpreter for the Court? Thus, we would
have a truly independent doctor whose compensation will be relatively fixed by that Court.

I do appreciate your tirhe and attention and look forward to hearing from you.

w2t
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LYON & LYON 7/

ATTORNEYS AND COUNSELORS AT LAW

ROBERT CHARLES LYON 3301 CENTURY DRIVE - SUITE A
TED B. LYON. JA. ROWLETT, TEXAS 75088

BRUCE A. PAULEY" (214) 412-0412

SAND! FUDGE ’ Sep tember 7 , 1990 FAX: (214) 475-5804

SR —ala.
/- adz)

Rules Advisory Committee
The Supreme Court of Texas
Post Office Box 12248
Austin, Texas 78711

Ladies and Gentlemen:

Having read the newly adopted Rules of Civil Procedure and
viewed <th2 State Bar videotape regarding same, I would like to
make the following comments.

The first three comments are by way of housekeeping.
TexX.R.App.P. 90(e) refers to paragraph (c¢), but this paragraph
has been renumbered. It should refer to paragraph (4d).

Should not Tex.R.App.P. 74(a), (q) and 91 refer to "parties
to the trial court's £final judgment or appealable order ..."
rather than just the parties to the trial court's final judgment?

Gender neutral changes were missed in Tex.R.App.P. 111 and
114(e}.

The provisions of Tex.R.Civ.P. 2la that telephonic document
transfer after 5:00 p.m. is deemed to be served on the following
day 1is a positive step. May I suggest that service by hand
delivery after 5:00 p.m. should also be deemed to be served on
the following day.

The provisions of Rule 21a allowing service by FAX may
result in appellate briefs being served on opposing parties by
FAX. To me, this is unacceptable. A 60 to 70 page FAX document
is unwieldy and generally unworkable. May I suggest that
Tex.R.App.P. 74(q) regarding service of briefs be amended ¢to
require service of one or two copies of briefs bound in the same
manner as those filed with the Court. This would be helpful if
for no other resason than to inform opposing counsel of the color
of binding to be avoided. )

Finally, I would like to suggest that summary judgment Rule

166a(c) be amended to require the filing party to serve briefs
upon the adverse party and the Court no later than forty-eight
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Rules Advisory Committee
September 7, 1990
Page 2

148) hours prior to the time of the hearing. The common practice
1s now for the moving party to file a "bare bones" motion and
then to bring a brief with them to the hearing. This can provide
the moving party with an unfair advantage if the Court allows the
consideration of the brief over the adverse party's objections,
particularly sinc2 the brief serves to answer the adverse party's
response and opposing affidavits.

Thank you for your consideration of these matters. If I may
clarify my comments and suggestions in any way, please do not
hesitate to contact me and I will gladly do so.

Sincerely yours,

il ﬁ{’zéitxff
ruce A. Pauley “77

BAP/jc

BAP.L2

pq00013®



- .

Wolljam C - "00Ns

Bo it Ceraed in Famuly Law

Anct Civil Triail Law

Texas Board ot Legal Speaializaton

Kenneth DL Fuiler
Board Ceruned in Famuly Law
~xas Board ot Legal Specializanon

Mke MeCuriey
Board Cerutied in Famuly Law
Texas Board ot Legal Speciahizaion

IKe Vanden Evkel

Board Cernned in Fanuly Law

And Civil Tnai Law

Texas Board of Legal Specializaton

Koons. Fuller, McCurley

& Vanden Evkel

A Protessional Corporation

Practice Limited
To Matrimonial Law
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Robers £ Holmes, Jr.

Board Certntied in Famils Lass
Texas Board ot Legal specalizauon
Mary Johanna Mo Curley

Board Certined i Family faw

Texas Board ot Lesdal Speciauzauon

hmmy L. verner, Jr.
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Texas Board of Legal Speciahzanon

Kevin R, Fuller
Board Certtied n Family Lasw
Texas Board ol Legal Specializanon

KRetith Mo Nelson
Board Cerutied 1y Family Law
Texas Board ot Legal Specializanon

Michael R. DeBruin

Mr. Davi¥d J. Beck

.

Dear David:

Fulbrjght & Jaworski

AAan . 00|

Re: Sevice of Pleadings by FAX

This will acknowledge receipt of your correspondence regarding
service by fax dated May 25, 1990.

I have read Dalton's suggestion,
identify with the problem even though we have a small law firm.

Conceptually,

however in practice,

and believe me, I can

service by fax seems to be an ideal solution,

we are discovering the same problems that

Dalton refers to in "getting the information to the person with the
real need to know". I would suggest that we consider requiring
lawyers who sign pleadings to include the fax number to which
service by fax is to be sent. If there is no desiganted number on
the pleadings, then no service by fax unless agreed in writing and
filed with the Court a la Rule 11. This way, if a firm has
multiple fax receivers, the service will only be valid if sent to
the number designated on the pleadings.

pPg000137
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Mr. David J. Beck
June 4, 1990
Page 2

I am copying Dalton on this letter with a request that he
forward copies of his comments to me since I am also on the
Committee.

Respectfully,

. Kenneth D. Fuller
KDF/mw

cc: W, Dalton Tomlin
uther H. Soules, IIT
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CABLE VINELKINS LONDON WI-TELEX 24i40 May 9 1990/ TELEPHONE 214 220-7700

Luke Soules, Esquire X Lf‘»’
Soules & Wallace
175 East Houston, 10th Floor

Republic of Texas Plaza
San Antonio, Texas 78205

RE: Service of Pleadings by FAX

Dear Luke:

In a large law firm with numerous FAX machines scattered around the various
offices, there is a significant risk that an opponent will serve a pleading on one of the
attorneys by sending it to an unattended, automatic-receiving FAX machine. The pleading
might sit at the FAX machine for hours or days, or possibly be picked up by some
secretary or messenger and discarded or misdelivered.

In our Firm, at least, there is no record when a pleading is received by an
unattended, automatic-receiving FAX machine. Thus, while we have distributed some
FAX machines configured in a send-only mode, we have resisted distributing FAX
machines which will automatically receive documents. We have instead tried to force all
incoming FAXs through our manned, central FAX Room. But the pressure continues to
mount within our Firm, particularly from the non-litigating attorneys, to w1de1y disseminate
FAX machines that both send and receive documents.

The risk of uncontrolled service of pleadings is greatest when dealing with
opponents who will deliberately misuse the system. Fortunately, there are only a few such
attorneys, but over the years we have encountered a handful of attorneys who I believe
would deliberately, if given the chance, serve pleadings on attorneys in our Firm by
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Mr. Luke Soules
May 9, 1990
Page 2

sending them to a FAX machine where the document is less likely to be delivered to the
proper party.Y With respect to most lawyers, I believe this problem can be handled by
an agreement which would be filed of record with the Court. For example, if I had a
FAX machine located outside the door of my office that my secretary could keep an eye
on, I would endeavor to work out a written agreement with my opposing counsel by which
we stipulated that each of us could serve pleadings upon the other by FAX provided they
are sent to the specific FAX numbers stated in the Stipulation. We would then file the
Stipulation with the Court. It is my belief that the Texas Rules of Civil Procedure should
be amended to embody a similar concept; namely, that pleadings can be served by FAX
only when an attorney has consented, in a document filed with the Court, to receiving
service of notices by FAX. Perhaps this can be accomplished by amending Rule 21a to
add the following sentence:

. . . When the attorney of record has consented, in a writing filed with the Court,

to receipt of service by telecopy or other electronic medium, every notice required

by these Rules, other than the citation to be served upon the filing of a cause

of action and except as otherwise provided in these Rules, may be served by

transmitting a copy electronically to the prescribed location specified in the

written consent . . .

This is the same type of lawyer who now takes advantage of the change in the Texas Rules
which eliminates the need for filing interrogatories with the Court. We believe there is at
least one attorney who has sent our Firm an empty envelope allegedly containing
interrogatories requesting the identification of witnesses. We believe this unscrupulous
attorney very carefully addressed the empty envelope to our Firm name only, omitting the
name of the attorney to whom the envelope should have been delivered. We further
believe he then prepared the green card to be signed by "Vinson & Elkins" and stated on
that green card that it was for the service of interrogatories. He carefully made certain the
certified number was not on the envelope and that there was no return address. Our Mail
Rooms representative signed for the envelope at the post office along with hundreds of
other certified letters that we receive each day. The envelope ended up in our Mail Room
and of course could not be delivered because there was no attorney name on the envelope,
We could not figure out who sent the envelope because there was no return address on the
envelope. The green card had been signed for at the post office and sent back to the
unscrupulous attorney and therefore we did not have that information. The certified
number was not on the envelope. We opened the envelope looking for information and
it was empty. Our Mail Room threw up its hands in dismay. At the time of trial, the
unscrupulous attorney objected to our attorney putting on key witnesses, claiming that our
lawyer failed to identify the witnesses in response to his interrogatories. Our lawyer stated
he never received the interrogatories. The unscrupulous attorney then produced the green

card and a copy of the interrogatories as proof that they were served and simply not
answered.
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Mr. Luke Soules
May 9, 1990
Page 3

Please let me know what you think of this suggestion. I will be happy to do
anything you suggest to help solve this problem.

With best regards.

. Dalton Tomlin

WDT/se

CAFAX\SOULES.LTR
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RULE 21A. NOTICE

Every notice required by these rules, and every pleading, plea, motion, or other from of
request required to be served under Rule 21, other than the citation to be served upon filing of
a cause of action and except as otherwise expressly provided in these rules, may be served by
delivering a copy to the party to be served, or the party’s duly authorized agent, or attorney
of record, as the case may be, either in person or by agent or by courier receipted delivery or
by certified or registered mail to the party’s last known address, or by telephonic document
transfer to the recipient’s current telecopier number, or by such other manner as the court in its
discretion may direct. Service by mail shall be complete upon deposit of the paper, enclosed in
a postpaid, properly address wrapper, in a post office or official depository under the care and
custody of the United Staten Postal Service. Service by telephonic document transfer after
5:00p.m. local time of the recipient shall be deemed served on the following day. Whenever a
party has the right or is required to do some act within a prescribed period after service of a
notice or other paper upon him and the notice or paper is served upon him by mail or by
telephonic document transfer, three days shall be added to the prescribed period. Notice may be
served by a party to the suit, an attorney of record, a sheriff or constable, or any other person
competent to testify. The party or attorney of record shall certify to the court compliance with
this rule in writing over signature and on the filed instrument. A certificate by a party or an
attorney of record, or the return of an officer, or the affidavit of any person showing service of
a notice shall be prima facie evidence of the fact of service. Nothing herein shall preclude any
party from offering proof that the notice or instrument was not received, or, if service was by
mail, that it was not received within three days from the date of deposit in a post office or
official depository under the care and custody of the United States Postal Service, and upon so
finding, the court may extend the time for taking the action required of such party or grant such
other relief as it deems just. The provisions hereof relating to the method of service of notice
are cumulatve of all other methods of service prescribed by these rules.

Comment to 1990 changs: To aliow for service by carrent delivery means and technologien.

Rule 21a is clear enough concerning those notices that are exchanged between attomeys during
the course of the suit But does not address the service of "show cause” orders or "contempt
notices”. We need a rule that defines a "show cause” or "contempt notice”, indicates by whom
it may be scrvcd,‘ when it may be served and whether an order is required under Rule 103. Case

law indicates that in cases of non payment of child support the respondent must be personally
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served with the contempt notice but Rule 21a fails to conform to that ruling. See Ex parte Flovd

W. Herring, Jr. Relator {438 S.W. 2d 801]. It that case a contempt notce was delivered to the

respondents attorney of record who failed to notify him of the hearing. He was subsequently
arrested, jailed on a writ of attachment and then brought before the court. The appeals court

ruled that where a person is to be deprived of his liberty pérsonal service of the notice bust be

obtained. Rule 21a fails to provide for personal service in cases of contempt.
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THE SUPREME COURT OF TEXAS

CHIEF JUSTICE AUSTIN, TEXAS 871 1 CLERK

THOMAS R PHILLIPS PO. BOX 12248 USTIN. TEXAS 78 JOHN T. ADAMS
TEL: (512) 463-1312

JUSTICES , 36 EXECUTIVE ASST.

RAUL A. GONZALEZ FAX: (512)463-136 WILLIAM L. WILLIS
" OSCAR H. MAUZY

EUGENE A COOK ADMINISTRATIVE ASST.
JACK HIGHTOWER MARY ANN DEFIBAUGH

NATHAN L. HECHT
1LOYD DOGGETT
JOHN CORNYN

 BOB GAMMAGE November 18, 1992 H-HD J W

Mr. Luther H. Soules III

Soules and Wallace '
Tenth Floor

Republic of Texas Plaza ‘

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

Enclosed is a letter from Alwin Pape, Jr. suggesting a proposed amendment to Rule 21A.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,
Nathan L. Hecht
Justice

NLH:sm

Encl.
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CHIEF JUSTICE
THOMAS R PHILLIPS

JUSTICES

RAUL A GONZALEZ
OSCAR H. MALUZY
EUGENE A COOK
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT
JOHN CORNYN
BOB GAMMAGE

THE SUPREME COURT OF

PO BOX 12238 AUSTIN, TEXAS 78711
TEL. (512) 363-1312
FAX. (512) 403-1365

November 18, 1992

Mr. Alwin E. Pape, Jr.
Moore Pape & Jordan

434 North Travis

Seguin TX 78155-4934

Dear Mr. Pape:

TEXAS

CLERK
JOHN T. ADAMS

EXECUTIVE ASS'T
WILLIAM L WILLIS

ADMINISTRATIVE ASS T,
MARY ANN DEFIBAU GH

Thank you for your letter regarding revisions to Texas Rule of Civil Procedure 21A. 1
have sent a copy to the chairman of the Rules Advisory Committee with the request that your
comments be considered fully in making additional revisions in the rules.

NLH:sm

Sincerely,

WM

Nathan L. Hecht

Justice

c: Mr. Luther H. Soules III
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Moore, PAre & JorRDAN, P.C.
ATTORNEYS AT LAW
434 N. TRAVIS
SEGUIN, TEXAS 78135-4934
CHARIES R. JORDAN PHONE: (512) 3794962

CHRISTOPHER 1. MOORE FAX: (512) 379-0193
Al.WIN E. PAPE, JR. ot counsel

October 28, 1992

Supreme Court of Texas
Supreme Court Building A
Austin, Texas 78701

Re:  Sugrosted Thange To Rule 21A.
Texa- Rules Of Civil Procedure

Dear Sirs:

[ would propose that Rule 21a be amended to relieve state agencics and other
governmental cntitics {rom the rcquircment (and cxpense) of mailing items by certilied or
registered mail in limited circumstances.

[ would suggest that, after proper service and atter the filing of an answer by an attorney.
copics and notices by state agencies and governmental entities be sutlicient il sent to opposing
attorneys (but only attorneys) by regular first class mail.

Thank vou tor your consideration.

Rcspgcll‘u’l'ly,m' s
NGy

Alwin E. Pape. Jr.
For The Firm

~

—

AEPJ/ks

ce: File
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FAX: (512) 463-1365
RAUL A GONZALEZ A5

OSCAR H MALZY
ELGENE A COOK
JACK HIGHTOWER
NATHAN L HECHT

LLOYD DOGGETT
JOHN CORNYN
ROBERT A "BOB” GAMMAGE June 28, 1991

W )
Mr. Luther H. Soules III 9
Soules and Wallace (
Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

Vg-1-91
95
THE SUPREME COURT OF TEXAS
S . , —g CLERK
CHTI}E*F(-)’.E;?;?EPHM[PS P.O BOX 12248 AUSTIN, TEXAS "8711 . i TOHN T ADAMS
TEL: (512) 4631312
TUSTICES f‘ E F\’ECLTI\E ASST

WILLIAM L WTLLLS

ADMINISTRATIVE ASNS'T
MARY ANN DEFIBAUGH

1@50\ 9‘5{/ o

Enclosed are copies of letters from Jim Parker, Howard H. Hasting, Jr., and E. J. Wohlt,

Jr. regarding several proposed rules changes.

I would appreciate your bringing this to the attention of the Rules Committee at the

appropriate time.
Sincerely,

Slthns

Nathan L. Hecht
Justice

NLH:sm

Encl.
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HASTING & HASTING
ATTORNEYS AT LAW

HOWARD H. HASTING t11S MILAM BUILDING
HOWARD H. HASTING. JR. SAN ANTONIO, TEXAS 78205

June 13, 1991

Honorable Nathan L. Hecht

Justice, The Supreme Court of Texas
Post Office Box 12248, Capitol Station
Austin, Texas 78711

RE: Changes to certain Rules of Civil Procedure.

Dear Justice Hecht:

In some of my readings, I have taken note of remarks attributed to you to
the effect that the Rules of Civil Procedure need simplification. [ could not
agree more. Recently, I have found two deficiencies, in my opinion, in the

Rules which I feel worthy of the Court's attention. These are found in Rule
21a and Rule 165a.

Rule 2la

Recently this Rule was amended, effective September 1, 1990, to address
certain problems and to provide for service by telephonic document transfer.
The Rule as now written provides in part that every pleading, etc. required to
be served under Rule 21 other than citation and except as otherwise provided
in the Rules may be "served by delivering a copy to the party to be served, or
the party's duly authorized agent or attorney of record, as the case may be,
either in person or by agent or by courier receipted delivery or by certifled or
registered mail, to the party's last known address... ." (Emphasis added).
Thus, a literal reading of the Rule directs us to send all notices to the party's
last known address no matter the person to whom they are sent. I do not have
available to me each change of the Rules, the last one being published in the
hardbound edition containing only the amendments effective January 1, 1978.
However, in that iteration of the Rule it provides that every notice other than
citation "may be served by delivering a copy of the notice or of the document
to be served, as the case may be, to the party to be served or his duly au-
thorized agent or his attorney of record either in person or by registered mail
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Honorable Nathan L. Hecht; June 13, 1991; Page 2 of 3.

to his last known address... ." It would seem more clear for the Rule to state
that the service may be to the party's, the party's duly authorized agent's or
attorney of record's last known address. One other problem that should be ad-
dressed in the Rules change is to extend the provision that service by tele-
phonic document transfer after 5:00 P.M. local time of the recipient is deemed
to be served on the following day, to courier receipted delivery in order to
curtail the practice that seems to have grown of sliding envelopes underneath
doors late in the evening.

Rule 165a

This Rule does not provide for any minimum time between the giving of
notice that a case has been placed upon the dismissal docket and the date for
hearing. Most of the cases that are placed upon the dismissal docket fall under
the purview of Section 2 of the Rule, Non-Compliance With Time Standards.
Although it is supposition on my part, I believe that well in excess of ninety
percent of the cases that are placed on the dismissal docket for non-compliance
with time standards have either been deliberately ignored by both parties for
good reason or have been settled with no motion and order of nonsuit filed with
the Court. What is of concern to me with this Rule is the impact that Local
Rules may have upon the operation of the dismissal of cases. For example, for
many years cases could be set for trial upon the non-jury docket upon ten days
notice. However, Rule 245 was amended, effective September 1, 1990, to pro-
vide that not less than forty-five days notice must be given to the parties of a
first setting of trial. Now, back when the ten day notice was in effect and
when the Local Rules in Bexar County provided for twenty-one days notice,
things were working well here because the District Clerk would invariably give
thirty days notice to the partiés. This would permit an attorney who had al-
lowed a case to slip through his system unnoticed, time to set the case for trial
prior to the dismissal docket hearing. Bexar County, when I last checked a
few weeks ago, was still adhering to giving thirty days notice for the dismissal
docket. Yet, we are required to give forty-five days notice for trial. I do not
believe that it is the intent of The Supreme Court of Texas and the Rules of
Civil Procedure to deliberately place attorneys in front of a grievance commit-
tee. It would, therefore, seem to me appropriate that Rule 165a be amended to
provide that notice be given in excess of forty-five days (sixty days would
seem to be appropriate) or, in the event Local Rules provide for more than for-
ty-five days notice of a trial setting, two weeks more than that extended pe-
riod.
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Honorable Nathan L. Hecht; June 13, 1991; Page 3 of 3.

Your Honor should understand that neither of these Rules has caused me
any personal embarrassment or problem but they have, nevertheless, recently
come to my attention and I believe they deserve the attention of the Honorable
Supreme Court of Texas at some time in the future.

Respectfully,

\eesea S W u;%?
Howard H. Hasting, Jr.
State Bar No. 09209000

HHH/mk
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ScoTT R. BRANN & ASSOCIATES / |
ATTORNEYS AND COUNSELLORS ) -b- 9
3500 TRAVIS
HOUSTON. TEXAS 77002 W

SCOTT R. BRANN

BOARD CERTIFIED - PERSONAL INJURY TRIAL LAW -

TEXAS BOARD OF LEGAL SPECIALIZATION HOUSTON - (713) 522-6666
D. LEE ROMERO BAYTOWN - (7131 421-1985

May 1, 1991

D) .

e 542
Mr. Luther Soules zééf%é%gf
_,7t;”,

Soules & Wallace, A P.C.
10th fl., 175 E. Houston Street
San Antonio, TX 78205-2230

Re: Advisory Committee, Texas Rules of Civil Procedure
Dear Mr. Soules:

I enclose an excerpt from the Texas Lawyers’ Civil
Digest of April, 19, 1991, of the case styled Trevino v.
Hidalgo Publishing Company. Although I have not read the
entire case, I do have some concerns with the Court’s
construction and application of Rule 2l1a. If lawyers begin
serving each other’s clients with required notices and not-
with the attorney in charge, the spaghetti bowl of problems
that will develop is mind-boggling.

I would suggest that Rule 2la be amended to at least
require service on the attorney of record at all times. If
a party desires to serve notice on the opposing party, that
is fine; but if the opposing party also has an attorney of
record, then service on the attorney of record should also
be required.

I would appreciate any comments you have on this

matter.
Sincerely, S
SCOTT R. B \
—
/ /Lf%79*:\
SCOTT R. BRANN-
SRB/kaf
Enclosure

cc: Honorable Nathan L. Hecht (w/enclosure)
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discretionary authority in disbelieving W’s unsubstan-
tiated claim that cash was spent, without any substan-
tive accounting of the expenditures—espedially when
evidence shows the existence of other cash funds that
have been sequestered in a foreign account. All unac-
counted for cash is presumed to be in the possession of
the debtor; simply asserting “I spent it” is unacceptable.
Turnover Order For Cash Can Only Reach Cash Then
In Possession Of Debtor.

The purpose of a tumover proceeding is to ascertain
whether or not an asset is in the possession of the
judgment debtor or subject to the debtor’s control. If the
asset sought is a cash sum, a turnover proceeding can
only order the debtor to turmnover as much of the cash
amount as is in the possession or control of the debtor.
If the debtor can prove that a portion of the cash was
spent then that portion must be deducted from the total.
Tumover Statute Inapplicable To Non-fudgment
Debtor.

The turmover statute does not apply to non-judgment
debtors.

Appellate Review Of Turnover Order. Abuse Of Dis-
cretion Standard.

A trial court's turnover order is reviewed under an
abuse of discretion standard. Whether there was no
evidence to support the turnover award would be a
relevant consideration in determining if the trial court
abused its discretionary authority in issuing the order.

COURTS OF APPEAL

Procedure

Chevron USA, Inc v Kennedy
(08-90-00322-CV), 3/20/91, EIP.

Class Action. Numerosity Tied To Impracticability Of
Joinder.

This is a class action involving the interpretation of
certain oil & gas leases. Ps assert they are owed royalties
pursuant to the JHR lease. This lease was contributed
by Gulf Oil (now Chevron USA) to the Quito Unit
Operating Agreement. This pooling unit consisted of
leasehold interest & unleased mineral interest in
9,885.42 acres of land. Under the operating agreement,
each working interest owns a i ntage of
the gas produced from the Quito Unit. Chevron USA
owns approximately 32% of the gas produced from the
Quito Unit. 15 individual proration units were later
formed from portions of the acreage committed to the
Quito Unit. Some of these proration units also contained
acreage that was not committed to the Quito Unit.
Portions of the land covered by the JHR lease were
included in 3 of the proration units. The Superior Oil
Company originally served as operator of the Quito
- Unit. Superior paid royalties on an average proceeds
basis based on the sale of production by all the working
interest owners until 10/83. Thereafter, under an al-
leged theory of cross-conveyances between the owners
of working interests that granted Chevron USA a 32%
ownership in all leases in the Quito Unit, Chevron USA
began paying royalties to its royalty owners based upon

a 32 percentage computed upon all the royalties due
under all the leases contributed to the Quito Unit by all
working interests. This significantly lowered the royalty
payments that had been made by Chevron USA to the
royalty owners under the leases it had contributed. Ps
claim Chevron USA is wrongfully retaining the balance
of the royalties under leases committed by Chevron
USA to the Quito Unit. The larger royaity owners had
commenced litigation over the reduced payments, but
the smaller ones had not. The trial court certified a class
action. Its classification order excluded the pending
liigants from the class order as well as any royalty
ownmers who also had working interest. Ds contend that
there are no more than 20 identifiable potental class
members & that the class is improper because all could
be joined. Held: Affirmed. The requirement of
numerosity under R Civ Proc 23(a)(1) is met if the class
is so numerous that joinder of all members is imprac-
ticable. No hard & fast number rule can or should be
made since “numerosity” is tied to “impracticability” of
joinder under the specific circumstances. “Imprac-
ticable” does not mean “impossible.” The repre-
sentatives only need to show that it is extremely
difficult or inconvenient to join all the members of the
class. Here there was sufficient numerosity. Although
Ds contend that there are no more than 20 identifiable
potential class members (providing the 4-year statute
of limitations excluded the remainder), there was tes-
timony that royalty owners under units that had ceased
production were not enumerated. Former owners of
royalty interests were not included. The difficulty in the
search for the royalty owners not listed, & the possible
hetrs, devisees & assignees, produce the probability of
inexpediency in their joinder & the incomvenience of
trying their individual suits.

Class Action. Typicality Requirement Satisfied If
Claims Substantially Similar.

The “typicality” requirement for a class action is satis-
fied when the evidence shows that the claims or defen-
ses of the class representative have the same essential
characteristics as those of the class as a whole. Al-
though the class interest may vary, they may not be
competing interests within themselves. The absence of
antagonism, here, is a vital element in determining
whether the representatives will fairly & adequately
represent the class interests. It is important to note that
if the trial court subsequently determines that the rep-
resentation is notadequate, it has authority under R Civ
Proc 42(c)(1) to alter, amend or withdraw the class
determination. It can designate subclass under R 42(d)
to assure adequate representation to a particular group
with a particular problem. This flexibility accom-
modates the trial court’s finding that the class members’
comumon interests predominate over any class differen-
ces.

— "G
Trevino v Hidalgo Publishing Compauy’,%

'

(13-90-025-CV), 2/21/91, CC.
Notice To Party & Not Attomey Sufficient For Sum-
mary Judgment Hearing. Actual Notice.

D gave P actual notice of the summary judgment hear-

m

|-
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ing but did not give notice to P’s attorney. P was per-
sonally served with the motion for summary judgment
on 9/6/89. The summary judgment hearing took place
on 10/2/89. On the morning of the hearing, s attor-
ney, Watts, called the court coordinator & stated that he
was ready & he would be over. He did notappear at the
hearing or ask for a continuance. The trial court granted
summary judgment. Held: Affirmed. R Civ Proc 21a
requires service of notice on a party or his attorney of
record. There is no requirement that notice be served
only on opposing counsel. Notice was proper. R 21a
allows service on a party or counsel. Moreover, R 8
specifies which attorney should receive notice, not that
an attormney must receive notice in order to constitute
proper service. The court does not hold that in every
case the sole act of serving the party, rather than the
attorney, is sufficient. However, P failed to establish that
D's service of the motion for summary judgment on the
party was in any way injurious or prejudicial. P’s attor-
ney had actual notice of this hearing, with sufficient
time to respond, but failed to appear. Due process con-
cerns are absent.

Nueces County Housing Assistance, Inc v
M & M Resources Corporation

(13-90-139-CV), 3/28/91, CC.

Writ Of Error. Face Of Record Does NotInclude Docu-
ments Filed After Default.

This is an appeal by writ of error from the granting of a
“no-answer" default judgment against Nueces County
Housing Assistance, Inc. (NCHA). P alleged that
NCHA was a housing assistance corporation which
could be served through its chairman, Valdez. The
return of citation was directed to chairman Valdez.
Under Rev Civ Stat art 1396-2.07(A), a housing assis-
tance corporation is a non-profit corporation & is served
through its president & all vice presidents of the cor-
poration & the registered agent of the corporation, ex-
cept where the chief executive function of the
corporation is authorized to be performed by a commit-
tee, then service on any member of such committee is
deemed to be service on the president. The record before
the trial court when it rendered its default judgment
contained no indication that Valdez was NCHA’s presi-
dent, vice president, or registered agent. Likewise, the
same record included no proof that NCHA's chief ex-
ecutive function was authorized to be performed by a
committee of which Valdez wasa member. On theother
hand, the appellate record contained several judicial
admissions by NCHA indicating that Valdez was a

" member of a committee authorized to perform NCHA's

chief executive functions. Held: Reversed & remanded.
In writ of error proceedings, an appellate court cannot
consider documents not before the trial court prior to
its rendition of the default judgment. Admissions con-
tained in a post-judgment motion should not be al-
lowed to relate back to the default judgment & relieve
the P of what it was originally required to show to
obtain its default judgment. The supreme court
decision in Higginbotham v General Life & Accident In-
surance Company, 796 SW2d 695 (Tex. 1990), holding that

M

evidence, adduced at a hearing on the D’s motion for
new trial following a default judgment, could be used
to establish proper service of citation where the trial
court made an express finding of proper service, is
inapplicable to this case because that was an ordinary
appeal & this was an appeal by writ of error.

Writ Of Error. Motion For New Trial Does Not
Preclude. ‘

The filing of a motion for new trial does not preclude a
party from appealing by writ of error rather than by an
ordinary appeal. The requirement that a party not par-
tidpate at tnal in order to appeal by writ of error does
not include the filing of these motions.

Service Of Citation. Strict Compliance. Default.
Before a default judgment is properly rendered, the
record must reflect that the trial court has jurisdiction &
that the case is ripe for judgment. When determining
whether the case is ripe for judgment, the trial judge has
a mandatory duty to determine that the D was duly
served with citation & has no answer on file. The failure
of the record to show strict compliance with the rules
governing issuance, service, & return of citation will
generally void attempted service & require the default
judgment to be set aside. Virtually any deviation from
the statutory requisites for service of process will
destroy a default judgment. Failure to obtain proper
service is “fundamental error” & voids the judgment
because it was rendered without proof of personal juris-
diction over the D.

Jurisdiction; Probate; Legal Malpractice

Bunnell v Jordan (01-89-00982-CV), 2/28/91,

Hou-1.

Jurisdiction. Courts Having Original Probate Jurisdic-
tion Have Power To Hear All Matters Incident To An
Estate,

Appeal arising out of 2 suits that were consolidated &
then tried by the Galveston Probate & County Court.
The 1st suit was filed by P in that court against the
executrix of the estate of Donald Bunnell, Jr., for pay-
ment of legal services rendered. The 2nd suit was filed
in Harris County district court by the executrix & 3
closely held corporations, of which the executrix was
the sole shareholder, alleging that P committed legal
malpractice, gross negligence, & deceptive trade prac-
tices by breaching fiduciary obligations. It is unclear
which of the claims belong to the corporations. The
probate court entered an agreed order of consolidation
of the 2 suits pursuant to the executrix’s Motion for
Consolidation. A jury found the estate liable to the
executrix in the amount of $9,544 & found against all of

P’s claims. P claimed that the trial court erred in trans--

ferring its suit from district court to the probate court,
for thereason that the probate court did not have subject
matter jurisdiction. Held: Affirmed. Subject matter juris-
diction was proper as to claims made by the executrix,
individually & as representative of the estate. Courts
having original probate jurisdiction have the power to
hear all matters incident to an estate. The Texas
Supreme Court has held that the phrase “incident to an
estate” hasa broad meaning; thus, it coversa wide range

\ - "~
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WENDELL 8. LOOMIS

Attorney at Law
14610 Falling Creek Drive
Houston, Texas 77068-2938

(713)_893-5900

FAX (713) 893-5732

March 21, 1991

Supreme Court of the State of Texas
Supreme Court Building i

P.O. Box 12248

Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 2la, 21b Methods of Service
Trevino vs. Hidalgo Publishing Company d/b/a The
Edinburgh Daily Review, No. 13-90-025-CV (Corpus
Christi), 2-21-91

Dear Genhe:

I have just read with horror the above-described case and
looking at Rule 2la was aghast to find that the Rule does
not absolutely require notice to be served upon the attorney
of record, but the rule authorizes the Notice to be served
on the party or his attorney of record.

I thought this question had been put to rest several years
ago when I complained about Rule 72, which required
pleadings to be served only on "adverse" parties instead of
all parties, only to discover that Rule 72 and 73 have now
been consolidated into Rules 21, 2la, and 21b, which are now
the offending wording.

The original reason for my complaint was that where there
were multiple plaintiffs and/or multiple defendants, one
plaintiff could deal with one defendant independent of the
other parties and not be in violation of the rules and
create considerable confusion in the case. As I recall,
this Rule was amended, then the amendment was withdrawn,
then it was re-amended, and now consolidated to Rule 2la and
21b. In the corporate and commercial law practice,
trickiness is part of the game (I know I don't have to tell
you this) and justice certainly does not prevail under the
circumstances described by the Trevino vs. Hidalgo case
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Honorable Justice Eugene A. Cook
March 21, 1991
Page Two

Can we have a wording under Rule 21, 2la, 21b, or 21lc to the
effect that

pleadings, notices, and documents must be served upon
all counsel of record, but if there is no counsel for a
party, then upon the party or the parties' designated
agent.

Gene, I feel that this matter is urgent! The Trevino case
may or may not come up before the Supreme Court. The
Trevino case on first blush appears to be technically
correct. For that reason, I think all haste must be taken
to amend the rules so that all counsel are requested to
serve all other counsel with pleadings, notices, motions,
and applications.

Your urgent attention to this problem would be very much
appreciated.

Very truly yours,
W%/
Wenidell S. Loo i

WSL:dkm
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CHIEF JUSTICE .
THOMAS R PHILLIPS

JUSTICES
RAUL A GONZALEZ
OSCAR H. MAUZY
EUGENE A COOK *
" JACKHIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT
JOHN CORNYN
ROBERT A. "BOB" GAMMAGE

Tenth Floor
Republic of Texas' Plaza
175 East Houston Street " wE
San Antonio, TX 78205-2230

y¢of ‘.a_,vlgtterlgl ushc&Cook 'recelved from aWende

Yola ) !f

" Texas Rule of Clvﬂ Proced

than L. Hecht
Justice

NLH:sm

Encl.

Pg000156



454>, 0O\ NN

CHs

STRASBURGER & PRICE ‘/@’(5/ - 90

ATTORNEYS AND COUNSELORS

A PARTNERSHIP WNCLUDWG PROFESSIONAL CORMORATIONS
AUSTIN OFFICE

2800 ONE AMEAICAN CENTER
600 CONGRESS AVENUE
4300 NCNB PLAZA AUSTIN, TCXAS 7870:- 3288

901 MAIN STREET (312) 499 - 3600
DALLAS, TEXAS 75202
(214) 851-4300
MEXICO CITY COARCSPONDENT

R TELEX 4830227 GONZALLZ CALVRLO A1, S.C.
WRITER'S DIRECT DIAL NUMBER: TELECOPRIER (214) 651-4330 PASEO DE LA n:roa-:Arsg.A:;g ;-so 7
08800 MIXICO O.F ., MEXICO
(90S)207-2409

(214) 6514606 ‘('(:>
kKl ) (b
September 17, 1990
Q:Qd c

Mr. Luther H. Soules, III V/ 652/61~

175 East Houston Street '

Tenth Floor &/3

Two Republic Bank Plaza
San Antonio, Texas 78205-2230

Re: Supreme Court Advisory Committee -- :3- \ 1;?//

Texas Rules of Civil Procedure

Dear Mr. Soules:

With regard to the amendments to the Texas Rules of Civil
Procedure effective September 1, 1990, it appears that there are
at least two errors in Rule 21 e 21b, T.R.C.P., dealing
with "Methods of Service" and "Sanctions” in respect thereof.

You will note that while Rule 2la expressly provides that
copies of documents may be served by ". . . delivering a copy to
the party to be served, or the party's duly authorized agent or
attorney of record, as the case may be,"” the Rule then goes on to
seemingly provide that such copy if served "in person or by agent
or by courier receipted delivery or by certified or registered
mail," must be served on the attorney at "the party's last known
address"”, whereas telephonically transmitted documents may be
transferred to the "recipient's current telecopier number,".

It seems that allowing service on a party's attorney, but
requiring that it be at the "party's last known address" is an
obvious error, and conflicts both with the ethical admonitions
against direct contact between attorneys and parties represented

by counsel, but also is contrary to the provisions of Rule 8,

T.R.C.P., which provides in part that:

H\K:15001575.90
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STRASBURGER & PRICE

Mr. Luther H. Soules, III
September 17, 1990
Page 2

"All communications from the court or other
counsel with respect to a suit shall be sent
to the attorney in charge."”

Additionally, in Rule 21b, dealing with "Sanctions", the

language of that amended provision does not make sense where it
states ". . . or other application to the court for an order in

accordance with Rules 21 and 21la,. . . ".

I would be happy to discuss this matter with you further if
need be, but would appreciate your bringing these problems to the
attention of the Supreme Court Advisory Committee.

Sincerely yours,
LLOTVh—- A:L~3”7

H. Norman Kinzy

HNK:ts

HNK:15001575.90
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WENDELL 8. LOOMIS
Attorney at Law
14610 Falling Creek Drive
Houston, Texas 77068-2938
(713)_893-5900
FAX (713) 893-5732

March 21, 1991

Supreme Court of the State.of Texas

Supreme Court Building
P.O. Box 12248
Austin, Texas 78711

Attention: Honorable Justice Eugene A. Cook

Re: Rules 21, 2la, 21b Methods of Service
Trevino vs. Hidalgo Publishing Company d/b/a The
Edinburgh Daily Review, No. 13-90-025-CV (Corpus
Christi), 2-21-91

Dear Gene:

I have just read with horror the above-described case and
looking at Rule 2la was aghast to find that the Rule does
not absolutely require notice to be served upon the attorney
of record, but the rule authorizes the Notice to be served
on the party or his attorney of record.

I thought this question had been put to rest several years
ago when I complained about Rule 72, which required
pleadings to be served only on "adverse" parties instead of
all parties, only to discover that Rule 72 and 73 have now
been consolidated into Rules 21, 21la, and 21b, which are now
the offending wording.

The original reason for my complaint was that where there
were multiple plaintiffs and/or multiple defendants, one
plaintiff could deal with one defendant independent of the
other parties and not be in violation of the rules and
create considerable confusion in the case. As I recall,
this Rule was amended, then the amendment was withdrawn,
then it was re-amended, and now consolidated to Rule 2la and
21b. In the corporate and commercial law practice,
trickiness is part of the game (I know I don't have to tell
you this) and justice certainly does not prevail under the
circumstances described by the Trevino vs. Hidalgo case
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Honorable Justice Eugene A. Cook
March 21, 1991
Page Two

Can we have a wording under Rule 21, 2la, 21b, or 21lc to the
effect that

pleadings, notices, and documents must be served upon
all counsel of record, but if there is no counsel for a
party, then upon the party or the parties' designated
agent.

Gene, I feel that this matter is urgent! The Trevino case
may or may not come up before the Supreme Court. The
Trevino case on first blush appears to be technically
correct. For that reason, I think all haste must be taken
to amend the rules so that all counsel are requested to
serve all other counsel with pleadings, notices, motions,
and applications.

Your urgent attention to this problem would be very much
appreciated.

Very truly yours,

Wehdell S. Looni

WSL:dknm
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THE SUPREME COURT OF TEXAS

CHIEF IUNTICE i . CLERK
IX 12248 AUSTIN TEXAS 78711
THOMASR PHILLIPS PO BC * TOHN T AbAMs
TEL (5121 4031312

JUSTICES (121 4641305 EXFCUTIVE Ao~ T
RALL A GONZALEZ FAX (5121408130 WHLLAM | WL {~
OSCAR H Malzy %/

EUGENE A COOK 97 ANINISTRATIVE As~ 7
f

JACKHIGHTOWER MARY NN DERIBAL G

k- —

SY >
AN

Thg

NATHAN L HECHT
[LOYD DOGGETT

JOHN CORNYN
ROBERT A BOB™ GAMMAGE March 26, 1991 . / / L
LT
fo !
Mr. Luther H. Soules III /
Soules and Wallace
Tenth Floor @@
Republic of Texas Plaza ‘
175 East Houston Street J .

San Antonio, TX 78205-2230

Dear Luke:

Enclosed is a copy of a letter Justice Cook received from Wendell Loomis regarding
Texas Rule of Civil Procedure 21.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,
than L. Hecht
Justice
NLH:sm
Encl.
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STRASBURGER & PRICE /&; 19 - g4
ATTORNEYS AND COUNSELORS gr?/'
A PARTNCASHIP INCLUDING PROFESSIONAL CORPORATIONS
AUSTIN OFFICE
2600 ONE AMERICAN CENTER
@800 CONGRE £
4300 NCNB PLAZA AUSTIN. TEXAS ’;27‘3'.5'3‘2“
201 MaiN STREET (812) 409-3800

DALLAS, TEXAS 75202
(214) 651-4300

MEXICO CITY CORRESPONOENT

TELEX 4630227

. A GONZALEZ CALVILLO ¥ » RI. S5.C.
WRITER S DIRECT DIAL NUMBER: TELECOPRIER (214) 651-4330 PAs:oLo: LA REFORMA 5’2‘,’;1,‘ PISO 7

Q8800 MEXICO D, F., MEXICO
{W0S)207-9409

(214) 651-4606

(ﬂgd) a
September 17, 1990

& °

Mr. Luther H. Soules, III / O%wfég/b

175 East Houston Street ’
Tenth Floor @)9&/3
Two Republic Bank Plaza

San Antonio, Texas 78205-2230

Texas Rules of Civil Procedure

Re: Supreme Court Advisory Committee -- :3- \ j”ﬁ‘

Dear Mr. Soules:

With regard to the amendments to the Texas Rules of Civil
Procedure effective September 1, 1990, it appears that there are
at least two errors in Rule 2la e 21b, T.R.C.P., dealing
with "Methods of Service" and "Sanctions" in respect thereof.

You will note that while Rule 2la expressly provides that
copies of documents may be served by ". . . delivering a copy to
the party to be served, or the party's duly authorized agent or
attorney of record, as the case may be," the Rule then goes on to
seemingly provide that such copy if served "in person or by agent
or Dby courier receipted . delivery or by certified or registered
mail," must be served on the attorney at "the party's last known
address”, whereas telephonically transmitted documents may be
transferred to the "recipient's current telecopier number,".

It seems that allowing service on a party's attorney, but
requiring that it be at the "party's last known address" is an
obvious error, and conflicts both with the ethical admonitions
against direct contact between attorneys and parties represented
by counsel, but also is contrary to the provisions of Rule 8,
T.R.C.P., which provides in part that:

HNK:15001575.90

t
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STRASBURGER & PRICE

Mr. Luther H. Soules, III
September 17, 1990
Page 2

"all communications from the court or other
counsel with respect to a suit shall be sent
to the attorney in charge."

Additionally, in Rule 21b, dealing with "Sanctions", the

language of that amended provision does not make sense where it
states ". . . or other application to the court for an order in

accordance with Rules 21 and 2la,. . . ".

I would be happy to discuss this matter with you further if
need be, but would appreciate your bringing these problems to the
attention of the Supreme Court Advisory Committee.

Sincerely yours,

H. Norman Kinzy

HNK:ts

HK:15001575.90
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: - P. 0. BOX 3707
JOHN S. APPLEMAN o T BEAUMONT. TEXAS 77704
DISTRICT CLERK 7 \.':5 o ;3‘-;:332223
T FAX 409-835-8527
BARBARA PRESTON IEFFERSON COUNTY CHILD SUPPORT
Chief Deputy P. 0. Box 3586

Beaumont, Texas 77704

April 30, 1993

Supreme Court of Texas

Honorable Thomas R. Phillips, Chief Justice
P. O. Box 12248

Austin, TX 78711

Dear Justice Phillips:

It looks as if Jefferson County, among others, is going to elect
judges within certain district boundries, according to a recent announce-
ment.

To what extent I am able, I have voiced opposition to this from the
standpoint that judges serve the law and not a constituency.

My purpose in writing is to ask you, the members of the Supreme
Court who sit on the rules committee, and all others who sit thereon, not
to amend the rules as they apply to random case assignment. Rule 23, T.R.C.,
recites, "It shall be the duty of the clerk to designate the suits by re-

gular consecutive numbers....”.

The District Judges of Jefferson County adopted a rule which is de-
signed to discourage and combat forum shopping. Even so, plural petitioms
are filed trying to land an action in a court of choice. Our computer
assigns the courts by randomly choosing the courts so that it is impossible
to predict and equally impossible to determine which court is open next.

My concern, and the concern of many others, is that pressure will be
brought by voters in a particular district for favorable rulings, using elec-
tion as blackmail. Of course, I realize that cases will sometimes fall that
.way as a matter of course, but should happen that way and not by design.

If this issue cannot be decided by the courts so that judges can func-
tion independently, without pressure from the electorate, I feel that they
should be appointed in some manner as to preserve their ability to adminis-

‘ter the law apart from political pressure.

Sincerely yours,

S B
Lt /

o ,/
. APPLEMAN
file District Clerk
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THE SUPREME COURT OF TEXAS

CHIRETLSTICE POST OFFICE BOX 12244 AUSTIN TEXAN "87U CLERR
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[LOYD DOWCGETT MARY ANN DF TR i
TORN CORNYN
BOB GAMMAGE
¢ RAG ENOCH 5/ B
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May 11, 1993

Mr. Luther H. Soules III Ny
Soules and Wallace M
Tenth Floor IQ

Republic of Texas Plaza w

175 East Houston Street
San Antonio, TX 78205-2230

Dear Luke:
Enclosed :;re the following letters:
1. Roger Hurlbut — regarding private process servers;'
- 2. District Clerk John Appleman — regarding Texas Rule of Civil Procedure 23;
3. Stephen Howell — regarding the 1993 Texas Rules of Court;
4, Jeana Lungwitz — regarding Texas Rule of Civil Procedure 145.

I would appreciate your bringing these to the attention of the Rules Committee at the
appropriate time.

Sincerely,

/'»(,Z:L't,n_,ﬂ /\r{m Qg”

Nathan L. Hecht
Justice

NLH:sm
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MEMORANDUM
TO: Judge Hecht
FROM: Bill Willis
DATE: August 24, 1990
RE: Revised Rule 26, T.R.C.P.

A little over a month ago, I got a call from Michael Heskett,
with the tate Library, expressing concern about the revision of
Rule 26, .en read together with Rules 2 and 524. (The division in
which he works gives guidance to local governments about records
retention, storage, etc.) I asked him to write me a brief note to
which I could respond. It hasn't been received, but I call the
question to your attention anyway, to get it out of the holding
pattern on my desk.

Rule 524, T.R.C.P. details all the things a J.P. must enter in
the civil docket he or she keeps.

Rule 2, T.R.C.P. says:

"These rules shall govern the procedure in the justice,
county and district courts of the state of Texas in all
actions of a civil nature, " etc.

fhe present Rule 26 says: ,
"Each clerk shall also keep a court docket in a well

bound book in which he shall enter . . . " etc. The new
rules delete the words "well bound book" and substitute
"permanent record." This set off shock waves among the

archive and records retention people, for whon
"permanent" has special and almost sacred meanings.

At the time of the call, I suggested to Heskett that Rule 26
had to be read as being a part of Section 2 of the Rules, which
clearly pertain to district or county courts only and that I did
not believe it could properly be read as including J.P. courts as
well. (Maybe I was so convincing, he decided not to write.)

Was I not correct?
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RULE 2. SCOPE OF RULES

These rules shall govern the procedure in the
justice, county, and district courts of the State of
Texas in all actions of a civil nature, with such
exceptions as may be hereinafter stated. Where
any statute in effect immediately prior to Septem-
ber 1, 1941, prescribed a rule of procedure in luna-
cy, guardianship, or estates of decedents, or any
other probate proceedings in the county court dif-
fering from these Rules, and not included in the
"List of Repealed Statutes,” such statute shall ap-
ply: and where any statute in effect immediately
prior to September 1, 1941, and not included in the
“List of Repealed Statutes,” prescribed a rule of
procedure in any special statutory proceeding dif-
fering from these rules, such statute shall apply.
All statutes in effect immediately prior to Septem-
her 1, 1941, prescribing rules of procedure in bond
or recognizance forfeitures in criminal cases are
hereby continued in effect as rules of procedure
governing such cases, but where such statutes pre-
scribed no rules of procedure in such cases, these
rules shall apply. Al statutes in effect immediately
prior to September 1, 1941, prescrihing rules of
procedure in tax suits are hereby continued in effect
as rules of procedure governing such cases, but
where such statutes prescribed no rules of proce-
dure in such cases, these rules shall apply; provid-
ed. however, that Rule 117a shall control with re-
spect to citation in tax suits.

(Amended Sept. 20, 1941, off Dlec 31, 1941 June 16, 1943,
eff Dec. 31, 1943; Aug. 18, 1947 eff Dlec 31, 1947; April
10, 1986, eff. Sept. 1, 1986 )

Noten and Comments

Source: Federal Rule 1, adapted to Texas practice.

Comment: Amended to delets any reference to appellate
procedure

RULE 26, CLERK'S COURT DOCKET

Each elerk shall also keep o court dochet in a1 wall
!xauud-lmuk permitnent record in that he <hall antar
de the number of the case and the names of

) s, the names of the attornevs, the nature of
the action, the pleas, the motions, and the ruling of
the court as made

DISTRICT AND COUNTY COURTS

Rule 30

SECTION .2. INSTITUTION OF SUIT

RULE 22. COMMENCED BY PETITION
A civil suit in the district or county court shall be
commenced by a petition filed in the office of the
clerk.
Notes and Comments
Source: Art. 1971, with minor textual change.

RULE 23. SUITS TO BE NUMBERED
CONSECUTIVELY
It shall be the duty of the clerk to designate the
suits by regular consecutive numbers, called file
numbers. and he shall mark on each paper in every
case the file number of the cause.

Notes and Comments
Source Texas Rule R2 (for District and County Courts).

RULE 24. DUTY OF CLERK

When a petition is filed with the clerk he shall
indorse thereon the file number, the day on which it
was filed and the time of filing, and sign his name
officially thereto.

Notes and Comments
Source: Art, 1972

RULE 25. CLERK'S FILE DOCKET

Each clerk shall keep a file docket which shall
show in convenient form the number of the suit, the
names of the attorneys, the names of the parties to
the suit, and the nature thereof, and, in brief form,
the officer's return on the process, and all subse-
quent proceedings had in the case with the dates
thereof.

Notes and Comments
Source: Art. 1973.

RULE 26. CLERK'S COURT DOCKET

Each clerk shall also keep a court docket in a well
bound book in which he shall enter the number of
the case and the names of the parties, the names of
the attorneys, the nature of the action, the pleas,
the motions, and the ruling of the court as made.

Notes and Comments
Source: Texas Rule 79 {for District and County Courts),
with minor textual change.

RULE 27. ORDER OF CASES

The cases shall be placed on the docket as they
are filed.

Notes and Comments

Source' Texas Rule 80 (for District and County Courts).
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SECTION 2. INST

RULE 524. DOCKET

Each justice shall keep a civil docket in which he
shall enter:

(a) The title of all svits commenced before him.

(h) The time when the first process was issued
against the defendant, when returnable, and the
nature thereof.

(c} The time when the parties, or either of them.
appeared before him, either with or without a cita-
tion.

(d) A brief statement of the nature of the plain-
tiff’'s demand or claim, and the amount claimed, and
a brief statement of the nature of the defense made
by the defendant, if any.

(e) Fvery adjournment, stating at whose request
and to what time.

(f) The time when the trial was had, stating
whether the same was by a jury or by the justice,

(g) The verdict of the jury, if any.

(h) The judgment signed by the justice and the
time of signing same.

(i) All applications for setting aside judgments or
granting new trials and the order of the justice
thereon, with the date thereof.

(j) The time of issuing execution, to whom direct-
ed and delivered, and the amount of debt, damages
and costs; and, when any execution is returned, he
shall note such return on said docket, with the
manner in which it was executed.

(k) All stays and appeals that may be taken, and
the time when taken, the amount of the bond and
the names of the sureties.

(1) He shall also keep such other dockets, books
and records as may be required by law or these
rules, and shall keep a fee book in which shall be
taxed all costs accruing in every suit commenced
before him.

(Amended June 10, 1980, eff Jan. 1. 1981)
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| THE SUPREME COURT OF TEXAS
CHIEF JUSTICE p.O. BOX 12248 AUSTIN. TEXAS 78711 CLfgf{N T ADAMS

THOMAS R. PHILLIPS

JUSTICES

RAUL A GONZALEZ
OSCAR H. MAUZY
EUCGENE A COOK
JACK HIGHTOWER

TEL: (512) 463-1312
EXECUTIVE ASS'T.
FAX: (512) 463-1365 WILLIAM L WILLIS

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

NATHAN L. HECHT

LLOYD DOGGETT

JOHN CORNYN
BOB GAMMAGE April 30, 1992 “ P(9 '

Mr. Luther H. Soules III Qy\
Soules and Wallace

Tenth Floor
Republic of Texas Plaza

175 East Houston Street ) 1,/, .
San Antonio, TX 78205-2230 / z G/P /
Dear Luke:

Enclosed is a memorandum I received from University of Texas Law Professor Jack
Ratliff.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,
Nathan L. Hecht
Justice
" NLH:sm
Encl.
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MEMORANDUM
TO: Justice Hecht April 30, 1992
FROM: Professor Ratliff
RE: Rules Concerning Joinder of Parties

The language of Rule 40(a), "arising out of the same transaction, occurrence or series of
transactions or occurrences . . .", to too confusing. Rules 174 and 41 are at odds with each
other and should be changed. Joinder matters should be within the discretion of the TC, and
therefore, subject to an abuse of discretion review. The TC should be able to join parties as long
as there is not an inordinate amount of expense and no prejudice to the parties.

Pg000169



THE SUPREME COURT OF TEXAS

CHIEFJUSTICE
THOMAS R. PHILLIPS

JUSTICES
RAUL A GONZALEZ
JACK HIGHTOWER
NATHAN L. HECHT
LLOYD DOGGETT
JOHN CORNYN
BOB GAMMAGE
CRAIG ENOCH
ROSE SPECTOR

Mr. Luther H. Soules III
Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

POST OFFICE BOX 12248 AUSTIN, TEXAS 78711

TEL: (512) 463-1312

FAX: (512) 463-1365

February 22, 1993 \é&

CLERK
JOHN T. ADAMS

EXECUTIVE ASS'T
WILLIAM L. WILLIS

ADMINISTRATIVE ASS T
N ANN DEFIBAUGH

Enclosed is a letter from Herbert Finkelstein regarding Rules 46(b) and 48.

I would appreciate your bringing this to the attention of the Rules Committee at the

appropriate time.

NLH:sm

Encl.

Sincerely,

Sttt ot

Nathan L. Hecht
Justice
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THE SUPREME COURT OF TEXAS
POST OFFICE BOX 12248 ALSTIN TEXAS “8711 CLJESJ;A\ D

TEL (512) 464-1312

FAX (512) 403-136% EXECUTIVE ASST
WILLLIAM L WIS

ADMINISTRATNVE AT
MARY ANN DFFIBAL G

February 22, 1993

IP, N ([
i e |
k<t

s

723 Main Street #510
Houston TX 77002

O\ A
Mr. Herbert Finkelstein ’Oﬁks //«// 7 /

Dear Mr. Finkelstein:

Because I am the Court’s liaison with Court Rules Committee, Chief Justice Phillips has
given me a copy of your letter regarding Rules 46(b) and 48. I appreciate your taking the time
to write, and I have sent a copy of your letter to the chairman of the Rules Advisory Committee
with the request that your comments be considered fully in making additional revisions in the

rules.

NLH:sm

Sincerely,

Nathan L. Hecht -
Justice

c: Mr. Luther H. Soules I
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HERBERT FINKELSTEIN
ATTORNEY AT LAW
SUITE S10
723 MAIN STREET
HOUSTON. TEXAS 77002

TEL.: 713-222-0644

February 10, 1993

Hon Thomas R.Phillips
Chief Justice, Supreme Court of Texas
Austin, Texas

Dear Judge Phillips:

Recently, to my surprise, I found that there is no provision
in the ules relating to the Jjustice court to permit a defendant
against whom a Judgment has been rendered to appeal by making a
cash deposit. Rule 45 (b) and Rule 48 provide for the making of a
deposit in lieu of a bond, but, strangely enough, there 1s no

comparable provision for appeals from judgments in the justice courts.

In recent years bond fees have incresed substantially, and in

many cases 1t 1s more practical and cheaper to make a cash deposit

I therefore suggest that the rules relating to appeals from judgments
of the Justice be amended to provide for a cash deposit in lieu of -
a bond.

Yours truly,

Qﬁég&%qgfﬁlco¢44L2¢222;c
erbver nkelstein
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' SPIVEY, GRIGG, KELLY AND KNISELY SRS

,'/‘"
. ATTORNEYS AT LAW

BROADUS A. SPIVEY ' JONALC T RICK LEEPER
ASD CHRTPED A PROFESS ORPORATION JOINC LUD
PERSONAL DOURY TRIAL LAW 48 EAST AVENUE, SUITE 300 mw.sl'[

p.0. BOX 2011 BSTION

DICKY GRIGG AUSTIN, TEXAS 78768-2011 @ MELVALYN TOUNGATE
BOARD CERTIFIED BUSINESS MANAGER
PERSONAL INJURY TRIAL LAW (512) 474-68081

PAUL E. KNISELY

PATKELLY FAX: (512) 474-1805
BOARD CERTIFIED V
PERSONAL INTURY TRIAL LAW

BOARD CERTIFIED April 30, 1991

= Zv

—

Mr. David J. Beck | f/n

Fulbright & Jaworski
1301 McKinney, Ste. 5100
Houston, TX 77010-8095

Re: Supreme Court Advisory Committee
Proposed Changes to TRCP 21, 47 and 91

Dear David:
I will take this opportimity to reply to your letters of March 7th and April 8th.

On Rules 21, 21a and 21b, I concur with Wendell Loomis that the present
provision is inappropriate and unsatisfactory. Mr. Loomis’ suggested correction
seems to meet the objection appropriately. There are lawyers who will serve a
party in order to “technically comply” with the service rules even when they have
an attorney. That should not be allowed.

Re TRCP 47, Mr. McMurray points out an area which our rules do not adequately
address: the hiatus between county court at law jurisdiction and district court
jurisdiction. I do not find that to be a problem in my own practice. I recall that
Rule 47 was changed to its present reading in order to avoid the temptation for a
plaintiff to plead for a lot of money and thus obtain press coverage. It would not
bother me to provide that no amount is required to be pled or to simply provide that
a specific amount should be pled. The latter suggestion would picbably solve the
complaints, but I fear the insurance clients of some of the defeuse bar would
strongly object.

Re TRCP 91, I do not think the suggested amendment to TRCP 91 offers an
adequate solution. It seems to me that the rules should be as universal as possible
and to improve the rule would require simplifying it. I suggest simply requiring
that special exceptions be filed ten days prior to trial period.

Pg000; 43



April 30, 1991
Page 2

It seems to me that providing complicated time period simply multiplies the trial
court’s burden and certainly complicates the procedure for us practitioners.

Sincerely,

a7

Broadus A. Spivey
BAS/sm

cc:  Mr. Luther H. Soules III, Esq.
Soules & Wallace
Republic of Texas Plaza, 10th Floor
175 E. Houston St.
San Antonio, TX 78205-2230
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CHIEE JUSTICE
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THE SUPREME COURT OF TEXAS
P.0. BOX 12248 AUSTIN. TEXAS 78711 CLJE(;U:{\J T ADAMS
TEL: (512) 463-1312 . o
FAX: (512) 463.1365 F“fﬁ&m l-.h\“zTLlS

RAUL A. GONZALEZ

OSCAR H. MAUZY

EUGENE A. COOK

JACK HIGHTOWER

NATHAN L. HECHT

LLOYD DOGGETT

JOHN CORNYN

ROBERT A. "BOB" GAMMAGE

Mr. Luther H. Soules II1
Soules and Wallace
Tenth Floor

Republic of Texas Plaza
175 East Houston Street

San Antonio, TX 78205-2230

L,} Dear Luke:

ADMINISTRATIVE ASS'T.
MARY ANN DEFIBAUGH

February 28, 1991 AH D/ 0'/
s e

s

Enclosed is a letter from Pat McMurray suggesting a proposed amendment to Rule 47.

I would appreciate your bringing this to the attention of the Rules Committee at the

appropriate time.

NLH:sm

Encl.

Sincerely,

Nal L. Hecht
Justice
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February 22, 1991

Honorable Nathan Hecht
Chairman, Rules Committee
Supreme Court of Texas
P.O. Box 12248

Austin, TX 78711

RE: kule 47

Dear Justice Hecht:

PAT MCMURRAY

ATTORNEY AT LAW §
17330 PRESTON ROAD, SUTTE 2098 L
DALLAS, TEXAS 75252-5619

(214) 250-2871 w}{/ @W@(’ S
TELECOPY (214) 248.6290 M

This is a followup to my letter of January 22, 1991, a copy of which

is attached.

My recommendation would help prevent forum shopping. Under the
. bPresent state of the law it appears that a plaintiff can permanently

.~ attach jurisdiction by filing a lawsuit for an indefinite amount in

a court of limited jurisdiction then amend his pleadings to allege
an amount in excess of the jurisdictional limit.

Thank you for .your consideration.

Sincerely,

g41 McMurray ;

Attorney at Law
PM: fs/loda

Enclosure
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PAT MCMURRAY

ATTORNEY AT LAW
17330 PRESTON ROAD, SUTTE 205B
DALLAS, TEXAS 75252-5619

(214) 250-2871
TELECOPY (214) 248-6290

January 22, 1991

Honorable Nathan Hecht, Chairman
Rules Committee

Supreme Court of Texas

P.O. Box 12248

Austin, TX 78711

RE: Rule 47

Dear Justice Hecht:

It is important for a defendant to know the amount of money for
which he is being sued. This is particularly so when liability
insurance is involved and the claim may or may not be within the
policy limits.

The amount in controversy is also a factor in cases filed in County
Courts at Law which have jurisdictional limits but according to
Texas case law, the jurisdictional limit is simply jurisdictional
and not a cap on the amount of recovery that may be had.

I recommend that Rule 47 be amended to read in pertinent part as
follows:

(d) The maximum amount claimed.

Relief in the alternative or of several different types
may be demanded.

This -suggestion would greatly reduce the filing of Special
Exceptions and the resulting burden on the Courts and the expense of
litigation.

Respectfully submitted,

Attorney at Law

PM:fs/loda
Pg000177



‘ THE SUPREME COURT OF TEXAS
CHIEFJUSTICE . < mam CLERK
. POST OFFICE BOX 12248 AUSTIN. TEXAS 78711 ; .
THOMAS R. PHILLIPS JOHN T. ADaMS
TEL: (512) 463-1312
JUSTICES FAX: (512) 4631365 EXECUTIVE ASST.
RAUL A. GONZALEZ WILLIAM L. WILLIS

JACK HIGHTOWER

NATHAN L. HECHT ADMINISTRATIVE ASST
LLOYD DOGGETT \ MagY/ANN DEFIBAUGH
JOHN CORNYN

BOB GAMMAGE
(CRAIG ENOCH
' ISE SPECTOR \

February 22, 1993

Mr. Luther H. Soules III \
Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Enclosed is a letter from Herbert Finkelstein regarding Rules 46(b) and 48.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

Sttt o

Nathan L. Hecht
Justice

NLH:sm

‘ Encl.
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THE SUPREME COURT OF TEXAS
POST OFFICE BOX 12244 AUSTIN, TEXAS "8711} CLERK

CHIER TUSTICE
THOMASR PHILTIPS

IESTICES
RALL A\ GONZALEZ
INCK HIGHTOWER
NATHAN L HECHT
HOYD DOGGETT
JOHN CORNYY
BOB GAMMAGE
CRAIG ENOCH
ROSNE SPECTOR

Mr. Herbert Finkelstein
723 Main Street #510
Houston TX 77002

Dear Mr. Finkelstein:

IOHN T ADAMS
TEL (512) 404-1312 .

EXECETIVE AN T
NLLEAM L WTLLES

FAX (312) 4631365

ADMINISNTRATIVE AN T
MARY ANN DFEIRAL Gl

February 22, 1993

Because I am the Court’s liaison with Court Rules Committee, Chief Justice Phillips has
given me a copy of your letter regarding Rules 46(b) and 48. I appreciate your taking the time
to write, and I have sent a copy of your letter to the chairman of the Rules Advisory Committee
with the request that your comments be considered fully in making additional revisions in the

rules.

NLH:sm

Sincerely,

Nathan L. Hecht
Justice

c: Mr. Luther H. Soules ITI
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HERBERT FINKELSTEIN
ATTORNEY AT LAW
SUITE S10
723 MAIN STREET
HOUSTON. TEXAS 77002

TEL.: 713-222-8644

February 10, 1993

Hon Thomas R.Phillips

Chief Justice, Supreme Court of Texas
Austin, Texas

Dear Judge Phillips:

Recently, to my surprise, I found that there is no provision
in the ules relating to the Justice court to permit a defendant
against whom a Judgment has been rendered to appeal by making a
cash deposit. Rule 45 (b) and Rule 48 provide for the making of a
deposit in lieu of a bond, but, strangely enough, there is no

comparable provision for appeals from judgments in the justice courts.

In recent years bond fees have incresed substantially, and in

many cases 1t 1s more practical and cheaper to make a cash deposit

I therefore suggest that the rules relating to appeals from judgments
of the Justice be amended to provide for a cash deposit in lieu of

a bond. :

Yours truly,

QQ%Vbﬁfqui;coolJLﬂ¢zzzlc,
'ﬁer er nkelstein

AN My D B
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DAVIS, WELCH, EWBANK, OTTO & WILKERSON, P.C. e [

DavID M. Davis®
STEVEN R. WELCH
JaMmes B. Ewsank. I[°+
Jere D. OTTOT

‘% GLEN WILKERSON*® &—
A ——————

| WSV\
A543, CXJ/ ‘ UV

ATTORNEYS AT LAW -~

e
1680 ONE AMERICAN CENTER J. SCOTT BARDOLE

. 600 (.f)NGRES§ A\”E.\iUE RICHARD B. GEIGER
(PO. BOX 2283 ALUSTIN 78768) Kiz B. VERNON

AUSTIN. TEXAS ~8701

ABANet ID: Wilkerson.G gvru:w L McELroOY
Fax: 512-482-0342 . DavidD MOORE

512-482.0614 PaTrICIA M. MCCLUNG
KELLY A. McDONALD

*BOARD CERTIFIED, PERSONAL INJURY TRIAL LAW SHARON M. SCHWEITZER
+BOARD CERTIFIED, CIVIL TRIAL LAW

TEXAS BOARD OF LEGAL SPECIALIZATION

January 25, 1990

TECP (b3

Justice Nathan L. Hecht
Supreme Court of Texas
P.O. Box 12248

Austin, Texas 78711

\_

RE: Proposed Rule Changes

II. cChange Rule 63

A.

B.

Change Rule 63 from 7 days prior to trial to 30 Dazs
Prior to trial.

Modify the Rules of Pleéding, Rules 63 & 67, to provide
that the pleadings shall not be amended within 30 days
of trial absent leave of court, further providing that

the Court shall have discretion to permit leave to file

the amended pleadings but that the burden is on the
MOVANT SEEKING LEAVE TO SHOW THAT SURPRISE IS NOT SHOWN

OR_THAT “GOOD CAUSE'" OTHERWISE EXISTS TO PERMIT LEAVE TO
BE_FILED. . ‘

Judge, the reasons for the above rules are many; but I will

give you only a few.

PLEADINGS.

The Texas time periods of 7 days (pleadings) and 30 days
(experts etc.) are ridiculous for anyone who has ever engaged in
any serious lawsuits at all. The notion that a mere 7 days before
trial after 75 depositions and 3 vears of preparation a party can
"amend" their pleadings and that such "amendment" will be granted
"absent a show1ng of surprise" can only be viewed as absurd from
the point of view of "streamlining" or "fairness or efficiency".
We have all of this discovery, all these "rules", and we are

AUTHORIZED,

should I. say invited!, to wait until 7 days prior to

trial to "amend".

We know to a certainty that lawyers wait to amend and put off
doing until 7 days what they could and should do earlier. At the
minimum, NO AMENDMENT TO THE PLEADINGS WITHIN 30 DAYS OF TRIAL,

pg00018: 10622
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(TRCP
63)

PLAYING BY THE RULES

Recent Amendments to the Federal Rules of Civil Procedure, the Federal Rules of
Appellate Procedure, and the Federal Rules of Evidence Effective December 1, 1991

by John K. Chapin

On April 30, 1991, the Supreme Court transmitted
to Congress a number of changes to the Federal Rules
of Civil Procedure, the Federal Rules of Appellate Pro-
cedure, and the Federal Rules of Evidence. These
changes are to take effect on December 1, 1991. Fol-
lowing is a discussion of the major changes. Other
insubstantial changes were made to F.R.A.P. 6, 10, 26,
and 26.1.

FEDERAL RULES OF CIVIL PROCEDURE

Relation Back of Amendments—Rule 15(c)

Rule 15(c) is revised to clarify that it does not
preclude any relation back that is permitted under the
applicable limitations law. Thus in many cases, such as
those based on diversity, relation back will be governed
by the applicable state statute, and the amended rule will
notapply to preclude any relation back that the applicable
state limitations statute permits. According tothe Advisory
Committee on the Proposed Rules, “{w]hatever may be
the controlling body of limitations law, if that law affords
a more forgiving principle of relation back than the one
provided in {Rule 15(c)], it should be available to save
the claim.”

Rule 15(c) is also amended to make it applicable
to any amendment to a pleading that changes the naming
of the party against whom a claim is made (i.e., an
amendment in suits in which the correct defendant was
identified, but misnamed in the original pleading) as well
as an amendment changing the party (i.e., an amendment
in suits in which the defendant was misidentified in the
original pleading), and to change the period within which
such changed defendants must be notified of the action
to conform to the provisions of Rule 4 (120 days after

filing of a complaint within the applicable limitations
period under Rule 4(j]). (Note: The amended Rule 15(c)
refers to Rule 4(m); however, the proposed amendment

to Rule 4 that would have changed Rule 4(j] and
redesignated it as Rule 4[m] has not been adopted by
the Supreme Court.) According to the Advisory
Committee on the Proposed Rules, this amendment is
intended to change the result in Schiavone v. Fortune,
477 U.S. 21, 106 S.Ct. 2379 (1986) 86 Fed Lit 248.
Schiavone held that under the pre-amended version of
the rule, the changed defendant must have received
notice of the action within the applicable limitations
period without any additional time during which timely
service could be effected. After amended Rule 15 goes
into effect, an intended defendant who is notified of an
action within the period allowed by Rule 4 for service
of a summons and complaint (under Rule 4{j], 120 days
after filing of a complaint within the applicable limi-
tations period) may not defeat the action on account of
a pleading defect with respect 10 a misnamed or
misidentified defendantif the other requirements of Rule
15 have been met.
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JOMN G. TUCKER
CLEVE BACHMMAN
STANLEY PLETTMAN
JAMES W HAMBRIGHT
GILBERT 1 LOW
BENNY H HUGHES, JR.
J HOKE PEACOCK T
LAWRENCE L GERMER
JOHN CREIGHTON IX
JAMES H. CHESNUTT I
J. B, WHITTENBURG
PAUL W GERTZ

GARY NEALE REGER
JOHN W, NEWTON IX
O. ALLAN JONES
HOLLIS HORTON

LOIS ANN STANTON
ROBELAT J. HAMBRIGHT
HOWARD L. CLOSE

Re:

A5 001 /16 P
%

ORGAIN, BELL & TUCKER

ATTORNEYS AT LAW

470 ORLEANS STREET

BEAUMONT, TEXAS

7770l
.
TELEPHONE (409) 838-6412 /{

FAX (409) 838-68959

July 12, 1990

Supreme Court Advisory Committee

Mr. Luther H. Soules III
Attorney at Law

Tenth Floor

Republic of Texas Plaza
175 East Houston Street

San Antonio, TX

78205-2230

Dear Luke:

occurrence.

‘%?? )

o\

CURRY L. COOKSEY
CHARLES K KEBODEAUX
RAY 8 JEFFREY
MICHAEL J TRUNCALE
LANCE C FOX

CLAUDE R LEMASTERS

LOUIS M KNABESCHUM, JR

LEANNE JOHNSON
BRIAN L. PLOTTS
DAVID J. FISHER
JOHN W, JOHMNSON
SCOT G. DOLLINGER

B. O. ORGAIN, oF CounseL

)
&k

WILL E. ORGAIN (i882-1965)
MAJOR T BELL (1897-t989)

Y

For some time I have been concerned that we do not
have a provision in the Rules of Civil Procedure of Texas
allowing one to amend and take care of a misidentification
situation or take care of the situation wherein limitations
is about to run and plaintiff does not have time to get out
discovery prior to filing suit against all parties that he
thinks might have been connected with the accident or

We should have a rule similar to Federal Rule

15(b) and I recommend adopting such rule as Texas Rule of
Civil Procedure 63(a) or it could be a second paragraph in

Rule 63.

The rule would provide:

"Whenever the claim or defense asserted in the
amended pleading arose out of the conduct, trans-
action, or occurrence set forth or attempted to
be set forth in the original pleading, the amend-
ment relates back to the date of the original

pleading.

An amendment changing the party against

whom a claim is asserted relates back if the fore-
going provision is satisfied and, within the
period provided by law for commencing the action
against the party to be brought in by amendment,
that party (1) has received such notice of the
institution of the action that the party will not
be prejudiced in maintaining his defense on the
merits, and (2) knew or should have known that,
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Page 2

but for a mistake concerning the identity of the
proper party, the action would have been brought
against the party."

If this cannot be placed on the agenda when we have
our next meeting without having first gone through the
Administration of Justice Committee, please let me know so
that the same may be submitted to them.

Thank you.
Sincerely,
Gilbert I. Low
GIL:cc
cc: Mr. Franklin Jones, Jr.

Mr. Frank Branson

Pg0001g4

-/‘ _ -

_ ., _ B ! .
K P . f

_ _ . N . .
‘ - - -/ - v- -
N /



- TN R @ .

- aa B

P OTIS HIBLER

R BE I EE M e -
. ’

LAW OFFICES OF
HisLErR & SOMMER

(INOIVIDUAL PRACTITIONERS) /4, 5’%
LORENE OFFICE PLAZA
9862 LORENE ' 4?/
- SUITE 200
SAN ANTONIO, TEXAS 78216

A543 001

(512) 341-2759 RICHARD H SOMMER
ADMITTED 1N

FAX NO. (512) 341-8432 q ' ( TEXAS. NEW JERSEY & WISCONS|
|{ ’

September 10, 1992 “T? &/
,\\ \f\' - (f}/b L,"*/s
bt D
Mr. Luther H. Soules III g St

Supreme Court Advisory Committee 4 g
Rule Amendment Committee ﬂﬂ%‘ ﬂ}'
175 East Houston, 10th Floor ‘ qga
Texas Republic Bank Plaza A
San Antonio, Texas 78205 .
%4
Re: Rule 64

Dear Chairman Soules:

Our Courts are flooded every day with thick multi-page
pleadings. The more paper filed with the Courts, the greater the
demand on the Court staff to catalog, administer and manage this
mountain of paper. Meanwhile, the planet is losing its forests at
an alarming rate due in large part to our use of paper.

This loss of trees is a major cause of global warming. Excess
waste paper exacerbates the landfill problem. In any event, civil
Rules 58 and 64 contribute in a very small way to these problems.
In particular, by virtue of Rule 64, any amended pleadings must be
"complete® and "entire substitutes® for the pleadings they replace.
This causes attorneys to print out and file 30-page pleadings even
though a single paragraph constitutes the only part that needs to
be amended. If I am not mistaken, when I first started practicing
law, an attoraey could amdnd the pleadings by simply filing a one-
page “supplemental pleading.™ At that time, a "“supplemental
pleading” was not defined as it is in our present Rule 62. 1In
other words, back then a supplemental pleading was defined to
include any pleading that changed or amended only a part or portion
of a prior pleading. In any event, I suggest the following changes
to our rules to help save our Court staff and our planet:

Rule 64. A party may amend specified parts or portions of any
prior pleadings by filing an amendment thereto which specifically
designates the page or paragraph that needs to be amended or
changed. Such amendments need not re-plead the entire contents of
the prior pleadings, but may instead merely state the allegations
that comprise the amendment with a statement that all prior
pleadings are re-pleaded and adopted by reference as permitted by
Rule 58.

Pg000185
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Mr. Luther H. Soules III September 10, 1992

Supreme Court Advisory Committee Page 2
Rule Amendment Committee

Rule 64 as currently written presupposes that all attorneys
have access to computers; and that as a consequence, it is a small
task to print out a comprehensive substitute for the prior
pleadings. I own a computer and store all my pleadings on a hard
disk so it is easy to print out a complete new pleading whenever an
amendment is needed. However, the ease of doing this for most of
us has two effects:

1. It makes it much easier to waste paper and kill trees;
and, '

2. It penalizes the old-timers who still use typewriters -
this is not fair.

Let’s change Rule 64. This will save the 1life of a
significant number of trees; it will ease the storage and space
crunch in the District Clerk’s Office; and it will save paper and
ease the landfill problem.

Sincerely yours,

/\/{;1/l~4/l/yﬁ‘

RICHARD H. SOMMER
RHS/1lkm

work\trees\rules.change
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DAVIS, WELCH, EWBANK, OTTO & WILKERSON, P.C. e Ny

ATTORNEYS AT LAW -

i

David M. Davis® 1680 ONE AMERICAN CENTER J. SCOTT BaRDOLE
STEVEN R. WELCH 600 CONGRESS AVENUE RICHARD B. GEIGER

Jases B. Ewpank [I°%
Jerr D. OTTOT

(P.O. BOX 2283 ALUSTIN 78768)

KiM BV N
AUSTIN. TEXAS “8701 ERNO

ABANcet (D Wilkerson.G Bruav L. McEtroy

GLEN WILKERSON®T &— Fax: 512-482-0342 W. DaviD MOORE
T ———————- ‘ - -

*BOARD CERTIFIED. PERSONAL INJURY TRIAL LAW

512-482-0014 PaTRICIA M. MCCLUNG
KELLY A. MCDONALD

+BOARD CERTIFIED. CIVIL TRIAL LAW

TEXAS BOARD OF LEGAL SPECIALIZATION

\

January 25, 18990

Justice Nathan L. Hecht , 7£CP 107

Supreme Court of Texas

P.

O. Box 12248

Austin, Texas 78711

—_—

RE: Proposed Rule Changes

II. Change Rule 63

A. Change Rule 63 from 7 days prior to trial to 30 Daxs
Prior to trial.

B. Modify the Rules of Pleadlng, Rules 63 & 67, to provide
that the pleadings shall not be amended w1th1n 30 days
of trial absent leave of court, further providi that
the Court shall have dlscretlon to permit leave to file
the amended pleadings but that the burden is on the
MOVANT SEEKING LEAVE TO SHOW THAT SURPRISE IS NOT SHOWN
OR THAT "GOOD CAUSE" OTHERWISE EXISTS TO PERMIT LEAVB TO
BE FILED. .

Judge, the reasons for the above rules are many, but I will
give you only a few. :

PLEADINGS.

The Texas time periods of 7 days (pleadings) and 30 days
(experts etc.) are ridiculous for anyone who has ever engaged in
any serious lawsuits at all. The notion that a mere 7 days before

trial after 75 depositions and 3 vears of preparation a party can

"amend" their pleadings and that such "amendment" will be granted
"absent a showinq of surprise" can only be viewed as absurd from
the point of view of "streamlining" or "fairness or efficiency".
We have all of this dlscovery, all these "rules", and we are
AUTHORIZED, should I say invited!, to wait until 7 days prior to
trial to "amend®.

We know to a certainty that lawyers wait to amend and put off
doing until 7 days what they could and should do earlier. At the
minimum, NO AMENDMENT TO THE PLEADINGS WITHIN 30 DAYS OF TRIAL.

Pg000187
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May 22, 1991

Dear Attorneys:

I am pleased to inform you that the Supreme Court of Texas has
signed an order authorizing the implementation of my fax filing
plan for the Collin County District Clerk's Office. Attached are
copies of this plan. .

It is our desire to begin fax filing on July 1, 1991, and for you
that are interested in using the system, please contact my
bookkeeper Patsy Drake at 548-4367.

We look forward to serving your District Court fax filing needs
and ask that you call if you need any additional information.

Sincerely,

7/4 0y

Hannah Kunkle, District Clerk
Collin County, Texas

HK:pc
Enc.

Pg00018g
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ZHIEFJUSTICE

THOMAS R PHILLIPS

TUSTICES

RAUL A GONZAED

DSCAPR H MALZY

ZUGENE A COCK

IACK HIGHTOWER

NATHAN L. HECHT

LOYD DOGGETT

JOHN CORNYN

ROBERT A '30B" GAMMAGE

Ms. Hannan Kunkie
District Clerk

Collin County

P. O. Box 378
McKinpey, TX 75069

Dear Ms. Kunkie:

~.4
.
1k
,‘\

lllb

Aﬁ'
@

\“;

20. 30X 12248

TEL {512) 465-1312

FAX: (512) a63.1365

March 15, 1991

AUSTIN, TEXAS 78711

THE SUPREME COURT OF TEX

ICHN 7 alaMs

DECUTAT ASST

WL AN L YTIoIS

ADMIN{STRATTVT 2537

MARY ANN DEFIBALGH

Your reguest that the Court amend its order permitting the district cierk of Collin County
to receive and fiie electronically wansmitted court documents appears [0 contain only one caange

apart rom the form of order we are using.
incompiete inrormauon on-the charge authorizanon or reguest”

That cnange 1s to eliminate the phrase. "

or with

, from paragraph 3 of the rules

attacned 1o the order. [ understand that vou are reiuctant to use any bavment mechanism other
than an escrow account, and the Court does not reguire vou to do so. We are allowing cieri

across the state to use different mechanisms to gain experience as to how they funcuon.
pirase you wish to have eliminated does not require you to use any method of payment other
Therefore, as I have discussed with vou

s 3
amend s order 2t this ume.

uan an ESCTOW account.,

~
NLH:sm

Sincerely,

The

, the Court sees no nesd w0

Pg000189
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SUPRIM= COURT AND THE CLz

ZaX macaines use plein sapar

1i:y. No documents or
de accaptad iie
i 25CTOW OT
The cnly =xception
nas requesc2d Irom & sender.

and 2 lLaser -
nocions razsi
a unless che

with ths

been adoptad for Iiling viz Zax

ARE ACCEZPTIN

RIGINAL COURT aACTIONS VIA FaX
TLECTRONIC FILING OF DOCTMENTT IN COLLIN

Iirms of more than tfen attornevs $300.00 annually
Law Iirms six :Ic ten atzormnays 52£0.00 annualilvy
Law Iirms two to Iive z2ttoraeys $180.00 annualiv
Sole pracciomners 5120

Title Companies:’

.00 annualily

same subscTiption fees zs zttornevs (based on
number of 2mplovees.)

Subscriptions entitle the subscriber fo Iile new suits, pleadings,
raquest lssuance of service, ets.. A fee of 31.00 per pags will be chargzed
for the zlerk To Drapare ccpies of pleadings co be zattached to issuanc=
(i.e. copy of original pecition actached cto citation). The copy cost will
be added to court cost. Answers and motions not recuiring filing fees ars
flisd &t e cnarge o subscribers.

Subscribers conducting business in person and Taquesting an cutgoing
transmission oI documents Izom the District Clerk's 0ffice will Se charged
5..00 per pags. :

Subscribers snall
sign authorizatioan for clerk to charge vearly subscrTi
account. SubDscripclons may be terminated ov wri
or Ior non-payment of fee to clerk.

In Collin County, subscribers shall
cost will be debited Irom this account.

oe devosited to establish an escrow account since

»--Dtion
tten request of subscriber

escablish an escrow aczount.
It 1Is suggested that at least 3500.00

pay non-refundable subscription fees annually or

fee to escrow

Cours

a suit wich

oune issuance is now near 5200.00 for cour: costs. Wnen a debit is made
TO0 the escrow account, & receipt will be sen: ’o the 2s¢row holder and he/she
can then Temit & check in that amount to maintzin the estaslished account. '
The checik raplienisning the 2scrow aczount shoulé be raceived wichin five
worxing davs. A sctactus report of

N

ov zhe cl

ltheough subseripti

cus are racommended, tha fees for
ra2 23 fa;‘ow;.

Non-subscTiders snall onlv use the fax sarrice whila

a
iz person and snalil e charged $3.00 pilus S1.

ftor =2act

2ach escrow account will be made periodicallw

non-subscribers

concducting Susiness

R s -
el .- :

VRS A S

cransmissicn.

061000b4d

-, !- - - -



AMENDED ORDER Z3TABLISEING A SYITIM 2R

PR Fay

_— ey m T=T =y AT AT =
.'.._:;,-.UN;L --—--tc- - < _«O\.«--—-‘-- -

AT T T\l AATI T e— =
COLLIN COUNTT R )

2. Document

s sleczronically rramsmicted Ior Iilizg will be raceived
ov the clilark om a pilain paper facsimils znd orizced av z lasar porincar,
Ther2zv randering tie copy o arcaival gquality. No gdocument prinzad cn
thermal javter sipall be Iilec.

2. Yo documenz =2

clerk Zor Ziling umtil cgur:z cost and Zees nave been
Z2es spnall Se paid 3v 2an sscTow account estadlisped W
zanderad €O tle ciark 2ila2circnically without saymenc
9T wWhich d2 ot zonisTm I azpliicadbls rulss will acc

will D>e
JuTposes wnern

6. loczl mules Ziling
Systam ars leradv adce
g saall
e 25 2% lourz,

o ol i izcaes,
sz an ate aco divicua is S:tate Zers
0f Texas idenrificaciocn number, address, talephnone zumber and Salecopier munm
T 1ity of the origimal hard copy stall e clezr and dark azough o

212 the ortigimal 1ari copy wit!

Hy
D

)
]
(14
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~
n
(3]
[{3
Nal
(a4
)
(X}
[a}
u
]
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o )
O n
"
g
[o]
n
W
-
oo
C

a
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[11}

"

w

w
[}
(o)

p7]

(1)

2]

I

n

]

()
(g S]
[e]
[aVe]

C. A cover speet [UST accompany avery tTzaasmission znd shall:

(3) aav

end:zr, tThe documents Seing TransmicIag,
<



{¢) nave completz Information 2n the 2SCT3wW aczount dediz Ior
20UuTT °9sT anc ZIees.
3. The zlzrk upen recaip:t i ezl 22 i Zoguzen:
snzil veriiZy the compliazsness o
Z. The clark wnen satisiie
confirm the 2scTow zczount 4
2laccronizally saall e deemed ac
2Z7ix zhe zlerk's offisial
the trzmsamissi is Zound tTo De imcompletz 9T courTt <ostT
ar LI requirsd, are oot paid, :the clerk will notilr the sender as
soou &S practicaple chat the transmission has not dest Iiled and ciae razson.

G. ‘Afrer Iiling an e2lectronically cramsmitiad document fae cliark
will slecziromically transm o tle sexnder au ackacwisdgment of the filizg,
togetaer with cost Teceipc, II amy.

Z. VNo cizzation or writ bearing cthe ofiicial sezl of the cours:
TaV de tTansmittad slectronically.

I. ZleccTtomic transmission o & decuzent dces 20T constitucs

. Tiling is zcmplete when the clark's officizl dztz z2nd time
stamp Is aiiixed zo :the documen:.

<. Zach page ol any document -2cz2ived by the zlark will be
autcmatically Imprinced with tihe dats zad time of ra222ipc. The data and
Iime Imprtinted on the last gage of z documen:t will dzterzine che Time of
T222ipt HSut 20t time of filing. Transmissions complilacad duriag 2 normal
: day befora 2:00 p.m. and acc o b z

(V]
-
tn
4
[s]

-
7]
7
m nl

.2., on weekends, oOr

[od
ipt. Transumissions complers b
22 ] 0 z.z2. on zhe Zizst bdusiness
d
=}

Nolidays will be variZiasd and Ziled defo

T
da -o'vow-ng Taceipt or tramsmission. The se
: 2eT2 are any changes in normal

er ils Tasponsible Zox
ousiness nours.

or2 ORDERED that this svstem Zor elactrezmiz Ziling of
documents Iz the Discsic: Courcss of Colliz County, Taxas, be, and the szame
is adopted, effectzive upcn aporoval by cthe Supreme Ceour:z of Taxas; :that a
copy her=20f shall be Zurmished to the Suprame lour: ¢f Texas for approval
as provided by Seciion 31.807, Texas Government Code; z2nd 122t upon approval
ov the Supreme Court of Texas che same de piaced upon the Minutas of che

District Courts of uollin'Coun:y, Texas.

////”///E;EQfD this che ~Z day of ///Zﬁjij/’:;_, , 1990.

_ . Al ks

y; /L//
-ona X. Xgath, Jucza of the L9%:z: Cuzt Zendersca, Judgs 9L zhe 118z
DistriczCourz, Collin CoLn Ty, Texas Distziec Coucz, Colliz Councy, Taxas

) A
A L7 R ———

[3=23-7C
Terlz Sue Zolland, Judga of the Hathan I. Wniz®, Jr., Judgs of tle
2%6¢h Dis:ri:: Courz, Collin 36éch Discriz: Cours, Cslliz Counmcvw,
Covarcv, Taxas Taxas N ‘
) o ™3



HANNAH XUNKLZ
DISTRICT CLZRX - COLLIN COUNTY
?.0. Box 378
McXinney, Texas 73069

T0: . Date:
Cause No.
District Court
Fax No. Collin County, Texas

() DOCUMENTS TRANSMITTED VIA FAX HAVE BEEN RECEIVED AND ACCEPTED FOR
FILING IN THE CASE AND COURT INDICATED ABOVE AND AS PER YOUR INSTRUCTION

( ) Citation issued and delivered to

() Other writ issued and delivered to

( ) Other:

( ) WE ARE UNABLE TO ACCEPT FOR FILING THE DOCUMENTS TRANSMITTED DUE TO:
( ) Incomplete cransmission
( ) No charge aucthorization given for court costs.
( ) Sender not identified

( ) Other:

COST RECEIPT Yo.

PURSUANT TO YOUR REQUEST FOR FILING VIA FAX AND SIGNED AUTHORIZATION FOR
CHARGES, A TOTAL COST OF $ HAS BEEN CHARGED TO YOUR

() ESCROW ACCOUNT

AS rOLLOWS:

‘ HANNAH KUNKLE
Court Cost $ DISTRICT CLERK

. COLLIN COUNTY, TEXAS

. Pg000193
Fax fee

TOTAL 3 BY -
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IN THE SUPREME COURT OF TEXAS

Misc. Docker No. 90- D006

ADOPTION OF RULES FOR COLLIN COUNTY
FOR RECEIVING AND FILING
ELECTRONICALLY TRANSMITTED COURT DOCUMENTS

ORDERED:

At the request of the District Courts of Collin County, the attached ruies are adopted
governing the procedure for the District Clerk of Collin County 1o receive and file elecronically
transmitted court documents. TEX. Gov'T CoDE §§ 51.803, 51.807.

This Order shall be erffective when recorded in the Minutes of the Disirict Courts of
Collin County, and upon compliance with Texas Rule of Civil Procedure 3a.

Pg000195
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COUNTY s ' 4

KEITH BAKER

JUSTICE OF THE PEACE, PRECINCT NO. 3 PL.}
SAN ANTONIO, TEXAS

May 3,. 1991

Mr. Steve Flippo

Editor, The Subpoena ‘I)
c/o San Antonio Bar Association H s
Bexar County Courthouse, 3th Floor Q'

X,

San Antonio, Texas 78205

RE: The Usé of "FAX" Machines at . .
J.P. Court, Precinct No. 3 :
Dear Mr. Flippo, 2 ;7///

Please find enclosed, a copy of "Rules Governing The Procedure
for Justice of the Peace, Precinct Three of Bexar County, to
Receive Electronically Transmitted Court Documents."”

I would appreciate your publishing same in "The Subpoena." I
believe it would be helpful for your members to be familiar with
our procedures concerning "fax" transmissions to this court.

Sincerely,
e
Keith Baker

Justice of the Peace
Precinct No.. 3, Pl. 2

KB/ jm
enclo.

cc: Mr. Luther H. Soules, III
, The Honorable Andy Mireles
The Honorable David Garcia
The Honorable Robert Green

. ,4 _ .

. . | ~ Pg000196
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RULES GOVERNING THE PROCEDURE FOR THE
JUSTICE OF THE PEACE COURT, PRECINCT THREE, BEXAR COUNTY
TO RECEIVE AND FILE ELECTRONICALLY TRANSMITTED COURT DOCUMENTS

The following rules govern the procedure for the Justice of the
Peace Court, Precinct Three, Bexar County, to receive and file
electronically transmitted documents.

.‘._\

1. The clerk is authorized to accept for filing via
electronic transmission any document which might be filed 1in a
court action except: (a) returns of service on issuances; (b)

bonds; (c) signed orders or Jjudgments.

2. No document electronically transmitted shall be
accepted by the clerk for filing until court costs have been
paid. Documents tendered to the clerk electronically without

payment of court costs and fees, or " with incomplete information
on the charge authorization or request, or which do not conform
to applicable rules, will not be filed.

3. The fee schedule for electronic fi#ling is identical to
non-electronic filing.

4, An electronically transmitted document accepted for
filing will be recognized as the original record for file or for
evidentiary purposes when it bears the clerk's official date and
time file stamp.

5. Every document electronically transmitted for filing
shall conform to the requirements established by the Texas Rules
of Civil Procedure, i.e., shall be on paper measuring

approximately 8-1/2 x 11 inches, shall be signed individually by
the party or the party's attorney of record, and shall contain
that individual's State Bar of Texas identification number, if
any, address, telephone number and telecopier number. = The
gquality of the original hard copy shall be clear and dark enough
to transmit leqgibly.

6. The sender shall maintain the original of the document

‘with original signature affixed as required by section 351.806,

Texas Government Code.

7. A cover sheet must accompany every transmission which
shall: (a) clearly identify the sender, the documents being
transmitted, and the number of pages; and, (b) have clear and
concise instructions concerning issuance or other request.

Pg000197



Page 2 of 2

8. The clerk upon receipt of an electronically tramsmitted
document shall verify the completeness of the transmission.

9. The clerk when satisfied that the transmission is
. complete shall accept it for filing and the clerk shall affix the
clerk's official date and time file stamp to .the document.

10. If the transmission ig found to be incomplete or court
" costs or fees, if required, are not paid, the clerk will notify
the sender as soon as practicable that the transmission has not
been filed and the reason.

11. After filing an electronically transmitted document the
clerk may upon request electronically transmit to the sender an
acknowledgment of the filing, together with cost receipt, if any.

12. No citation or writ bearing the official seal of the
court may be transmitted electronically.

13. Electronic transmission of a * document does not
constitute filing. Filing is complete when the clerk's official
date and time file stamp is affixed to the document.

14, Each page of any document received by the clerk will be
automatically imprinted with the date and time of receipt. The
date and time imprinted on the 1last page of a document will
determine the time of receipt but not time of filing.
Transmissions completed during a normal business day before 5:00
p.m. and accepted for filing will be filed on the day of receipt.
. Transmissions completed after 5:00 p.m., on weekends or holidays
~will be verified and filed before 10:00 a.m. on the first
business day following receipt of transaction. The sender is
responsible for determining if there are any changes in normal
business hours.

Pg000198
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LYON & LYON

ATTORNEYS AND COUNSELORS AT LAwW

ROBERT CHARLES LYON
TED B. LYON, JA.
BRUCE A. PAULEY*

SANDI FUDGE September 7, 1990,

“also icensed i lows & Nedraska

Rules Advisory Committee
The Supreme Court of Texas
Post Office Box 12248
Austin, Texas 78711

Ladies and Gentlemen.:ﬁﬁgg;iuu; e

J -

Having read the newly édobted‘RﬁieS of Civil “ Procedure and -
viewed the State Bar videotape regarding same,

make the follow1ng comments
: The~
TeX.R.ApPpP.P.. 90(e)=
‘renumbered
&

“The provisions of. Tex R'Civ P. ”21a“thaf

day -
idelivery’afterxis. )
:the following dag%g

FHLe
—=> 7%
7/
11y
ea
3301 CENTURY DRIVE - SUITE A
ROWLETT, TEXAS 75088

(214) 412-0412
FAX: (214) 475-5804

. : / fiA(L

/i;i:CL<;)

I would like to




Rules Advisory Committee
September 7, 1990
Page 2

48) hours prior to the time of the hearing. The common practice
is now for the moving party to file a "bare bones" motion and
then to bring a brief with them to the hearing. This can provide
the moving party with an unfair advantage if the Court allows the
consideration of the brief cover the adverse party's objections,
particularly sinc2 the brief serves to answer the adverse party's
response and opposing affidavits.

Thank you for your consideration of these matters. If I may
clarify my comments and suggestions in any way, please do not
hesitate to contact me and I will gladly do so.

Sincerely yours,

e Ao,
ruce A. Pauley “77

BAP/jc

BAP.L2

Pg000200
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THE SUPREME COURT OF TEXAS

CHIEFIUSTICE

THOMAS R PHILLIPS
TEL: (S12) 403-1312

JUSTICES FAX: (5121 464-1365

RAUL A GONZALEZ
JACK HIGHTOWER
NATHAN L HECHT
LEOYD DOGGETT
JOHN CORNYN
BOB GAMMAGE
CRAIG ENOCH

ROSE SPECTOR June 4, 1993

Mr. Luther H. Soules II1
Soules and Wallace

Tenth Floor

Republic of Texas Plaza

175 East Houston Street

San Antonio, TX 78205-2230

Dear Luke:

POST OFFICE BOX 12248 ALSTIN, TEXAS 78711

CLERK
JOHN T ADAMS

EXECUTIVE ASST
WILLIAM L. WALLES

ADMINISTRATIVE ASS T
MARY ANN DEFIRAUGH

S ¢
:E@MM/

y Llicfébﬁ““
u%U Stogr
P

Enclosed is a letter Chief Justice. Phillips received from Bernard Fischman suggesting

changes to Tex. R. Civ. P. 76a.

I would appreciate your bringing this to the attention of the Rules Committee at the

appropriate time.

Sincerely,

Nathan L. Hecht
Justice

NLH:sm

Encl.

Pg000203



THE LAW QFFICES OF

TINSMAN 8 HOUSER

INCORPORATED

FRANKLIN D. HOUSER ONE RIVERWALK PLACEK. (4™ FLOOR

MARGARET M. MAISEL 700 NORTH ST MARY'S STREET
DANIEL J. T. SCIANO

ROBERT SCOTT SAN ANTONIO. TEXAS 78205
RICHARD TINSMAN (2101 22%8-3121

JOHMN F. YOUNGER, JR. FAX (210) 22%-623%

SHARON COOK

LAUREL A. FINGER May 18, 1993
BERNARD WM. FISCHMAN

REY PEREZ

CHRISTOPHER J. PETTIT

ANDREA TACHMAN WOO

DAVID G. JAYNE
OF COUNSEL

Honorable Tom L. Phillips
Chief Justice

Supreme Court of Texas

P. O. Box 12248

Capitol Station

Austin, Texas 78711

Re: Suggested changes in Tex. R. Civ. P. 76a

Dear Chief Justice Phillips:

In the context of working on an appeal brief from a trial
court sealing order, I have discovered what I perceive to be a
flaw in the procedure for appeal of sealing orders under Tex. R.
Civ. P. 76a (the "Rule"). Specifically, 18 of the Rule permits the
appeal of "any order (or portion of an order of judgment) relating
to sealing or unsealing court records . . . .". If taken literal-
ly, this means that an appeal from a temporary sealing order under
Y5 of the Rule would also be allowed. Yet, this would seem to defy
the intent of the Rule because a temporary sealing order may be
entered solely upon affidavit or verified petition that immediate
or irreparable injury will result before notice and a full hearing
can be held.

Obviously, in order to support the entry of a sealing order,
there must be an evidentiary showing that the standards of 41 of
the Rule have been met. No such requirement is imposed on a tem-
porary sealing order. Therefore, if a temporary sealing order were
granted on verified petition or affidavit only, appeal of such an
order would likely result in reversal because the required evi-
dence had not been presented.

I would compare the temporary sealing order to a temporary
restraining order under Tex. R. Civ. P. 680. A TRO is interlocu-
tory and not appealable. There are provisions in Tex. R. Civ. P.
680 to prohibit abusive tactics such as unlimited successive TRO's
or not conducting a hearing on the temporary injunction.
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Honorable Tom L. Phillips
Chief Justice

Supreme Court of Texas
May 18, 1993

Page Two

Similar provisions could be enacted to prohibit a trial court
from refusing to conduct a merits hearing on a sealing order or
using a temporary order to take the place of the permanent order.

I therefore suggest that 48 of the Rule be amended to provide
that only final sealing orders are appealable whereas temporary
sealing orders are not. Concomitant rules requiring early hearings
after the entry of a temporary order and requiring that such an
order expire of its own terms if the merits hearing is not con-
ducted within a specified time, would lend balance to the suggest-
ed change.

Thank you for taking the time to consider this suggestion.

Very truly yours,

BWF/dly
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KIRKLIN & BOUDREAUX

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
1100 LOUISIANA
SUITE 1800
HOUSTON, TEXAS 77002-5233

(713) 757-0000

September 13, 1991

Luther H. Soules III, Esq.
Soules & Wallace

Republic of Texas Plaza

Tenth Floor

175 East Houston Street

San Antonio, Texas 78205-2230

Re: Texas Rule of Civil Procedure 76a.

Dear Mr. Soules:

nnd

74-17-9

I recently attended the Advanced Civil Trial Course
in Houston and enjoyed your presentation. I represent Hyundai
in a case in which the First Court of Appeals recently decided,
in an unpublished opinion, that Tex.R.Civ.P. 76a does not apply

to discovery disputes involving protective orders.
a copy of the Court's opinion.

Very truly yours,

KIRKLIN & BOUDREAUX

Jack J. Garland, Jr.

JJIG/jlks
3463
Enclosure

Enclosed is
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Appeal dismissed and Opinion filed August 8, 1991

In The
@ourt of Appeals
For The
First Bistrict of Texas

NO. 01-51-00228-CV

CHLOE J. CHANDLER, Appellant
V.

\

HYUNDAI MOTOR COMPANY, Appellee

On Appeal from the 129th District Court
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l Harris County, Texas
] - OPINION
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Trial Court Cause No. 87-39802

Thi's is an appeal from the trial court’s order approving the
recommendations of a special master concerning discovery disputes. By order dated April
12, 1551, e triai court denied appeiiani’s request for a hearing 1o overruie the protective
order signed by the special master; overruled appellant’s objections to the scope of the
protective order; and granted in all respects appellee’s motion for protective order.

In response to appellant‘s motion for extension of time to file her brief,
appellee asks this Court to dismiss the appeal for want of jurisdiction because 1) it is an
improper appeal from an interlocutory order; 2) appellant has failed to timely file a brief;

3) appellant failed to provide notice to appellee of the appeal; and 4) appellant failed to

Pg000205




provide'a complete transcript to this Court. Because appellee’s motion raises a question
conccmin'g‘our jurisdiction, we address that issue first.
Excluding four statutory exceptions! not applicable here, an appeal can be
prosecuted only from a final judgment or order. North East Independent School Dist. v.
Aldridge, 400 S.W.2d 893, 895 (Tex. 1966); Denny’s Inc. v. Rainbo Baking Co., 764 S.W.2d
933 (Tex. App.--Houston [1st Dist.] 1989, no writ); Prodeco Exploration, Inc. v. Ware, 684
S.w.2d 199, 201 (Tex. App.--Houston {1st Dist.] 1984, no writ). Until the trial court
severs out a party or an issue, a judgment that does not dispose of ali issues and parties is
purely interlocutory and not yet appealable. Cherokee Water Co. v. Ross, 698 S.W.2d 363,
365 (Tex. 1985).

In her motion for extension of time to file her brief, appellant asserts she is
bringing the appeal pursuant to Tex. R. Civ. P. 76a. Rule 76a pe\rtains to the sealing of
court records; it does not address protection from disclosure or dissemination of documents
during discovery. In pursuing her appeal at this stage of the litigation,.appellant attempts
to equate an interlocutory order sealing court records, which is appealable, Tex. R. Civ.
P. 76a(8), with an interlocutory order pertaining to discovery, which is not appealable.
Appellant’s proper remedy in this case is to file an application for writ of mandamus
complaining that the trial court abused its discretion in approving the protective order.

The order appealed from is interlocutory and we are without jurisdiction to
consider it. Accordingly, the appeal is dismissed for want of jurisdiction. Our order of
July 18, 1991, granting appellant’s motion for extension of time to file her brief, is
withdrawn as improvidently granted.

PER CURIAM
Panel consisting of Chief Justice Trevathan and Justices Duggan and Dunn.

Do not publish. Tex. R. Are. P. 90. Pg000206
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Judgment rendered and opinion delivered August 1, 1991.. AlJG 8 1991
True Copy Attest:

Kathryn Cox
Clerk of Court
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@ourt ppeals

First Bistrict of Texas

COPY OF JUDGMENT

Appeal from the 129th District Court of
CHLOE J. CHANDLER, APPELLANT, Harris County, Texas (Tr. Ct. No. 87-
39802). Per Curiam opinion delivered by
NO. 01-91-00498-CV V. Chief Justice Trevathan, and Justices
Duggan and Dunn.
HYUNDAI MOTOR COMPANY ,,
APPELLEE

N
On this day came-on to be considered the above-entitled cause, and the same

having been duly considered, it is therefore CONSIDERED, ADJUDGED, AND ORDERED
that the appeal herein be, and the same hereby is, dismissed for want of jurisdiction.

It is further ORDERED that the appellant, CHLOE J. CHANDLER, and her
surety, UNIVERSAL SURETY OF AMERICA, jointly and severally, pay all costs incurred by
reason of this appeal.

It is further ORDERED that this decision be certified below for observance.

Judgment rendered by panel consisting of Chief Justice Trevathan and Justices
Duggan and Dunn.

Judgment enter=d August 8, 1991.

Pg0002¢4




HARRIS & WESTMORELAND
TEXAS COMMERCE BANK BUILDING
HOUSTON. TEXAS 77002
(713) 5462900

September 18, 1990

The Honorable Thomas R. Phillips
Chief Justice
Supreme’ Court of Texas

Supreme Court Building

P. 0. Box 12248
Austin, Texas 78711

Dear Mr. Chief Justice:

I should like my voice added to those who oppose new Rule 76a and urge
the Court carefully to consider its withdrawal.

It is beyond cavil that public policy continues to favor right of
privacy, equal access to justice, private settlement of private disputes, and
finality of litigation. Rule 76a as cast is, I submit, patently at odds with
that policy. ‘

Additionally, it appears that the Rule was adopted without adequate
notice to and informed comment by those members of the public who will either
have to pay its price or forego justiciable resolution of legitimate inter-
ests. This circumstance alone should, I think, constrain its withdrawal.

1f, as one must assume, the purpose of the rule is to insure media
access to proceedings affecting public interest, a purpose consistent with es-
tablished public poliecy, that can rationally be achieved by a rule permitting
access to any entity who establish their standing and the existence of a
public interest in the proceedings. '

T understand that only five members of the Court favored adoption and,
in keeping with the notion of openness on matters of public interest, suggest
that those members who voted for and those who voted against the rule should
publish their position.

At a time when all too legitimate criticism of the system is rising
geometrically because of inordinate costs and delays which are largely the
result of all too permissive discovery rules and the unfettered proliferation
of written submissions, it seems odd indeed that we wculd now make matters
worse rather than better.

Pg000209



The Honorable Thomas R. Phillips
September 18, 1990

Page 2

PEH: jlh

cc: The
The
The
The
The
The
The
The

Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable
Honorable

Respectful

Paul E. Harris

Franklin S. Spears

C. L. Ray

Raul A. Gonzale
Oscar H. Mauzy

Eugene A. Cook

Jack Hightower

Nathan L. Hecht
Lloyd Doggett

z

/
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Texas Tech University

School of Law 4
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742- 37a o
September 28, 1990 QSES Lbbé’
[-\
@U\ LL\ TRCP B

Mr. David Beck q, a
Fulbright and Jaworski ' ; ;
1301 McKinney Street /;Eg;

Houston, Texas 77010

Re: Tex.R.Civ.P. 90, 86, 257 and C.P.R.C. § 15.063(2)

Dear Dawid:
I suggest consideration of the following:

(1) Rule 90 should be changed to conform to the existing
practice that a special exception needs to be called to the
attention of the trial court prior to trial to avoid waiver.

(2) C.P.R.C. § 15.063(2) requires that a motion to transfer
venue based upon the inability to obtain an impartial trial must
be filed with or before the filing of the answer. The only
reference to the time for filing such a motion in the Rules of
Civil Procedure is Rule 86.1 which refers to Rule 257. Rule 257
contains no time reference at all. As you will recall the case
law has previously provided that such a motion may be filed on
the day of trial. See City of Abilene v. Downs, 367 S.W.2d 153
(Tex. '1963). Suffice to say that we need to get our act together
or convince the legislature to amend the statute or both.
Seriously, this requires some coordination between your
subcommittee and my mine. Do you have any suggestions?

I would appreciate hearing from you at your convenience.

Sincerely yours,

JHE/nt

cc: Luke Soules“/’

Pg000211
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CRENSHAW, DUPREE & MILAM

CHAS. C. CRENSHAW, SR. (1885-1964) ATTORNEYS AT LAW m.lga\: Joo-ms?é. P.C.
ALK o) HARTY (1911-1878) A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS W C BRATCHER P.C.
J&ﬂ&smm%mmum FIRST NATIONAL BUILDING ’ LAYTON Z. WOOOUL, SR.

' 1500 BROADWAY {&E%.Lsgjsnm. :.g.
JAS, H. MILAM LUBBOCK, TEXAS 79401 s b e &
T&%ﬁﬁ%@ -_ ROBERT L JONES, P.C.
WILLIAM R. MOSS (806) 762-5281 M.c'wj} L BYRD

JOE V. BOERNER, JR. P. 0. BOX 1499 JMARKERH LY.NHMN N
CECIL C KUHNE 79408-1499 J. T. KELLEY
'é?;i;b:ﬁaw::m . MARK O. BLANKENSHIP
OV. SCOTT, JR., P.C. Telecopier (806) 762-3510
JOHN CREWS, P.C.

) OF COUNSEL:

WILLIAM F. RUSSELL, P.C.
WILLIAM J. WADE MAX C. ADDISON

JACK McCUTCHIN, JR., P.C.

March 5, 1990

Honorable Nathan Hecht
‘Supreme Court of Texas
Post Office Box 12248
Austin, TX 78711

Honorable Michael A. Hatchell

RAMEY, FLOCK, JEFFUS, CRAWFORD,
HARPER & COLLINS, A P.C.

P. 0. Box 629

Tyler, TX 75710-0629

Honorable Harry M. Reasoner
VINSON & ELKINS

1001 Fannin, Ste. 3300
Houston, TX 77002-6760

Heonorable R. Doak Bishop
1717 Main St., Ste. 2800
Dallas, TX 75201

Honorable David J. Beck
FULBRIGHT & JAWORSKI
1301 McKinney Street
Houston, TX 77010

Re: Proposed Amendments to Rule 87, Tex. R. Civ. P.
Gentlemen:

We are writing to you in connection with your service on the
Supreme Court Advisory Committee regarding amendments to the Texas
Rules of Civil Procedure to advise you of a serious concern which
we have concerning Rule 87 of the Texas Rules of Civil Procedure
and the need for a clarification in regard to the problem discussed
below.
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Supreme Court Advisory Committee
Re: Rule 87, T.R.C.P.

March 5, 1990

Page 2

section 15.061 of the Texas Civil Practice and Remedies Code
provides that when two or more parties are joined as defendants in
the same action and the court has venue of an action or claim
against any one defendant, the court has venue of all claims and
actions against all defendants unless one or more of the causes of
action is governed by the mandatory venue provisions of Subchap-
ter (b).

This section is in essence a consolidation of the old § 4 and
§ 29a, art. 1995, V.A.C.S.

Under the old venue statutes, there were a number of cases holding
that the venue provisions providing for venue in the county of
residence of one of the defendant contemplated a real defendant
against whom plaintiff had a cause of action (Morgan v. Box, 449
S.W.2d 499 (11) (Tex. Civ. App.--Dallas 1969, no writ), citing
Glens Falls Indem. Co. v. Sterling, 213 S.W.2d 858 (Tex. Civ. App.-
-Dallas 1948, mandamus overruled).

The courts further held that the trial court should hear evidence
in a venue proceeding to rebut the allegation of plaintiff's
petition "when it is asserted by the opposing party that the
plaintiff's case was fraudulently cast to confer venue." Moran
Corp. v. 7 J Stock Farm, Inc., 591 S.W.2d 316, 319 (5) (Tex. Civ.
App.--Waco 1979, no writ).

See also Western Steel Co. v. Hayek, 452 S.W.2d 732 (6) (Tex. Civ.
App.--Corpus Christi 1970, no writ).

If the Rule is changed as suggested, the plaintiff will contend
that the court cannot even determine whether or not the resident
defendant is a real defendant under the provisions of Rule 87(2) (b)
stating that "It shall not be necessary for a claimant to prove the
merits of a cause of action, but the existence of a cause of
action, when properly pleaded, shall be taken as established by the
pleadings" and that the existence of a cause of action is not a
venue fact upon which the court can hear evidence.

If this is in fact the law then plaintiff can of course file suit
against any defendant or defendants in any county in the state
simply by naming as a defendant some individual or corporation a
resident of that county and venue cannot be challenged by defendant
on the ground that the "resident defendant" is a "real" defendant.

Pg000213



Supreme Court Advisory Committee
Re: Rule 87, T.R.C.P.

March 5, 1990

Page 3

We feel that Rule 87 should specifically provide that a cause of
action against the resident defendant is a venue fact which must
be determined by a preponderance of the evidence when defendant
asserts that the resident defendant is simply joined in order to

establish venue in the county of suit and is not a real defendant
against whom plaintiff has a cause of action.

With best regards, we are

Yours very truly,

~~ CRENSHAW,) DUPREE & MILAM

Willidm J. Wade

CK:WJIW/bj
trep.ltr

Pg000214



FULBRIGHT & JAWORSKI

1301 MCKINNEY
HousTtoN,TExAs 7?7010

HOUSTON

TELEPHONE: 713/681-5181 LOS ANGELES
TELEX:76-2829 LONDON
TELECOPIER: 713/651-5246 ZURICH

FULBRIGHT JAWORSKI &
ReAvis MCGRATH

NEW YORK

March 15, 1990

.Re: Proposed Changes

TO: SUPREME COURT ADVISORY COMMITTEE: SUBCOMMITTEE
ON RULES 15 TO 166

Enclosed please find a copy of a letter from William
J. Wade regarding proposed changes to Rule 87 of the Texas
Rules of Civil Procedure.

Please provide me with your comments on this proposed
change as soon as possible.

Thank you for your cooperation.

Very tpuly yours,

DJB/st

Enclosures

cc: Luther H. Soules, III, Esq.
1795B

Pg000215



SUPREME COQURT ADVISORY COMMITTEE

Mr. Gilbert T. Adams, Jr.

Law Offices of Gilbert T. Adams
1855 Calder Avenue

Beaumont, Texas 77701

Mr. Pat Beard

Beard & Kultgen

P. 0. Box 21117

Waco, Texas 76702-1117

Ms. Elaine A. G. Carlson
South Texas College of Law
1303 San Jacinto, Suite 224
Houston, Texas 77002

Mr. Broadus A. Spivey
Spivey & Grigg

P. 0. Box 2011
Austin, Texas 78768

Honorable Linda B. Thomas
Judge, 256th District Court
0ld Red Courthouse, 2nd Floor
Dallas, Texas 75202

Mr. Kenneth D. Fuller
Koons, Rasor, Fuller & McCurley

2311 Cedar Springs Road, Suite 300

Dallas, Texas 75201

1796B
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Texas Tech University

School of Law

A
I
Lubbock, Texas 79409-0004 / (806) 742-3791 Faculty 742-3785’\2\’\3 x /

September 28, 1990 QF <%§
N~

Mr. David Beck . l%gi/
Fulbright and Jaworski / y
1301 McKinney Street

Houston, Texas 77010

Re: Tex.R.Civ.P. 90, 86, 257 and C.P.R.C. § 15.063(2)

Dear Dawid:
I suggest consideration of the following:

(1) Rule 90 should be changed to conform to the existing
practice that a special exception needs to be called to the
attention of the trial court prior to trial to avoid waiver.

(2) C.P.R.C. § 15.063(2) requires that a motion to transfer
venue based upon the inability to obtain an impartial trial must
be filed with or before the filing of the answer. The only
reference to the time for filing such a motion in the Rules of
Civil Procedure is Rule 86.1 which refers to Rule 257. Rule 257
contains no time reference at all. As you will recall the case
law has previously provided that such a motion may be filed on
the day of trial. See City of Abilene v. Downs, 367 S.W.2d 153
(Tex. 1963). sSuffice to say that we need to get our act together
or convince the legislature to amend the statute or both.
Seriously, this requires some coordination between your
subcommittee and my mine. Do you have any suggestions?

I would appreciate hearing from you at your convenience.

Sincerely yours,

J. Hadley
Robert H.

gar
an Professor of Law

JHE/nt

cc: Luke SoulesV/,

Pg000217
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Rules Advisory Committee
The Supreme Court of Texas
Post Office Box 12248
Austin, Texas 78711

Ladies and Gentlemen:

Having read the newly adopted Rules of Civil Procedure and
viewed <the State Bar videotape regarding same, I would like to
make the following comments.

The first three comments are by way of housekeeping.
TexX.R.App.P. 90(e) refers to paragraph (c), but this paragraph
has been renumbered. It should refer to paragraph (d).

Should not Tex.R.App.P. 74(a), (gq) and 91 refer to "parties
to the trial court's final judgment or appealable order ..."
rather than just the parties to the trial court's final judgment?

Gender neutral changes were missed in Tex.R.App.P. 111 and
114(e).

The provisions of Tex.R.Civ.P. 2la that telephonic document
transfer after 5:00 p.m. is deemed to be served on the following
day 1is a positive step. May I suggest that service by hand
delivery after 5:00 p.m. should also be deemed to be served on
the following day.

The provisions of Rule 2la allowing service by FAX may
result in appellate briefs being served on opposing parties by
FAX. To me, this is unacceptable. A 60 to 70 page FAX document
is unwieldy and generally unworkable. May I suggest that
Tex.R.App.P. 74{({q) regarding service o¢f briefs be amended to
require service of one or two copies 0f briefs bound in the same
manner as those filed with the Court. This would be helpful if
for no other reason than to inform opposing counsel of the color
of binding to be avoided.

Finally, I would like to suggest that summary judgment Rule

166a(c) be amended to require the filing party to serve briefs
upon the adverse party and the Court no later than forty-eight

Pg0002138



Rules Advisory Committee
September 7, 1990
Page 2

{48) hours prior to the time of the hearing. The common practice
1s now for the moving party to file a "bare bones" motion and
then to bring a brief with them to the hearing. This can provide
the moving party with an unfair advantage if the Court allows the
censideration of the brief over the adverse party's objections,
particularly sinc=z the brief serves to answer the adverse party's
response and opposing affidavits.

Thank you for your consideration of these matters. If I may
clarify my comments and suggestions in any way, please do not
hesitate to contact me and I will gladly do so.

Sincerely yours,

Y4 /f”égze~//
Bruce A. Pauley 7

BAP/jc

BAP.L2
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LAW OFFICES OF LHg
EDWARD M. LAVIN l
ATTORNEY AT LAW /
8961 Tesoro Drve. Suite 302 Q -11-90
San Antonio, Texas 78217
EDWARD M. LAVIN % Office Telephone
ATTORNEY AT LAW (512) 829-1938

BOBBYE L. SULLIVAN
LEGAL ASSISTANT

September 10, 199
, C g /’/ / ’ g
V/Mr. Luther H. Soules III {ﬁz ~
9

b o
Chairman, Texas Rules of L Pﬁé” A\eYT
Civil Procedure Committee “*ﬁ;/” , 5 .
Soules & Wallace > S \ A
175 East Houston #1000 N fuéy i _hg’
San Antonio Tx 78205 C \ A

Re: Suggested Modifications to Texas Rules of Civil Pro;Ldure 4{

Rules 90, 166b, 167 and 168 2

Dear Luke:

I enjoyed your presentation last week at the Advanced Civil
Trial Course up in Dallas. I've got several ideas I'd like to
submit for your Committee to look at as modifications to the Texas
Rules of Civil Procedure:

Rule 90

Currently the rule, which governs special exceptions, is
somewhat vague on the point at which and under what circumstances
they are waived. I have a case currently on Motion for Rehearing
in the San Antonio Court of Appeals in which the other side, as one
of its grounds of error, complains about the trial court not
hearing their special exceptions.

They filed t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>