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March 10, 1994 y

San Antonio, Texas 78205-1457

Re:

State Bar Committee on Court Rules

Dear Luke:

3C T~S[CCAMORTON

STRZI

At the March 5 meeting, the Committee on Court Rules passed the following
Rules for consideration by the Supreme Court Advisory Committee and recommendation
to the Supreme Court of Texas:

0
@
3)

(4)

)

Rule 63, T.R.C.P.,, Amendment for a More Realistic
Time for Filing Amended Pleadings.

Rule 90, T.R.C.P.,, Amendment to Get Pleadings in
Order in a Reasonable Period of Time Prior to Trial.

An unnumbered rule to head that section of the rules
addressing pretrial and discovery matters.

Rule 166, T.R.C.P., Amendment related to scheduling
and pretrial conferences to assist the lawyers in
preparing cases for trial and involving the court to the
extent that the attorneys cannot work together.

Rule 166e, T.R.C.P., a completely new rule addressing
the Amendment to Article 5490i as per a request to the
Committee from President-Elect Jim Branton and Chief
Justice Thomas Phillips.
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(6) Rule 166f, T.R.C.P., a new rule on pretrial and motion
dockets for the implementation of Rule 166 and to
establish a uniformity throughout the State for the trial
courts to maintain pretrial or motion dockets.

(7)  Rule 166g, T.R.C.P., a new rule that contains standard

definitions aimed at reducing discovery disputes in regard
these definitions.

Incidentally, except for Rule 166e which had two dissenting votes, all of the
other Rules passed unanimously. These Rules are a part of an entire group of Rules the
Committee on Court Rules has been working on for over three years. The Committee
should pass the balance of these Rules at its April meeting. One of the Rules you will be
seeing is almost identical to the standard interrogatories and request for production in health
care claims that is enclosed, but will address the same subject for all other civil litigation.

There are other Rules which are designed to facilitate discovery and minimize discovery
disputes.

Besides the discovery area, we will be sending to S.C.A.C. following the April
meeting, suggested revisions to Rule 13 and Rule 215. Based on discussions [ heard at the
November S.C.A.C. meeting, I believe these rules will be favorably received.

[ look forward to seeing you at our next meeting on March 18 and 19.

Very truly yours,

o B
~ ‘lz

‘\.;4 e N e

J. Shelby Shay2>e
JSS:cbc
Enclosure

xc:  Mr. Doyle Curry
Mr. O. C. Hamilton, Jr.

s:/cyn/jss/soules.itl
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REQUEST FOR NEW RULE CR CHANGE FOR EXiSTING RULES
TEXAS RULES OF CiVIiL PRCCEDURE
Exact wording of Existing Rule:
RULE 63. AMENDMENTS AND RESPONSIVE PLEADINGS

Parties may amend their pleacings, respond 0 pleadings on file cf
other parties, file suggesticns of ceath and make regresentative parties, and
file such other pieas as they may desire by filing such pleas with the clerk
at such time as not to operate as a surprise to the oppaosite party; provided,
that any pleadings, responses or pleas offered for filing within seven days
cf the date of trial or thereafter, or under Rule 168, shail be filed only after
leave of the judge is obtained, which leave shall be granted by the judge
uniess there s a showing tr =t such filing will operate s a surprise to the
opposite party.

I Proposed Rule: The proposed new wording has been underlined.
RULE 63. AMENDMENTS AND RESPONSIVE PLEADINGS

Parties may amend their pieadings, respond to pleadings cn file of
other parties, file suggestions of death and make representative parties, and
fiie such other pleas as they may desire by filing such pleas with the clerk
cn or before the times specified by the court in a scheduling order which
shall not be less than thirty days prior to the date of trial. For good cause
shown and only after leave of the judge is_obtained, a party may fie

pleadings, responses. or pleas within thirty days prior to the trial date i
ugh ﬂhn does not gperate as a surgrnse to the oggos:te gam at—euen

. Brief statement of reasons for requested change and advantages to be
served by the proposed new Rule:

The purpose of this rule change is to extend the prior seven-day rule for
filing of pleadings to the times specified by the trial court in the scheduling order
and in no event permit the filing of pleadings within thirty days of the trial date
except upon leave of court and for good cause shown.

-Rule63.och/mt
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REQUEST FOR NEW RULE OR CHANGE FOR EXISTING RULES

TEXAS RULES OF CIVIL PROCEDURE

Exact worcing of Existing Rule:
RULE ¢0. W*IVER OF DEFECTS IN PLEADING

General demurrers shall not e used. Every defect, cmission or fault
in a pleading either of form cr ¢f substance, which is not specifically pointed
cut by exception in writing anc brought to the attertion of the judge in the
trial court befere the instruction or charge © the jury or, in a non-jury case,
before the judgment is signed, shall be deemed to have been waived by the
party seeking reversal on such account; provided that this ruie shall not
apply as to any party against whom default judgment is rendered.

. Proposed Rule: The proposed new wording has been underlined.

RULE 90. WAIVER OF DEFECTS IN PLEADING

General demurrers shall not be used. Every defect, omission or fault
irr a pleading either of form or of substance, which is nct specifically pointed
cut by exception in writing and brought to the attention of the judge in the

trial court beforethe-Rstructen-or-chargetethe-jufy-ofRa-RoR-fuRy-easa;

before—thejudgrrentissigred; a reasonable time and not less than thirty
(30) days before the commencement of a jury or non-iury trial shall be

deemed to have been waived by the party seeking reversal on such
account; provided that this rule shall not apply as to any party against
whom default judgment is rendered.

1. Brief statement of reasons for requested change and advantages to be
served by the proposed new Rule:

Historically, special exceptions were presented at the time of trial. Under
cur present day practice where “trial by ambush® has been abolished and liberal discovery
is encouraged, a party’'s final version of the pleadings should be required within a
reasonable time before trial commences. This includes special exceptions. Special
exceptions should be dealt with at the pretrial stage of the proceedings so that final
pleadings can be filed by each party within a sufficient time to allow each party to deal
with any changes in the pleadings.

RuleS0.och/mt
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STATE BAR OF TEXAS
CCURT RULES COMMITTEE
REQUEST FOR NEW RULE OR CHANTGE OF EXISTING RULE
TEXAS RULES OF CIVIL PROCEDURE
Existing Rule - There is no existing Rule.
l. Exact wording of propcsed Rule:
Rule - Purpose of Pretrial and Discovery Rules
The purpose of the Pretrial and Discovery Rules is to afford litigants the means of
discovering the true facts and legal theories which the parties in litigation will present in
trial so that each litigant may be fully informed as to such facts and thecries prior to trial;
tc reduce discovery disputes and contentiousness among lawyers; tc the end that just,
fair and impartial tvials can be had without unreasonable expense to litigants or litigation

brecught to a just conclusion prior to trial.

To further this purpose a lawyer, as an officer of the court, has a duty to pursue
the truth and shall not obstruct another party's access to the truth.

SPg0005



STATEZ BAR OF TEXAS

COURT FULES CCMMITTEE

REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE

TEXAS RULES OF CIVIL PROCEDURE

i Exact wording of existing Rule:

RULE 166. PRETRIAL CONFERENCE

In an appropriate action, to assist in the disposition of the case without undue
expense C- burden to the parties, the court may in its discretion direct the attorneys for the
parties or "eir duly authorized agents to apoear before it for a conference to consider:

(@)

Rule 166 OCH/eg

All pending dilatory pleas, motions and exceptions:

The necessity or desirability of amendments to the pleadings;

A discovery schedule;

Requiring written statements of the parties’ contentions;

Contested issues of fact and simplification of the issues:

The possibility of obtaining stipulations of fact;

The identification of legal matters to be ruled on or decided by the court;
The exchange of a list of direct fact witnesses, other than rebuttal or
impeaching witnesses the necessity of whaose testimony cannot reasonably
be anticipated before the time of trial, who will be called to testify at trial,
stating their address and telephone number, and the subject of the

testimony of each such witness;

The exchange of a list of expert witnesses who will be called to testify at
trial, stating their address and telephone number, and the subject of the

- testimony and opinions that will be proffered by each expert witnesses;

Agreed applicable propositions of law and contested issues of law;

Proposed jury charge questions, instructions, and definitions for a jury case
or proposed findings of fact and conclusions of law for a non jury case;

The marking and exchanging of all exhibits that any party may use at trial
and stipulation to the authenticity and admissibility of exhibits to be used at

SPg0006



trial;

(m)  writtan {rial objections to the ccoosite party’s exhibits, stating the basis for
eacn cbjectcn;

(n) The zdvisability cf a preliminary reference of issues to a master or auditor
for findings tc be used as evicence when the trial is t0 be by jury;

e

) The setiement of the case, and to aid such consideration, the court may
enccourage settlement;

(p)  Such other matters as may aid in the disposition of the action.

The court shali make an order that recites the action taken at the pretrial
conference, the amendments allowed to the pleadings, the time within which same may be filed,
and the agreements mace by the parties as to any of the matters considered, and which lir .is
the issues for trial to these not disposed of by admissions, agreements of counsel, or rulings =f
tne court; and such order when issued shall control the subsequent course of the action unle=3
modified at the trial to prevent manifest injustice. The court in its discretion may establish by ru. -
a pretriai calendar on which actions may be placed for consideration as above provided and me ;
sither confine the calendar to jury actions or extend it to all actions.

I Proposed Rule: The proposed new wording has been underlined.

RULE 166. SCHEDULING AND PRETRIAL CONFERENCES

(a) Scheduling. As soon as practicable but in no event more than one hundred fifty

(150) days after the filing of Plaintiff's Petition the Court shall enter a scheduling
order. The order can be as a result of a hearing or telephone conference with the
attorneys for the parties and any unrepresented party or by agreement of the
parties or their attorneys. The order shail establish_times for:

(1)  Joinder of additional parties;

(2) Amending or supplementing pleadings:

3) Filing and hearing motions and special exceptions:;

(4) Designating testifying expert;

(8) Taking of experts’ depositions:

8) Completion of discovery:

(7)  Pretrial conference

(8) Filing of joint pretrial statement

()  Trial on the merits: and

(10) Such other matters which the Court determines should be scheduled.
Rule 168 OCH/eg 2

SpPg0007



i *ne =zncrnevs for the paries anc anv urrecrssariad pary enter into an agreed
sgheculirg creer ‘be DaTIES srei! SUDMIT he acresc serecuiing arder o the Court for entrv by
e Cours ngt ater than orne nundred twenty 7120 davs zfter he filing or the Plaintif's Pstiticn.

The s¢erediulfing order may 52 amendec v tme Cout on the Touns own mciicn, 2y moticn of

ZnY DETV Or ov sgreemert i the carties acoroved oy the Jourt. In the event of 20 amencmert,
2n amsnced 3cheduiing order shall be antered.

(b) Pretrial Conference. At ‘he time set by the Court, the aftornevs for the partiss
end any Jnrspresented pacty shail z2ppsar tefcre the Cours for the oretrial
conference. Tne orelrial conference is o0 assist in the precaration and dispositicn
of the suit without undue expense cor burden to the panies 2nd for the purpose of
gstablishing early and continuing control so that the suit will nct be protracted icr
lack of managemer:, expediting the disposition of the suit. discouraging wasteful
pretrial _activities, improving _the guality of the trial through more thorougn
preparaticn and ‘acilitating the_settlement of the_suit.

Matters to be Considered at the Pretrial Conference. Atthe pretrial conferenca
‘he Court shall consider and inay take acticn with respect to:

8y (1)  All pending dilatory pleas, motions and special exceptions;
by (2) The necessity or desirability of amendments to the pieadings;

{8 (3) A discovery schedule including tentatively identifying the issues for
disccvery purposes, establishing a plan and schedute for discovery, setting
limitations on_discovery, if any, and determining such other matters
including the allocation of expenses as are necessary for the proper
management of discovery and the suit;

£ @ Requiring written statements of the parties' contentions;
ey (8) Identification of contested issues of fact and simplification of the issues;
£ (6) The possibility of obtaining stipulations of fact;
8¢ (7)) The identification of legal matters to be ruled on or decided by the court;
&/  (B8) The exchange of a list of direectfaet t est@mg witnesses, other than rebuttal
together with the disclosures listed in Rule
166d A 1 and 2 of these Rules for those witnesses.

Vi

Rule 168 OCH/eg 3 SPg0008
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3 (S}  The settlement of the case, and to aid such consideration, the court may
gncourage ssttlement;

# (10} Such other matters as may aid in the disposition of the action.

(11) Consideration of alternative dispute resolution.

The Court shall rake-an-crderthat-recites-the-actiontaken-at-thepratrial

lf Y~

%%%M%a%&m&aeﬁea&epe*eﬂe—mea#aem%—estabhsh a gretnal calendar

for consideration of the matters referred to in this rule and as required by Rule 168f.

(o)} Joint PreTrial Statement. At such time as set by the Court. the parties shall file

with the Court a pretrial statement. The pretrial statement shall be prepared by the

attorneys for the parties in the suit and any unrepresented party and shall be

signed by the attorneys and any unrepresented party. The pretrial agreement shell

include the following:

()]
2
@)
(4)

Rule 186 OCH/eg

A list of Plaintiff(s) witnesses:

A list of Defendant(s) witnesses:
Stipulations, if any, by the parties;

The estimated time for trial:

4 |  $Pg0009



{3) Plaintif's crcpesed ‘ury ‘ssues:
3) Defencart's oroggsed jurr issies:
¥4 A shert corcise statement of contasied issues of jaw:

8) A list ¢f 2ny pcending moticns

Orders. After = v cenference mald cursuart t0 this sule. an orzer shall be entered
reciting the acticn taken. This crier shali contrgol the subsequent course of the suit
uniess mcdified oy the court.

Non Compliance and Sanctions. If a party's attorney fails to obey a scheduling
or_pretriai order, or if no appearance is made on behalf of a party at a scheduling
or_pretrial conference, or if a party or party’s attorney is subs:antially unprepared
to_participate in the conference. or if a party or party’s attorney fails to participate
in good faith, the judge, upon motion or the judge’s own initiative, may make such
orders with regard thereto as are just, and among others any of the orders
provided such orders with regard thereto as are just, and among others any cf the
orders provided in Rule 215 Subparagraph 2b. In lieu of or in addition to any other
sanction. the judge shall require such party or the attorney or both, to pay at such
time as ordered by the Court, the reasonable expenses and reasonable attorneys
fees of the other party(s) incurred for attendance at conferences or pretrials ¢r in
attempting to require compliance with prior orders unless the judge finds that the

noncompliance was substantiaily justified or that other circums: nces make an
award of expense unjust.

Waiver of Compliance. By written agreement signed by all parties to the si¢ and
filed with the Clerk of the Court, compliance with paragraph b or ¢ or both ¢rihose
paragraphs may be waived. Upon the filing of such agreement the Court shall
enter an_order stating which parts of this Rule, if any, are waived and will not be
applicable for the suit. Notwithstanding such agreement of the parties. if the Court
is of the opinion that compliance with paragraphs b or ¢ or both of this Rule are
necessary for a proper disposition of the case the Court may order compliance
with such paragraph(s) as is appropriate.

Rule 166 OCH/eg 5 - SPg0010



STATE BAR CF TEXAS

COURT RULES COMMITTEE

REQUEST FOR NEW RULE OR CHAMGE OF EXISTING RULES

TEXAS RULES OF CIVIL PROCEDURE

Existing Rule: There is no existing Rule.

Exact wording of proncsed Russ:

Rule 166e - Standard Interrogatories and Requests for Production in Health

A.

Care Liability Suits

Interrogatories and Requests for Production to be Answered By

Plaintiff. The following are standard interrcgatories and reguest for production in every
suit involving a health care liability claim. The Plaintiff shall within forty-five (45) days after
the filing of the original petiticn serve on Defendant's attorney, or if no attorney ~as
appeared for the Defendant on the Defendant, full and complete answers to the following
interrogataries and request for production. These answers are to be served without any
request by Defendant.

1.

166e

Identification of each person believed to have knowledge or information
relevant to the events, transactions, or occurrences that gave rise to the
claims or defenses to the claims. Knowledge or information includes
knowledge or information that would not support the Plaintiff's claims or
defenses. In additicn, as to each person listed, (a) the general subject
matter about which each person is likely to have knowledge or informaticn,
and (b) to the extent known at the time of answer or supplementation of
answer a summary of the main facts favorable to the Plaintiff about which
such person has knowledge.

As to any expert whom the Plaintiff may call to testify at the time of trial and
for any expert whose mental impressions or cpinions have been provided
to or reviewed by an expert who may be cailed by the Plaintiff to testify at
trial;

Identification of said expert(s);

The subject matter about which each expert has an opinion;

The mental impressions or opinions of each expert;

A general summary of the basis for the mental impressions and
opinions of each expert; and

e. Identification of documents and tangible things prepared by, provided
to, or reviewed by each expert

apop
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1666

10.

11.

Procuction cf a ccpy of any ssulement zgreement erterad into by the

Plaintr with any gersen cr snuty reletng 3 a2ny matter arising from the
transection cr cccurrence whicn is the suciect of any claims cr defenses.

Producticn of a written autherizaticn signec by k2 Plaintif which authorizes
the Defendant, its agents, servaris or emplovess to ottain medicai records
from any heaith care providers listed in response to disclosure number cne
of subparagraph A of this Rule.

identification of each health care crovider who has provided treatment to the
Piaintiff for five years preceding the event or occurrence that gave issue to
this suit.

Production of a written authorization signed by the Plaintiff which authorizes
the Defendant, its agernts, servants or employees to obtain medical recorcs
from any health care provider listed in the preceding interrogatory.

The factual basis to support each claim with sufficient specificity to give the
Defencant fair notice of the factual basis for each claim of Plaintiff.

The legal theory(s) upon which each claim is based. Such legal theory(s)
shall be set forth with sufficient specificity to give the Defendant fair notice
of such legal theory and, where necessary for a reasonabie understanding
of the theory, citations of pertinent legal or case authorities may ze
included.

Production of any statement relating to the events, transacticns, or
occurrences which gave rise to the suit made by:

a. the Defendant and;
b. any person listed in disclosure number one of subparagraph A of this
Rule.

A statement is a document approved or adopted by the person making it.
Identification of all potential parties to the suit.

A listing of each element of damage claimed. As to each element of
damage, the amount of which is capable of being determined by some
calculation, the method of calculating such damage and a total amount of
such damage claimed. As to the elements of damage, the amounts of
which are wholly determined by the trier of facts, such as pain and
suffering, mental anguish, and punitive damages, the total amount of such
damages claimed for each element.

2 SPg0012



12.

—_k
o

16.

B.

ldentificaticn of cocumerts cr “arzitle things upen which Plaintiff's damage
ccmputaticn is Eesed, inciuding imsse wnicn tear on the nature and extent
of injuries suffered.

A descrigticn of each act or cmission wrich Plaintiff claims was below the
relevant standard of health care for the perscn committing such act or
omission, the name cf the person who committed the act or omiss:on and
the cate of such act or omission.

A description of the injury or impairment which Plaintiff claims was the resuit
of the act or cmission descrited in the preceding interrogatory.

Production of cooy of all claims filed with any health care provider pursuant
to The Medical Liakility and Improvement Act of Texas, Article 4590i Sub
Chapter D Section 4.01 VATS relating to Plaintiff's complaint.

A statement of the date and place of last treatment from this Defendant for
the conditicn ccmplained of by Plaintif.

Interrogatories and Requests for Production to be Answered by

Defendants. Every physician or heaith care provider who is a Defendant in a health care
liability claim shall, within forty-five (45) days after the date on which an answer to the
petition was due, serve on the Plaintiff's attorney, or if the Plaintiff is not represented by
an attorney on the Plaintiff, full and. complete answers to the following interrogatories ana
request for production. These answers are to be served without any request by the

Plaintiff.

1.

166e

Identification of each person believed to have knowledge or information
relevant to the events, transactions, or occurrences that gave rise to the
claims or defenses to the claims. Knowledge or information includes
knowledge or information that would not support the Defendant’s claims or
defenses. In addition, as to each person listed, (a) the general subject
matter about which each person is likely to have knowledge or information,
and (b) to the extent known at the time of answer or supplementation of
answer a summary of the main facts favorable to Defendant about which
such person has knowledge.

As to any expert whom the Defendant may call to testify at the time of trial
and for any expert whose mental impressions or opinions have been
provided to or reviewed by an expert who may be called by the Defendant
to testify at trial:

Identification of said expert(s);

The subject matter about which each expert has an opinion;

The mental impressions or opinions of each expert;

A general summary of the basis for the mental impressions and
opinions of each expert; and

aoop
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166e

10.

e. ‘centification of coccuments and tangitle things prevared by, provided
10, Or reviewed Dy each expert

Production of a cogy cf ary insurance or indemnity agreement which may
cause Ir recuire encther : -

a. 10 te ligtle to satisfy part or all of a judgment which may be
rencered in the action against the Defendant;

b. 1o indemnify or reimburse payments made to satisfy any judgment
against the Defendant.

Production of a copy of any setilement agreement entered into by the
Defendant with any perscn cr entity releting 10 any matter arising from the
occurrence whicr is the subject of the suit.

The factual basis to support each defense with sufficient specificity to give
the Plaintiff fair notice of the factual basis for each defense.

The legal theory(s) upon which each defense is based. Such legal theory(s)
shall be set forth with sufficient specificity to give the Plaintiff fair notice of
such legal thecry and, where necessary for a reasonable understanding of
the theory, citations of pertinent legal or case authorities may be included.

Production of a copy of any statement claimed to have been made by

a. the Plaintiff and;
b. any person listed in interrogatory number one of Subparagraph B of
this Rule.

A statement is a document approved or adopted by the person making it.
Identification of all potential parties to the suit.

As to each individual listed in response to interrogatory number one in
Subparagraph B. 1. above, who provided health care to the Plaintiff(s),
describe such persons educational background and job experience to the
extent known. In answering this interrogatory include the places and dates
where such person received formal education, dates of graduation, degree
obtained and specialty if any, internships, residencies and fellowships,
including any board certifications and dates thereof, dates and places of all
jobs including a brief description of the duties in each job.

Identify all claims made against Defendant pursuant to The Medical Liability

and Insurance Improvement Act of Texas, Article 45801 Sub Chapter D
Section 4.01 VATS.

4 SPg0014




C. Objections and Privileged Matter. it is rebuttably presumed that any
objection made tc a request for information in accordance with this rule is improper when
made, however, objections are to be made within the same time as the time required for
respcnses. Any request made pursuant to this rule is not intended to require disclosure
of priviieged documents or information; however, any party claiming a privilege shall
icentify with each response a listing of documents not produced which such Party claims
are privileged.

D. Response. A response to and copies of documents responsive to any
request shall not be filed with the Clerk of the Court; but a copy of such response and
documents shall be served upon the Opposing Party and other parties pursuant to Rule
21a within forty-five (45) days of the date of service of the request. The response is to
be signed by the attorney or party and each response is to be preceded by the written
request. The response need not be verified, but the signature of an attorney or party

- constitutes a certification that to the best of his or her knowledge, information, and belief

after an inquiry that is reasonable under the circumstances, the disclosure or
supplementation is complete and correct as of the time it is made.

E. Response Not Required. No response shall be required where a particular
interrogatory or request is clearly inapplicable under the circumstances of the case.
However, the responding party shall state briefly why the information required is not
applicable to the suit.

F. Sanctions. Failure to file full and complete answers and response to the
above interrogatories and request for production of documents or the making of
groundless objections shall be grounds for sanctions by the Court in accordance with the
Texas Rules of Civil Procedure on motion of any party.

G. Extension of Time to Answer. The time limits imposed under this Rule
may be extended by the Court on motion of a responding party for good cause shown
and it shall be extended if agreed in writing between the responding party and all
opposing parties. In no event shall an extension be for a period of more than an
additional thirty (30) days.

H. New Party to Answer. If a party is added by an amended pleading,
intervention, or otherwise, the new party shall file full and complete answers to the
appropriate standard set of interrogatories and request for production no later than forty-

five (45) days after the date of filing of the pleading by which the party first appeared in

the action. Upon request by a new party to the suit, true copies of any written disclosure
already produced under this rule shall be provided to the new party within thirty (30) days
of the request. '

L Supplementation. The information or documents requested pursuant to
this Rule shall be supplemented as required by Texas Rules of Civil Procedure 166b6.

166e 5 SPg0015



J. Other Discovery. Mothing in this section shall preclude any party from
taking additional non-duplicative discovery of any other party. The standard sets of
interrogatories provided for in this section in this Rule shall not constitute, as to each
Plaintiff and each physician or hezalth care provider who is a Defendant, the first of two
sets of interrogatories permitted under the Texas Rules of Civil Procedure.
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i Brief Statement cf Ieasons ‘or Requested Changes and Advantages to be
Served by the Propcsed New Rule.

The purpose cf this Rue s tc '™ lerrert Article 45901 Section 13.01 of Vernon's
Annctatea Civil Statutes and ¢ grovice ior actomatic disclosure of certain information
cetween Plaintiff ana Derencant in a suit involving a health care liabiiity claim. Cther
cnanges are axplained in the comments to Ruie 166d, supra.
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REQUEST FOR NEW RULE OR CHANGE FOR EXISTING RULES
TEXAS RULES OF CIVIL PROCEDURE
Existing Rule: There is no existing 4rule.
Zxact werding of proposed rule:
RULE 1661. PRETRIAL ANC MOTION DOCKETS

To assist in the preparation and disposition of suits and to implement
Rule “38, all cocurts shall maintain a pretrial docket and maotion docket for
the purpcse of scheculing pretriai and/or discovery conferences and

hearirgs on motions.

I. Brief statement cf reasons for requested changes and advantages to be
served by proposed new rule.

The purpose of the rule is that there are some courts in the state which do
not maintain pretrial or motion dockets, and the local ruies do nct provide for such;
conseguently, it is difficult to get motions heard or pretrial conferences arranged. The
court coordinators will advise parties that the court’'s docket is filled with jury trials, non-
jury trials, criminal matters, etc. The purpose of this rule is to require courts to provide
for a pretrial and motion docket so that the parties will be given an opportunity to have
a meaningful pretriai and/or discovery conference and to dispose of motions prior to the

trial.

Rule 166e.0ch/mt
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REQUEST FOR NEW RULE OR CHANGE FOR EXISTING RULES
TEXAS RULES OF CIVIL PROCEDURE
Existing Ruie: There is no existing ruie. |
Exact wording of proposed rule:

Ruie 166g. STANDARD DEFINITIONS

The following definitions are applicable to ail written discovery
requested pursuant to these Rules. When the words so defined are usad
in written discovery requests, they shall have the meaning stated in this Rule
uniess defined differently by the party seeking discovery. This Ruie does
not preclude a party from using additional definitions when such definition

will aid in understanding the information requested.

(1) "You" -- "Your" and "you" refer to the party to whom these
discovery requests are addressed; and your agents, servants,

employees and attorneys.

(2)  "Documents" - "Document” and "Documents" include, but are
not limited to: all paper material of any kind, whether written, typed,

printed, punched, filmed, or marked in any way,

including

photographs and all nonidentical copies; and all data stored oy, in,
or on mechanical, electronic, or chemical forms or media, including
films, transcriptions, graphic depictions, and other data compilations
in the possession, custody or control of the party upon whom a

request is made.

(3) 'Tangible things* - "Tangible things" includes everything that

iS not a document.

(4) ‘"Person" - "Person" means a corporation, partnership,
organization, association, or entity, a natural person, and any
government or governmental body, commission, board, or agency;

(5) “ldentify or ldentification" -- “Identify* or “identification," when
used in reference to a document, means to state the date, the author
(and, if different, the signer or signers), the addressee, type of
document (e.q., letter, memorandum, telegram, chart, data
compilation, etc.), and any other means of identifying it with sufficient
particularity to meet the requirements for its inclusion in a request for
production. If any such document was, but is no longer in your
possession or subject to your control, state what dlsposmon was

made of it and the reason for such disposition;
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‘ldentitv" or “ident 'cozion“ when referring to a person means
state informaticn sutficient to enable the requesting party to lccate
suCh gersen, 1*.c3u:- g, but not limited 0. that person’s full name;
oresent or last kncwn residential acdress and teiephone number;
anc last xnown empioyer or business affiiiation, inciuding its acdress.

If the nerson to be identified is an entity other than a natural
person, “identty" or “identfication” means to state the entity's full
name, the type cf entty (8.g., ccrporation, pannarshio,
proprietorship, organization, etc.) and the present cr last known
telephone number and address of its principal office or place of
doirg businass.

. Brief statement of reasons for requested changes and advantages to be
served by proposed new rule.

The purpose of Rule 188q is to provide standard definitions for use in written
discovery and to eliminate the necessity for numerous and different definitions to be given

by the party seeking discavery; to standardize the definition in order to avoid unnecessary
and time consuming objections.

Rule 166g.och/eg
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JEFFREY S. MAHL
ATTORNEY AT LAW
108 W, LOSOYA/P.O. BOX 1191
DEL RIO, TEXAS 78841

(210) 775-4723
March 23, 1994
Mr. Luther H. Soules III, Chairman
The Supreme Court Advisory Committee
State Bar of Texas

175 E. Houston, 10th Floor N //E)

Two Republic Bank Plaza A

San Antonio, Texas 78205-2230 . ‘E;ZAG glkéeL”
// / foum—

Re: ®iles 2 and 523 Tx.R.Civ.P. Z /Zpuyéﬁ}/~
Dear Mr. Soules: C7¢x-

Mr. James S. Sha
that I write yo

change to Rulés 2 and 523 -which would resolve a situation which I

have encountered. my reading of both Rules 2 and 523 1is
correct, all civil proceedings 1in justice court are governed by’
the Texas Rules of Civil Procedure unless it is specifically

provided otherwise by law or rules.

Unfortunately, it 1s the interpretation of a certain Justice
of the Peace in the county where I practice that the Texas Rules
do not apply when Justices of the Peace sit as judges in small
claims court. It is my impression from this judge that in small
claims court no rules apply.

The specific situation was this. I found myself defending a
client who was sued in small claims court for over $4,000 on &
alleged oral contract. After conducting some limited discovery it
was clear that the claim was baseless and the plaintiff non-
sulted. I moved for a hearing for attorney’s fees and was
instructed that "“{t]the Small Claims Court is not bound by TRCP
ruies." My motion was denied without hearing. A copy of the
Court’s letter is enclosed.
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page 2

Under such an interpretation, a situation is created where
individuals can be hailed into court, incur costs of defense and
have no recourse to at least recover their costs. I believe that
a textural change to rule 2 and 523 making reference to small
claims courts or other clarifying language will resolve this issue

for me and any others who find themselves in a like situation.

Your committee’s kind attention to this matter will be

greatly appreciated.

Yours truly,

Jeffrey S. Mahl

JSM/rr

enclosure -
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oNTY ©OF VAL v JAN 07 1934
&R
c° Os
JUSTICE OF TrME PEACE PRECINCT 3
GERALD L. PRATHER DEL RIO. TEXA8 78840
#. 0. 80X 83s Jaiuany 5, 1994 PHONE 21C 774-751

210 774-75%12

M. Jegdgney Manl, Attcaney AL Law
108 West Loscya,
Def Rio, Texas 78840

RE: Cause N¢. 14172
AMANDY WENNER VS SAM SALEM

Dear Mr. Manl,

Concenndng ycur Letiern requesting a nearding on youn
prior motdlon witn regands to attcrney's fees: 1
nefern you to Rule 2 c¢§ TRCP which d4sts the Counts
that are controlled by the TRCP rules. VYou will
note the Small Cladims Court (s nct Listed. The Smatfl
Claims Count, which hears Small Claims SudlLts, 44 a
separate and distinct couné frem  Justice Count,
which hears all othen. Civdl Sudts.

Cause No. 1417 was §f4Led as a Smatl CLadims Suit.
The Smaff CLadims Count <& not bound by TRCP rules.

-

Thenefore, your moticn fon attoaney's fees and
youn requedt for a hearing are heneby dended.

Respecpfully,

77/ Z %zmw

Justice 0§ the Peace, Pct. 3
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MEMORANDUM

TO: Justice Hecht March 8, 1994
FROM: Lee Parsley
RE: TRAP 4(b) & TRCP §

TRAP 4(b) and TRCP 5

Both Texas Rule of Appellate Procedure 4(b) and Texas Rule of Civil Procedure 5
provide that a document deposited in the United States mail, properly addressed and
stamped, is deemed to have been filed on time if deposited in the mail on or before the
last day for filing the document and received by the court within ten days.

One of the Deputy Clerks told me that they often receive documents (especially -
motions for rehearing) which were delivered to a private mail service (i.e. Federal Express,
Airborne Express, etc.) on the due date but which arrived at the Court the day after the
due date. He asked if these were timely filed under TRAP 4(b) since TRAP 4(b) (and
TRCP 5) provide that the document must have been “sent to the proper clerk by first-
class United States mail . . .." Although | did not opine as to the timeliness of the filing,
it does point up a possible problem in the rules.

Should we have the SCAC look at the advisability of expanding TRAP 4(b) and
TRCP 5 to include methods of delivery other than first class United States mail?
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3 -94
THE SUPREME COURT OF TEXAS =5
UER T STIOE . VIERK
PONT OFFICE ( 2 ) EX il g
TH AN K PHT s N ORTICR ROX 2 MOTIN TERAS 770 IOHN T A
(FL o312 s 1312
HENFTIEN FAN L5021t a0k FAFCETIVE As~ |

RALL A GON/NES LN D Witi IS
AR PHGHTONER

NALHAN L H R T ADNMINISTRATIVE s
o O FTT SALANE ~SCRINE LR

PO CORNYY

ROB GAMMAGE 7" S / ’§
CRALG ENOR P /l\l_ f .

KON SEECTOR ' May 27, 1994 &
Doy
WW
{M.

Mr. Luther H. Soules III
Soules and Wallace
100 West Houston Street #1500
San Antonio TX 78205
Dear Luke:
Enclosed is a letter from Robert Barfield regarding Rule 13.

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

Slthind e b

Nathan L. Hecht
Justice

NLH:sm

Encl.
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Robert E. Barfield, Lawver

3612 West 6th Avenue, Room 4
Amariilo, Texas 79106-8664
Phone: (806) 372-1001

May 16, 1994

’

Supnreme Count o4 Texas
P. 0. Box 1224¢,
Austin, TX 78711

Re: Rule No. 13
Dean Justices of the Count:

I am addressing this to you An youn capacdity as makens
0f the nules of the Supreme Court of Texas.

I am very concenned about the inadequacy in Rufe No. 13.
I have been experiencing a great deal of unnecessary wonk,
trnouble, and grief as a nesult of repeated abuses 0§ the dis-
covery and Motion in Limine procedurnes. 1 am advised that
thene is some consdderation about changing the rules to pre-
vent discoverny abuse, but I am morne concerned at this time
concernding the abuse of Motions in Limdine. Thenre are centadn
Lawyens in this state who habitually §iLe boilern plate Motions
in Limdine, 4indivual sections of which may orn may not have any
nelevance whatever to the Lssues in the case. This causes a
grneat deal of unnecessdary thouble and inconvenience to the fLaw-
yens. 1 theought this would be covened under Rule 13, and L%
does appear to be covered under Rule 13 at Least as farn as
fonbidding Lawyens from engaging in this kind of conduct. The
sanctions provided, however, are Linadequate. They refen to
Rule 215-2B and say that:

"appropriate sanctions can be Limposed".

The Rufe 215-28, {4 not appropriate at all in thdis sdituation.

It concerns basdically failures to respond, and provides such
sanctions as striking pleadings and forbidding proof of cerntadin
facts. This L8 totally Ainappropriate to this abuse of the Mo-
tion in Limine because the Motion in Limine by its nature Aseeks

Zo prevent the othen side from proving things, rathen than bedng
auxiliarny to proog of anything by the panty submitting the Motion
in Limdine. 1t would be my suggestion that the Court be authordized
to impose a monetany fine as a sanction fon this-sont of abuse

Please be good enough to nefern this request to the appropp-

%~ 1te committee and request that they give L% due consideration
and action.
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BARFIELD-SUPREME COURT OF TEXAS
May 16, 1994
Page 7.

Thanking you §or your attention and consdideration,

Very tnukg youns,

Hodord & 7 =

Robert E. Banrfdield

REB:g h-b

1

am

’

/
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RICHARD R. ORSINGER
ATTORNEY AT LAwW /| ‘M

TOWER LIFE BUILDING., SUITE 16818 %

BOARD CERTIFED BOAARD CERTIFA €0

cam
TE«AS BOARAQ CF LESAL SPECIALIZATION

(N

LLLLL ~ SAN ANTONIO, TEXAS 78205 . Crvie APPELLATE LAw
TEXAS BOARD OF (EGAL SPECIALIZATION

(210} 225-5567

Fax (210) 2291141

January 23, 1994

Mr. David J. Beck, Chair / ﬂﬁ >
Supreme Court Advisory Committee’s 4 M/
Subcommittee on Rules 15-165
BECK, REDDEN & SECREST 5
1331 Lamar, Suite 1579 @AS
Houston, Texas 77010-2002
Re: Proposed changes to TRCP 45 & 47 %
Dear David:

[ am writing to propose changes to Rules 45 and 47 that would change the current
practice regarding pleading claims and defenses.

My proposed changes would requiwré parties to state any constitutional, statutogy',
or regulatory provisions relied upon as part of a claim or defense.

These proposed changes also ake!iﬁclearer that a party must not only ide&tif)? tﬁa

cause of action or defense by name, but also must provide a description of facts sufficiént
for the opposing party to determine the circumstance which is sued upon.

The proposed comments make it clear that the pleader is not required to include
in the pleading the specific acts or omissions that give rise to the claim or defense. This
qualification is necessary to eliminate any risk that courts might require parties to plead
all supporting facts, and then hold that party to those facts in discovery or trial. The
purpose of the amendments to the two rules is to assure that the nature of the claims and
defenses are unmistakably identified in the pleadings, without requiring the parties to
plead the underlying facts in detail.

I believe that we should shore up the pleading requirements if we are going to
restrict discovery, thus hampering a party’s ability to use discovery to determine the basis
of the opposing party’s claims or defenses.

[ also think that, 1f we are going to restrict discovery, we should permit parties to

ng0028
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use interrogatories o require the opposing party to detail the legal basis for claims or

defenses, and the factual basis for each element of those claims or defenses.

Sincerely yours,

|« (&

RICHARD R.-ORSINGER
RRO:ro
Enclosure
cC. Other subcommittee members
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January 23, 1994

Proposed Changes to Rules 45 and 47,
Requiring That the Legal and Factual Basis
for Claims and Defenses be Stated in the Pleading

RULE 45. DEFINITION AND SYSTEM
Pleadings in the district and county courts shall

(a) be by petition and answer;

(b) consist of a statement in plain and concise language of the plaintiff’s cause
of action or the defendant’s grounds of defense. That an allegation be evidentiary or

(c) contain any other matter which may be required by any law or rule
authorizing or regulating any particular action or defense; b

(d) be in writing, on paper measuring approximately 8 1/2 inches by 11 inches,
and signed by the party or his :aEtorney, and either the signed original tb§¢ er with
any verification or a copy of said original and copy of any such verification shall be
filed with the court. The use of recycled paper is strongly encouraged.

When a copy of the signed original is tendered for filing, the party or his

attorney filing such copy is required to maintain the signed original for inspection by

the court or any party incident to the suit, should a question be raised as to its
authenticity.

All pleadings shall be construed so as to do substantial justice.
Notes and Comments

Subsection (b) was amended in 1994 to provide that the legal basis for the claim
or defense should be identified in the pleading. Examples would include: "Plaintiff
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sues Defendant for breach of contract,” or "Plaintiff sues Defendant for negligence,
in part for violating Tex. Rev. Civ. Stat. Ann. art. 6701d, § 35," or "Plaintiff seeks
recovery of attorney’s fees under Tex. Civ. Prac. & Rem. Code, ch. 38," or
"Plaintiff was contributorily negligent, and Defendant invokes the comparative
responsibility provisions of Chapter 33 of the Tex. Civ. Prac. & Rem. Code," or
"Defendant asserts the statute of limitations, Tex. Civ. Prac. & Rem. Code § 16.004,
as a defense.”

RULE 47. CLAIMS FOR RELIEF

An original pleading which sets forth a claim for relief, whether an original
petition, counterclaim, cross-claim, or third party claim, shall contain

(a) a short statement of the causes of action, stating the specific legal basis for

f the factual circumstances sufficient to

each claim and giving a general description
give fair notice of the claim involved,

(b) in all claims for unliquidated damages only the statement that the damages
sought are within the jurisdictional limits of the court, and

(c) a demand for judgment for all the other relief to which the party deems
himself entitled.

Relief "in the alternative or of several differer.n'- types may be demanded;
provided, further, that upon special exception the court shall require the pleader to
amend so as to specify the maximum amount claimed.

Notes and Comments

Subsection (b) was amended in 1994 to provide that claims for relief should
provide both the specific legal basis for the claim and a general description of the
facts upon which liability is founded. A description of the legal basis for a claim
would identify the cause of action by name, and refer to any constitutional, statutory
or regulatory provision upon which the claim is founded. The factual circumstances
supporting a claim may be described generally, but in sufficient detail so that the
opposing party can determine from the pleading the circumstances sued upon. The
claimant is not, however, required to allege specific acts or omissions giving rise to
the claim for liability.
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THE SUPREME COURT OF TEXAS

CHIFR I STROE PO OFFICE BOX 122 4m NTIN, FEXAS %711 CLERK
PHONAS R b ’ cTT o fOHIN T AN

FEL 0512y w0d-1412
EAFCPTIVE o~

BosHoks EAN (31214041403 WL © AT

HAL T A G INANLES
Ive N HIECHTOWER ,
SATHAN L PR T ACATINISTRATIVE s T
FLONT P GGETT SalNE SCHINEFTT R

JOWEN C OIRNY N

BOB GAMMAGE Q/
CRAIG ENOEH ’

ROSE SPECTOR May 31, 1994 \A

Mr. Luther H. Soules III
Soules and Wallace
100 West Houston Street #1500

San Antonio TX 78205
Dear Luke:
Enclosed is a letter from Wendell Loomis regarding Rule 87.

[ would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

/ZMNX/AV&W

Nathan L. Hecht
Justice

NLH:sm

Encl.
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WENDELL S. LOOMIS, P.C.

A Professional Corporation

Wendell S. Loomis

Attomey at Law . ] 14610 Falling Creek Drive
Houston, Texas 77068-2938

FELLOW: Houston Bar Foundation May 24, 1994
(713) 893-5900
MEMBER: The College of the (713) 893-5732 facsimile
State Bar of Texas

THE SUPREME COURT OF THE STATE OF TEXAS
SUPREME COURT BUILDING

P.0O. BOX 12248, CAPITOL STATION
AUSTIN, TEXAS 78711

Re: Problem with Rule 87, Determination of Motion to
Transfer

Rule of Practice in District and County Court

Gentlemen:

In reading Rule 87, 2. Burden of Establishing Venue, there
seems to be some confusion.

The confusion seems to stem from the wording as follows:

A party who seeks to maintain venue of the action in a
particular county in reliance upon Section 15.001
(General Rule), . . . has the burden to make proof, as
provided in paragraph 3 of this rule, that venue is
maintainable in the county of suit.

The next sentence is as follows:

A party who seeks to transfer venue of the action to
another specified county under Section 15.001 (General
Rule), . . . has the burden to make proof, as provided
in paragraph 3 of this rule, that venue is maintainable
in the county to which transfer is sought.

Under paragraph 3 the burden to make proof apparently means

prima facia proof and prima facia proof means supported by
affidavit.

The problem arose when plaintiff filed a suit without
necessarily alleging venue facts and defendant filed a
Motion to Transfer Venue under Rule 86 stating some venue
facts but without supporting them by affidavit. On hearing
the Court passed the matter instructing counsel for both
sides to support their position with affidavits or
discovery.
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THE SUPREME COURT OF THE STATE OF TEXAS
May 24, 1994
Page -2

It is suggested that the Rule should be amended to place a
two tiered burden, perhaps with the initial maintenance of
venue in the county of suit being required and only
controverted by affidavits of the person requesting
transfer.

If I may be of further service or further clarification if
my suggestions are in order, please contact me.

Very truly yours,

Wendell S. Loomis

WSL:sml
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ROSNE SPECTOR

May 16, 1994 ' 1L A

v /
Mr. Luther H. Soules III ‘7{)%

Soules and Wallace
100 West Houston Street #1500
San Antonio TX 78205

Dear Luke:

Following our recent decision in Transportation Insurance Co. v. Moriel, 37 Tex. Sup.
Ct. J. 450 (Feb. 2, 1994), an issue has arisen concerning the effect of bifurcation on
plaintiff’s right to nonsuit. May plaintiff nonsuit his entire case before he rests in the
second trial? What if the jury is unable to reach a verdict in the second part of the trial?

Should plaintiff s right to nonsuit after he rests in the first part of the trial be limited to his
claim for punitive damages?

I would appreciate it if you would direct these inquiries to the appropriate
subcommittee for consideration.

Sincerely,

Nathan L. Hecht
Justice

NLH:sm
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Discoverectomy II:
The End of “Gotcha” Litigation

Dan Downey”
Lori Massey™

Table of Contents

I Introduction

Discovery was intended to be a domesticated bird dog to help flush out
evidence. It bas become, instead, a voracious wolf roaming the country-

side, eating everything io sight.'

* Judge, 295th District Court, Houston, Texas. B.A. 1972, M.L.L.R. 1973,
Michigan State University; J.D. 1976, Detroit College of Law.
** Briefing Attorney, Texas Supreme Court. B.A. 1990, University of Texas;
J.D. 1993, South Texas College of Law.
Edward F. Sherman, The Judge s Role in Discovery, 3 REV. LITIG. 89, 196-97

1.

183
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184 THE REVIEW OF LITIGATION [Vol. 13:183

In 1939, the new procedural process known simply as “discov-
ery” was heralded as marking “the highest point so far reached in
the English speaking world in the elimination of secrecy in the
preparation for trial."* Some foresaw that discovery would “stamp
the entire federal judicial process with a character of frankness and
faimess that (would] go far in aiding our legal system to overcome
the effects of its rather crude heredity.”® Others might say that
such predictions were nothing more than the wishful thinking of
naive idealists. No one, though, could have foreseen the manipula-
tion of the discovery process that so transformed the system as to
make the original intent seem laughable.*

In a previous article, written in the midst of a barrage of petty
discovery disputes, I proposed a virtual end to this madness we call
discovery.” The proposal met with the overwhelming approval of
those lawyers who actually try cases rather than climb under the rug
of discovery to avoid the courtroom. Their response makes me
believe that discovery can again be a tool of preparation rather than
a tool of obstruction.

One lawyer, after reading Discoverectomy (I), was so impressed
with the novel concept that a litigator’s practice should primarily
involve preparation for trial that he inquired about the steps
necessary to make Discoverectomy a reality.® Having no respect for
those who simply criticize without suggesting meaningful solutions,

(1982) (quoting Judge Gerard L. Goettel).

2. Edson R. Sunderland, Discovery Before Trial Under the New Federal Rules,
15 TENN. L. REV. 737, 739 (1939). Professor Sunderland served on the committee
appointed by the Supreme Court to draft the 1938 Federal Rules. His primary
contributions were in the areas of depositions. discovery, and summary judgment.
Charles E. Clark, Fundamental Changes Effected by the New Federal Rules, 15 TENN.
L. REV. 551, 555-56 (1939).

3. James A. Pike & John W. Willis, The New Federal Deposition-Discovery
Procedure. 38 COLUM. L. REV. 1436, 1459 (1938). This is the second part of Pike
& Willis's article; the initial part can be found at 38 COLUM. L. REV. 1179 (1938).

4. See leffrey 1. Mayer, Prescribing Cooperation: The Mandatory Pretrial
Disclosure Requirement of Proposed Rules 26 and 37 of the Federal Rules of Civil
Procedure, 12 REV. LITIG. 77, 81-82 (1992).

5. Dan Downey, Discoverectomy: A Proposal to Eliminate Discovery, 11 REV.
LITIG. 475 (1992).

6. That lawyer was Joe Jamail. The authors wish to express their thanks for his
support in this endeavor. Although he was principally responsible for this effort, he
should not be held responsible for every view expressed herein.
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we felt it imperative that an effort be made to rewrite the rules of
procedure and outline a plan of action.

This endeavor was further motivated by a more personal
interest. As a judge, I have gained more respect for good lawyering
than I had when I was a practicing attorney myself. Despite what
some think, professional advocates whose work product is character-
ized by honesty and integrity are the engines that drive not only our
system of jurisprudence, but our entire system of governance.
Sadly, their very existence is threatened by the current state of
affairs.

Our preoccupation with “gotcha” discovery rules demeans the
practice of law and all who participate in it. Even worse, it has
driven some of our best trial lawyers out of the business or into the
grave. The swelling ranks of full-time attorney-mediators who have
given up the toil of litigation in frustration are a testimony to this
unfortunate phenomenon. ‘ ‘

Discovery was meant not only to inform the parties of the facts
necessary to foster settlement, but to lead to a more efficient trial.’
However, some attorneys are creating entire practices out of
discovery by specializing in interrogatories and depositions. It has
become the center of litigation rather than the facilitator of a later
trial. “[Olne comes to the conclusion that discovery has simply
become an extended field of play in an on-going game of blindman's
bluff."*

In devising this plan, we recognized early that it would be
impossible to compile a set of rules addressing every conceivable
problem that might arise in the course of litigation. We were also
mindful of the perils of “overlegislating,” which was precisely the
problem we were seeking to correct. In recognition of these
limitations, we adopted the “eighty percent rule.” That is, these
rules are designed to handle the realities of eighty percent of the
cases tried. To deal with the other twenty percent, we have returned
to that age-old jurisprudential concept of reposing in the judiciary the

7. See WALTER JORDAN, MODERN DISCOVERY PRACTICE § 1.01 (1974) (“Before
1941, there were neither rules of civil procedure nor statutes specifically designed to
provide litigants with the meaas of discovering pertinent information in the possession
of their adversary or third parties.™).

8. Michael E. Wolfson, Addressing the Adversarial Dilemma of Civil Discovery,
36 CLEV. ST. L. REV. 17, 18 (1987-1988).
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freedom and discretion to craft rules where necessary to fit the needs
of particular cases.’

The thrust of this Article concerns only those rules that we feel
are the principal causes of the discovery maze in which lawyers
today are expected to ply their trade, principally Texas Rules of
Civil Procedure 166, 166b, 167, and 187. It is acknowledged that
the adoption of the rules proposed herein will necessarily require
amendment and adjustment of other rules of procedure. We have
left that task to others.

0. The Plan in Practice

The first and foremost objective of our plan is to transform
rights of discovery into real transfers of information. Currently, our
system involves “compelled discovery.” It is one in which a party
will receive the information to which it is “entitled” only after first
serving a request and then countering objections with a motion to
compel.'® As a first step, our plan establishes not only the right to
know, but also the duty to disclose.

Through a structured timeline, much like that established in
appellate procedure, attorneys wind their way along a preset path of
discovery and disclosure, rather than spend months quibbling over
what information shall be disclosed. The affirmative duties of
disclosure in our plan somewhat mirror those proposed in the federal
arena.'' However, they do not go so far as to force one attorney
to educate the other.”> A lawyer may not lazily rely on the other

9. See infra Appeandix [, Proposed Rule 166¢.

10. Rule 166b merely outlines information to which each party is “entitied,” and
gives no absolute right to such information. Even the United States Supreme Court
has commented on the problem, stating that the Federal Rules merely give litigants the
right to compel opponents to disclose certain information prior to trial. Hickman v.
Taylor, 329 U.S. 495, 507 (1947).

11. See COMMITTEE ON RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL
CONFERENCE OF THE UNITED STATES., PRELIMINARY DRAFT OF PROPOSED AMEND-
MENTS TO THE FEDERAL RULES OF CIVIL PROCEDURE AND THE FEDERAL RULES OF
EVIDENCE (Proposed Draft 1991), reprinted in 137 F.R.D. 53 (199!) [hereinafter
COMMITTEE ON FEDERAL RULES). The idea of affirmative duties of disclosure is not
merely a recently proposed cure. It is, in fact, consistent with the intention of the
drafters of the discovery rules, who envisioned discovery as a process in which
attorneys would lay their cards on the table. See Sunderland, supra note 2. at 738.

12. The Federal Rules do impose such an affirmative duty to disclose. See infra
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party to make his case; he must affirmatively meet his own duties at
each step of the timeline.

The second step in reaching the objective of our plan is to
dispose of needless and inefficient practices.”” Currently. parties
play the game of “Gotcha!™ with the tools of discovery. Instead of
seeking relevant information, they seek to harass, avoid. or both.
For this reason, our plan eliminates requests for admission'* and
interrogatories.

Requests for admission were intended to forge common ground
and to narrow the issues for trial. Instead, they are used to catch the
opponent off guard. If the opponent fails to admit or deny within
the time required, the requests are deemed admitted.'® Thus, the
request is often not a method of acquiring useful information, but a
“get rich quick” method of litigation.'” Instead; our plan calls for
the joint filing of written stipulations prior to the pretnal confer-
ence.'®

Interrogatories, although often yielding pertinent information,
more often yield a severe headache. The questions are too often
verbose, overbroad, or harassing, served by attorneys with no
direction in their case. The objections are too often frivolous and
serve merely as an avoidance tactic. As a result, interrogatories
“spawn a greater percentage of objections and motions than any
other discovery device.”"

Dealing with this endless foray of requests, objections, and
motions has transformed the judge from an adjudicator to a baby-
sitter.?  Our plan eliminates the need for such supervision by

text accompanying notes 51-53.

13. See Wolfson, supra note 8, at 18 (recognizing that pretrial discovery was
initially an attempt to make triais more efficient).

14. TeX. R. Crv. P. 169.

15. TEX. R. CIv. P. 168.

16. TEX. R. CIv. P. 215(4)(a).

17. See, e.g., Hoffman v. Texas Commerce Bank Nat’l Ass'n, 846 S.W.2d 336,
339-40 (Tex. App.—Houston [14th Dist.} 1992, no writ) (affirming trial court’s grant
of summary judgment after deeming requests admitted).

18. See infra Appendix I, Proposed Rule 169.

19. Advisory Committee Notes to Rule 33—Proposed Amendments to the Federal
Rules of Civil Procedure Relating to Discovery, 48 F.R.D. 487, 522 (1970).

20. lronically, the response to the maddening abuses pervading our system has
been to involve the court even more heavily in guiding the litigants through the
discovery maze. See, e.g., FED. R. CIv. P. 16(b) (requiring that the court hold a
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disposing of these “discovery” devices and, to the extent feasible,
removing the judge from the discovery arena. By doing so, our plan
frees the docket of wasteful discovery hearings and allows cases to
move through the system at a more efficient pace. If properly
executed, the result of our plan is a drastically shortened discovery
schedule. one that allows a case to be tried within one year of the
service of pleadings.”' Thus, our plan promises a “just, speedy,
and inexpensive determination of every action™* and mandates that
discovery finally take a backseat to the judicial system’s foremost
objective—the adjudication of rights.

A. Discovery of Fact Witnesses

Currently, a party may not simply request the identification of
fact witnesses whom the other party plans to call at trial.” Instead.
detailed and often verbose interrogatories are propounded, request-
ing, among other things, the identification of those persons with
knowledge of relevant facts.* Only after months of discovery and
numerous, costly depositions may a party be compelled to identify
who will actually testify at trial, and then only if a pretrial order is
entered pursuant to Rule 166.% Regardless of whether the party is
required to give notice of direct fact witnesses, no witness may be
called who has not been previously identified as a person with
knowledge of relevant facts.” However, this seemingly automatic

scheduling conference); TEX. R. CIV. P. 166 (suggesting that the court hold a pretrial
conference and encourage settlement). .

21. See infra Appendix [I, Timeline. When devising the plan, our intention was
to create rules that would serve well in most situations. We did not forget, though,
that special circumstances may anse. The court is given discretion to take such
circumstances into account and to alter or extend the timeline when necessary. See
infra Appendix [, Proposed Rule 166c.

22. FED. R. Cwv. P. 1; see also TEX. R. CIv. P. | (stating that the objective of
the rules is a “just, fair, equitable and impartial adjudication . . . attained with as
great expedition . . . as may be practicable™).

23. Gutierrez v. Dallas Indep. Sch. Dist., 729 S.W.2d 691, 693 (Tex. 1987).

24. See TEX. R. CIv. P. 166b(2)(d) (entitling party to information concerning
persons with knowledge of relevant facts).

25. TEX. R. CIv. P. 166 (suggesting, but not requiring, that a pretrial conference
be held).

26. Gee v. Liberty Mut. Fire Ins. Co., 765 S.W.2d 394, 395 (Tex. 1989).
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exctusion is easily avoided by showing good cause,” a standard
muddied by recent case law.?

This system of discovering fact witnesses seems workable
enough on paper. In actual practice, however, it proves to foster
nothing but aggravation. As an alternative, our plan calls for a two-
part disclosure, which in the end yields the same information and
provides the same protection as the current system.

1. Inirial Disclosures.—First, each party, no later than ninety
days after service of the complaint or answer,? shall disclose to all
other parties the identification and location®® of any and all par-
ties,”! potential parties, and other persons with knowledge of
relevant facts.”> Along with the identification of each person with
knowledge of relevant facts, there shall be a statement of the subject
matter and scope of his knowledge.”” For the attorney faced with
an overwhelming list of persons with knowledge of relevant facts,
these statements will serve as effective aids to trial preparation by

27. TEeX. R. Crv. P. 166b(6), 215(5).

28. The present standard more closely resembies the lesser hurdle of surprise than
good cause. See, e.g., Henry S. Miller Co. v. Bynum, 836 S.W.2d 160, 162 (Tex.
1992); Rogers v. Steil, 835 S.W.2d 100, 100 (Tex. 1992); Smith v. Southwest Feed
Yards, 835 S.W.2d 89, 91 (Tex. 1992) (each allowing the testimony of a witness
clearly identified through some form of discovery as having knowledge of relevant
facts): see also Texas Dep't of Human Servs. v. Green, 855 S.W.2d 136, 148 (Tex.
App-—Austin 1993, no writ) (“The common thread running through these cases is that
an opponent objecting to the unidentified party's testimony had reason to anticipate
that the party would be a witness based on the party’s other discovery responses or
deposition testimony.").

29. The timeline for the initial disclosure begins for the plaintiff as soon as the
complaint is served upon the defendant. However, the defendant may start the clock
ticking either by filing an answer or otherwise making a general appearance, one not
allowed as a special appearance under Rule 120a.

30. “ldentification and location™ inciudes the person’s most recent known name,
address, and telephone number. TEX. R. CIV. P. 166b(2)(d).

31. Because this rule explicitly states that this disclosure includes “all parties,”
there is no reason to treat with special care the failure of a party to name himself as
a person with knowledge of relevant facts, as the court did in Southwest Feed Yards.

32. Appendix I, Proposed Rule 166b(1), infra. The definition of “persons with
knowledge of relevant facts” remains the same as under current Rule 166b(2)(d).

33. Appendix [, Proposed Rule 166b(1), infra. Currently, it is common for an
interrogatory to request such information. Furthermore, Rule 166(h) allows the court
to order the parties to disclose the subject matter of each witness’s testimony.
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forcing the opposing party to identify those persons who are named
merely for authentication purposes, as opposed to those who have
truly relevant, material know ledge.

The ninety-day deadline is reasonable and lenient in comparison
to the current system. With interrogatories, a plaintiff may be
required to divulge this information as early as thirty days after the
commencement of the action.** A defendant, even if served
interrogatories with the complaint, only has fifty days to respond.*
Even the proposed changes to the Federal Rules require this
disclosure within thirty days of the filed answer.’®

2. Depositions.—Only after the initial disclosure is made by
both parties may they engage in a very limited form of discovery.”
Under the current system, the postanswer period is packed with
costly depositions, ostensibly designed to discern the knowledge of
those persons identified. Problems arise, however, because parties
tend to camouflage those persons who truly have knowledge of
relevant facts among those who do not. The quest to separate the
wheat from the chaff entails exorbitant costs and wasted effort
because, out of a long list of persons identified as having knowledge
of relevant facts, a party ends up calling only a few to testify.

To avoid undue expense and wasted time, our plan virtually
eliminates “discovery depositions™ as we know them.*® Deposi-
tions of fact witnesses may be allowed only if a verified motion is
filed with the court.” The motion shall state that the deponent’s
testimony is material and necessary to the presentation of the

“movant’s case-in-chief** and either (1) the deponent is unavailable

for trial due to illness or other “unusual circumstances”*! or (2) the

34. Tex. R. CIv. P. 168@4).

35. Id

36. COMMITTEE ON FEDERAL RULES, supra note |1, at 88 (providing text of
Proposed Federal Rule 26).

37. For example, it may be appropriate to seek an independent medical
examination, conduct depositions o perpetuate testimony, contact persons with
knowledge of relevant facts, or request documents.

38. Depositions on written questions would remain available, but only for
authentication purposes. See infra Appendix I, Proposed Rule 208(a).

39. See infra Appendix I, Proposed Rule 187a(l)(a).

40. An adverse party may be deposed if material to the party’s case-in-chief and
not merely a rebuttal witness. See infra Appendix [, Proposed Rule 187a cmt.

41. Whether “unusual circumstances” exist is left to the discretion of the court,
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deponent is beyond the subpoena power of the court.*’ Once the
deposition is taken. the deponent may not appear live at trial.* As
a result. the deposition is no longer utilized as a discovery tool per
se. Instead. it is merely a substitute for the live testimony of the
witness.

In light of the above restrictions, different rules are required
regarding the assertion of privilege during the deposition.* When
a privilege is asserted, the court reporter will certify the question
and the witness will be required to answer outside the presence of all
parties and attorneys. If the court later determines-that the answer
did not involve a privilege, it will be released. If the court finds that
a second deposition of the witness is necessary to fairly and
adequately develop the testimony of the witness, the court can order
further limited examination. If the court finds that the assertion of
the privilege was made without substantial justification, the court can
charge the costs of any additional deposition, including attorney's
fees, to the party asserting the privilege.

Admittedly, the procedure we have proposed involves the court
in each attempt to take a trial deposition. However, because of the
stringent requirements that must be met in order to take the
deposition, the circumstances in which such means would be used
are minimized. In the end, the plan frees the parties of the expense
of hours, if not days, of unnecessary depositions.

but would not include scheduling conflicts or expenses associated with appearing at
trial. Appeadix I, Proposed Rule 187a(1)(a)(i), infra. The court could also consider
whether another party should bear any responsibility for the circumstances causing the
witness to be unavailable.

42. Appendix I, Proposed Rule 187a(1)(a)(ii), infra.

43. Appendix [, Proposed Rule 187a(1)(b), infra; see JORDAN, supra note 7, §
1.01 (stating that the original purpose of depositions was merely to perpetuate
testimony). If a party seeks the testimony of an adverse party’'s witness and can
satisfy the necessary requirements, the deposition will not preclude the adverse party
from bringing that witness live in his own case-in-chief.

A penalty for choosing not to use the deposition transcript at trial was
considered, such as ordering the reimbursement of other party’s expenses associated
with the deposition. However, we rejected the penalty, deciding that the rule is
stringeat enough to prevent most abuse.

44. See infra Appendix I, Proposed Rule 187a(4).
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3. Fact Statements.—A final tool for the discovery of fact
witnesses is necessary to bridge the information gap created by the
curtailment of depositions. At least sixty days prior to trial,* each
party is required to “disclose to all other parties the identification
and location of all direct fact witnesses expected to be called at
trial. "* More importantly, the identification of each fact witness
shall be accompanied by a witness statement.*’ This statement shall
be specific and detail the relevant facts known by the witness about
which the witness will testify. No witness may testify at variance
with the statement or in addition to the facts detailed in or reason-
ably inferred from the statement.

At first glance, the requirement of a witness statement flies in
the face of Rule 166b(3), which exempts from discovery witness
statements made in anticipation of litigation. The same argument,
however, was once posed to protect expert reports from disclo-
sure.*®* The argument was rejected in that context, making expert
reports undeniably discoverable.* These statements, like expert
reports, are prepared for the very purpose of disclosure. Further-
more, they are not work product because they detail facts to be
raised at trial, not the thoughts, impressions, or opinions of
counsel.*

Even though our plan prohibits discovery by way of interrog-
atory and severely limits the use of depositions, it does allow an

45. “‘{Dlate of trial’ refers to the date the case is set for trial and not the date the
trial actually begins.” Carr v. Houston Business Forms. Inc., 794 S.W.2d 849, 851
(Tex. App.—Houston {14th Dist.] 1990, no writ).

46. Appendix I. Proposed Rule 166b(4)a), infra. In accordance with current
Rule 166(h), our proposed rule provides an exception to this disclosure for “those
rebuttal or impeaching witnesses the necessity of whose testimony cannot reasonably
be anticipated prior to trial.” See Aluminum Co. of Am. v. Bullock, No. D-3404,
1994 WL 6716 (Tex. Jan. 12, 1994).

47. Appendix [. Proposed Rule 166b(4)(a), infra.

48. See State v. Ashworth, 484 S.W.2d 565, 567 (Tex. 1972). In Ashworth, the
court recognized the necessity of discovering such reports but found that the rules of
procedure specifically exempted them.

49. The rule was amended after the decision in Ashworth to make such reports
discoverable. See TEX. R. CIV. P. 166b(2)(e); Ex parte Shepperd, 513 S.W.2d 813,
815 (Tex. 1974).

50. Cf Houdaille Indus. v. Cunningham, 502 S.W.2d 544, 548 (Tex. 1973)
(stating that work product does not protect expert reports prepared by or for the expert
in anticipation of his testimony).
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attorney to acquire the information necessary to prepare for trial.
More importantly, our plan reaches this goal through less costly and
more efficient methods. Thus, while eliminating the more familiar
means, our plan arrives at the same end.

B. Discovery of Documents

The second well of information most necessary to a litigator’s
preparation for trial is the documentation kept by the opposing party.
Often, this area of discovery is also inundated with frivolous
objections and unnecessary court hearings. However, the cure may
be worse than the disease.

The proposed changes to the Federal Rules of Civil Procedure
call for an affirmative duty to disclose “all relevant documents”
within thirty days of the date the action is commenced.”* Our plan,
however, does not incorporate that duty because, unlike the duty to
disclose persons with knowledge of relevant facts, it would involve
crossing the line between requiring cooperation and requiring one
party to make the other’s case. Furthermore, it would force
attorneys to guess what is relevant to an often sparse complaint. The
likely result would be that attorneys would simply designate
“Warehouse A" because of the fear of being accused of hiding a
document. This would achieve no benefit for either side.

Finally, such a duty would subject the defendant to great
expense and effort even before the plaintiff is required to show that
he has a valid claim. This is particularly dangerous in Texas
because once documents are discovered, they become public
record.*> Such a rule would invite persons to use the courthouse
as a clearinghouse to make private documents public. For all these
reasons, our plan leaves the procedure for requesting documents
much the same as under the current system.”

There is one change, though, as stated above: our plan does not
allow parties to serve interrogatories. Currently, a party will serve
interrogatories to find out what documents are in the other party’s
possession, custody, or control. After answers are given or, more

51. COMMITTEE ON FEDERAL RULES, supra note | 1 (describing Proposed Federal
Rule 26).

52. See TEX. R. CIv. P. 76a. ,

53. See TEX. R. CIv. P. 167; Appendix I, Proposed Rule 167, infra.
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likely, compelled by order of the court, the serving party then
requests those same documents through requests for production. It
seems obvious that the initial interrogatory can be easily side-
stepped. Instead, a party can simply request documents in the form
as follows:
Please produce the foliowing documents. If you do not have these
documents in your possession, custody, or control, please identify the
source from which the documents may be obtained.>

If the documents do not exist, the other party may simply respond
to that effect.

Finally, thirty days before trial, parties will disclose a list of all
documents or tangible things to be used as exhibits at trial.* At
the same time, the parties will make known all demonstrative aids
intended to be used at trial and provide a date, time, and place
where other parties may view the aids.* Because all exhibits and
demonstrative aids are disclosed a month before trial, the parties
should be prepared either to stipulate as to their admissibility®’ or
to make written objections at the pretrial conference.’®

C. Discovery of Experts

Many attorneys feel that the use of experts at trial is crucial to
the presentation of a claim or defense. This theory is at best
questionable. Undeniable, though, is the fact that the use of experts
and the discovery associated with their use require the expenditure
of more money and time than any other facet of litigation. Although
nothing can be done about the amount of expert fees themselves,
steps can be taken to avoid much of the cost incurred during
discovery.

54. The definition of “possession, custody, or control” is carried over from the
current rule. “As long as the person has a superior right to compel the production
from a third party, the person has possession, custody, or coatrol.” TEX. R. CIv. P.
166b(2)(b).

55. Appendix I, Proposed Rule 166b(4)(b), infra. Currently, Rule 166 requires
the parties to disclose during the pretrial conference all exhibits intended to be used
at trial.

56. Appendix I, Proposed Rule 166b(4)(b), infra.

57. Appendix I, Proposed Rule 169, infra.

58. Appendix [, Proposed Rule 166(b)(3), infra.

v
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Discovery of experts has become an unnecessarily complicated
journey. First, interrogatories are served requesting the identifica-
tion of experts,”® as well as any documents or tangible things used
by the expert to form his opinions.®® Once the interrogatories are
finally answered, a motion to produce is filed requesting the
documents or other tangible things identified in the interrogatory
answers. Then, a deadline is set, and expert reports are exchanged
outlining the experts’ opinions and backgrounds.

As if the relevant information had not already been divulged, the
attorneys then begin down another trail. They send out a notice of
deposition that not only requires the expert’s presence for hours, if
not days, during which the meter is running for both expert and
artorney’s fees, but also requires the expert to produce the very
documents previously disclosed in response to the request for
production. In the deposition itself, the parties inquire as to the facts
known by the expert, the subject matter of his testimony, his mental
impressions and opinions, and his qualifications, all of which were
previously disclosed in the expert report.

Needless to say, the current process is inefficient. The expense
of the discovery methods in conjunction with the expert fees to
review evidence, prepare data, testify at the deposition, prepare the
report, and testify at trial is phenomenal. Our plan cuts the cost by
making the discovery of experts and their opinions more straightfor-
ward by providing a simple two-step process.

1. Ininial Disclosure.—First, at least 120 days before the first
trial setting, each party discloses to all other parties the identification
and location of all experts expected to testify at trial, either live or
by deposition.® For each identified expert, the party shall disclose
detailed information as to his qualifications and experience. The
information must include the expert’s name, address, and telephone
number. In addition, the expert’s curriculum vitae shall be disclosed

59. See TEX. R. CIV. P. 166b(2)(e)(1). Rule 166b(2)(e)(1) allows the discovery
of those experts who will testify at trial and consulting experts whose work product,
mental impressions. and opinions have been reviewed by a testifying expert.

60. Id.

61. Appendix I, Proposed Rule 166b(6)(a), infra. As in current Rule
166b(2)(e)(1), parties must also disclose information regarding the identity of
consulting experts whose work product, mental impressions. or opinions have been or
will be reviewed by a testifying expert.
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outlining his formal training, education, experience, and any
publications or research conducted by the expert in his particular
field of expertise. Information regarding previous cases in which the
expert has testified is required, including the number of cases, the
subject matter of each, and the side for which he testified, plaintiff
or defendant. Finally, the expert’s expected compensation shall be
disclosed.

2.  Expert Reports.—One final disclosure is made that details
the expert’s opinions and expected testimony. Thirty days before
trial,*> each expert is required to produce all documents and
tangible things, including all reports, physical models, compilations
of data, and other materials prepared by or for him or reviewed in
anticipation of his testimony.®* Along with the production of
tangible evidence, each expert shall produce a detailed report of his
opinions,* including any facts known to the expert that relate to or
form the basis of his mental impressions and opinions.”* The
expert will be limited to the substance of this report when testifying
on direct examination® and may not testify at variance with or in
addition to the report. However, an expert may criticize another
testifying expert’s qualifications, opinions, or mental impressions
without including that criticism in his report.

3. Depositions.—Because of the detailed disclosures and the
required report outlining the expert’s testimony, depositions need not
be relied on to the extent they are under the current system. Our
plan allows the party for whom the expert is testifying to decide

62. The federal changes require that this disclosure be made 90 days before trial.
COMMITTEE ON FEDERAL RULES, supra oote 11 (describing Proposed Federal Rule
26). However, our 30-day deadline allows the experts time to review all information
disclosed during discovery before having to submit a report. See also infra Appendix
1. Proposed Rule 166b(4)(a) (requiring witness statements 60 days before trial).

63. Appendix I, Proposed Rule 166b(6)(b)(ii), infra; see also TEX. R. CIv. P.
166b(2)(e) (making such evidence discoverable).

64. Appendix I, Proposed Rule 166b(6)(b)(i), infra. [f the expert is to be
deposed, this report must be produced at least 10 days prior to the scheduled
deposition. Appendix I, Proposed Rule 187a(2)(a), infra.

65. Appendix I, Proposed Rule 166b(6)(b)(i), infra.

66. See COMMITTEE ON FEDERAL RULES, supra note 11 (describing Proposed

" Federal Rule 26 and recommending that the Federal Rules preclude admission of facts

and opinions not contained in the report).
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whether the expert will testify live or by deposition.®” As is the
case with fact witnesses, the deposition is used in lieu of. not in the
preparation of, the expert’s live testimony.

Providing the party with this choice is admittedly more lenient
than the rule for fact witnesses.®® However, because experts often
have busy schedules, are from different areas of the country, and,
more importantly. are being paid to testify, it is sometimes more
feasible for parties to pay experts to be deposed than to have them
testify live at trial. As protection from abuse, a party who deposes
but later chooses not to introduce the deposition testimony at trial
must reimburse all other pames for their expenses in preparing for
and attending the deposition.*

To limit the cost to other parties, the expert must be deposed in
the county in which the case is to be tried.”® This is required so
that a party may not save expenses by deposing the expert in a
foreign location, while forcing all other parties to travel around the
country, and sometimes around the globe, to cross-examine the
witness. Furthermore, bringing the expert to the deposition is
practical, whereas it may not be for the ordinary fact witness.
Unlike a fact witness who is beyond the subpoena power of the
court, an expert who is being paid by the party has every reason to
appear, especially if it is made a condition of his employment.

Thus, through two simple exchanges of information, the parties
gain the same information obtained by the current system. More
importantly, they do so at a fraction of the cost and frustration.

D. Duty to Supplement

Like the current rule, our plan prohibits a party from calling a

witness, lay or expert, who was not identified prior to trial or
introducing an exhibit that was not identified prior to trial.”

67. Appendix [, Proposed Rule 187a(2), infra. This alone will reduce the
number of depositions because by deposing the expert, the party precludes his live
testimoay.

68. See supra section [1.A.2.

69. Appendix I, Proposed Rule 187(2)(d), infra. Reimbursement, however,
would not be necessary in the event that the trial court limited the use of the
deposition.

70. Appendix I, Proposed Rule [87a(2)(b), infra.

71. TEX. R. CIv. P. 166b(2), 215(5); see also Sharp v. Nat’'l Bank, 784 S.W.2d
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Witnesses must have been previously identified as persons with
knowledge of relevant facts,” and documents, if requested, must
have been produced. Although these initial duties to disclose are
relatively clear-cut. the duty to supplement” is in need of an
overhaul to make the pretrial plan complete and to avoid the pitfalls
so characteristic of the current system.™

Under the current system, a party may wait until the last
possible day to supplement and then bury the opponent in new
information a month before trial.”” Even if the party misses the
deadline, the witness can testify or the document can be introduced
merely on a showing of good cause. which under recent court
decisions more closely resembles the standard of surprise.™

669, 671 (Tex. 1990) (“A party is entitled to prepare for trial assured that a witness
will not be called because opposing counsel has not identified him or her in response
to a proper interrogatory.”).

72. See, e.g., Alvarado v. Farah Mfg. Co., 830S.W.2d 911, 916-17 (Tex. 1992)
(excluding testimony of witness not previously identified as person with knowledge of
relevant facts).

73. See TEX. R. CIv. P. 166b(6).

74. The Texas Supreme Court seems to be continually grappling with the “good
cause” standard necessary to introduce a witness or exhibit not previously ideatified.
See, e.g., Henry S. Miller Co. v. Bynum, 836 S.W.2d 160, 161, 162 (Tex. 1992);
Smith v. Southwest Feed Yards, 835 S.W.2d 89, 90-92 (Tex. 1992); Gee v. Liberty
Mut. Fire Ins. Co., 765 S.W.2d 394, 395-97 (Tex. 1989); Morrow v. H.E.B., Inc.,
714 S.W.2d 297, 297-98 (Tex. 1986); Thompson v. Kawasaki Motor Corp., 824
S.W.2d 212, 215-17 (Tex. App.—Dalilas 1991, writ granted). A growing number of
interpretations exist of the “as soon as practical™ language in Rule 166b(6)(b). See,
e.g., Mentis v. Barnard, 853 S.W.2d 119, 123 (Tex. App.—Dallas 1993), rev'd and
remanded, No. D-3869, 1994 WL 27164 (Tex. Feb. 2, 1994); Northwestern Nat'l
Casualty Co. v. McCoslin, 838 S.W.2d 715, 719-20 (Tex. App.—Waco 1992, writ
denied); Tinsley v. Downey, 822 S.W.2d 784, 786 (Tex. App.—Houston [14th Dist.|
1992, writ granted); Mother Frances Hosp. v. Coats, 796 S.W.2d 566. 569-70 (Tex.
App.—Tyler 1990, no writ); Builder's Equip. Co. v. Onion, 713 §.W.2d 786, 787-88
(Tex. App.—San Antonio 1986, no writ).

75. Current Rule 166b(6) merely prescribes a deadline to supplement and imposes
no continuing obligation to update except for expert witnesses.

76. See supra note 28. Bur see Aluminum Co. of Am. v. Bullock, No. D-3404,
1994 WL 6716, at *2 (Tex. Jan. 12, 1994) (stating that when faced with an
unanticipated change in testimony, a nondesignated rebuttal witness may testify); Sharp
v. Broadway Nat’l Bank, 784 S.W.2d 669, 671 (Tex. 1990) (citing Morrow v.
H.E.B., Inc., 714 S.W.2d 297, 298 (Tex. 1986)) (stating that a showing of the
absence of surprise does not alone constitute good cause).
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Our plan calls for a continuing obligation to seasonably
supplement all disclosures to include any information later acquired
or not yet disclosed.” Therefore, rather than waiting until the last
day to supplement—or, more accurately, surprise—a party shall
supplement the disclosure within a reasonable time of learning of the
information. Unlike the current rule, the fact that the disclosure was
correct when made is not good enough.”®

Although the duty to supplement is continuing, the ability of the
party to supplement depends on when he attempts to do so. If the
party wishes to supplement either a disclosure or response before
sixty days prior to the first trial setting, the party may do so unless
an objecting party is able to show that either

(i) the supplementing party had actual knowledge of the information at an
earlier date and failed to supplement within a reasonable time: or

(u) the supplementing party. through reasonable diligeace. should have
known of the information at an earlier date and the late supplementation
will now prejudice the objecting party.’®

The objecting party’s burden before the deadline is admittedly hard
to sustain and should be so. In this way, parties are effectively
discouraged from objecting to predeadline supplementation unless it
is clear that the spirit and purpose of the continuing obligation to
supplement has been ignored.

After the deadline, the burden shifts from the objecring party to
the supplementing party. Instead of presuming that the supple-
mentation is proper, the court will presume that it is improper.
Therefore, it is the burden of the supplementing party to show that
both '

(i) the exclusion of the information will by itself work a maanifest injustice;

and

(i) the supplementing party did not know and, through reasonable

diligence, should not have known of the information at an earlier date %0

77. Appendix [, Proposed Rule 166b(5), infra.

78. Current Rule 166b(6) requires supplementation only when (1) the party
“knows that the response was incorrect or incomplete when made,” or (2) the party
“knows that the response though correct and complete when made is no longer true
and compiete and the circumstances are such that failure to amend the answer is in
substance misleading.”

79. Appendix I, Proposed Rule 166b(5)(a), infra.

80. Appeadix I, Proposed Rule 166b(5)(b), infra.
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This burden is much like the burden a party must meet before being
granted a new trial based on newly discovered evidence.® Such a
heavy burden is necessary in order to force the parties to meet their
duty of disclosure. - This furthers the objective of effective prepara-

tion for trial and encourages attorneys to do their homework up
front. '

E. Pretrial Conference

With the necessary information regarding persons, documents,
and expents timely disclosed, the court may, in its discretion,
schedule a pretnial conference any time within the month before
trial.** This conference, established by current Rule 166, allows
the court to use its authority under Texas Rule of Evidence 611(a)
to assist in the smooth disposition of the case.* The court may
require the attorneys and the parties or their duly authorized agents
to appear together or separately on the record. At the pretrial
conference, the court and the parties will discuss

(1) all pending pleas. motions, and exceptions;

(2) for a jury trial, proposed jury questions, instructions, and definitions,
and for a nosjury trial, proposed findings of fact and conclusions of law;

(3) stipulations of authenticity and admissibility of exhibits or written
abjections to such authenticity and admissibility:“

(4) limits on the number of fact witnesses and experts allowed to testify;

81. See Jackson v. Van Winkle, 660 S.W.2d 807, 809 (Tex. 1983) (describing
elements for a motion for new trial based on newly discovered evidence: (1) the
evidence surfaced after trial; (2) the party used due diligence before trial to discover
the evidence but was unable to do so: (3) the evidence is not cumulative; and (4) the
evidence is sufficiently material so as to make a differeat result in a new trial
probable).

82. Appendix I, Proposed Rule 166, infra.

83. Texas Rule of Evidence 611(a) grants the trial court the authority to “exercise
reasonable control over the mode and order of interrogating witnesses and presenting
evidence so as to (1) make the interrogation and presentation effective for the
ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect
witnesses from harassment or undue embarrassment.”

84. Instead of requests for admission, our plan makes use of written stipulations
to narrow the issues for trial and ensure a smooth and efficient trial. These

stipulations must be filed with the court at least 30 days before trial. Appendix I,
Proposed Rule 169, infra.
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(5) settlement. and in the aid thereof, the court may encourage settiement;
and

(6) any other matters that may aid the disposition of the case.%

Any rulings made during the pretrial conference shall be made on
the record and will preserve error. The rulings shall control the
subsequent action unless modified to prevent manifest injustice.®

To finalize the case for trial, any amendment of pleadings must
be done at least thirty days before trial.¥’ This deadline comes
after the deadline to supplement so that any new claims or defenses
arising from supplemented information may be included. When
presented with an amendment, the court has discretion to extend the
timeline or grant a continuance.

Requiring the parties to take these last steps to prepare the case
for trial truly transforms the “pretrial conference™ into a meeting of
last-minute preparation. By making discovery a self-sufficient
system, our plan effectively removes the court from the initial
discovery process and involves the court only after the parties have
done their homework. Therefore, the court’s involvement is limited
to familiarizing itself with the issues about to be tried and to solving
last-minute problems. More importantly, by forcing the parties to
paint a final picture of what they will face at trial, our plan encour-
ages a closer examination of the possibilities of settlement.

II. Conclusion

So, what have we accomplished? A lot with a little.

While keeping Rule 215 virtually unchanged, we have effec-
tively limited the circumstances under which the parties will be
entitled to resort to its application. In short, we have pulled the rug
out from under the obstructionist. Interrogatories and requests for
admissions are gone. In their place is the obligation to identify

85. Appendix [, Proposed Rule 166(b), infra.

86. This standard is borrowed from current Rule 166.

87. Appendix [. Proposed Rule 63. infra. The current rule allows for
ameadments up to seven days before trial. TEX. R. CIv. P. 63. Uader our plan,
however, parties are privy to all information at least 60 days prior to trial. Thus,
there is no reason to allow a party to sit on its heels, amend, and possibly change the
character of the entire suit, one week before the scheduled trial.
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persons with knowledge of relevant facts and later to identify those
actually intended to be called at trial. Also eliminated is the
intolerable and ever-changing case law surrounding the duty to
supplement an answer to discovery and the elusive quarry known as
“good cause.” In its place is a more reasonable standard for
supplementation that, when coupled with the obligation to identify
trial witnesses, retains the benefits of the old procedure.

Our plan also eliminates the opportunity for attorneys to
designate and depose more experts than they could possibly intend
to call to testify. The parties can still choose their own experts, and
may either call them live or depose them, but not both. Further, if
the proponent chooses to depose, the deposition must occur in the
county where the suit is pending. If the proponent decides (without
court intervention) not to use the deposition, he must pay everyone
else for their trouble in attending and preparing for it.

Finally, the rules concerning production of documents have been
left untouched, except with respect to the obligation to disclose trial
exhibits and the application of the new standard for supplementation.

Those concerned that these changes might have an adverse effect
on settlements need not be concerned. First, discovery is rarely the
catalyst that settles cases. To the contrary, extensive abuse of
discovery renders cases too expensive to settle. It is only when the
parties and lawyers are faced with the fear and uncertainty of an
imminent trial setting that they realistically evaluate their chances of
success in the courtroom. Also, none of these changes will affect
alternative dispute resolution techniques, which have been extremely
effective in settling cases. In fact, the greater the number of cases
that reach settlement, the more quickly others will be able to reach
trial, which in turmn will result in more settlements.
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APPENDIX I

Rule 63—Amendment of Pleadings

Parties may amend their pleadings at any time so as not to operate
as a surprise to an opposing party, provided that any pleadings
offered for filing within thirty (30) days of the date of trial shall be
filed only after leave of court is obtained, which leave shall be
granted unless there is a showing that such ﬁhng will operate as a
surprise to an opposing party.

Comment
The deadline for amendments is changed from seven (7) to thirry (30)
days before the date of trial. The requirement for leave of court
after that deadline, however, remains the same.

Rule 166—Pretrial Conference

(a) The court, in its discretion, to assist the disposition of the case
without undue expense or burden to the parties, may require the
attorneys and the parties or their duly authorized agents to appear
together or separately on the record for a pretrial conference.

(b) The following matters are to be discussed in the pretnal
conference:
(1) all pending pleas, motions, and exceptions;
(2) forajury trial, proposed jury questions, instructions, and
definitions, and for a nonjury trial, proposed findings of fact
and conclusions of law;
(3) stipulations of authenticity and admissibility of exhibits
or written objections to such authenticity or admissibility;
(4) limitations on the number of fact witnesses and experts
allowed to testify;
(5) settlement, and in aid thereof, the court may encourage
settlement; and
(6) any other matters that may aid the disposition of the
case.

(¢) The rulings made in the conference are to be made on the

record and preserve error. Such rulings shall control the subsequent
action unless modified to prevent manifest injustice.
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Comment

Many items listed in current Rule 166 to be discussed ar the pretrial
conference are deleted, because under our new plan they are dealt
with by the parties without court supervision. Because all documents
must be disclosed thirty (30) days before trial ar the latest, each
party should have written objections ready to be presented and
discussed at the conference. The standard for amending a ruling of
the court made during the conference remains the same as under the
current rule. Subsection (c) makes it clear that any rulings made
during such conferences preserve error for purposes of appeal.

Rule 166b—Duties and Scope of Discovery, Supplementation, and
Responses

(1) Initial Disclosures ‘
Except when otherwise ordered, each party, within ninety (90) days
of service of its complaint or answer, shall voluntarily, and without
waiting for a discovery request, disclose to all other parties the
identification and location (including the most recent known name,
address, and telephone number) of any party or potential party, and
of all other persons with knowledge of relevant facts. For each
identified person, a statement of the subject matter and scope of his
knowledge shall be included. A person has knowledge of relevant
facts when he has or may have knowledge of any discoverable
matter. The information need not be admissible in order to satisfy
the requirements of this subsection and personal knowledge is not
required.

Commenz

This section mirrors the language in current Rule 166b(2)(b) making

such information discoverable. The new rule simply makes it
possible for a party who is “entitled” to this information to receive
it withour jumping through the hoops so prevalent in the current
system. The requirement that statements accompany the disclosure
is lifted from current Rule 166(h), which allows the court to require
parties to exchange “the subject of the testimony of each . . .
witness” identified by the party. It is also common for such
statements to be requested through interrogatories. The definition
of “person with knowledge of relevant facts” is the same as under
the current rule.

'SPg0057



1994] DISCOVERECTOMY I 205

(2) Discovery of Additional Matter

Once the initial disclosures have been made pursuant to section (1)
of this rule, parties may obtain discovery by one or more of the
following methods: oral or written depositions per Rules 187, 187a,
and 208; requests and motions for production, examination, and
copying of documents or other tangible things per Rule 167; requests
and motions for entry upon land and examination of real property
per Rule 167; and motions for a mental or physical examination of
a party or person under the legal control of a party per Rule 167a.

Comment

Like proposed Federal Rule 26(d), this section requires that the
parties wait for the initial disclosures before utilizing further
discovery methods. This allows a party to focus on full disclosure
and prevents wasteful requests served before the information is
JSorthcoming pursuant to section (1) of this rule. The proper forms
of discovery, listed in current Rule 166b(1), have been limited.
Specifically, interrogatories and requests for admissions have been
excised from the system. Both discovery methods have proven to be
unnecessary and, more often than not, disserve the purpose of
discovery. In addition, oral depositions are limited by Rule 187a
and written depositions are to be used for authentication purposes
only pursuant to Rule 208. The other forms of discovery are carried
over from the current system.

(3) Scope of Discovery

Parties may obtain discovery regarding any matter, not privileged,
that is relevant to the subject matter in the pending action, whether
it relates to the claim or defense of the party seeking discovery or
the claim or defense of any other party. It is not ground for
objection that the information sought will be inadmissible at the trial,
provided that the request for the information sought appears
reasonably calculated to lead to the discovery of admissible evidence.

Comment
Language regarding the scope of discovery is lifted directly from
current Rule 166b(2)(a). As with thar rule, the scope is limited by
the exemptions and privileges stated later in the rule. However, the
language of the current rule relating to interrogatories and requests
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Sfor admissions thar call for opinion or applicarion of law are deleted
because neither is a proper form of discovery under our plan. The
remainder of current Rule 166b(2), enntling a party to request
production of various documents, is transferred to Rule 167, which
outlines the rules for such requests.

(4) Trial Disclosures

(@) At least sixty (60) days before trial, each party shall disclose
to all other parties the identification and location of all direct fact
witnesses expected to be called at trial, except for those rebuttal or
impeaching witnesses the necessity of whose testimony cannot
reasonably be anticipated prior to trial. For each witness expected

_ to testify live at trial, the party shall disclose a statement detailing

the relevant facts known by the witness. No witness shall be
allowed to testify who was not previously identified pursuant to
section (1) of this rule, unless the court finds that the duty to
supplement, as set forth in section (5), has been satisfied.

(b) At least thirty (30) days before trial, each party shall disclose
to all other parties a list of all documents or other tangible things to
be introduced as exhibits or demonstrative aids at trial. If an exhibit
was not previously requested, the party shall disclose the document
or tangible thing at this time. If an exhibit was not previously
disclosed pursuant to an appropriate request, the party must satisfy
the duty to supplement, as set forth in section (5). The party shall
also make any demonstrative aid available to the other parties for
their viewing.

Comment
Secrion (4)(a) of this rule requires the disclosure of information
currently exchanged pursuant to current Rule 166(h). The disclosure
of this information would be required under proposed Federal Rule
26(a)(3)(A). The deadline for this disclosure is set at sixty (60) days
before rial so that experts may have this information prior to

submitting their reports. The requirement of the actual wimess

statement, however, is more stringent than the requirement in current
Rule 166(h) that the “subject of the testimony of each such witness”
be disclosed. This statement is necessary to bridge the information
gap created by the curtailment of depositions. The exemption

SPg0059



1994] DISCOVERECTOMY II 207

regarding wimmess statements in current Rule 166b(3)(c) is thus
deleted.

Section (4)(b) requires the disclosure of informarion currently
exchanged pursuant to present Rule 166(l). The disclosure of this
information would be required under proposed Federal Rule
26(a)(3)(C). The difference in the deadline berween sections (4)(a)
and (4)(b) is due 10 the fact that experts are already privy to the
information contained in the documents produced in response to
earlier requests. Section (4)(b) merely narrows the field of docu-
ments that may be introduced at trial, whereas the witness statements
in section (4)(a) may disclose new facts that must be taken into
account by experts before they are required 1o file a report.

(5) Duty to Supplement

A party has a continuing obligation to seasonably supplement or
correct discovery disclosures or responses to include information
thereafter acquired.

(@) A party may supplement a disclosure or response any time
prior to sixty (60) days before trial, unless the objecting party
shows:
(i)  the supplementing party had actual knowledge of the
information at an earlier date and failed to supplement within
a reasonable time; or
(i) the supplementing party, through reasonable diligence,
should have known of the information at an earlier date and
the late supplementation will now prejudice the objecting
party.

(b) A party may not supplement a disclosure or response later
than sixty (60) days before trial, unless the supplementing party
shows:
(i)  the exclusion of the information will by itself work a
manifest injustice; and
(i) the supplementing party did not know and, through
reasonable diligence, should not have known of the informa-
tion at an earlier date.
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Comment

Unlike the current duty to supplement, this plan calls for a conrinu-
ing obligarion, much like the one in proposed Federal Rule
26(ej(1)(2). An objecrion should not be made to supplementation
before the deadline unless the spirit of this conrinuing obligarion has
been ignored. Acquisirion of any new information triggers this duty
to supplement, regardless of whether the original disclosure was
correct and complete when made. To supplement after the deadline,
a party must overcome a burden which mirrors that required before
a new tal may be granted based on newly discovered evidence.
This is appropnriate because the party has had months to supplement
and only that information which was not discoverable earlier should
be thrust upon a hapless opponent on the eve of trial.

(6) Disclosure of Experts

(a) At least 120 days before trial, each party shall disclose to all
other parties the identification of all experts expected to testify at
trial, either live or by deposition. The following information shall
be included regarding each expert:
(i) name, address, and telephone number;
(i) curriculum vitae, including:
(A) formal training;
(B) education;
(C) experience; and
(D) publications, research, etc.;
(i1) expected compensation; and
(iv) previous cases in which the expert testified, including:
(A) number of cases;
(B) subject matter of each action; and
(C) side for which expert testified.
This information is also required of consulting experts if their work
product, mental impressions, or opinions have been or will be
reviewed by a testifying expert.

(b) At least thirty (30) days before trial, each party shall disclose
to all other parties the following:
(i)  For each expert, a detailed report of his opinions, including
any facts known to the expert that relate to or form a basis of the
mental impressions or opinions held by the expert. The expert

1

SPg0061



1994] DISCOVERECTOMY 11 209

will be limited to the substance of this report and may not testify
at vanance with or in addition to the report on direct examina-
tion. This limitation does not apply to the expert’s criticisms of
other testifying experts’ qualifications, work product, mental
umpressions, or opinions.

(i)  All documents and tangible things, including all reports,
physical models, compilations of data, and other materials
reviewed or prepared by or for an expert in anticipation of the
expert’s testimony. The discoverable factual observations, tests,
supporting data, calculations, photographs, or opinions of an
expert must be reduced to tangible form and produced in compli-
ance with this rule. If the tangible thing is a model or demonstra-
tive aid, it must be made available for viewing within the same
time frame.

Comment

This section requires disclosure of the information discoverable
under current Rule 166b(2)(e). However, the new rule goes further
and requires more detailed information, much like that in the
proposed changes to Federal Rules 26(a)(2)(A)-(B) and 26(b)(4)(A).
If an expert is being deposed rather than testifying live at trial, a
report required under section (2) shall be submitted to all other
parties at least ten days prior to the date of the scheduled deposition
under Proposed Rule 187a(2)(a). By limiring the expert’s testimony
to that information disclosed in his report, the rule ensures that the
report will be accurate and detailed.

(7) Exemptions

This section remains unchanged from current Rule 166b(3) except
that 166b(3)(c), which exempts witness statements from discovery, is
deleted. Such statements are discoverable under this plan.

(8) Presentation of Objections

This section remains unchanged from current Rule 166b(4) except for
the following addition:

The party withholding information from disclosure or discovery on
an express claim that it is privileged shall support the claim with a

SPg0062

Wy S B S Ny Sy AN Sw ol aa s



B ’ - ’ 71 . s s s

210 THE REVIEW OF LITIGATION [Vol. 13:183

description of the documents, testimony. or things not produced or
disclosed that is sufficient to enable other parties to contest the
claim. If an assertion is claimed to prevent voluntary disclosure as
required by section (1) or (4), and the court finds that the informa-
tion is well outside any privilege, the court may, in its discretion,
order an appropriate sanction if the assertion violated or abused the
spirit of discovery.

Comment
The requirement that a privilege be expressly asserted and supported
is derived from the proposed changes 10 Federal Rule 26(b)(5).

(9) Protective Orders

This section remains unchanged from current Rule 166b(5).
(10) Discovery Motions

This section remains unchanged from current Rule 166b(7).
(11) Signing of Disclosures

Every disclosure made pursuant to this rule shall be signed by the
party and at least one attorney of record. A party who is not
represented by counsel shall sign the disclosure. The signature of
the attorney or party constitutes a certification that, to the best of the
signer’s knowledge, information, and belief formed after a reason-
able inquiry, the disclosure is complete and correct as of the time it
is made.

Comment
This section is similar to that proposed for Federal Rule 26(g). The
purpose of having the party, as well as his artorney, sign the
disclosure is to prevent a party from eluding disclosure by simply not
telling his attorney about the information. By signing the disclosure,
the party and his attorney certify that it is complete.
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Rule 166¢—Court Discretion

When the circumstances of a case so require, the court, in the
interests of justice, may alter or extend the timeline for a particular
disclosure, or allow further or more expanded discovery.

Comment
This rule allows the court to take into account the particular
complexities of a case and decide if the discovery plan needs to be
expanded. The court should keep in mind that the goal of discovery
is to facilitate the cooperative exchange of information and the
preparation for rial.

Rule 167—Production of Documents and Things for Inspection,

Copying or Photographing

(1) Procedure. Any party may serve on any other p a

REQUEST:
(a) to produce and permit the party making the REQUEST, or
someone acting on his behalf, to inspect, sample, test, photograph
and/or copy, documents or tangible things which contain informa-
tion within the scope of Rule 166b which are in the possession,
custody or control of the party upon whom the request is served,
including but not limited to:

(1)  Indemnity, Insuring and Settlement Agreements. A party

may obtain discovery of the following:
(A) The existence and contents of any insurance agree-
ment under which any person carrying on an insurance
business may be liable to satisfy part or all of a judgment
which may be rendered in the action or to indemnify or
reimburse for payments made to satisfy the judgment.
Information concerning the insurance agreement is not by
reason of disclosure admissible in evidence at trial. For
purposes of this paragraph, an application for insurance
shall not be treated as part of an insurance agreement.
(B) The existence and contents of any settlement agree-
ment. Information concerning the settlement agreement is
not by reason of disclosure admissible in evidence at trial.

(i) Statements. Any person, whether or not a party, shall
be entitled to obtain, upon written request, his own statement
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previously made concerning the subject matter of a lawsuit,
which is in the possession, custody, or control of any party.
For the purpose of this paragraph, a statement previously made
is (A) a written statement signed or otherwise adopted or
approved by the person making it, and (B) a stenographic,
mechanical, electrical or other type of recording, or any
transcription thereof which is a substantially verbatim recital
of a statement made by the person and contemporaneously
recorded.

(iif) Medical Records; Medical Authorization. Any party
alleging physical or mental injury and damages arising from
the occurrence which is the subject of the case shall be
required, upon written request, to produce, or furnish an
authorization permitting the full disclosure of, medical records
not theretofore fumished to the requesting party which are
reasonably related to the injury or damages asserted. Copies
of all medical records, reports, x-rays or other documentation
obtained by virtue of an authorization furnished in response,
shall be furnished by the requesting party, without charge, to
the party who fumished the authorization in response to the
request and copies of all medical records, reports, x-rays or
other documentation obtained by virtue of the written request
or by virtue of the authorization shall be made available by the
requesting party for inspection and photographing and/or
copying to all parties to the action under reasonable terms and
conditions. If such information, so obtained, is to be used or
offered in evidence upon trial, it shall be furnished by the
requesting party to the party who furnished the authorization
and made available for inspection by all parties not less than
thirty (30) days prior to trial.

Comment
The above additions to Rule 167 are transported from Rule 166b(f),
(g), and (h). The remainder of the rule remains unchanged.

Rule 169—Stipulations

At least thirty (30) days before trial, the parties shall have conferred
and filed written stipulations of agreed upon and contested issues of
fact and law.
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Comment

This rule replaces the current rule regarding requests for admissions.
In the current system, such requests are no longer used to discover
information, but rather to catch the other party off guard. Rather
than reward such tactics, discovery tools should be tailored to foster
cooperation.  Therefore, the parties must now confer among
themselves to produce stipulations of fact and law. If none can be
agreed upon, they should file a statement outlining the contested
issues so thar the court can at least ger acquainted with the case and
the relevant issues.

Rule 187—Depositions to Perpetuate Testimony

This rule remains unchanged. Although there is some room for
abuse because of the language allowing a person to depose “arny
other party,” sufficient safeguards exist to limit any such threat.
Judges rarely grant such depositions since they take place before any
liigation and therefore not all parties are yet known. Under Rule
207, the deposition would not be admissible against any party not
named and nor appearing at the deposition.

Rule 187a—Trial Depositions

(1) No deposition of any fact witness may be taken unless:
(a) a verified motion is filed with the court stating that the
person to be deposed is a person whose testimony is material and
necessary to the presentation of the movant’s case-in-chief; and
either:
(1) is unavailable for tnal due to illness or other unusual
circumstances; or
(ii) 1s beyond the subpoena power of the court; and
(b) an order is entered by the court authorizing the deposition
and setting the time and place.

If a deposition is taken pursuant to this rule, the witness may not
later testify live at trial, even if available. The determination of
“unusual circumstances™ is within the court’s discretion. “Unusual
circumstances” does not include scheduling conflicts of counsel or
expenses associated with appearance.

SPg0066
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Comment
This rule limits depositions to unusual circumstances to ensure that
depositions are notr used for one party’s fishing expedition while
every other parry-is forced to incur exorbitant artorney’s fees.
Subsection (a)(i) is intended to limit the deposition to those persons
the movant plans to bring as direct fact witnesses. Even if a wimness
is adverse to the movant, he may still be material 1o the presentarion
of the movant’s case-in-chief. The rule somewhat limits the court’s
discretion by stating what may not constitute “unusual circum-
stances.” These limitations, however, are reasonable. For example,
where a witness is unable to pay the expenses associated with his
testimony, it is more reasonable 1o require the party who intends to
use his testimony 1o pay the expenses to get the witness to trial than
to force all other parties to expend the time and resources associated
with preparing for, traveling to, and attending a deposition. When
determining whether “unusual circumstances” exist, the court should
consider whether other parties in any way caused the witness to be
unavailable. The rule barring live testimony once a deposition is
taken is designed to ensure that the party seeks to depose only those
persons who are likely to be unavailable at trial. It will also prevent
deposirions from being taken merely to prepare the witness for trial.

(2) In lieu of presenting an expert witness live at trial, a party may
take the trial deposition of its own expert under the following
conditions:
(a) a report and accompanying data must be served in compli-
ance with Rule 166b(6)(b) upon counsel for all other parties at
least ten (10) days before the date of the scheduled deposition;
(b) the deposition of the expert must be taken in the county
where the suit is pending;
(c) the witness may not testify live at trial; and
(d) absent a court-imposed limitation on expert testimony, if the
party noticing the deposition decides not to use it at trial, such
party shall pay the costs associated with attending the deposition
incurred by all other parties, including reasonable attorney’s fees.
The parties may waive this requirement per Rule 11.

Comment
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In some cases, deposing an expert may be more feasible than having
him testify live. If so, the deposition may be taken as long as the
other parties are not disfavored thereby. The above conditions
prevent shifting the inconvenience to the other parties. The parties
are entitled to a report detailing the expert’s opinions and the
accompanying data prepared for or by the expert in anticipation of
his testimony, just as if the expert were testifying live. This allows
the parties to prepare for their cross-examination as they would have
Jor trial. The deposed expert is barred from testifying live ar trial.

(3) At least ten (10) days before the deposition takes place
pursuant to section (1) or (2) above, the party, or his attormey, shall
serve written notice on all other parties of the time and place
designated therefor. The notice shall state the name of the deponent,
the time and place of the deposition, and the identity of all persons
who will attend the deposition other than the witness, parties,

spouses of parties, counsel, employees of counsel, and the officer
taking the deposition.

Comment
This rule is derived from current Rule 200(2). The only changes are
that a deadline of ten (10) days is added to clarify the meaning of
“reasonable notice.” Also, the provisions regarding notice of
requested documents are deleted because they are handled by a Rule
167 request.

(4) When a witness asserts a privilege during a trial deposition and
is instructed by counsel not to answer the question:
(a) the question shall be answered on the record outside the
presence of any other party or counsel;
(b) the answer shall be kept under seal by the court reporter
and not disclosed without court order;
(c) the court, upon motion by a party seeking to compel the
answer to such sealed questions, may order that such answers be
disclosed; and
(d) if additional questions reasonably related to the sealed
answers are required to ensure full and fair cross-examination, the
party asserting the privilege shall reconvene the deposition upon
ten (10) days notice. The costs associated with the reconvened
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deposition incurred by all other parties, including reasonable
attorney's fees, shall be borne by the party asserting the privilege.

Comment
This rule ensures that a privilege is not asserted merely to hide the
ball. Because counsel’s instructions that the witness not answer are
given at his peril, he will likely do so only if he truly believes the
answer is protected.

Rule 188—Depositions in Foreign Jurisdiction

This rule remains unchanged except that the deposition must be one
in compliance with Rule 187a.

Rule 200—Depositions upon Oral Examination

This rule is deleted. Oral depositions may only be raken in compli-
ance with Rule 187a.

Rule 201—Compelling Appearance; Production of Documents
and Things; Depeosition of Organization

This rule remains unchanged with the exception of the following
deletion. As to the request of documents through subpoena duces
tecum, parties have ample opportuniry to compel production of such
documents either at or before the deposition in accordance with Rule
167. Thus, section (2) of Rule 201 is deleted.

Rule 203—Failure of Party or Witness to Attend; Expenses
This rule remains unchanged.

Rule 204—Examination; Cross-Examination; Objections

This rule is deleted. The deposition must be taken as a trial
deposition to ensure its admissibiliry. '

Rule 205—Submission to Witness; Changes; Signing

This rule remains unchanged.
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Rule 206—Certification by Officer; Exhibits; Copies; Notice of
Delivery

This rule remains unchanged.

Rule 207—Use of Deposition Transcriﬁts in Court Proceedings
This rule remains unchanged.

Rule 208—Depositions upon Written Questions

This rule remains unchanged from current Rule 208 except for the
SJollowing, which replaces the first paragraph of Rule 208(1):

(1) Serving Questions; Notice.

(a) After commencement of the action, any party may take the
testimony of any person, including a party, by deposition upon
written questions. All questions shall be limited to developing the
authenticity or admissibility of documentary evidence. Leave of
court, granted with or without notice, must be obtained only if a
party seeks to take a deposition prior to the appearance day of
any defendant.

(b) Attendance of witnesses may be compelled by a subpoena
issued in accordance with Rule 201.

Comment
This form of discovery is the last remaining vestige of attorney-
cbntrolled depositions. It can only be used, however, to ask
questions pertaining to the authenticity or admissibility of documen-
tary evidence. This is a necessary tool because although documen-
tary evidence is the main objective of discovery, its use requires that
it be in admissible form.
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APPENDIX I
Timeline to Trial
. . e . Optional
t Period of Limited Discovery | Pretrial Conference
| |
90 Days After
Complaint
120 Days 60 Days 30 Days
Before Trial Before Trial Before Trial
Complaint Disclosure of Disclosure of ¢ Supplementation ¢ Deadline to Amend
or Identity of Persons Identity of Experts Deadline Pleadings
Answer Served with Relevant and Basic ¢ Statements of ¢ Disclosure of Exhibits
Knowledge Information Fact Witnesses and Demonstrative Aids
Due ¢ Disclosure of Expert TRIAL

Reports
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Dear Mr. Susman:

The Bar is deeply indebted to you for your thoughtful speech which
I received in today’s mail. I think some form of your suggested changes
should, as you say, be voluntarily adopted by the trial community.

I am disturbed by two things:

1. To permit counsel the unbridled right to interrogate a witness
in any manner he sees fit, and without objection, letting the jury hear
and see it all, gives me deep concern.

G oE s .

2. Punitive damage awards payable to educational institutions may
very well be an inducement to the jury to "sock it to" defendants as aid
to higher education and (as seen by the jurors, in all probability) as
a means of lowering their own taxes.

I agree wholeheartedly with your third suggestion. It has the
double-barreled effect of inducing defendant to make a realistic offer
at the outset, and it will behoove plaintiff’s attorney to counsel
acceptance if it is reasonable. ;

my M.

Possible cures to my reservations;

1. Provide for a mandatory pre-trial conference at least 30 days
before trial to give an objecting party the opportunity to request the
striking of inadmissible portions of depositions and possibly to permit
sanctioning counsel for "brow-beating" or otherwise abusing a witness.

-
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2. A. Punitive Damages to go to Educational Institutions: I have
long argued that the State should receive these funds, but have been met
with the objections I have made above. Perhaps these objections can be
cured with a mandatory jury instruction which would say to the jury:
"Any sums awarded by way of punitive damages shall not be paid to
plaintiff but shall be utilized in such a way as the Court may direct.
You are not to concern yourself with the disposition of those funds."

B. Attorneys fees for Recovery of Punitive Damages I believe
plaintiff and plaintiff’s counsel should have a reasonable share. The

old Texas vacancy statute comes to mind. My recollection is that
plaintiff automatically was awarded 1/8th of the recovery. If you
applied some such rule here it would enable both plaintiff and his
counsel to profit (but not unreascnably so) and to divide their share
any way they may desire.

You are correct. It may be later than we think. The public is fed
up with us and our system. Unless something is done, we may be replaced
by a computer.

!

." ,vv:‘-' e /

o/
1

Sincerely yours,

4

RALPH LANGLEY

RL/dm

cc: Chief Justice Jack Pope, Ret.
v Luke Soules

SPg0073



MAY 23, 1994

REPRINTED WITH PERMISSION FROM

TExas LawyYER

A CASE FOR A CEASE-FIRE

Every night, CNN and nerwork news
bring us vivid illustrations of what hap-
pens when civilized people fail to restrain
their natural tendencies to distrust,
despise and denigrate those who are dif-
ferent. They call it “racial cleansing” in

Bosnia; “tribal cleansing” in Rwanda.
And we ask ourselves, how can it happen?
The best explanation we are given is that
iis is only a manifestation of centuries-
_ d hatreds unleashed by circumstances.
And while we tell ourselves it couldn’t
happen here and to us, the truth is that it
is happening here, and now and to us —
the trial lawyers of America.

Lawyer jokes are nothing new, we say.
The public has never loved lawyers. So
why, we ask, is it surprising that today we
find ourselves, as trial lawyers, under
attack? Because what we are witnessing is
a particularly pernicious form of lawyer-
bashing. I call it “professional cleansing.”
Several months ago, I appeared on a pro-
gram sponsored by The American Lawyer
in New York and was surprised by Steven

Stephen D. Susman is name parmer in
Houstons Susman Godfrey. This article is
based on a speech Susman presented April
15 to the annual meeting of the TIPS
Section of the American Bar Association in
San Antonio and April 21 to the Texas

ssociation of Civil Trial & Appellate

pecialists in Houston.

Brill's question as to whether I would rec-
ommend that my son become a lawyer. |
candidly confessed that | wasn't sure.
A friend of mine from Kentucky who
read my remarks, wrote me this letter:
Dear Steve:

I enjoyed the supplement to
The American Lawyer called NAVI-
GATING THE NINETIES. What
particularly caught my attention
was your answer to Steve Brill's
question as to whether your son
should enter the practice of law.

My answer would be com-
pletely different, and [ have given it
to my son-in-law, who is at Kent
Law School, many times. I love the
pracuce of law and believe thar it is
fun, interesting and as rewarding as
any other profession.

Maybe my opinion is such in
that I do not litigate. My specialty
is estate and business planning and
most of my clients are not only my
clients, but also friends. The
majority of them are multimillion-
aires and | can honestly say over
the years my clients don’t hate me.
We enteruain each other, play golf
with each other, and have a good
tme in “whipping the IRS.”

[ think that the hatred that you
are referring to is not a hatred of
lawyers, but hatred of litigation.
That’s too bad in that litigation is
only one aspect of the law and, in
my opinion, a very small aspect of it.
That generous remark comes from a

fellow lawyer who suffers from the
bystander syndrome. Whar kind of mon-
sters are we that our non-litigating col-

leagues might rejoice in our downfall?
Why do we seem to be our worst ene-
mies, incapable of rallying to our own
defense?

SELF-DESTRUCTION

There are, I suspect, two reasons.
First, we think we are commirted to
advocate what our dients want, even if it
is our own destruction. For years, [ have
watched with dismay as the private
ancitrust bar has advocated the demise of
private enforcement of the antitrust laws.
And they have just about succeeded in
putting themselves out of business.
Today, corporate lawyers are beginning to
do the same with private enforcement of
the anti-fraud provisions of the securities
laws. Marching to the drumbeat of their
business clients, lawyers who have been
paid well to draft disclosure documents to
avoid half-truths, are abour to put them-
selves out of business.

Second, we, as a professional group,
are no different from other bystanders.
We take comfort that our dog is not in
that fight; that this public outcry is about
the lawyers who wear polyester suits and
tasseled loafers, who work for a piece of
the action. Besides, what can we do? If
the courts fail to curb abusive discovery, if
our clients enjoy and are willing to pay
for scorched-earth litigation — well,
that's not our problem.

I thought about preaching about the
evils of discovery, mediation, hourly fees
and long trials. But to a sophisticated
group of trial lawyers, that would be like
preaching to the choir. Hopefully, we all

sense that something is amiss: that the

CONTINUED ON NEXT PAGE
SPg0074
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CONTINUED FROM PRECEDING PAGE

curtain is about to fall; that we are in dan-
ger of extinction unless something dra-
matically is done now and by us. Our
sense of despair and desperation is height-

ted by our recognition of the fact that
athough we helped elect the president of
the United States, nothing seems to have
changed for the berter. We are still che tar-
get of public distrust and feel impotent to
channel the winds of change.

To be sure, there are hopeful signs.
Many jurisdictions, including Texas, are
considering rules that would limic the
number or hours of depositions, limit the
time allowed for discovery, limit the
number of experts, curtail the use of con-
tention interrogatories, eliminate abusive
requests for admission.

Several years ago, a special committee
of the ABA, known as the Task Force on
Fast Track Litigation, concluded. that the
most needed reform to hasten litigation
would be to empower and encourage
courts to limirt the length of trials. Giving
liigants their day in court, not a week or
month, allows greater access to the adver-
sary system with litde sacrifice in the qual-

v of justice. Less may be better than
»ne at all; trial by ambush may be berter
“than compulsory mediation or arbitration.

Articles abound on the virtues of
alternative billing arrangements; most
federal courts, in common fund cases,
have abandoned the lodestar approach to
setting atrorneys fees because it encour-
ages unnecessary work and prolonging lit-
igation.

But when will we stop rtalking about
the problem and do something about it?
Must we wait for the courts or legislatures
or our clients or their in-house counsel to
reform the system, or is there something
we can do, here and now?

TIME TO ACT
My thesis is thar if we do not act now,
we will not like the solutions that others
devise for the problems. Let me give you
a painful, recent example. In recent
months, a group of powerful lobbyvists
sponsored by insurance companies and
counting firms has advocated major
anges in laws that encourage private
enforcement of the anrifraud provisions
of the federal securities laws. Their
premise is that encouraging private plain-

tiffs 1o serve as private attorneys general
has resulted in a rash of frivolous securi-
ties fraud class actions that innocent com-
panies and their advisers must settle to
avoid a bet-vour-company jury trial; that
these lawsuits, allegedly filed whenever
stock prices drop 10 percent, allegedly
discourage capital formation, shift wealth
from one group of innocent shareholders
to another group of unvictimized
investors and their lawyers, and inhibit
candid disclosures about forward-looking
events. A few weeks ago, a small group of
plaintiffs’ securities lawyers made a pre-
sentation to the president’s Council of
Economic Advisors, a group one would
expect to be. but was not, unsympathetic
to the current criticisms. We were elo-
quent in refuting the economic argu-
ments, but when the president’s men and
women asked us what we would do to
reform the svstem, there was an embar-
rassing silence. We had no plan; no pro-
gram for reform; most of all, we failed to
recognize that the unarticulated issue is us
— why we sue so soon, so often, and set-
de so fast for so litde.

And the U.S. Supreme Court decided
in April in Central Bank of Denver that
Rule 10(b)5 does not contemplate aider-
and-abettor liability — changing three
decades of established securities fraud
jurisprudence. A five-justice majority
(and a Blackmun replacement would only
join the dissent) could have justified this
sea-change solely on Congress' failure to
provide expressly for this type of sec-
ondary liability. Instead, however, the
majority went out of its way to comment
on the fact that these lawsuits are often
frivolous and require blackmail-type set-
tlements to avoid the uncertainty of jury
trials:

Because of the uncertainty of
the governing rules, entities sub-
ject to secondary liability as aiders
and abertors may find it prudent
and necessary, as a business judg-
ment, to abandon substantial
defenses and to pay sertlements in
order to avoid the expense and risk
of going to trial.

In addition, “litigation under
Rule 10b-5 presents a danger of
vexatiousness different in degree
and in kind from thar which
accompanies litigation in general.”
.. . Litigation under 10b-35 thus

requires secondary acrtors to

expend large sums even for prerrial

defense and the negotiation of set-
tlements. See 138 Cong.Rec.

S12605 (Aug. 12, 1992) (remarks

of Sen. Sanford) (asserting that in

83% of 10B-5 cases major

accounting firms pay $8 in legal

fees for every 81 paid in claims).

This unceruainty and excessive
litigation can have ripple effects.
For example, newer and smaller
companies may find it difficult o
obtain advice from professionals. A
professional may fear that a newer
or smaller company may not sur-
vive and that business failure
would generate securities litigation
against the professional, among
others. In addition, the increased
costs incurred by professionals
because of the lirigation and sertle-
ment costs under 10b-5 may be
passed on to their client compa-
nies, and in turn incurred by the
company’s investors, the intended
beneficiaries of the statute.

In short. the court changed the sub-
stantive law to curtail lawver abuse. and it
acted before Congress or the president or
those that lobby them could be heard.
The unstated premise is that the best wav
to avoid the abuses of what goes on in the
courtroom Is simply to close the court-
house doors to a large category of the vic-
tims of fraud. :

So I ask — are we going to sit by
while we are bombed into oblivion like
the Bosnians, or can we do something
now to protect the system that we have
spent our lives and staked our livelthoods
on preserving’ Sure, we can continue
travel to Washington and our state capi-
tols to lobby for our cause, but that sim-
ply involves asking others to solve our
problem. Sure, we can buy our own bill-
boards to praise lawsuit use and the
virtues of a jury trial, but the problem is
more than a public reladons one.

I have three proposals that we can
begin implementing today.

SELF-CONTROL

First, why don't we declare our own
cease-fire, our own moratorium on dis-
covery abuse? I chair the Discovery
Subcommittee of che Texas Supreme

CONTINUED ON NEXT M3GE
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Courrt Advisory Committee. We are
about to propose some radical changes in
the way we do business: all discovery must
"= completed in six months; each side is
“‘owed a maximum of 50 hours of depo-
..tion during which no objections can be
voiced and whatever s said can be played
to the jury; if either side designates more
than two experts, additonal time is given
the other side to depose them and costs
may be awarded against the side that des-
ignates experts that are not called ar trial;
contention interrogatories that ask more
than a yes or no answer are prohibited.

I have been pleasantly surprised by
the near-unanimous support that our
suggestions are generating among both
sides of the bar, judges of all political
stripes and academics. Still, we are a long
way from having these suggestions enact-
ed into rules.

But there is no reason that trial
lawyers couldn't begin now by taking the
pledge. We will voluntarily commit our-
selves and our firms to limit what we do,
how long we do it and perhaps even what
we spend, on discovery. We will take our

luntary rules of engagement to the Inns
"Court in our communities and seek
Their agreement. [n short, we will declare

a cease-fire, before the courts or the
Legislature does it for us.

Second, I think we need to re-examine
whether there is a grain of legitimacy in
the public’s criticism of punitive damages.
Of course, preserving punitives is neces-
sary to discourage wrongdoing. If a
wrongdoer simply must repay his ill-got-
ten gains, there is little disincentive to
steal and cheat, particularly when the
chance of detection and disgorgement is
less than cerain. But the real complaint is
not that the wrongdoer has to pay puni-
tives, but that the victim and his attorney
are the recipients of a windfall. Don't get
me wrong. | don’t propose to work for
nothing, but suppose we advocated a sys-
tem where punitive damages, after a mod-
est deducdon of attorneys’ fees, were paid
to the insututions of higher education in
this state? Wouldn't we get some powerful
allies in favor of retaining that remedy,
even if they had to pay the plaintiff’s
attorney a small part of the proceeds for
his effort in obtaining them?

My final proposal for change involves
lawyer compensation. Several months
ago, a group of influential lawyers and
corporate executives in New York and
Washington went public in a letter to The

" New York Times with a suggestion that

would limit the amount of fees a plain-

tff's lawver could get from a quick sertle-
ment. [f [ recall the proposal, if a case
were settled in 6O days, the plaintiff's
lawyer would be limired to hourly com-
pensation. After that, she would also
receive her negotiated contingenr fee. but
only on the amount in excess of what the
defendant offered art the end of GO days.

While my colleagues in the plainuiffs’
bar were aghast at the notion that their
right to contract with their clients could
be interfered with, the proposal coming
from the East Coast is not all thar outra-
geous. I do a lot of contingent fee work
for large corporate plaintiffs, and during
our fee negotiations, little is left on the
table. Often mv clients insist on a fee
structure not so different from rthat
being proposed. So what's so awful
about a rule that assures clients withour
clout of the same protection against a
lawyer windfall?

These three suggestions — a discovery
cease-fire, a redirection of the proceeds of
punitive damages, and a limit on windfall
fees — are reforms we can adopt quickly
and withourt destroying our adversarv svs-
tem. We should begin to discuss them
now; we should appoint subcommirtees
to study them. If we did. can you imagine
what The Wall Streer Journal would have
to say about our efforts? [ ]
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Mr. Luther H. Soules II1 4
Soules and Wallace

100 West Houston Street #1500

San Antonio TX 78205

_ Dear Luke:

Enclosed is a letter Lee Parsley received from Jim Parker regarding discovery.

[ would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

-

’/ 2 Z//* LA »\"—’ WA

Nathan L. Hecht
Justice

NLH:sm

Encl.
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JOHNSON & WORTLEY

A Professional Corporation

ATTORNEYS AND COUNSELORS

100 Congress Avenue - Suite 1400
Austin, Texas 787014042
512/322-8000
June 1, 1994

Other Locations:
Dallas, Texas
Houston, Texas
\Washungton, D.C.

Fax: 312/322-8143

\Writer's Direct Dial Number

Mr. Lee Parsley
Texas Supreme Court
P.O. Box 12248
Austin, Texas 78711

Dear Mr. Parsley:

I am writing to give you my comments on the  Rules Advisory
Committee session I observed on May 21, 1994. At that meeting,
rules to set out a framework for discovery were discussed. These
rules fell into two versions, one submitted by the subcommittee and
one submitted by the State Bar of Texas. I have divided my
comments into pro and con regarding each set of proposed rules.

Subcommittee progosal-

The subcommittee should be commended for taking a giant step
back from the problem and considering the entire issue from scratch
instead of tinkering with the existing rules. The result they
reached, however, is too mich of a change.

Pro

1. Tries to set out a
discovery plan in the rule
instead of relying on detailed
management by the court.

2. Sets out standard,
unobjectionable discovery in
order to stop fights over basic
information.

3. Leaves open the option of

putting limits on the length of
trials.

SBO oposa

Con

1. Too bizarre and byzantine
to be acceptable. Too radical
a change in a system that is
basically conservative.

2. It 1is unrealistic to
discover a case fully and then
"put it in the can" for months
or years and assume that one
can pull it out of the can and
try the case efficiently.

3. Discovery is '"one size
fits all" unless the parties

agree or the 3judge orders
otherwise.

The SBOT committee did a good job of focusing on the current

problem areas and addressing them.

I do not believe, however, that

such a judge-intensive system can function statewide.
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June 1, 1994

Page 2
Pro Con
1. The system is simple. 1. The system relies too much
on early, significant, detailed
2. Discovery is tailored to trial court involvement to make
the case. Each case gets as it work. This will not happen
much or as little discovery as in practice.
it needs.
2. The standardization should
3. Definitions are standard- go further to include standard,
ized. basic discovery requests to

avoid fights over the basics.

Both proposals have good innovations, but both can be
improved. A system with different levels of intensity of discovery
could reduce the need for trial court management. Cases should
start on the minimum intensity plan and only move out of that if
the court orders or the parties agree to a change. A system with
standardized, unobjectionable definitions and discovery would also
allow cases to be prepared without the unnecessary fights that go
on now over basic information.

One problem that occurs “in both systems is that they are
geared toward massive cases. This is the kind of cases the lawyers
on the committee handle, but they are not the majority of all
cases. Lip service is paid to meeting the needs of the average
lawyer and the average case, but the everyday case is not well-
served by either proposal.

I believe that any system must meet the criteria below to be
workable and fair to all lawyers and not just the big, important
ones. With these criteria, the rules will assume a case is small,
and the lawyers or the court will have to override this assumption
instead of the other way around.

A. A lawyer should be able to take a $10,000 case with the
certainty that discovery will be so limited that the case can
be handled through trial without bankrupting the lawyer or the
client.

B. A solo lawyer should be able to take a small case against a
big firm or big party with the certainty that any defeat will
be on the merits (facts and quality of lawyer) instead of
losing by being overwhelmed in discovery.

C. The system must not depend on the active involvement of the
trial judge. :
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Thank you for this opportunity to offer my comments.
Sincerely,

Jim Parker
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CHIEF JUSTICE . TN T A T ) CLERK
THOMAS R PHILLIPS POST OFFICE BOX 12248 AUSTIN. TEXAS 7871t JOHN T ADAVS
TEL (512) 4631312
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BOB GAMMAGE

CRAIG ENOCH

ROSE SPECTOR November 11, 1993 U fb

Mr. Luther H. Soules III ‘ é‘,g//

Soules and Wallace
100 West Houston Street #1500
San Antonio TX 78205

Dear Luke:

Enclosed is a letter from Ronald Wren regarding the Discovery Task.Force, a copy
of which has been sent to David Keltner.

)

I would appreciate your bringing this to the attention of the Rules Committee at the
appropriate time.

Sincerely,

e A e

Nathan L. Hecht
Justice

NLH:sm

Encl.
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THE LAW FIRM OF
C. L. MIKE SCHMIDT, P.C.

ATTORNEYS-AT-LAW
3102 OAK LAWN, SUITE 730, L.B. 158
DALLAS, TEXAS 75219

RONALD D. WREN
BOARD CERTIFIED - CIVIL TRIAL CIVIL APPELLATE TELEPHONE (214) 5214898
AND PERSONAL INJURY TRIAL LAW TELECOPY  (214) S21-9995
TEXAS BOARD OF LEGAL SPECIALIZATION TOLL FREE 1-800-677-4898

November 2, 1993

The Honorable Nathan Hecht
Judge, Texas Supreme Court
Supreme Court Building

P. O. Box 12248

Austin, TX 78711

RE: Comments upon Texas Supreme Court Discovery Task Force

Dear Judge Hecht:

This letter will be a follow-up to the solicitation by yourself, Chief Justice Phillips,
and Justice Doggett at the recent Advanced Civil Practice Course put on by the State Bar
of Texas of comments upon issues involved in the ongoing work of the Supreme Court
discovery task force towards revising the civil discovery rules in Texas. According to the
panel discussion at the seminar, the task force is apparently considering two aspects of
discovery reform which have been adopted in model programs in federal court designed to
reform fcderal <ivil discovery practice. These proposals are (1) some type of mandatory
disclosure of information or form interrogatories and requests for production which must
be answered by a party within a given time following the filing of a suit, and (2) use of a
“"track" system under which the Court essentially assigns and controls with strict limits the
amount and type of discovery which parties can engage in a particular case. These aspects
of discovery practice are currently being utilized, for example, in the Eastern District of
Texas under a model program established by the federal judges there.

It is these two aspects of proposed discovery reform I wish to comment upon in this
letter, for am I am strongly in favor of some type of form or mandatory discovery while I

am strongly opposed to any type of mandatory "track" system as being unfair and
unworkable.
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I believe, with respect to form discovery, the best approach is that taken by the
recently enacted amendments to TEX. REV. CIV. STAT. ANN. article 45901, requiring the
Supreme Court to promulgate sets of form interrogatories and requests for production, with
input from representatives of both sides of the bar. I think that a similar approach could
be used in other types of cases, or even generically in all civil cases, through modifications
in the existing rules of civil procedure. I believe that court-promulgated form interrogatory
and request for production sets are preferable to the Eastern District approach of
incorporating "mandatory disclosure" as part of its local rules. By promulgating the form
discovery as a part of the Texas Rules of Civil Procedure, just as the form parts of the
charge are similarly promulgated in those rules, I believe that the Court can thereby
eliminate traps to the unwary, who might otherwise be unaware of the need for disclosure
and compliance. One of the problems with the Eastern District approach of incorporating
mandatory disclosure as a part of a set of local rules is that practitioners who are unfamiliar
with or rarely practice in that district can be blind sided by unfamiliar requirements, or by
local interpretations of those requirements. Placing the form discovery in the rules
themselves supplies adequate notice to all parties from all parts of the state as to the
requirements of disclosure. I believe that this approach, utilizing a system similar if not
identical to that employed by recent amendments to article 4590i, is the correct approach
for the Court to take.

With respect to "tracking”, my objection to that system, as it has been used in the
Eastern District, are the same as the objections which were made to the Texas sanction
rules prior to the Court's decision in TransdAmerican v. Powell: it encourages disposition of
cases on a basis other than the merits and it sacrifice fairness to the parties in favor of
judicial expediency. By giving trial courts the power to essentially dictate which party gets
discovery and which do not, you give those trial judges incredible power to influence the
ultimate outcome of the case. Experience in the Eastern District has been that courts are
routinely refusing to allow anything more than very rudimentary discovery, force cases to
trial prematurely, and are successful in producing settlements precisely because they have
a system that virtually amounts to trial by ambush in which parties settle cases out of fear
of the unknown rather than upon a rational appraisal of the merits of the lawsuit.

Further, by placing such ultimate and total power over discovery in the hands of the
trial court, the "tracking" system opens up significant potential for abuse and favoritism
toward specific law firms or specific sides of the bar. Such favoritism need not even be
overt (e.g., allowing one side of a lawsuit more discovery than another). The most
fundamental problem with such a system based upon inadequate discovery is that inherently
favors the party who has the most knowledge when the lawsuit begins. Cases which are
heavily fact-specific or involve technical or professional standards, such as products liability,
antitrust, or medical negligence cases, a "tracking" system is almost going to inherently favor
the defendants in such cases and make it extremely difficult, if not impossible, for a plaintiff
to prosecute such cases successfully. In business litigation or fraud cases, a system which
provides for inadequate discovery will again favor defendants, no matter what their degree
of culpability because in most cases the defendants will be in possession of the vast majority
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of the information upon which the lawsuit must be tried. On the other hand, in toxic tort
litigation, in which the regular practitioners on the plaintiffs' side of the bar have knowledge
from prior lawsuits of the defendants' products and the sole issues are product identification
and the condition of the plaintiff, a system, based upon adequate discovery, such as that
provided by "tracking” system, will inherently favor the plaintiff because the information on

these issues lies with plaintiff and his co-workers, who are typically in line with the plaintiff's
cause.

The net result of an inadequate opportunity to discover the opponent's superior bank
of information will result in legitimate cases being lost precisely because of that inadequate
opportunity. In other situations, it may resulit in bonafide defenses being lost not on their
merits but on the basis of inadequate opportunity to develop the information necessary to
assert those defenses. The bottom line on the "tracking” system is that it is a device designed
solelv 0 get cases off the docket by whatever means availabie without respect to the merits.
The similar problems with the "sanctions” rules led to reform of those rules in
TransAmerican. As TransAmerican makes clear, the goal of the civil justice system remains
justice, and a significant component of justice involves a decision of cases on their merits
rather than on some wholly unrelated and arbitrary basis. I do not believe that any type of
"tracking" svstem will further that goal.

[ thank the court for its willingness to allow comment on those matters.

Very truly yours,

//gw:ﬁmiw“\

Ronald D. Wren

RDW/cc
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Mr. Lonny D/Morrison -
President /

State Bar g¢f Texas

P. O. Drawer 5008

Wichita Kalls, Texas 76307-5008

Re: American Bar Association Summit on Civil Justice System Improvements

Dear Lonny:

This letter will constitute my report on the above referenced meeting I
attended on behalf of the State Bar of Texas since you, Jim and Karen were unable to
attend. 1 am copying them, as weii as Luke Soules, since all of you need to be aware of
what tock place at this very important conference.

In a nutshell, the civil justice system must undergo significant changes to avoid

collapse and to eliminate the rapidly rationing of justice to those who can’t afford to

" participate in the system. ‘Too much litigation is too expensive and takes too long. It is,

also, imperative that civility among attorneys be restored to the system. The number of

attorneys who are leaving the practice of law, and those who are discouraging others from

going into the practice because of the acrimony which so often is a part of the litigation
process, is growing at an incredibly rapid pace.

Several states have already taken significant steps to revise their rules of court
to deal with the expense and length of litigation and to minimize antagonism between
opposing counsel. I am enclosing a copy of several pages from the Arizona Civil Rules
handbook. Arizona has been operating under these rules since June 1, 1992, and, according
to Justice Thomas Slaket of the Arizona Supreme Court, they have been working extremely
well. The new rules have three objectives. First, cut the expense caused by discovery.
Second, cut the length of time from filing to final disposition. Third, provide sanctions for
Rambo type tactics. Justice Slaket did not hesitate in stating that the initial response of the

bar to the rules was anything but enthusiastic. Fortunately, the bar has learned that their
fears were unjustified.

ss\chancowrtrulinorr 1229 by
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The leadership of the ABA exhorted the participants in the conference to urge
the rulemakers in their respective states to pursue the recommendations of the report
distributed to the participants, a copy of which is enclosed for you and the others receiving

this letter. It appeared to me that the participants intend to seriously pursue this
admonition. :

Court Rules and the Supreme Court Advisory Committee have already started
on this journey, and, hopefully, within the next twelve months recommendations will be
coming from these committees to the Supreme Court of Texas for rule changes that will
accomplish all of the foregoing objectives.

I will be urging both of these committees to recommend rules which require
mandatory disclosure within a reasonable period of time of filing suit of the identity of
witnesses and the production of all documents relevant to the issues in the litigation. I will,
also, be recommending that unless there is agreement of counsel, or, if no agreement, a
court order based on good cause, that no oral deposition exceed six hours. Consideration
should, also, be given to limiting the number of depositions to parties, witnesses who might
not be available at trial, and experts. In fact, there may be great wisdom in limiting the
number of experts to one per issue.

With respect to restoring civility, it is imperative that motions to compel be the
first line of action in discovery matters followed by motions for sanctions if motions to
compel fail. Sanctions must become a last resort, and, then, only to punish conduct where
other avenues have failed. Further, the mentality of awarding costs because a party prevails
on a motion is counterproductive. Before we know it, attorney’s will be requesting expenses
because of being successful on special exceptions or objections during the presentation of
evidence at a trial. Definitely, there should be encouragement of the courts to move rapidly
to stop any type of Rambo tactic or discourteous treatment of one attorney by another when
such conduct manifests itself. We definitely must return to the days when attorneys treated

each other with respect and courtesy, even though they might vigorously oppose each other
on the issues.

I recommend the Board of Directors approve a change of the name of Court
Rules back to Administration of Justice. There is a lot in a name. We must not lose sight

2\chan\courtrulmarr 1129 iy
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of the reason for rules of court. Justice must always be the objective.

In conclusion, I believe that the entire rules of court need to be reorganized,

simplified and stated in common language. Both Court Rules and the Supreme Court

Advisory Committee are already pursuing what is coming from Bill Dorsaneo’s Task Force
on this subject.

Very truly yours,

J. Shelby Sharp

JSS:cf
Enclosures
ce: Jim Branton w/enclosures
Karen Johnson w/enclosures
- Luther Soules, III w/enclosures
£ \chan \cowrtrul mary 1229 kr
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A SUMMIT ON CIVIL JUSTICE SYSTEM IMPROVEMENTS

REACHING COMMON GROUND:

DECEMBER 13 - 14, 1993
WASHINGTON, D. C.

DISCUSSION DRAFTS
CIVIL JUSTICE IMPROVEMENTS PROPOSALS

This document is being distributed as a discussion draft
only. The views expressed in this draft are solely the views of
some members of the American Bar Association Ad Hoc
Committee on Civil Justice Improvements. This document has not
been reviewed or approved by the governing body of any
organization, including the ABA House of Delegates or Board of
Governors.  Viewpoints herein expressed are those of some
members of the Ad Hoc Committee and do not necessarily
represent the positions or policies of the ABA unless clearly stated.
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FORWARD
SO WHY ARE WE HERE?

This Summit was preceded by countless meetings, and thousands of hours of work, extending
over more than a year. ‘

The origin for it was a meeting in Chicago in October of 1992, when several of us reviewed
together daunting, intersecting facts:

*  That underfunding of the Justice System was likely to worsen rather than improve,

absent intensive action by the Bar and judges;
That Justice System case overload was likely to increase precipitously;
That poor and even Middle America felt ever less access to the Justice System;

That lawyer polls show disturbing signs of wide-spread disspiritedness among providers
of legal services, throughout all segments of the Bar;

That by any objective measure the litigation process often costs too much and takes too
long;

That, just as the public was placing greatly increased demands upon the System, they
were expressing vocal dissatisfaction with it, approaching a groundswell; and

* Finally, that although a lot of heated reform rhetoric had been advanced by one
constituency or another, that battle had been waged at a high cost to the profession.
And no one could point with unvarnished satisfaction to favorable results of that Justice
"reform" exchange. '

So it was that we decided to bring together a wide array of groups interested in civil justice
improvement. The hope was that a collaborative enterprise might afford a prospect of some real
betterment in the Civil Justice System. Following early discussions on the desirability of setting
upon this course, it was decided to pursue two projects: (1) to develop some concrete proposals;
and (2) to convene this meeting.

The process for developing Civil Justice Improvement proposals was a lengthy one. We
began by dividing that large topic into three subgroups: (1) Case Management; (2) Early
Disposition Initiatives; and (3) Discovery and Trial Efficiencies. After speaking with a number
of experts in the respective fields, the groups selected three academic reporters to research the
experience and literature in those areas and to assist in preparing some proposals worthy of
consideration. Volunteers, with disparate backgrounds and viewpoints, were enlisted to work
closely with the reporters in each of these three areas. Each group met several times and
considered a long list of possible procedures. After that, initial draft proposals were circulated
to a broad audience and comments were solicited. A number of thoughtful, comprehensive
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comments were received from a wide-range of groups: spanning the business community, to
the public interest community, to the legal services community, to various ABA entities, and the
like. All of those comments were then carefully reviewed by the reporters as well as those
working actively with them on the subgroups. Substantial changes were made to take into
account the views to the commentors. That, in turn, led to repromulgation of the draft proposals
in the form now contained in your materials. While time did not permit a written comment-by-
comment analysis and response, all comments were afforded substantial consideration. The
reporters are available at the Conference to explain the degree to which the final draft reflects
suggestions emanating from the comments and the reasons why additional changes, as suggested
by some of the comments, were not deemed advisable.

A couple of general comments about the draft proposals merit emphasis:

First, our claims regarding these proposals are modest. Opposition still exists to some of
the proposals, even as revised to reflect comments. And it was never the idea they were to
serve as any mandatory, one-size-fits-all, set of sure-fire solutions to all manner of justice system
issues. Rather, they are being developed to serve as a substantial menu of items deserving of
consideration as procedural change is explored, particularly in the various states. Rules that
make sense for Wiscasset, Maine courts often do not fit for courts in Los Angeles, California.

Second, the proposals in no way are designed to discourage consideration of other suggested
improvements within these three areas or, for that matter, on broader issues.

Third, perhaps as important as the particulars of the draft proposals are the themes that have
emerged in all three reports, among them: an emphasis on dialogue, lawyer-to-client, lawyer-to-
judge, lawyer-to-lawyer; a redefinition or recalibration of roles and functions; and a call to the
Bar to take a lead in the improvements process by, for example, serving as judicial adjuncts and
taking on the responsibility of convening meet-and-confer conferences.

Finally, a few words on the purposes for this Summit Meeting. One of the them, to be sure,
is to have discussion on the specific draft proposals, to flesh out areas of agreement and
disagreement, and other proposals that we should be looking at in the future. But the purpose
of the Conference will transcend that. We think it is useful here to lay out the facts on the vast
scope of the Civil Justice problems. We think it is useful to be clear collectively that we are
not defensively claiming that the justice system is perfect, but rather that it faces pressing
problems. It is important for all of us to understand the terrible consequences left in the wake
of a system under these monumental strains. We think it is imperative that we are all heard to
say together that we are prepared to work as hard as we know how to bring about improvement.
We also think it useful for all of us to learn more about what has worked in the Civil Justice
Improvement arena in some areas and that might be expected to work elsewhere.

And last it is important to reach some agreement on the process of dealing with these Justice

System concerns. We hope that consensus embraces: the wisdom of focusing considerable
attention -- bar, bench and public -- on state justice systems; the need and feasibility of altering

5 SPg0090



local legal cultures so that they deal more aggressively with these problems: on the utility of our
continuing to monitor innovative features of Civil Justice Reform Act Plans and widely
disseminating information about the most promising of those; and the need to make alternate

dispute resolution procedures more widely understood and more accessible to those unable to
pay for these services.

That is what we will be talking about here. We hope you will all join in and help us
determine where we go from here.

Dudley Oldham
Chair, Tort and Insurance Practice Section

Robert N. Sayler
Chair, Litigation Section

November 1993
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INTRODUCTION

America’s civil justice system has served our nation with distinction for more than three
centuries. The courts are the one place in our governmental structure where the doors are always
open and where claims cannot be ignored. They articulated the rights that spurred the growth
of democracy and individual autonomy, and established the principles upon which the most
productive economy in the world was built. As the American Bar Association said in the ABA
Blueprint for Improving the Civil Justice System:

A justice system that provides citizens with a way to resolve disputes peacefully and
protects individual rights and property has been a most crucial factor in America’s
success as a nation. This fact is underscored by an ever-expanding reliance on the justice
system to vindicate the rights and claims of all Americans -- rich and poor, corporations
and individuals, and advocates of every political point of view.

Those who pass through our courts may feel satisfaction or frustration about their specific
outcome, but virtually all embrace without reservation their opportunity to be heard.

Despite this success, or perhaps in part because of it, the civil justice system has serious
problems. The courts are overcrowded, deluged especially with criminal cases involving drug
offenses. The courts are traditionally and pervasively underfunded. In 1991, courts in eight states
were forced to suspend civil jury trials for all or part of the year because of a lack of funds.
A similar shutdown in the federal system was narrowly averted in the summer of 1993. The
expense of litigation has grown dramatically, and delay in getting cases to trial has become a
pervasive concern. The result of these problems has been a progressive narrowing of the
availability of court-based adjudication, especially for middle class and small business litigants.
It may even be that these problems are a factor in the growing public antipathy to lawyers and
the legal system.

There has been much heated debate about the civil justice system in recent years. Most of
that debate has focused on such issues as the number of lawsuits filed, the number of lawyers
in the United States, the cost of the civil justice system and what impact it may have on
competitiveness. Missing, however, has been meaningful discussion of how to be responsive to
the interests of the public, or of how to evaluate and implement the many proposals to improve
the system that already exists, such as those found in the ABA Blueprint; the Brookings
Institution Task Force Report, Justice for All; the Civil Justice Reform Act and reports
developed under that Act; the President’s Council on Competitiveness’ Agenda for Civil Justice
Reform in America; and proposed amendments to the Federal Rules of Civil Procedure. Instead,
civil justice initiatives have been fractionalized and inclined toward rhetorical attacks, resulting
not in improvement but in polarization and gridlock.

We need a coherent vision for the future, based on facts and trends and grounded in the

public interest. To begin that process, the American Bar Association formed a Long Range
Planning Group on Civil Justice System Improvements (now the Ad Hoc Committee on Civil
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Justice Improvements), which sought to involve individuals and groups of all points of view who
are active in considering civil justice issues. Working groups were formed in three areas on
which it was believed consensus most probably could be reached -- early settlement, discovery
and trial process, and case management. The charge to these groups was to identify or develop
specific potential improvements in the civil justice process on which the widest range of
interested parties -- lawyers, business and consumers -- could agree.

" All of these groups recognize that improvement of the system is vital if it is to continue to
function effectively. Yet many proposed and even adopted improvements, improvements about
which there is widespread expert consensus, have been greeted with substantial hostility. The
working groups believe the primary reason for this resistance is failure of the advocates of
change to recognize and incorporate into their proposals values that are of fundamental
importance to the American judicial mechanism.

The working groups have identified five such fundamental values, which served as the basis
for formulating and measuring the improvements they now recommend.

The core principles identified by the working groups include the following:

Rule of Law

Americans believe that everyone should be subject to, and benefit from, the same laws; that
each party to a dispute has the right to have the law fully and fairly applied, and to have his or
her case decided in the same manner as other, similarly situated, individuals.

Litigant Participation and Choice

Americans share a deep concern for personal autonomy. Our legal system accommodates that
concern by ensuring that litigants have a substantial degree of choice with respect to the sorts
of claims they will bring, how they will go about bringing them, and the evidence upon which
they will be based.

Access to the Courts

Procedural changes must not create barriers that deny people a genuine opportunity to be
heard by a neutral adjudicator who is authorized to consider the evidence the parties choose to
present. Litigants must be assured of reasonable access to the decisionmaker. Procedures that
permit the resolution of all or a part of a dispute short of a full trial -- such as summary
judgment or alternative dispute resolution -- should not materially affect the parties’ ability to
present their cases if a trial is ultimately held. Furthermore, all procedures should be reasonably
calculated to further the fair resolution of the dispute. Procedures that impose costs and delay
without a concomitant increase in the likelihood of a fair resolution should be avoided.
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Alternatives to Trial

Procedures that provide mechanisms for resolution of a dispute short of trial should provide
the parties with the sense of having had their "day in court.” Studies indicate that litigants tend
to judge the fairness of dispute proceedings not simply on whether they win or lose, but on
whether they view the process itself to have been fair. Respect for our judicial system can only
be maintained if parties who settle as a result of court-imposed settlement or alternative dispute
‘resolution procedures feel that they had a fair opportunity to have their say and voluntarily
choose to settle rather than going to trial. Thus alternative dispute resolution procedures should
provide for a proceeding in which the parties, and not merely their attorneys, have an
opportunity to participate, and which allows for a fair and reasoned consideration of the issues
and interests at stake.

Adjudicator Impartiality

An essential element of the American approach, and one intimately associated with the
constitutionally protected right to jury trial, is the preservation of real and apparent adjudicator
neutrality. No amount of delay reduction or cost savings can redeem a system that is perceived
as partial or biased. Traditional mechanisms for protecting neutrality should be respected,
including availability of an appellate forum to review judicial actions, and avoidance of
mechanisms that authorize the exercise of arbitrary or unreviewable power.

In alternative dispute resolution, the impartiality of settlement judges, facilitators, mediators,
and arbitrators is also important. A judlge who has been actively involved in settlement
proceedings should not be the ultimate adjudicator without the express and uncoerced agreement
of all the parties. Persons appointed as third-party neutrals should have no conflict of interest
and should not be subject to coercion by the court. In appropriate circumstances in ADR, the
traditional standards of openness to the public and appealability may be outweighed by the need
for confidentiality and finality.

Minimize Satellite Litigation

Procedures that provoke satellite contests and intensify the confrontation between the parties,
or between the court and a party, seldom produce useful results. Vague or standardless
requirements, and invitations to invoke sanctions without the clearest of purpose, are
inappropriate ways to structure the system because they exacerbate tensions and compound
delay. Sanctions may have an important part to play in policing adjudication, but they should
not be seen as the technique of choice in most circumstances and should only be imposed in the
context of clear, concrete, and nondiscriminatory standards.
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EXECUTIVE SUMMARY

Early Settlement

A very high percentage of civil cases -- in excess of 95 percent -- are settled prior to trial.
A significant proportion are settled just before trial begins or within the last few weeks or
months before trial once a firm trial date has been set. The obvious response to this state of
affairs is to ask what could be done to encourage parties to settle at an earlier stage in the

_litigation, when less time and expense have been devoted to discovery and trial preparation.

The Early Settlement Working Group focused on procedures that could result in earlier
resolution of many suits if they are used effectively by courts. It drafted four proposals.

The center piece, and by far the most important proposal, is its Pretrial Settlement
Facilitation Procedures, which would provide a comprehensive. schedule to address case
administration and alternative dispute resolution at various stages of the litigation:

Within 20 days after filing of responsive pleadings, the parties and their lawyers must
"meet and confer” to consider the possibility of settlement, determine the utility of ADR,
establish a discovery plan, and formulate and simplify the issues. Upon the request of
any party, the court may appoint a "case facilitator” to assist the parties. Within 10 days
after the conference, a pretrial plan must be submitted to the court, which must include
the parties’ recommendations as to referral to a non-binding ADR procedure. The court
will then enter its pretrial order (with the option of holding a pretrial conference first if
it feels it necessary). If the case is referred to ADR, the parties may object within 10
days, but the court will determine whether to withdraw the referral or not. If the case
is referred to ADR, the court may require the parties to attend with settlement authority
and may impose sanctions for noncompliance. The type of sanctions will be explored
and discussed at the symposium. The court will have a standing panel of ADR neutrals
to review applications and prepare a list of those qualified. The parties may be required
to pay the fees of an ADR neutral, but their input as to who should be appointed must
be considered. Communications made during an ADR procedure are confidential, with
limited exceptions for policy reasons.

The second proposal is a Summary Judgmen: Rule that attempts to codify the most workable
modern approaches to summary judgment. It includes:

Summary judgment would be granted if there is no genuine issue as.to any material fact and
the moving party is entitled to judgment as a matter of law. A party which does not have
the burden of proof may move for summary judgment by demonstrating an absence of
evidence as to an essential element of the opponent’s case and thereby shift the burden of
production to the opposing party. In response to such a motion, the non-moving party need
not produce evidence in a form admissible at trial so long as it demonstrates that it could be -
reduced to admissible evidence. Partial summary judgments on less than all the issues may
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be granted where appropriate. A broad range of materials may be submitted to support or
oppose the motion. Summary judgment must not be rendered before any party opposing the
motion has had a reasonable time to discover evidence bearing on any fact sought to be
established.

The Working Group also drafted two proposals on which there was some disagreement, both
as to their overall utility and as to specific provisions. They are presented as examples of the
kinds of incentives that might be created to encourage earlier settlement and for further
discussion of their ments.

® Pre-Complaint Notice Procedures --At least 30 days before filing most suits, a prospective
plaintiff would be required to give notice of the impending suit to the intended defendant(s).
The Statute of Limitations period is extended if it would have run during the 30-day period.
The parties are encouraged to confer concerning the possibility of resolving the dispute
without trial. On the request of any party, the court may appoint a "court settlement
facilitator” to assist the parties. There are exceptions to the notice requirement in
circumstances where immediate resort to court is necessary.

® Offer of Settlement Procedures -- Any party may make an offer of settlement to another
party. Incentives to induce settlement should be considered. The type of incentive to be
used is highly controversial. The following possible example of and incentive is being set
forth for exploration and discussion at the Symposium. The- Symposium will explore the
appropriateness of such a mechanism. If a party that refuses an offer of settiement does not
obtain a judgment at least 50 percent better than the amount of the offer, it shall pay the
offering party’s costs, including reasonable attorney’s fees and expenses, from the time of
the offer. In the case of a plaintiff who does not do 50 percent better than the offer, the
sanction of paying the defendant’s costs will be reduced by the amount of plaintiff’s
attorney’s fees incurred before the offer which plaintiff would have been entitled to recover
as prevailing party. The court may reduce the sanction to avoid undue hardship or for any
other compelling reason justifying the offeree to seek judicial resolution of the suit.

Discovery and Trial Process

The Discovery and Trial Process Working Group believes that a case-by-case evaluation of
discovery needs, by attorneys in the context of fashioning a discovery plan, will help to
eliminate the boilerplate discovery and technical objections that consume time and waste money
under the present system. The working group recommends that lawyers be required to meet
early in a lawsuit, prior to conducting any discovery, to develop a plan that will control the
timing and form of discovery throughout the case. Like the proposal of the Early Settlement
Working Group, this meeting is also aimed at early identification and disposition of cases that
can be settled or resolved through an alternative dispute resolution mechanism.

The salient features of the proposed rule are the following:

® Meeting at the Outset of the Lawsuit -- Counsel are required to meet very early in the

SPg009¢



lawsuit so that a customized and efficient discovery process can be developed. The early
meeting also provides an opportunity to identify and resolve many potential problems early
on, before they slow down the progress of the case or consume large amounts of time and
money in the process of being resolved by motion.

® Purposes of early meeting -- The early meeting of counsel in the proposed rule has four
purposes: assignment of the case to a discovery track with presumptive time limits; drafting
a discovery place; discussing settlement of the action; and considering the suitability of
alternative dispute resolution.

® Prompt Submission of Proposed Scheduling Order -- Within 10 days of the meeting, counsel
must submit a discovery plan and a proposed scheduling order to the court. Where counsel
cannot agree on a joint proposed order, separate orders may be submitted with a brief
description of the matters in dispute.

® Judge Must Promptly Enter Scheduling Order -- The judge's entry of a scheduling order,
based on the parties’ proposed order or modified as the judge deems necessary, formalizes
counsel’s agreement.

® Exemptions and Enforcement -- The proposed rule gives the court discretion to exempt
actions from the operation of the rule on a case-by-case basis or by local rule. It explores
the use of enforcement mechanisms on litigants who refuse to participate in good faith in
framing a discovery plan.

Case Management

Over the course of the past 15 years there has been growing receptivity to the "management”
of cases as a means of reducing cost and delay. The concept of judicial management has had a
substantial impact on the way courts are organized and litigation processed. The key to all of
this has been acceptance of the idea that individual courts are not walled-off fiefdoms but parts
of larger governmental systems that need centralized management and oversight to operate
effectively. Thinking in systemic terms has yielded a range of reform proposals with the
potential to improve the speed and quality of justice.

While some of the steps proposed are relevant to the federal courts, the Case Management
Working Group’s main concern is with improvements at the state level. The working group
chose this focus in the belief that those management reforms work best which have been
designed with the needs and concerns of a particular jurisdiction in mind by drafters intimately
acquainted with the special characteristics and requirements of that jurisdiction.

Over the course of last 10 years a consensus has developed about the efficacy of a package
of six management techniques in reducing cost and delay:

® Judicial commitment and leadership;

e Court supervision of case progress;
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® Appropriate time standards and goals;
® Monitoring and information systems;
® Scheduling lfor credible trial dates; and
® Court control of continuances.

This report fleshes out the basic management proposal by identifying state statutes, ABA
standards and state court rules that have been used to implement each of the six points in various
settings. Of special value have been the ABA Standards Relating to Court Delay Reduction,
which provide everything from time standards (prescribing a timetable requiring resolution of
90 percent of cases within 12 months, 98 percent of cases within 18 months, and 100 percent
of cases within 24 months) to methods to "firmly and uniformly" enforce limitations on
continuances. Finally, it should be noted that effective cooperation between bench, bar and
court administration is crucial to case management reform, and processes that foster such
cooperation are an important part of the reform effort.

Implementation

The working groups concluded that the most effective strategy to pursue in improving the
civil justice system is to gather leading members of the state bench, bar, court administration
and public together into a commission or task force, and charge them with the responsibility of
designing a faster and less expensive means of conducting the civil business of the courts. A
program created in this way is far more likely to garner the support of all those involved in the
justice system than is a package imposed "from above" by legislative rules drafters or judicial
committees removed from the concerns and realities of practice.

The working groups together recommend that each state interested in improving its civil
justice system form a State Justice Commission composed of judges, bar association
representatives, other interested lawyers, court administrators, and a balanced group of litigants.
The Commission should be charged with the responsibility of designing and, subject to
appropriate approval, implementing an expense and delay reduction plan within 12 to 18 months
of its creation.

The Commission, or, if appropriate, local task forces must determine:

the condition of the civil docket and, where relevant, the condition of the criminal docket
trends in case filings and in the demands being placed on the courts’ resources

the principles causes of cost and delay in civil litigation, and

the extent to which costs and delays can be reduced by specific improved management
techniques.

All this inquiry should be recorded in a written report and completed pursuant to a specified
10
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timetable of no more than 18 months duration, along with a detailed proposal concerning steps
to reduce expense and delay.

When the Commission or task forces’ reports have been submitted, they should be reviewed

by the state’s highest court and, state law permitting, be implemented insofar as seems
appropriate to achieve their objectives.

Throughout this process, the state bar association must commit itself to providing the most
substantial input and cooperation of which it is capable. The American Bar Association must
commit itself to assisting the state bar associations in any way it can. To the extent possible, the
ABA should identify and make available to each State Justice Commission technical resources
likely to be of assistance in their efforts.

11
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EARLY SETTLEMENT PROCEDURES
Pretrial Settlement Facilitation Procedures

Court statistics have long indicated that a very high percentage of civil cases -- in excess
of 95 percent -- are settled prior to trial. A significant proportion are settled "on the
courthouse steps,” just before trial begins or within the last few weeks or months before trial
once a firm trial date has been set. The obvious response to this state of affairs is to ask what
could be done to encourage parties to settle at an earlier stage in the litigation, when less
time and expense have been devoted to discovery and trial preparation.

For years, judges have conducted informal settlement conferences to promote resolution
of cases without trial. See Elliott, Managerial Judging and the Evolution of Procedure, 53
U.Chi.L.Rev. 306 (1986).; R. Keeton, Judging, 198-205 (1990). Increasingly, attendance at
such conferences is required by the court. See Report of the Task Force on the Civil Justice
Reform Act, 33 (ABA Section of Litigation, 1992){hereinafter ABA Report]("of all the ADR
processes, it is in the case of the settlement conference that the ['expense and delay
reduction’] plans [of federal district courts] most frequently give the court authority to
compel the parties to participate"). Originally, only the attorneys usually attended such
settlement conferences; for example, Federal Rule of Civil Procedure 16, promulgated in
1936, authorized federal courts only to "direct the attorneys for the parties to appear before it
for a conference.” Gradually it came to be appreciated that the parties’ attendance was also
useful, if not essential, in a settlement conference. In 1983, Rule 16 was amended to include
in the attendance order "any unrepresented parties,” and more recently a number of local
federal district court and state court rules have been drafted to require the attendance of all
parties.*

Settlement conferences vary considerably with the personality of the judge, but have often
involved a combination of reality testing as to the law and facts, jaw-boning, and veiled
threats, to move the parties towards settlement. When the judge who conducts the settlement
conference will also preside at the trial (or try the case without a jury), there has been
concern that the parties might be coerced to settle according to the judge's view of the case.
Case law has established that settlement procedures must not have the effect of coercing the
parties into settling, but "impermissible” coercion has been limited to a court imposing its
terms for settlement on the parties. See Kothe v. Smith, 771 F.2d 667 (2d Cir. 1985)(judge
may not sanction a party for refusing to settle before trial within the dollar range considered
to be fair by the judge). Concerned with the broader potential for coercion, some courts have
now adopted the practice of having settlement conferences conducted by a judge (or judicial
surrogate) who will not preside at the trial. See ABA Report, at App. C-l (plan of
U.S.D.Ct.E.D.Cal. provides that "the judicial officer handling settlement will be disqualified
from trying the case unless there is agreement by the parties to waive this restriction").

The alternative dispute resolution (ADR) movement of the last two decades has
introduced a whole new range of pretrial settlement procedures, suitable for different kinds

12
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of situations and timing, outside the traditional judge-conducted settlement conference. ADR
procedures generally involve a third-party neutral who serves as a facilitator (as in mediation)
or evaluator (as in neutral evaluation or non-binding arbitration) to assist the parties to reach
a settlement. They may also provide a "trial run" to enable the parties to observe how their
case is likely to play out before a selected audience (as before the parties’ decision makers
and a neutral advisor in a mini-trial, or before a representative jury in a summary jury trial).

In recent years, courts have added various ADR procedures to their arsenal of settlement
devices. One of the more controversial aspects has been whether participation in ADR should
be mandated as a prerequisite to going to trial, and there has been a gradual increase in both
state and federal court rules that mandate ADR. See ABA Report, 32-53; Court-ADR:
Elements of Program Design (E. Plapinger & M. Shaw eds. CPR, 1992).® Any such rules
should ensure that mandated ADR procedures are non-binding, do not prejudice the parties’
ultimate resort to trial, respect the parties’ autonomy over the development and presentation

of their cases, and provide a fair and rational proceeding that is equivalent to a "day in
court.”

The pretrial settlement facilitation procedures recommended in this report are based on
the accumulated experience derived to date from experimentation with court-mandated
settiement conference and ADR requirements in state and federal courts. They derive from a
number of sources and attempt to utilize what seems to have worked best. Considerable
discretion has been accorded to trial courts to determine whether and when to mandate ADR
procedures and what form of ADR to use.

Proposal (To be Implemented by Statute or Rule)
§1  Purpose
The purpose of this Act [Rule] is to provide court encouragement and support for
the parties to meet and confer early in the litigation to consider settlement and the use of
alternative dispute resolution (ADR), and to agree on such trial preparation matters as a
discovery plan and formulation and simplification of issues. This Act [Rule] also governs the
referral of a case to ADR.
§2 Discussion of Alternative Dispute Resolution with Clients
Before the "meet and confer" conference provided for in this Act [Rule], counsel
shall discuss with their clients the appropriateness of using alternative dispute resolution in
this case.

§3 Meet and Confer Requirements

In any action, as soon as practicable, but in no event more than twenty (20) days
after the filing of all responses to the complaint, any counterclaims and any third-party
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claims, the parties and their attorneys shall meet and confer concerning the following
matters:

(@)To determine if settlement can be achieved without further disposition of the suit;

k4

(b)To determine whether this case is suitable for alternative dispute
resolution and, if so, to agree upon an alternative dispute resolution procedure and
the date thereof; '

(c)To establish a plan for discovery, including both what discovery will be made
and at what time periods. The discovery plan will take into account what discovery
is necessary and desirable in order to serve the objectives of any alternative dispute
resolution procedure that is agreed upon or contemplated;

(d)To formulate and simplify the issues, including amendment of
the pleadings, joinder of additional parties, and elimination of frivolous claims or
defenses.

§4 Appointment of a Case Facilitator

If any party notifies the court within fifteen (15) days after the filing of the answer that it
believes that settlement and trial facilitation opportunities would be enhanced by having a
"case facilitator” present, the court may appoint such a facilitator. A request for appointment
of a facilitator should specify those matters or functions as to which the facilitator is sought.

§5 Qualifications and Function of Case Facilitator

A case facilitator shall have such qualifications and training as are established by the
court in its rules for court settlement facilitators. A case facilitator who is appointed for a
"meet and confer” conference will preside at the conference and assist the parties in
accomplishing the objectives set out in §3. The facilitator will not have the power to make
rulings or to require the parties to agree as to any matter.

§6 Pretrial Plan Submitted to Court

Within ten days after the "meet and confer” conference, whether or not assisted by a case

facilitator, the attorneys shall be responsible for submitting a pretrial plan to the court setting
out (1) their certification that they have satisfied the requirements of §3, and (2) the
agreement reached by the parties as to the matters discussed in the conference pursuant to
§3. Any matters as to which the parties cannot agree will be succinctly stated, together with
the reasons for disagreement.
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§7 Pretrial Conference with Court

If, after receiving the pretrial plan, the court determines that a pretrial conference with

the court is needed, it shall enter an appropnate order for a pretrial conference with the
court.

§8 Referral of a Case to Alternative Dispute Resolution

The court may refer a case to non-binding alternative dispute resolution (ADR) after
receiving a pretrial plan resulting from the "meet and confer" conference in which the parties
agree to a particular ADR procedure, or after holding a pretrial conference between the
parties and the court, or at any time on its own motion or the motion of a party.

[Alternative: The court may not refer a case to alternative dispute resolution unless all parties
agree.] If the parties agree upon an ADR method or provider, the court will respect the
parties’ agreement unless the court believes another ADR method or provider is better suited
to the case and parties. The authority to refer a case to ADR does not preclude the court
from suggesting or requiring other settlement initiatives.

§9 Appropriate ADR Procedures

Appropriate court-ordered ADR procedures include mediation, neutral evaluation,

non-binding arbitration, mini-trial, and summary jury trial. The court may approve any other
ADR procedure that it believes is suited to the litigation.

§10 Appointment from List of ADR Neutrals

The court will appoint an ADR neutral from a list prepared by a standing panel on ADR
neutrals. The court will appoint the three members of the panel and designate one member as
chairperson. The panel will review applications from neutrals and annually prepare a list of
those qualified under the criteria contained in this rule. A neutral denied listing may request
a review of that decision. Willingness to serve pro bono may be made a condition for a
neutral’s being put on the approved list. Both private and public or not-for-profit neutrals
and providers are eligible for listing if they otherwise meet the requisite requirements.

§11 Objection to ADR Referral

Any party who objects to a referral of a case to an ADR procedure or to the appointment
of a particular ADR neutral may file written objections with the court within ten days of
receiving notice of the referral or neutral, explaining the reasons for any opposition.

§12 Required Attendance and Participation in an ADR Proceeding

A court order referring a case to ADR may contain a requirement for the attendance of
and participation by all parties or party representatives with authority to negotiate a
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settlement and all other persons necessary to negotiate a settlement, including insurance
carriers. .

§13 Sanctions for Noncompliance with ADR Referral Order.

If an unrepresented party or a party’s attorney fails to obey an order of the court
directing attendance and participation in a settlement conference, the court may, upon motion
of either party, or upon the court’s own initiative, make such orders with regard thereto as
are just and appropriate. In lieu of or in addition to any other sanction, the judge shall
require the party or the attorney representing the party or both to pay the reasonable
expenses incurred by the opposing party or parties because of any noncompliance with this
section, including attorney’s fees, unless the judge finds that the noncompliance was
substantially justified or that other circumstances make an award of expenses unjust.

§14 Fees of ADR Neutral

The ADR neutral and the parties will determine the fees for the ADR. If the neutral and
parties cannot agree as to the fees, the court may appoint another neutral or determine that
the fees sought by the originally appointed neutral are reasonable and that the ADR should
proceed with that neutral. The fees will be assessed as costs, to be shared equally by the
parties, unless the court, in its discretion, determines that some other allocation is warranted.
The court may on its own motion, or the motion of a party, review the reasonableness of the
fees. '

§15 Binding Effect

The results of ADR are non-binding unless the parties agree otherwise.

§16 Confidentiality

All communications made during ADR procedures, and the conduct of the participants,
are confidential and protected from disclosure and may not be used as evidence in any
judicial or administrative proceeding. This does not apply to any communication relevant to:

(a) Reports made by an ADR neutral to a court, pursuant to that court’s order, only
as to whether the parties appeared as ordered, whether a settlement resulted, and
when the dispute resolution procedure was completed;

(b) A motion for sanctions made by a party to a dispute resolution procedure based

on a claim of another party’s noncompliance with the court’s order to participate in
an ADR procedure;

() A claim of malpractice against an ADR neutral arising out of that ADR
provider’s performance in the ADR proceeding;

- 16
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(d) A matter that is required by law to be reported; and

(e) A determination of the meaning or enforceability of an agreement resulting from
an ADR procedure in a pending law suit if the court in such suit determines that
testimony concerning what occurred in the ADR proceeding is necessary to prevent
fraud or manifest injustice, except that, in any such case, the ADR neutral is not

subject to subpoena and cannot be required to make disclosure through discovery or
testimony at trial.

Confidentiality does not extend to a communication that is discoverable or admissible

based on proof that is not dependent on any communication made during the ADR
proceeding.

§17 Conclusion of ADR Proceeding

At the conclusion of each ADR procéeding, the provider, parties, and counsel will take
the following action:

(a) The ADR neutral will send the court clerk a memorandum stating the style and
civil action number of the case; the names, addresses, and telephone numbers of

counsel; the type of the case; the method of ADR proceeding; whether ADR was
successful; and the provider’s fees.

(b) The court clerk shall submit a questionnaire to the parties concerning their
satisfaction with the ADR procedure and will require counsel and their clients to

complete and return the questionnaire for reference by the court, attorneys, and
public.

(c) The court clerk annually shall tabulate, analyze, and report on the disposition of
ADR proceedings. The clerk shall keep on file the questionnaires from closed ADR
proceedings.

Commentary

This Act [Rule] is derived from a variety of sources, including Federal Rule of Civil -
Procedure 16, a number of state court rules and statutes, and various local federal district
court rules, including provisions of Civil Justice Expense and Delay Reduction Plans
promulgated pursuant to the Civil Justice Reform Act of 1990. For discussion of such rules,
see Report of the Task Force on the Civil Justice Reform Act (ABA Section of Litigation,
1992)[hereinafter ABA Report]; Courr ADR: Elements of Program Design (E. Plapinger &
M. Shaw eds.)(Center for Public Resources, 1992).

Section 3's "meet and confer” requirements are a shortened form of the "meet and
confer" rule proposed by the Discovery and Trial Process Working Group, which follows. If
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such a rule were adopted at the same time as these Pretrial Settlement Facilitation
Procedures, Section 3 might simply refer to the "meet and confer" rule. See also a "meet and
confer” provision in the proposed amendment to Federal Rule of Civil Procedure 26(e).

Under Section 4's provision that the court may appoint a "case facilitator" to assist the
parties at the "meet and confer" conference, it is contemplated that the facilitator will assist
the parties to accomplish the four tasks set out in Section 3. Although one of those tasks is
"to determine if settlement can be achieved without further disposition of the suit," the
facilitator is not expected to serve as a mediator or ADR neutral to accomplish settlement.
On rare occasions, the discussions between the parties at the conference may lead to an
immediate settlement, and the facilitator can use his or her best offices to aid in such
settlement. However, the primary role of the facilitator is to assist the parties in
accomplishing the case-administration tasks (a discovery plan, formulation of issues, and
determination of an ADR procedure), and not to try to settle the case. In most cases,
settlement will not be achievable at this conference, and recommendation of an ADR
procedure is the appropriate way to proceed in the interests of settlement.

This provision is not intended to preclude the court from itself serving as a facilitator for
assisting the parties in accomplishing the case-administration tasks. There are sometimes
advantages for the court to perform this role, although it may impose a considerable burden
on the court’s time.

Unless the court chooses to serve as a facilitator itself, the first direct involvement of the
court in these procedures might occur under Section 7 if the court determines that a pretrial
conference is necessary. If the pretrial plan submitted by the parties is satisfactory, and the
court has no other reason to believe that the case cannot proceed adequately according to it,
there would be no reason for the court to hold a pretrial conference.

Section 8 states that the court will respect the parties’ choice of an ADR method or
neutral unless it believes another method or neutral is better suited. Since ADR is a
non-binding process, and party agreement is essential to its success, a court should give
considerable weight to the parties’ chcice. A court may also want to adopt a process for
selection of the neutral that gives the parties the first opportunity to make the selection. See
proposed Order of Referral to Mediation of the ADR Committee of the Texas State Bar
Association, 2 Alternative Resolutions 11 (Winter 1992) (parties ordered to confer and within
ten business days may submit an agreed order nominating a mediator, but meanwhile naming
a mediator who will be appointed in default of the parties’ agreement). To ensure against the
appearance of cronyism in appointments of ADR neutrals, some procedures provide that the
court will select a neutral randomly or by rotation from a list of qualified neutrals.
Community justice centers or dispute resolution centers could be a source for ADR neutrals.

In referring a case to an ADR neutral, the court should consider the views of the parties

concerning the neutral’s fee schedule, as well as the parties’ ability to pay those fees. The
parties’ desire to have a neutral appointed from a community or dispute resolution center
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who will serve for a low fee, or tho have a neutral appointed who will serve pro bono,
should be given substantial weight. Since public and not-for-profit neutrais and providers are
eligible for the approved list of ADR neutrals under Sec. 10, the court should consider
appointing an ADR neutral who will serve pro bono if the payment of the neutral’s fees
would cause hardship to the parties.

Section 9 authorizes five specific ADR processes, but provides that this list is not
exclusive. Mediation is perhaps the most commonly used form of ADR, providing an
unstructured process by which a neutral third-party facilitates discussion, reality testing, and
exploration of solutions by the parties. In neutral evaluation, a neutral -- often an attorney
with some expertise in the subject matter -- meets with the parties and attorneys (who make a
narrative presentation of their cases), asks questions, tries to help them identify common
ground, and, if there is no resolution, gives them a non-binding evaluation of the issues in
the case. See Brazil, Early Newtral Evaluation: An Experimental Effort to Expedite Dispute
Resolution, 69 Judicature 279 (1986). In non-binding arbitration, the parties and counsel
make an informal, abbreviated presentation of their cases to an arbitrator or arbitrators
(typically either one or three), who are either lawyers or professionals with expertise in the
subject matter, after which the arbitrators render a non-binding judgment that can be
appealed de novo by either party. See Mierhoefer, Court-Annexed Arbitration in Ten District
Courts (Federal Judicial Center, 1990). The mini-trial was created for disputes involving
corporate parties (but is now used for a variety of disputes), in which each side presents a
shortened form of its best case to the CEOs or policy makers of the parties, who then
negotiate, often with the participation of a neutral advisor who has expertise in the matter
and may be asked for his evaluation or opinion. See Green, Growth of the Mini-Trial, 9
Litigation 12 (Fall 1982). The summary jury trial is a summarized presentation of the
evidence before a judge and representative jury, which renders a non-binding verdict and can
informally discuss their perceptions afterwards with the parties and counsel. See Lambros,
The Summary Jury Trial and Other Alternative Methods of Dispute Resolution, 103 F.R.D.
461 (1984). ~

Section 10 assumes that courts will adopt requirements as to education, training,
experience, and continuing education for individuals to be on an approved ADR neutral list.
Qualifications for mediators and other ADR neutrals has been a much debated topic
throughout the nation in recent years. The Reporr of the Commission on Qualifications of the
Society of Professionals in Dispute Resolution (SPIDR)(1989) concluded that no single entity,
but rather a variety of professional organizations, should establish qualifications; that the
greater the degree of choice the parties have over the ADR process, the less mandatory
should be the qualification requirements; and that qualification criteria should be based on
performance, rather than paper credentials. Some states, such as Florida, have established
detailed qualification requirements for state credentialling of ADR professionals. Codes of
professional conduct for mediators and ADR neutrals have been issued by various
professional organizations. See, e.g., Ethical Standards of Professional Responsibility
(SPIDR, 1987); Professional Standards of Practice for Mediators (Mediation Council of
lllinois, 1985); Code of Professional Conduct for Mediators (Colorado Center for Dispute
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Resolution, 1982). There is also a movement for courts to adopt professional codes to govern
the conduct of court-appointed ADR neutrals.

The court must only appoint a neutral from the approved list. The court may make it a
condition for being put on the list that the neutral is willing to serve pro bong in a set
number of cases each year.

Section 11 allows the parties to object to an ADR referral, but does not require the court
to accept any objection. Courts should be aware that certain circumstances may make ADR
inappropriate, such as when discovery that one of the parties feels is critical has not yet been
done; when one or more parties has a strong desire to obtain a judicial precedent as to an
issue of undecided law or as to a matter of rights or obligations affecting future conduct; or
in certain complex cases where resolution is likely to require further discovery, court
management, and rulings. Likewise, certain ADR procedures are better suited to some
situations than others, and a court should be sensitive to the parties’ objections to a particular
method.

Section 12 rejects a "good faith participation" standard (which has been imposed by some
courts) in the belief that it is too subjective and intrusive on the parties’ rights to determine
how they will present their cases in an ADR proceeding. The term "participation” is used
without elaboration, suggesting that some minimal level of meaningful participation is
required of the parties to prevent the particular ADR process from being a wasteful and futile
exercise. See Sherman, Court-Mandated Alternative Dispute Resolution: What Form of
Participation Should Be Required?, 46 SMU L.Rev. 2079, 2096 & 2099 ( 1993)("mediation
requires at least briefly indicating one’s positions as to the relevant issues, listening to the
other side, and reacting to the other side’s positions,” while in "trial run" processes, the
parties can be "expected accurately to summarize their evidence and present their best
arguments”).

This section on required attendance does not attempt to resolve the issue of what persons -

must attend when a party is a corporation, governmental body, or organization and as to
whether representatives of such non-personal parties must possess full authority to settle.
See, e.g., In re Stone, 986 F.2d 898 (5th Cir. 1993)(per curiam)(recommending a "practical
approach” to settlement-authority requirements, for governmental bodies, as in allowing the
official with ultimate authority to be fully prepared and available by telephone at the time of
the conference). There is a growing body of case law on these issues which could be
selectively codified in the adoption of these procedures, or the issues could be left to
common law development. See Riskin, The Represented Client- in a Settlement Conference:
The Lessons of G. Heileman Brewing Co. v. Joseph Oat Corp., 69 Wash.U.L.Q. 1059
(1991); Sherman, Court-Mandated Alternative Dispute Resolution: What Form of
Participation Should Be Required?, 46 SMU L.Rev. 2079, 2103-2110 (1993).

Sec. 14 provides that the parties and the ADR neutral will determine the fees for the
ADR procedure. The fees will be assessed as costs, to be shared equally by the parties,
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unless the court determines otherwise. This is intended to give the court broad discretion to
determine the allocauon, and the court could choose to allocate all the fees to one party. The
court may take into consideration a wide range of factors in making the allocation, just as it
does in assessing other costs, such as discovery expenses. One appropriate factor is the
relative financial positions of the parties. An impecunious party should also have been
considered by the court in making its referral of the case to a particular ADR procedure and
neutral under Sec. 8. Since public and not-for-profit neutrals and providers are eligible for
the approved list of ADR neutrals under Sec. 10, the court should consider appointing an

ADR neutral who will serve pro bono if the payment of the neutral’s fees would cause
hardship to the parties.

Section 16 takes a middle course between the polar positions of various statutes and case
law of either according no special confidentiality to ADR proceedings or extending absolute
confidentiality. See account of various approaches to confidentiality in J. Murray, A. Rau, &
E. Sherman, Dispure Resolution: Materials for Continuing Legal Education 111 (National
Institute for Dispute Resolution, 1992), which recognizes the need for confidentiality in order
to encourage the parties to be candid in their discussions, but also recognizes five situations
in which, for other more compelling policy reasons, confidentiality should not pertain. The
last exception, subparagraph (e), is perhaps the most controversial, allowing the court to
waive confidentiality when testimony as to what occurred at the ADR proceeding is
necessary to determine the meaning or enforceability of an agreement. It raises the fear that
parties might claim ambiguity in many situations, thus undermining the broad grant of
confidentiality. However, the exception only arises when a court determines that the
testimony is necessary to prevent fraud or manifest injustice, and, in any event, absolute
immunity is accorded to ADR neutrals in the belief that this is needed to reinforce their
status as neutrals and to protect them from harassment from subpoenas by parties seeking to
set aside a settlement agreement. The confidentiality provisions could be changed, or the
issue could be left to common law development, in any adoption of these procedures.

The extension of confidentiality to "all communications made during ADR procedures”
includes verbal and non-verbal communications, anything in writing, and position papers and
documents provided to the neutral in advance of, or during, the proceeding at the neutral’s
request.

The confidentiality in this section would also extend to any proceeding conducted by a
"court settlement facilitator” pursuant to Section 4 if the facilitator acts as a neutral in an
ADR procedure (for example, acts as a mediator in an attempt to achieve settlement). It
would not apply if the facilitator only assists the parties to achieve the goals of subsections
(b), (c) and (d), that is, to agree upon a future ADR procedure, to establish a plan for
discovery, and to formulate and simplify the issues.

Summary Judgment Rule

Identifying and disposing of meritless cases early in the litigation process can avoid much
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of the most unjustifiable costs and delays of litigation. Summary judgment is the most
feasible modern procedure for disposing of meritless cases short of trial. Summary judgment
rules vary markedly from jurisdiction to jurisdiction, and in many jurisdictions the
requirements imposed on a moving party are so strict as (o prevent most cases, no matter
how tenuous, from being disposed of on summary judgment.

This rule adopts modern approaches to summary judgment in specifying various
procedural matters that have sometimes been uncertain in summary judgment practice. They
also adopt the federal court interpretation of the federal summary judgment rule, providing
that a party that does not have the burden of proof may move for summary judgment by
demonstrating an absence of evidence and shift the burden of production to the opposing
party. Given assurance of the right to adequate discovery, this standard provides a proper
balance between the right to jury trial and the appropriateness of granting summary judgment
when there is no evidence on which a reasonable jury can base a judgment for the
nonmoving party.

Proposal
(A) Motion for Summary Judgment For Claimant

A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a
declaratory judgment may, at any time after the expiration of 20 days from the
commencement of the action or after service of a motion for summary judgment by the
adverse party, move with or without supporting affidavits for a summary judgment in the
party’s favor upon all or any part thereof.

(B) Motion for Summary Judgment For Defending Party

A party against whom a claim, counterclaim, or cross-claim is asserted, or a declaratory
judgment is sought, may at any time move, with or without supporting affidavits, for a
summary judgment in the party’s favor upon all or any part thereof.

(C) Motion and Proceedings Thereon

The motion shall be served at least 20 days before the time fixed for the hearing. The
adverse party prior to the day of hearing may serve opposing affidavits. A motion for
summary judgment must be rendered if the material presented in its support shows that there
1s no genuine issue as to any material fact and that the moving party is entitled to a judgment
as a matter of law. A summary judgment, interlocutory in character, may be rendered on the
issue of liability alone, although there is a genuine issue as to the amount of damages.
Wherever a motion for summary judgment is rendered or denied, the court must set forth
specific findings which support its ruling.

(D) Shifting of Burden of Production to Party With Burden of Proof
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Either claimants or defending parties may move for summary judgment with or without
supporting affidavits. A party which does not have the burden of proof may move for
summary judgment by demonstrating an absence of evidence as to an essential element of the
opponent’s case and thereby shift the burden of production to the opposing party. In response
to such a motion, the non-moving party with the burden of proof need not produce evidence
in a form that would be admissible at trial in order to avoid summary judgment so long as it
demonstrates that the evidence it produces could be reduced to admissible evidence at the
time of trial.

(E) Case Not Fully Adjudicated on Motion

If a motion for summary judgment is not rendered upon the whole case or for all of the
relief asked and a trial is necessary, the court at the hearing of the motion, by examining the
pleadings and evidence before it and by interrogating counsel, shall ascertain what material
facts exist without substantial controversy, and what material facts are actually in good faith
controverted. It shall thereupon make an order specifying the facts that appear without
substantial controversy, including the extent to which the amount of damages or other relief
is not in controversy, and directing such further proceedings in the action as are just. Upon
the trial of the action the facts so specified shall be deemed established, and the trial shall be
conducted accordingly.

(F) Materials Used to Support or Oppose Motion

To support or oppose a motion for summary judgment, a party may, subject to the
provisions of this subdivision, rely upon a pleading or other admission of the fact by the
opposing party, or affidavits, depositions, answers to interrogatories, documents, or items of
physical evidence that are admissible or that can be demonstrated as capable of being reduced
to admissible evidence at tnial, to prove or disprove the fact to be established or that confirm
the availability of such evidence. Where only a portion of any such material is relevant to the
fact to be established, only that portion shall accompany the motion or memorandum in
support of or in opposition to the motion.

(G) Form of Affidavits; Further Testimony; Defense Required

Supporting and opposing affidavits shall be made on personal knowledge, shall set forth
such facts as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein. Sworn or certified copies of all papers or
parts thereof referred to in an affidavit shall be attached thereto or served therewith. The
court may permit affidavits to be supplemented or opposed by depositions, answers to
interrogatories, or further affidavits. When a motion for summary judgment is made and
supported as provided in this section, an adverse party may not rest upon the mere
allegations or denials of the adverse party’s pleadings, but the adverse party’s response, by
affidavits or as otherwise provided in this section, must set forth specific facts showing that
there is a genuine issue for trial. If the adverse party does not so respond, summary
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Judgment, if appropriate. shall be entered against the adverse party.

(H) When Affidavits are Unavailable

Should it appear from the affidavit of a party opposing the motion that the party cannot,
for reasons stated, present by affidavit facts essential to justify the party’s opposition, the
court may refuse the application for judgment or may order a continuance to permit affidavits
to be obtained or depositions to be taken or discovery to be had or may make such other
order as is just.

(I) Affidavits Made in Bad Faith

Should it appear to the satisfaction of the court at any time that any of the affidavits
presented are made in bad faith or solely for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other party the amount of the reasonable
expenses which the filing of the affidavits caused the other party to incur, including
reasonable attorney’s fees, and any offending party or attorney may be adjudged guilty of
contempt.

(J) Opportunity for Discovery

No summary judgment shall be rendered with respect to any claim, counterclaim,
cross-claim, or third party claim, nor shall any fact be summarily established, until any

opposing parties have had a reasonable time to discover evidence bearing on any fact sought
to be established.

Commentary

Section (D) represents a codification of the essential holding in Celotex Corp. v. Carrer:,
477 U.S. 317 (1986), as to shifting the burden of production to a non-moving party which

has the burden of proof by demonstrating an absence of evidence on an essential element of
its case.

Some sections of this rule are derived from the amendments to Rule 56 proposed by the
Judicial Conference Advisory Committee on the Federal Rules of Civil Procedure, 127
F.R.D. 237, 370-85 (1989), which were not adopted.

Section (J) reflects the concern that parties not be rushed to summary judgment without
being given a fair opportunity to discover critical information and to prepare their cases. This
proposed summary judgment procedure follows dicta in Celotex v. Catrer, that parties should
have a fair opportunity to make discovery before determination of a summary judgment
motion. It provides a specific requirement that no summary judgment shall be rendered until
a non-moving party has had a reasonable time for discovery, and that evidence sufficient to
prevent a summary judgment need not be in a form admissible at trial so long as it is
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demonstrated that it could be reduced to admissible evidence.
Pre-Complaint Notice Procedures

There are sometimes cases in which, due to misunderstandings or lack of
communications, defendants would resolve the dispute without suit if they were on notice of
plaintiff’s firm intention to sue. This proposed procedure would require plaintiffs to give
written notice to potential defendants 30 days before filing suit.

The procedure also encourages the parties to confer, prior to filing suit, as to the
possibility of resolving the dispute, and incorporates ADR mechanisms by allowing a
prospective court to assign a "court settlement facilitator” to assist the parties upon request.
These procedures could avoid the cost of filing suit, the attendant attorney’s fees, and the
inflexibility that can arise once parties are before a court.

The pre-filing notice requirement provides a less expensive mechanism for encouraging
settlement without suit. It is hoped that the 30-day notice would cause a change in the
practices of some defendant’s of not making meaningful settlement offers until suit is filed. It
provides an inexpensive way for a plaintiff to demonstrate its serious intent and gives the
defendant an opportunity to avoid the cost and publicity of a suit by making serious
settlement offers before suit is filed.

Proposal (To be Implemented by Statute or Rule)
§! Purpose

The purpose of this Act [Rule] is to require plaintiffs to give written notice to
potential defendants thirty days before filing suit, to encourage the parties to confer prior
to filing suit as to the possibility of resolving the dispute, and to permit a prospective
court to assign a "court settlement facilitator" to assist the parties upon request, in the
interests of resolving disputes prior to filing a complaint.

§2 Notice as a Prerequisite to Bringing Suit

@) At least thirty days before filing suit, a claimant shall transmit written
notice to the intended defendant(s) of the general nature of the claims
involved, including the date or time period of the alleged liability-creating
event(s), a brief description of the facts giving rise to the claim, and an
estimate of the amount of actual damages and expenses. Claimant shall
transmit such notice to the intended defendant(s) at an address reasonably
calculated to provide actual notice to each such party. The word "transmit”
shall mean to mail by certified or return receipt requested mail, or to
contract for delivery by any company which physically delivers
correspondence as a service to the public in its regular course of business.

25 SPg0113



§3

(®) Any applicable statute of limitations which would expire during the period
of notice shall expire on the thirtieth day from the date written notice was
transmitted to the intended defendant(s).

Parties Encouraged to Confer

Claimant is encouraged, in giving notice to the intended defendant(s), to indicate

willingness to confer with defendant(s) as to the possibility of resolving the dispute
without the necessity of filing suit. Likewise, defendant(s) is encouraged to confer with
claimant as to the possibility of resolving the dispute without suit.

§4

§5

Request for Appointment of Court Settlement Facilitator

If, within the thirty-day period following the giving of written notice by claimant,
claimant or defendant(s) notifies a court in which the suit is expected to be filed
that it believes that settlement opportunities without suit would be enhanced by
having a "court settlement facilitator” meet with the claimant or defendant(s), the
court may appoint such a facilitator. In such case a representative of the court or
the appointed facilitator will contact the claimant and defendant(s) and, if all
agree, convene a meeting at the earliest possible date, but in no event later than
45 days from the date written notice was transmitted to the intended defendant(s).
In that case the statute of limitations which would expire during the period of
notice shall expire on the forty-fifth day from the date written notice was
tra-:mitted to the intended defendant(s).

Qualifications and Function of Court Settlement Facilitator

A court settlement facilitator shall have the requisite qualifications and training

established by the court in its rules for court settlement facilitators. The facilitator will
not have the power to make rulings or to require the parties to agree as to any matter.

§6

Exceptions.
Pre-complaint notice is not required:

(@) in any action to seize or forfeit assets subject to forfeiture or in any
bankruptcy, insolvency, receivership, conservatorship, or liquidation
proceeding; '

(b) where it is reasonable under the circumstances to believe that (i) the assets
that are the subject of the action or that would satisfy the judgment are
subject to flight dissipation or destruction, or (ii) the defendant is subject to
flight;
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(©) where a written notice prior to filing suit is otherwise required by law;

(d) in proceedings to enforce a civil investigative demand or an administrative
summons;

(e) — in domestic relations suits where the plaintiff alleges a risk of violence
from the defendant;

® in suits to foreclose liens; or

(g) in actions pertaining to temporary restraining orders, preliminary injunctive
relief, or fraudulent conveyance of property.

§7 Pleading Requirement

(@) When notice is provided pursuant to subsection 2(a), a copy of such notice
shall be filed as an appendix to the plaintiff’s original complaint.

(b) When notice pursuant to subsection 2(a) is not provided, the complaint
shall set forth the reason for such failure, referencing the relevant rationale
under Section 6.

§8 Penalties

If the court determines that the claimant failed to comply with the notice
requirements set forth in this Act, and such defect is asserted by the defendants(s) within
sixty (60) days of service of the summons or complaint upon such defendant, the claim
shall be dismissed without prejudice and the costs of such action, including attorney’s
fees, may be imposed upon the claimant. Whenever an action is dismissed under this
section, the claimant may refile such claim within 60 days after dismissal regardless of
any statutory limitations period if, during the sixty days after dismissal, proper notice is
effected and the original action was timely filed.

§9 Severability

If any provision of this Act [Rule] or the amendments made by this Act [Rule] or
the application of any provision or amendment to any person or circumstance is held
invalid, the remainder of this Act [Rule] and such amendments and the application of
such provision and amendment to any other person or circumstance shall not be affected
by that invalidation.

Commentary

Section 4’s provision for the appointment of a "court settlement facilitator" could be
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fulfilled by the use of volunteers. Volunteer attorneys have been used to perform specialized
tasks relating to court administration and ADR, for example, as neutral evaluators (see, e.g.,
Early Neutral Evaluation program of the U.S. District Court for the N.D. of California;
Neutral Case Evaluation Program of Fairfax County, Virginia Circuit Courts) and as
court-annexed arbitrators (see Meierhoefer, Court-Annexed Arbirration in Ten District Courts
(1990)). They have also served as court-appointed officers to provide recommendations in
child welfare cases (see Texas Family Code, §11.101, providing for 30 hours of training
from the court to qualify). A court settlement facilitator need not be an attorney, but
experience or training in court administration would seem to be necessary. Community
justice or dispute resolution centers could be a source for facilitators. No provision is made
in this procedure for payment to court settlement facilitators. Many ADR programs have
found that attorneys are willing to provide such services pro bono in the interests of assisting
the courts and the profession. Any particular program could choose to provide some form of
payment.

Section 5 contemplates that courts will establish requirements relating to education,
training, experience, and continuing education for court settlement facilitators. If the Pretrial
Settlement Facilitation Procedure is passed at the same time, qualifications established
thereunder for court settlement facilitators and ADR third-party neutrals could be relied on
for court settlement facilitators under this procedure. However, different qualifications may
be desirable for a court settlement facilitator than, for example, for a mediator.

Offer of Settlement Procedures
It has long been recognized that settlement can be furthered by creating incentives for

parties to make realistic offers of settlement to opponents. Federal Rule of Civil Procedure
68, promulgated in 1938, created such an incentive by penalizing a party who refused an

offer of judgment and who did not obtain a judgment at trial "more favorable" than the offer.

However, the penalty was only to shift "costs" to the offering party, which did not include
attorney fees, and therefore the rule has been little used. In addition, Rule 68 only permits
defendants to make offers of settlement, and not plaintiffs, thus excluding half of the
opportunities for settlement incentives.

. There has been new interest in devising offer of judgment or settlement rules. The
Judicial Conference of the United States proposed amendments to Rule 68 in 1983 to extend
the device to plaintiffs and to add the shifting of attorney’s fees, but these amendments were
not adopted. Considerable experimentation with offer of judgment rules has gone on since
that time in state courts and, most recently, in federal district court Expense and Delay Plans
submitted pursuant to the Civil Justice Reform Act of 1990. Academic writers have also
explored the incentive structures created by offer of judgment rules. Based on these
developments, it now seems possible to craft an offer of judgment rule that will serve the
interests of both settlement and faimess.

The rule in this proposal would extend the offer of settlement to all parties. It would
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apply a sanction, including shifting of attorney’s fees, against a defendant offeree if the
plainuff offeror does at least 50 percent better at trial than the rejected offer or against a
plainuff offeree if, at trial, he recovers less that 50% of the rejected offer. This percentage
was chosen in the belief that case evaluations lack exact precision and that a considerable
margin of error should be accorded to offerees before imposing sanctions.

There is controversy over the very purpose of an offer-of-judgement rule, and for this
reason, this proposal is submitted for discussion simply as an example of the kind of
incentives that might be created to induce settlement. Concern that the rule imposes unfair
pressure on a party has been expressed on behalf of both defendants and plaintiffs. On
behalf of defendants, it is said that plaintiffs, particularly in personal injury suits, will often
be judgement proof and therefore will not be able to pay any of the defendant’s attorney’s
fees shifted to it under the rule. However, since the rule does not apply if there is a
defendant’s verdict, it will be applicable when a plaintiff is the prevailing party but does not
do 50% better than the offer it refused. In that case there will be an award of damages out
.of which the defendant’s attorney’s fees can be paid. On behalf of. plaintiffs, it is said that
plaintiffs with limited resources may be so risk averse that they will accede to an
unreasonable offer under the fear of having to pay the defendant’s attorney’s fees. Of
course, the more reasonable the defendant’s offer, the more pressure it will create on the
plaintiff, but that also occurs when the plaintiff invokes the rule by making an offer to the
defendant. Making the rule available to plaintiffs for the first time empowers them to use the
rule to their advantage as well.

There is one concern, however, that relates to plaintiffs’ possible risk aversion. If
plaintiffs who do not do better by 50% would not only have to pay defendant’s attorney’s
fees, but would also lose their right to recover their own attorney’s fees as prevailing party
(when, as under the Civil Rights Attorney’s Fees Act, a statute awards attorney’s fees to a
prevailing party), they have a great deal to lose. This is the situation under the present
interpretation of Rule 68 by the Supreme Court in Marek v. Chesney, 473 U.S. 1 (1985).
For this reason, this proposal would provide a set-off for a plaintiff who is sanctioned under
the rule for the plaintiff’s attorney’s fees incurred before the date the offer was made which
plaintiff would have been entitled to recover as prevailing party. This removes one of the
most serious concerns of civil rights and other plaintiffs in fee-shifting cases. It also creates
an incentive for defendants to make an early reasonable offer of settlement to cut off the
plaintiff’s set-off entitlement, which is to the plaintiff’s advantage in obtaining a settlement
without incurring the cost and delay of trial.

All of the ramifications of this type of arrangement have not been thoroughly explored by
the Working Group and will be a topic for discussion at the Symposium.

Proposal (To be Implemented by Statute or Rule)

) §1 Offer of Settlement

Any party may make an offer of settlement to another party.
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(a) The offer must:

() be in writing and state that it is an offer of settlement made under this rule;

) be served at least 60 days after service of the answer or other responsive
pleading;

3) not be tiled with the court;

%) remain open for at least 45 days; and

(5)  specify the relief offered.

(b) An offer may be withdrawn by writing served on the offeree only if
it has not been accepted and if the time period during which it is to remain open
has not expired.

§2 Acceptance; Disposition

(a) An offer made under §1 may be accepted by a written notice served
on the offeror within the time that the offer remains open.

(b) If a party ftiles the offer, notice of acceptance, and proof of service,
the clerk or court must then enter the judgment specified in the
offer. '

§3 Rejection

(a) An offer is rejected if the offeree conveys a rejection in writing to
the offeree within the time period specified in the offer that it would remain open.

(b) An offer is deemed to be rejected if it is not accepted within the
time period specified in the offer that it would remain open. If the offer specifies
no period for the offer to remain open, it has a time period of 45 days.

§4 Successive Offers
A party may make an offer of settlement after making or failing to accept an earlier

offer. A successive offer that is rejected does not deprive a party of sanctions based on an
earlier offer, but a party would not be entitled to sanctions from muitiple offers made by

that party.

§5 Sanctions (See Introductory Remarks preceding this Proposal for disussion of this

Section.) .

(a) If the judgment finally obtained by a plaintiff offere¢ i1s not greater
than 50 percent of the amount of a defendant’s monetary offer, or, when the offer
involves nonmonetary relief, is not substantially equivalent to the property or to
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the relief specified in the defendant’s offer, the plaintiff offeree shall pay the
defendant offeror’s costs, including all reasonable attorney’s fees and expenses,
excluding expert witness fees and expenses, incurred after the date that
defendant’s offer is made, minus those reasonable attorney’s fees, costs, and
expenses incurred by the plaintiff offeree prior to the date of the offer which such
plaintiff offeree would have been entitled to recover as prevailing party. This

subsection (a) shall not apply if the defendant offeror is awarded a take-nothing
judgment against the plaintiff offeree.

(b) If the judgment finally obtained by a plaintiff offeror against a
defendant is greater than 150 percent of the amount of the plaintiff’s offer, or,
when the offer involves non-monetary relief, is substantially equivalent to the
property or to the relief specified in the offer, the plaintiff offeror shall recover
the plaintiff offeror’s reasonable attorney’s fees, costs, and expenses, excluding
expert witness fees and expenses, incurred after the date that plaintiff’s offer was
made. Such recovery shall be in addition to the right to recover any other costs
pursuant to statute or rule, except that a plaintiff offeror may not recover twice for
the same costs, attorney’s fees, or expenses.

(c) Upon motion and for good cause, the court may reduce the sanction
- to avoid undue hardship, or for any other compelling reason justifying the offeree

party in having sought a judicial resolution of the suit rather than accepting the
offer of settlement.

(d) In comparing the amount of a monetary offer with the judgment
finally obtained, the latter shall not include any amounts included in that judgment
that are attributable merely to the passage of time from the making of the offer,
such as prejudgment interest, nor include attorney’s fees incurred from the making
of the offer to the entering of final judgment.

§6 Nonapplicability

This rule does not apply to an offer made in an action certified as a class or
denivative action or in an action involving family law, divorce, or child custody.

Commentary

This Act is derived from a number of different sources, including Federal Rule of Civil
Procedure 68; proposed amendments to Rule 68, see Preliminary Draft of Proposed
Amendments to the F Rules of Civil Pr re, 98 F.R.D. 337, 363-67 (1983); a draft
of proposed changes to Federal Rule of Civil Procedure 68 circulated by Professor Edward
H. Cooper, Reporter to the Advisory Committee on Civil Rules (letter of Jan. 21, 1993),
which, in turn, was based on proposals by Judge William Schwarzer, Fee-Shifting Offers of
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Judgment - An Approach to Reducing the Cost of Litigarion, 76 Judicature 147 (1992); and a
draft of a proposed new rule of Texas Civil Procedure, 2 Alternative Resolutions 10 (Winter
1992), which, in turn, was influenced by an offer of judgment rule in the Civil Justice
Expense and Delay Reduction Plan Pursuant to the Civil Justice Reform Act of 1990 of the
U.S. District Court for the Eastern District of Texas (Chief Judge Robert Parker), Art.
6(9)(Dec. 31, 1991). See also Rowe & Vidmar, Empirical Research on Offers of Settlement:
A Preliminary Report, 51 Law & Contemp. Probs. 13 (1988); Burbank, Proposals to Amend
Rule 68 - Time to Abandon Ship, 19 U.Mich.J.L.Ref. 425 (1986); Simon, The Riddle of Rule
68, 54 Geo.Wash.L.Rev. | (19895).

A number of states, by either statute or rule, have offer of judgment or settlement rules.
Those that are substantially similar to Federal Rule 68 include Kansas (Kan. Stat. Ann. sec.
60-2002 (1992 Supp.)); Montana (Mont. Code Ann. tit. 25, ch. 20, R.Civ.P.Rule 68
(1991)); Nebraska (Neb. Rev. Stat. sec. 25-901 (1989)); New York (N.Y. Civ. Prac. L. &
R. 3221 (McKinney 1992)); North Carolina (N.C. Gen. Stat. ch. 1AA, art. 8, Rule 68
(1990)); Territory of Puerto Rico (P.R. Laws Ann. tit. 32, Append. III, sec. 35.1 (1992));
South Carolina (S.C. Code Ann. R.Civ.P., Rule 68 (Law. Co-op 1976)); and South Dakota
(S.D. Cod. Laws Ann. sec. 15-6-68 (1984)). The California rule makes the offer procedure
available to all parties (Cal.Civ.Proc.Code sec. 998 (West Supp. 1993)).

State offer of judgment or settlement procedures that provide different standards for
sanctions than Federal Rule 68 include Connecticut (Conn.Gen.Stat.Ann. sec. 52-195 (West
1991)(plaintiff must obtain a final judgment greater than the offer plus interest thereon));
Florida (Fla.R.Civ.P. 1.442 (offeree must do better by more than 25 percent of the offer));
and Wisconsin (Wis. Stat. Ann. sec. 8077.01 (West Supp. 1992)(sanctions limited to costs
and an interest penalty using a 12 percent annual rate)). Some rules expressly exclude the
shifting of attorney’s fees as a sanction (e.g., California, Colorado and Nevada).

Sec. | accords any party the right to make an offer of settlement to any other party.

Sec. I(a) provides more precise standards than does Rule 68 as to the mechanics and time
periods governing the making of the offer.

Sec. 1(a)(1) requires the offer to be in writing; no exact words are required other than that
the terms of the offer be apparent and it be indicated that it is an offer made under this rule.

The provision in Sec. 1(2)(2) that an offer cannot be made before 60 days after service of
the answer is intended to insure that the parties have a reasonable period of time after the
joinder of pleadings to assess their cases. Using the filing of the answer or other responsive
pleading as the date from which the time period runs is based on a belief that offers of
judgment could cause more harm than benefit if made before an answer is filed.

The provision in Sec. 1(a)(3) that the offer not be filed with the court is fo prevent the
conduct of the parties in offer of settlement matters from being brought to a court’s attention
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and possibly prejudicing a party.

The requirement in Sec. 1(a)(4) that an offer remain open for 45 days provides a generous
period to allow an offeree to assess an offer.

The provision in Sec. 1(b) that an offer may be withdrawn only before it is accepted and
after the expiration of the time period during which it was to remain open recognizes that an
offeree may expend time and money in considering an offer. For this reason, the offeror
should not be permitted to withdraw it until the time period for remaining open has passed.

[f the conditions are met, an offer may be withdrawn and will have no further consequences. .

Sec. 2(a) requires that acceptance also be made in writing. The acceptance must be made
within the time period, at least 45 days, which the offer specified that the offer would remain
open.

Sec. 2(b) requires that an offer which is accepted be entered as a judgment.

Sec. 3(a) provides that an offer can be formally rejected by conveying a
rejection in writing to the offeror.

Sec. 3(b) provides another form of rejection of an offer: an offer is deemed to be rejected
if not accepted within the time period specified in the offer during which it would remain
open. If the offer specifies no time period for remaining open, it has a time period of 45
days, and when that period has passed, it will be deemed to be rejected.

Sec. 4 permits successive offers. The reason to allow successive offers is that parties
may want to make new offers based on a reevaluation of the case due to discovery and other
information. It would seem that successive offers would often be more favorable to the
opposing party. This would result in a greater likelihood that the opposing party would be
subjected to sanctions for refusal, and the successive offer would create a greater incentive
for the opposing party to accept it and for the case to be settled. If an offeror would be
entitled to sanctions under more than one offer, it would be required to choose which offer it
wants to recover sanctions under.

Just as successive offers are permitted, there may be counter offers back against an
offeror. In applying sanctions, the amount of sanction would be computed for each offer and
counter offer, which could partially cancel each other out.

The term "plaintiff” used in Sec. S is intended to refer not only to plaintiffs, but to any
party claimant regarding a claim it is asserting, such as a defendant asserting a counter-
claim, a co-party asserting a cross-claim, or a party asserting a third-party claim. Likewise
the term "defendant” is intended to refer not only to defendants, but to any party against
whom a claim is asserted regarding that claim, such as plaintiff against whom a counter-
claim is asserted, a co-party against whom a cross-claim is asserted, or a party against whom
a third-party claim is asserted.
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Sec. 5 contemplates that, upon the application of a party, the court will hold a hearing on
the application of sanctions. The sanctions are mandatory unless the amount is reduced by
the court as authorized in sec. 5(c).

The 50%-150% percentages in Sec. 5(a) & (b) that trigger sanctions were chosen in the
belief that case evaluations by parties and their attorneys often lack exact precision and that a
considerable margin of error should be accorded to offerees before imposing sanctions. The
higher margin of error, however, could remove the incentive to settle in certain cases, and
there is an argument for lowering the percentage to 25% to affect a larger range of offers.

To offset the potential for disparate impact of such a rule on individual plaintiffs who
might be more risk averse, the rule would limit the defendant’s recovery of its attorney’s
fees to those incurred after the date the offer was made and would permit the plaintiff to
offset its required payment with those attorney’s fees that it incurred before the date the offer
was made that plaintiff would have been entitled to recover as prevailing party. This rule
thus modifies the interpretation of Rule 68 in Marek v. Chesney, 473 U.S. 1 (19895), that
when a statute awards a prevailing party attorney’s fees as part of costs, a plaintiff who did
not obtain a judgment greater than the defendant’s offer loses the right to recover such
attorney’s fees. This rule would allow a set-off for those attorney’s fees incurred by a
plaintiff before the date the offer was made which plaintiff would have been entitled to
recover as prevailing party.

The following is an example of how the sanctions under Sec. 5(a) would apply: In an
action in which a prevailing-party plaintiff is entitled under a statute to recover its attorney’s
fees, plaintiff refuses defendant’s offer to settle for $100,000. Plaintiff obtains a judgment of
$49,000 and thus is subject to sanctions (it had to obtain a judgment of more than $50,000).
Assume that plaintiff’s reasonable attorney fees incurred before the offer were $5,000, and
that defendant’s reasonable attorney’s fees incurred before the offer were $4,000 and after
the offer were $15,000. Plaintiff would have to pay defendant $10,000 ($15,000 minus
$5,000). This example demonstrates that there is an incentive for defendants to make an
early offer of settlement before plaintiff has run up high attorney’s fees and when most of
defendant’s attorney’s fees will be in the post-offer category.

For an example of sanctions under Sec. 5(b), defendant refuses plaintiff’s offer to settle
for $50,000. Plaintiff obtains a judgment of $76,000 and thus defendant is subject to
sanctions (it had to keep plaintiff’s judgment below $75,000). Assume that plaintiff’s
reasonable attorney’s fees incurred after the offer were $17,000. Defendant would have to
pay plaintiff $17,000.

It is contemplated that the amount of "reasonable attorney’s fees" will be calculated on a
fee-per-hour basis. Thus attorneys will have to keep records of their time. When an attorney
works on a contingent-fee basis, the amount of reasonable attorney’s fees will still have to be
computed on a fee-per-hour basis. Statutes and rules that shift attorney’s fees to a prevailing
party now generally require contingent-fee attorneys to determine their fees on an hourly
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basis.

When offers to settle involve nonmonetary relief, the court will have to determine if the
nonmonetary relief ultimately obtained in the judgment is or is not "substantially equivalent"
to the property or relief specified in the offer. This is consistent with the practice followed
by most courts under Rule 68. Comparing nonmonetary relief, however, is much more
difficult than comparing monetary relief, and a valid option would be to limit the offer of
judgment rule to situations only involving monetary relief. One possible formula for
determining whether the nonmonetary relief obtained in the judgment is greater than what
was offered is whether the "judgment includes substantially all the nonmonetary relief offered
and grants additional relief." Cooper, Letter of Jan. 21, 1993, supra.

The provision in Sec. 5(a) that the sanctions awardable to a defendant "shall not apply if
the party defendant is awarded a take-nothing judgment against the adverse party claimant” is
consistent with the interpretation of Federal Rule 68 in Delta Air Lines v. August, 450 U.S.
346, 350-53 (1981). This limitation is necessary as otherwise any defendant who obtained a
take-nothing judgment would be entitled to sanctions if it had made even a nominal offer
since, for example, a zero judgment would not be greater than 50% of the amount of a one-
cent offer.

Sec. 6 excludes class and derivative actions in the belief that the duties of representation
owed by the representative party and his attorneys to the class could be adversely impacted
by an offer of judgment rule. Actions involving family law, divorce, or child custody are
also excluded because the issues at stake often involve non-monetary relief and highly
emotional questions as to which the incentives created by the rule might not be effective and
fair. Other situations in which the rule might cause unfaimess can be remedied by the
authority in sec. 5(c) for the court to reduce the sanctions to avoid undue hardship or for any
other compelling reason for the offeree to have sought a judicial resolution.
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DISCOVERY AND TRIAL PROCESS
Discovery

When the Federal Rules of Civil Procedure became effective in 1938, the far-reaching
discovery provisions they contained were part of a vision of the best and most effective way
to resolve disputes: each party would have the opportunity to approach trial fully armed with
facts known to the other side. The course of the lawsuit could be based on all relevant
information since both sides would be "laying their cards on the table." Lawyers would have
the tools they needed to assist clients in resolving disputes short of trial, and, where trial was

necessary, lawyers apprised of all the facts would be able to come to trial prepared to home
in on the essential issues.

It is clear today that the wide open discovery system initiated by the Federal Rules and
adopted by most states has produced mixed results. Many contend that discovery has become
an end in itself. Much discovery proceeds on the assumption that the case will be tried, yet
in today’s civil justice system fewer than five percent of all cases go to trial. More focused,
productive uses of discovery -- preparing a case for disposition on motion, leading the parties
to settlement, identifying issues appropriate for summary judgment -- are eclipsed by the
time and effort spent conducting discovery in preparation for trials that will never occur. As
a result, while the potential for using discovery to clarify issues and facilitate either
settlement or an efficient trial still exists, the feeling is widespread, among lawyers and
non-lawyers alike, that discovery is a prime culprit for the delay and cost that plague the
civil justice system.

Although some critics believe that discovery is at the root of most of the trouble in the
civil justice system, defining the problem with precision is not easy. A number of studies,
including a very recent statistical study of five state court systems conducted by the National
Center for State Courts,' show that discovery does not take place at all in almost half of all
civil cases.? The NCSC study found that most cases in which discovery does take place
involve three or fewer discovery "events."

At the same time, studies that measure the perceptions of judges and lawyers find that
they consider discovery abuse to be a problem. The problems mentioned most frequently
include the practice of using "boilerplate” discovery -- for example, firing off a massive
number of general interrogatories -- before understanding anything about the nature of the
particular case; requests that seek broad categories of information unrelated to the merits of
the case; technical objections to ambiguities in an opponent’s discovery requests that an
understanding of the case would make unnecessary; and other dilatory tactics in responding
to discovery, such as withholding information on a false or shaky claim of privilege.

When these studies are taken as a whole, it appears that, while discovery abuse does not

occur in all cases, when it does occur it has a disproportionate impact on expenditures of
time and money by courts and litigants alike.’ A case with only one discovery "event" may
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appear on the surface to be within appropriate limits but, in reality, even a single set of over-
broad interrogatories or one deposition conducted in a dilatory fashion wastes time and
money and has a negative impact both on individual litigants and on the system as a whole.
Discovery abuse can cause system costs to escalate and delays to increase, eroding public
confidence in the system by making swift justice unavailable and justice itself prohibitively
expensive. Delay can cause grave financial hardship to individual litigants and can impede
the ability of businesses and other organizations to pian for the future.

In examining ways to improve the discovery system, the Working Group on Discovery
and Trial Process faced a task both similar to and different from that undertaken by the Early
Settlement and Case Management working groups. Like those groups, the Discovery working
group focused on making swift justice more accessible and less costly. Unlike the areas
focused on by the other working groups, however, discovery reform is not a new idea. It
lacks the "frontier” quality that still adheres to notions of alternative dispute resolution and
case management. A significant part of the working group’s task was therefore to consider
what reforms have taken place or have been proposed, what impact they have had on
perceived problems with discovery, and what reform efforts are most likely to be successful.
An additional challenge was to recognize that a successful reform effort must address a broad
spectrum of cases, including those where little or no discovery takes place, not just the
"monster cases" where discovery abuse is most prevalent. Working group members
represented a variety of interests coming together to find areas of agreement about discovery
reforms that could make the system more precise and efficient. Members considered the
literature regarding the problems posed by the current discovery system, examined and
discussed a variety of existing efforts at discovery reform, and spoke with judges and
lawyers in jurisdictions where reforms have been adopted or proposed.

Discovery Reform Efforts

In an effort to control the amount of time and money spent on discovery, a number of
reforms have been considered by various junsdictions and many have been adopted. They
include:

® [ncreasing judicial involvement in monitoring discovery. A prime example of this is
Federal Rule of Civil Procedure 26(f), the discovery conference provision added to Rule
26 in 1980. Case management techniques that include holding a discovery and status
conference also take this approach. See, e.g., Kentucky Rule of Civil Procedure 90.

® Automatic disclosure. Disclosure of certain information without the
need for formal discovery requests is required in proposed Federal Rule of Civil
Procedure 26, discussed further below. A number of state and federal courts have rules
requiring the exchange of specified categories of information. See, e.g., Central District
of California Local Rule 6; Arizona Rule of Civil Procedure 26.1.

® Phased discovery. This concept includes a variety of possible phases,
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including discovery addressed only to certain issues (including issues relevant to
alternative dispute resolution) and sequencing by parties or by discovery form (e.g., first,
requests for documents; then depositions; then interrogatories and requests for
admission).® A number of district court plans under the Civil Justice Reform Act provide
for phased discovery, with complex cases considered the most appropriate for such
treatment. Massachusetts District Court Rule 2.05 encourages the use of phased discovery
In every case.

Numerical limitations on discovery. More than 50 federal district courts
have adopted presumptive numencal limits on discovery, the most common of which
limit the number of interrogatories.’

Time limits. Professor Earl Dudley of the University of Virginia has

argued that much of the inefficiency inherent in modern discovery could be curbed if the
time for discovery were strictly limited.® The Eastern District of Virginia uses an
across-the-board discovery time limit of 90 days for all civil cases.’

Narrowing definition of relevance. Federal Rule of Civil Procedure

26(b)(1) permits discovery of any unprivileged matter "relevant to the subject matter
involved in the pending action.” Some courts and commentators would strictly construe
this concept of relévancy, reasoning that its breadth allows much groundless discovery
deliberately aimed at increasing costs rather than uncovering useful information.'

Tailoring discovery according to the subject matter or complexity of the

case. Examples of this type of effort include uniform interrogatories for automobile
accident cases (see Uniform Rules of Practice for the Supreme Court of Arizona, at
Appendix XVII (interrogatories 501-93)), and proposals for local rules establishing in
advance different schedules for discovery for different types of cases based on their
subject matter or, alternatively, on their complexity.

Requiring -urties to attempt to resolve discovery disputes prior to

applying to the courr for relief. Many federal jurisdictions have enacted local rules with
such a requirement; some have recently extended these rules under Civil Justice Reform
Act implementation plans. See, e.g., Civil Justice Reform Act Plan of the Eastern District
of Pennsylvania, Section 5:01.

Imposition of sancrions for discovery abuse. Federal Rule of Civil

Procedure 26(g), added to Rule 26 in 1983, imposes sanctions for the improper use of
discovery, including reasonable attorney’s fees. A similar rule was adopted by Arizona in
1991. See Arizona Rule of Civil Procedure 26.1(e). In 1991, the President’s Council on
Competitiveness proposed a "loser pays" system whereby the party losing a discovery
motion would pay the winner costs and attorney fees.
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Consensus on Discovery Reform

The working group’s charge to develop a consensus proposal aimed at improving.
discovery was particularly significant given the number of attempts at discovery reform
already in existence. The inability of any single reform to solve completely the problems of
discovery suggests that, at least in part, rule changes imposed from above without attorney
participation or agreement cannot achieve total success. Along these lines, in a 1993 study of
attorneys’ views on discovery in the state courts, authors from the National Center for State
Courts observed that, "the success of any procedural reforms of the civil discovery process
will depend on their ability to change the attitudes and behaviors of attorneys."!!

While some support for each of the reform proposals listed above could be found among
members of the working group, resistance was expressed to "one size fits all” procedural
reforms. For example, some members supported the concept of numerical limits on discovery
initiatives for most lawsuits, but understood the concern of other members about the
application of these limits in particular kinds of cases. In general, the reaction of the working
group was not unlike that of the attorneys described in the 1993 NCSC study who "do not
welcome rigid rules that restrict their ability to pursue their case."'?

In particular, the group rejected the automatic disclosure provision in proposed Federal
Rule of Civil Procedure 26(b)(1), currently under consideration by Congress. This proposal
would require the disclosure of certain categories of information without the necessity of
either party framing a discovery request. Some working group members found that the
categories of information set forth in the rule were not precise enough to be workable. Many
foresaw a negative impact on large, complex cases where more control is necessary, and a
strong possibility of expensive satellite litigation. The group felt that greater success in
streamlining discovery and averting procedural disputes could be achieved by requiring
attorneys to create a discovery plan tailored to the needs of an individual case and to restrict
the time available for discovery.

Rather than proposing specific across-the-board rule changes, the working group supports
a "meet and confer" rule that would permit attorneys to consider the applicability of a menu
of discovery initiatives, including the reforms listed above, to their particular cases.
Recognizing that much discovery abuse results from lack of focus, the proposal includes
varying time limits on discovery based on the complexity of a case and an early meeting of
counsel to develop a proposed joint Scheduling Order. The group’s proposal, discussed in
further detail below, also mandates that the court enter a Scheduling Order, based upon the
parties’ proposed order or modified as the court sees fit. The proposal is consistent with the
sort of reform supported by attorneys participating in the 1993 NCSC survey:

Three of the proposed measures [to control discovery] stand out as the most favored by
the attorneys.... [S]etting a time frame for completing discovery is among the three
highest rated measures.... [T]he other top rated proposals are to require an early
discovery conference or plan and to require counsel to negotiate discovery conflicts
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themselves. Both of these measures also were viewed favorably by large majorities of
attorneys practicing in the federal courts (Harris, 1989) as well as the respondents to the
Defense Research Institute’s study of state court litigation (Defense Research Institute,
1992). Each of these proposals calls for the establishment of parameters within which
attorneys can still control the progress of their cases. These measures also would require
the court to play a role in getting the case on track and keeping the attorneys within the
bounds of the game plan."

The meet and confer proposal is an attempt to move discovery away from the exclusive
focus on trial preparation that has long dominated discovery practice. It seeks. to make
discovery part of a modern dispute resolution system that, in addition to trial, relies on
settlement and alternatives to trial in resolving disputes.'* With significant attorney support
and judicial oversight, it is anticipated that an early meeting of counsel to frame and refine
discovery in the context of an individual case will help to streamline the discovery process,
making it less costly for litigants. :

Review and Comment Process

The working group's proposal was widely circulated for review by lawyers, judges and
legal scholars. A number of comments were received concerning one of the most
challenging issues faced by the working group: how to deal with litigants who refuse to
participate in good faith in framing a discovery plan. - The group’s proposal includes a
section that tracks Federal Rule 37 by requiring the imposition of costs and fees on
recalcitrant litigants. Some commentators found this section problematic but, in the absence
of suggestions for an alternative enforcement mechanism, the group’s proposed rule retains
the cost and fees section as originally written. It should be pointed out, however, that the
proposed rule may be adopted without this section, leaving a jurisdiction free to devise its
own method for ensuring good faith cooperation by all litigants in a more focused discovery
process.

Another area that drew comment is the inclusion in the proposed rule of discovery time
tracks. The working group was committed to including discovery time limits in its proposal
as a way of making discovery less costly and time consuming, thus allowing litigants to reach
a resolution of their dispute without unnecessary expense and delay. This commitment
incorporates the recommendations of a clear majority of lawyers surveyed in 1993 by the
National Center for State Courts, as well as identical findings of earlier similar surveys. In
response to suggestions by some who reviewed the proposal, commentary was added
following the proposed rule to make clear that the specific time tracks may be altered to meet
the needs of a particular jurisdiction. In addition, the rule was revised to reflect comments
that there should be some means of changing the track to which a case is assigned if
subsequent developments in a case so require.

Proposed Meet and Confer Rule
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A number of jurisdictions have meet and confer rules in place!® or are considering their
adoption.'* Commentators have supported the requirement of an early meeting of counsel'’ as
have a variety of interest groups.'® The working group’s proposed meet and confer rule
draws heavily on similar rules used in three federal jurisdictions, the Southern District of
Florida (Local Rule 16.1), the Central District of California (Local Rule 6), and the District
of Guam (Local Rule 235); a proposed local rule for the Southern and Eastern Districts of

New York; and a proposal by Griffin Bell, Chilton Davis Varner and Hugh Gottschalk in a
recent law review article.

The rule requires that attorneys meet prior to conducting any discovery in order to
develop a plan that will control the timing and form of discovery throughout the case. It is
based on the notion that a case-by-case evaluation of discovery needs and attorney
participation in fashioning a discovery plan will help to eliminate the boilerplate discovery
and technical objections that consume time and waste money under the present system.
Recently Judge William O. Bertelsman, Chief Judge of the Eastern District of Kentucky,
observed that an early meeting of counsel serves this purpose, stating that, "If the attorneys
have to start by getting together and discussing what the case is really about, instead of firing
off a barrage of interrogatories and deposition notices at each other, a much more
cooperative spirit seems to result...."'? Similarly, the New York State Bar Association
Section on Commercial and Federal Litigation, proposing a local meet and confer rule, made
the following observation: '

In our view, what becomes discovery abuse often starts when discovery requests are
made or objected to before the parties have adequately considered what evidence is
needed to try the action. A related cause is the frequent practice of both parties’ firing
off mammoth discovery requests at the outset of a litigation, in order to prove to the
other that each is serious about pursuing the litigation.... To address this perceived
antecedent of discovery abuse, the proposed local court rule requires counsel to consult

on the scope of discovery and to jointly plan its course before any party makes a
discovery request.?

The salient features of the proposed rule are the following:

® Meering at the owtset of the lawsuit. Counsel are required to meet very
early -- within 20 days after the answer is served -- so that they can develop a
customized and efficient discovery process for the case. The early meeting also provides
an opportunity to identify and resolve many potential problems before they slow down
the progress of the case or consume large amounts of time and money in the process of
being resolved by motion. In proposing a similar rule, Griffin Bell and his coauthors
noted that, "It is based on the unremarkable notion that discovery problems in an
adversarial process can be eliminated by early planning by the parties and involvement
by the court on a case-by-case basis.... [T]he Meet and Confer Rule would allow the
parties to sculpt their own cases and to present basic discovery issues to the court early
in the litigation."
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Purpose of meering. The early meeting of counsel in the proposed rule has four
purposes: '

1. Assignment of case to a discovery track with presumptive time limits. Lawyers are
required to determine which of three tracks (expedited, standard or compiex), each w :th
a presumptive time limit for discovery, is most appropriate for their case. The use o:
strict ime limits for discovery is intended to make the process more focused and
efficient by requiring that discovery be conducted in a concentrated effort rather than in
fits and starts with long periods of inaction.?? These time frames can be altered to
respond to the mix of cases in a particular jurisdiction.

2. Drafting a discovery plan. The discovery plan provides an opportunity for lawyers
to tailor discovery to meet needs of individual cases. They are advised to consider the

appropriateness of phased discovery, limitations on discovery and voluntary disclosure,
and are required to draft a plan showing both what discovery will take place and a
schedule for its completion within the limits of the applicable discovery track.

3. Discussing settlement of the action. In addition to refining discovery and making it
more efficient, the early meeting of counsel can facilitate the early settlement of the
action.

4. Considering alternative dispute resolution. It is appropriate to consider at an early

meeting whether alternative dispute resolution is suitable for the case, which alternative.
dispute resolution procedure is most desirable, and what discovery plan best serves the
objectives of the alternative dispute resolution procedure.

Prompr submission of proposed scheduling order. Within ten days of

the early meeting, counsel must submit a discovery plan and a proposed scheduling order
to the court. Where counsel cannot agree on a joint proposed order, separate orders
may be submitted with a brief description of matters in dispute.

Judge must enter scheduling order. The meet and confer rule does not

provide simply another opportunity for counsel to come together to discuss discovery;
rather, it confers an obligation on counsel to focus both on the timing and exact nature
of discovery and to commit to a course of action that will shape how that discovery takes
place. The judge’s entry of a scheduling order, based on the parties’ proposed order or
modified as the judge deems necessary, formalizes counsel’s agreement. The provision
requiring the judge to enter a scheduling order is therefore critical to the operation of the
meet and confer rule. It is judicial involvement that one group of commentators termed
"the fundamental premlse of a more cost-effective discovery process. ">

Exemprions and Enforcement. The proposed rule gives the court discretion to exempt
actions from the operation of the rule on a case-by-case basis or by local rule. It
incorporates the enforcement mechanism of Federal Rule of Civil Procedure 37,
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requiring the court to impose costs and fees on litigants who refuse to participate in good
faith in framing a discovery plan.

Proposal (To be Implemented by Statute or Rule)
§1 Early Meeting of Counsel and Proposed Scheduling Order

In any action, as soon as practicable but in no event more than twenty (20) days after
the filing of an answer by the last answering defendant or within sixty (60) days after the
filing of a complaint (whichever shall first occur), unless extended by stipulation of the

parties for a period not to exceed twenty (20) days, counsel for the parties shall meet for
the following purposes:

A. Discovery Tracks
To determine the proper discovery track for the case:
i. There shall be three discovery tracks, as follows:
(a) Expedited -- a relatively non-complex case requiring only 1
to 3 days of trial may be assigned to an expedited track in which discovery
shall be completed within 90 days from the date of the Scheduling Order.
(b) Standard Track -- a case requiring 3 to 10 days of trial may
be assigned to a standard track in which discovery shall be completed
within 180 days from the date of the Scheduling Order.
(¢) Complex Track -- a complex case requiring over 10 days of
trial may be assigned to the complex track in which discovery shall be
completed within 365 days from the date of the Scheduling Order.

In no case shall the discovery period exceed 365 days without a showing of
extraordinary good cause.

it. Evaluation and Assignment of Cases
The following factors shall be considered in evaluating and assig.ning cases to a particular
track: the type of case, the complexity of the case, number of parties, number of witnesses,
volume of evidence, problems locating or preserving evidence, time estimated by the parties

for discovery and time reasonably required for trial. The majority of civil cases will be
assigned to a standard track.

ili.  Track Designation in Proposed Scheduling Order
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The parties shall recommend to the Court in their proposed Scheduling Order to which
particular track the case should be assigned. At the request of either party, the judge may
consider redesignating the track to which a case has been assigned based on subsequent
developments in the case.

B. Discovery Plan and Schedule

To draft a plan for discovery, including both what discovery will take place and a
schedule for its completion. The discovery plan should consider whether discovery should be
conducted in phases, should be limited in some fashion or should be focused on particular
issues, and whether limits should be placed on the use of particular discovery devices. The
discovery plan shall take into account any alternative dispute resolution procedures that will
take place, including what discovery is necessary and desirable in order to serve the
objectives of the alternative dispute resolution procedure.

This discovery plan shall contain a schedule for completing all discovery, including the
following, within the time limits of the applicable discovery track contained in paragraph A:

Request for and production of documents by the parties;

Requests for and production of documents by nonparties;

Propounding and responding to interrogatories;

Depositions of (a) parties and (b) non-parties;

Exchange of documents and other information without the

necessity of a formal discovery request;

6. Identification of expert witnesses, providing their reports or
otherwise disclosing their anticipated testimony, and deposing the experts;

7. ldentification and exchange of the exhibits each party intends to
offer at tnal;

8. Providing a computation of damages;

9. Any contemplated motions relating to discovery.

e

C. Settlement
To discuss settlement of the action.
D. Alternative Dispute Resolution

To determine whether the case is suitable for alternative dispute resolution and, if so, to
agree upon an alternative dispute resolution procedure and the date thereof.

§2 Notice of Requirement

Counsel for plaintiff, or plaintiff if proceeding pro se, shall be responsible for giving
notice of the requirements of this rule to each defendant or counsel for each defendant as
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soon as possible after such defendant’s first appearance.
§3 Submission of Joint or Separate Scheduling Orders

Within ten (10) days of the Early Meeting of Counsel, counsel shall jointly submit to
the Court a discovery plan and a scheduling order which reflect the agreements reached
with respect to the provisions of this Act (Rule). The Proposed Scheduling Order shall
include assignment of the case to a particular discovery track. With respect to those
issues on which the parties are unable to agree, each party shall within ten (10) days
submit its own proposed order with a brief description of the matters in dispute and the
party’s position with respect to those matters.

§4 Scheduling Order and Conference

Based on the submissions of the parties, the court shall enter an appropriate
Scheduling Order. The Court may, in its discretion, order counsel to attend a Scheduling
Conference prior to entering this order. If the trial court fails to enter an appropriate
order or to schedule the matter for conference within 30 days after receiving the parties’
agreed or proposed orders, the magistrate assigned to the case shall act forthwith to enter
an order or schedule a conference.

No discovery shall be conducted by any party prior to the Court’s approval of the
Scheduling Order.

§5 Award of Expenses (See Commentary for discussion of thiﬁ Section)

With respect to any dispute resolved by the Court arising out of the early meeting of
counsel or the submission of the agreed order required by the Act (Rule), the Court shall
award to the prevailing party its reasonable expenses, including attorneys fees, incurred
in bringing the dispute before the Court, unless the Court finds that the position of the
losing party was substantially justified or that other circumstances make an award of
expenses unjust.

§6 Exempt Actions

If the Court determines that this Act (Rule) will not promote the just, speedy, and
inexpensive resolution of certain actions or types of actions, including those in which no
discovery is required, the Court by local rule or order in a particular action may exempt
those actions from the requirements of this Act (Rule).

Commentary

This procedure is derived from a number of sources: local rules in effect in the Southern

District of Florida (Local Rule 16.1), the Central District of California (Local Rule 6), and
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the District of Guam (Local Rule 235); a proposed local rule for the Southern and Eastern
Districts of New York, 127 F.R.D. 625, 639-40 (1989); and a proposal by Griffin Bell,
Chilton Davis Varner and Hugh Gottschalk in Automatic Disclosure in Discovery -- The Rush
to Reform, 27 Ga. L. Rev. | (1992). The rule provides counsel an opportunity to consider
the discovery needs of a case before formal discovery begins, and confers responsibility on
counsel to develop a discovery plan that will serve as the roadmap for discovery throughout
the case. This provision 1s aimed at reducing the abusive practice of making uninformed,
unfocused and sometimes excessive discovery requests, often as a matter of course.

Section | adopts the approach of the Southemn District of Florida, requiring a meeting 20
days after the answer of the last answering defendant or 60 days after the filing of the
complaint, whichever comes first. It adds a provision for up to a 20 day extension of time by
stipulation, an effort to avoid the need for judicial involvement at this stage.

Section 1(A) adopts a modified version of the tracking system in effect in the Southern
District of Florida, and uses a multi-factored approach to defining tracks. The use of
specified presumptive time limits has as its aim making discovery more focused and efficient.
See generally Earl C. Dudley, Jr., Discovery Abuse Revisited: Some Specific Proposals to
Amend the Federal Rules of Civil Procedure, 26 U. San Fran. L. Rev. 189 (1992). It is
intended that in no case would the discovery period exceed one year without a showing of
extraordinary good cause. These time tracks may be altered to respond to the mix of cases in
a particular jurisdiction. They reflect the working group’s commitment to discovery time
limits as a way of making discovery less costly and time consuming, thus allowing litigants
to reach a resolution of their dispute without unnecessary expense and delay. This
commitment incorporates the recommendations of a clear majority of lawyers surveyed in
1993 by the National Center for State Courts, as well as identical findings in earlier similar
surveys. This section also includes a provision recognizing that in some instances the initial
designation of a track may need to be changed to respond to subsequent developments in a
case. :

Further discussion on the ramifications of establishing time tracks will occur at the
symposium.

Section 1(B) requires the drafting of a discovery plan that not only sets forth a schedule
for traditional discovery but also considers the use of a variety of discovery reforms that may
be appropriate in an individual case, even when such reforms have not been enacted by local
rule or otherwise. These include phased discovery, numerical limits on discovery, and
exchange of information without the necessity of a formal discovery request. The discovery
plan may also address discovery aimed at serving the objectives of an applicable alternative
dispute resolunon procedure.

Section 2 places responsibility for convening the early meeting of counsel on plaintiff’s
lawyer or on plaintiff in order to conserve judicial resources. Some jurisdictions may wish
to have a court official convene the meeting and monitor its progress.
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Section 4 incorporates the notion that a Scheduling Conference may not be necessary in
every case; in some instances, a judge may simply approve the Scheduling Order submitted
by the parties and have that order control subsequent discovery activity. To keep the process
moving, however, some judicial action will be necessary soon after the early meeting of
counsel, since no discovery can take place until after entry of the Scheduling Order. As a
way of prompting early judicial action, the proposed procedure automatically confers
responsibility on a magistrate when a judge has not acted within 30 days. This latter
provision is the approach taken by Griffin Bell et al. in 27 Ga.L.Rev. | at 49-51 note 182. It
can, of course, be deleted in a system where magistrates are not routinely used.

Section 5 incorporates the enforcement mechanism of Federal Rule of Civil Procedure
37, requiring the court to impose costs and fees on litigants who refuse, without substantial
justification, to participate in framing a discovery plan. A jurisdiction may adopt the
proposed rule without this section if it prefers to devise its own method of ensuring that
litigants participate in good faith in the early meeting of counsel. The concept of enforcing
an early meeting of counsel through the ward of expenses including attorneys’ fees is highly
controversial. For this reason this Section is submitted for discussion simply as an example
of the kind of incentives that might be created to induce compliance with the rule.

Section 6 uses general exemption language, see Bell et al., 27 Ga.L.Rev. 1 at 51 note
182, tailored to include the case where no discovery is contemplated. This is an alternative to
the "laundry list" approach which exempts categones of cases according to subject matter,
such as habeas corpus cases, social security cases, land condemnation cases, pro se
prisoner’s civil rights cases, and other cases where an early meeting of counsel to plan
discovery is deemed to serve no purpose. See, e.g., Committee on Discovery, New York
State Bar Association Section on Commercial and Federal Litigation, Report on Discovery
Under Rule 26(b)(1), 127 F.R.D. 625, 639-40 (1989). '

Trial Process

Because only a small percentage of cases go to trial,? the working group focused
primarily on the discovery process. At the same time, the group also endorses efforts
directed toward trial process reforms, particularly reforms that would free judicial time to
engage in necessary pre-trial management.

As a report from a joint ABA/Brookings Institution symposium noted, "Ultimately,
judges have the greatest ability to influence the way in which trials in their courts are
conducted. "® Tt is judges who, through trying new approaches and making changes in their
courtrooms, reform the trial process most effectively. We note several such efforts by way of
example:

® In the state of Washington, one federal judge uses a “chess clock”
approach. On the eve of trial, based on discussions with counsel and his own assessment
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of the complexity of the case, the judge allots a certain number of trial days for each side
to use in putting on its case. All time consumed by that side counts against the allotted
time: direct, cross, objections and so forth. Once the time is up, it is up -- subject to
convincing the trial judge that there are legitimate, pressing needs for more time.

One judge has proposed calling a Rule 16 pre-trial conference to allow

the parties to consider a "shorter and more sharply focused form of trnal than the
traditional model adversary trial -- a somewhat different model of adversary trial in which
the redefined roles of the lawyers and the judge give the trial judge both power and
responsibility to control excesses of traditional adversariness."* Parties and their
attorneys may decide that, given the circumstances of a particular case, they will benefit
from a more streamlined trial and could so stipulate. The result may be not only savings
in time and cost but also enhancement of the quality of the disposition.

Some judges require parties to submit direct testimony in written form

prior to trial. They find that, in addition to making the evidence more understandable for
the jury, this practice can improve the quality of cross-examination and eliminate
repetitious direct testimony and confusing questions and answers.”

Videotape is used in a variety of ways to streamline trials. Some judges

are using pre-recorded videotaped trials, edited so that the jury sees only admissible
testimony.?® Videotaped depositions of medical and other expert witnesses are permitted
in some courts, provided certain procedural prerequisites have been met.?

Suggestions such as these have emanated from judges and have been tried in individual

courtrooms. We recommend that, as part of reform efforts at state and federal levels,
opportunities be created for judges to communicate their ideas to colleagues and to lawyers.
We urge appropriate judicial organizations to convene regular meetings for the purpose of
allowing judges to share ideas and experiences in managing and expediting trial and to
disseminate published results of these meetings.*

1

END NOTES

Susan Keilitz, Roger Hanson and Henry W.K. Daley, Is Civil Discovery in State Trial
Courts Out of Control?, National Center for State Courts ( 1993).

Id. at 21 (finding that no formal discovery took place in 48 percent of state cases
studied). See also David Trubek et al., The Costs of Ordinary Litigation, 31 U.C.L.A.

73, 75 (1983) (finding no evidence of discovery in over half of the state and federal cases
examined).

Keilitz et al., supra note 1, at 5. See also Trubek et al., supra note 2, at 91 (rarely did
the cases studied reveal more than five discovery requests).
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See, e.g., Susan Keilitz, Roger Hanson & Richard Semiatin, Arrorneys’ Views of the Civil
Discovery Process in the State Trial Courts, National Center for State Courts (1993);
Louis Harris & Assoc., Judges’ Opinions of Procedural Issues: A Survey of State and
Federal Trial Judges Who Spend At Least Half Their Time on General Civil Cases, 69
B.U.L. Rev. 731 (1989); Wayne Brazil, Views from the Fron: Lines: Observations by
Chicago Lawyers About the System of Civil Discovery, 1980 Am. B. Found. Res. J. 217,
Wayne Brazil, Civil Discovery: Lawyers’ Views of Its Effectiveness, Its Principal
Problems and Abuses, 1980 Am. B. Found. Res. J. 787; Paul R. Connolly et al.,
Judicial Controls & the Civil Litigative Process: Discovery, Federal Judicial Center
(1978).

See Stephen N. Subrin, The Empirical Challenge to Procedure Based in Equiry: How Can
Equity Procedure Be Made More Equitable?, in Equity and Contemporary Legal
Developments (ed. Stephen Goldstein, 1992) 761 at 771-77.

See generally Robert Peckham, A Judicial Response to the Cost of Litigation: Case
Management, Two-Stage Discovery Planning and Alternative Dispute Resolution, 37
Rutgers L. Rev. 253 (1985).

There is some indication that attorneys have viewed these rules favorably. See J. Shepard
& C. Seron, Attorneys’ Views of Local Rules Limiting Interrogarories, Appendix A
(Federal Judicial Center, 1986). See also William W. Schwarzer, Slaying the Monsters of
Cost and Delay: Would Disclosure be More Effective than Discovery? 74 Judicature 178,
179 (1991); Robert A. Sacks, Note, Coping with the Jekyll-Hyde Nature of
Interrogatories by Imposing a Numerical Limitation: The Uses and Abuses of Discovery
Procedures as Exemplified by Texas Rule of Civil Procedure 168, 2 Rev. Litig. 95
(1981). However, a recent study showed only marginal support for restrictions on the
number of discovery initiatives permitted. See Keilitz et al., supra note 4, at 29. See
also Alfred W. Cortese, Jr. & Kathleen L. Blaner, Civil Justice Reform in America: A
Question of Parity with our International Rivals, 13 U. Pa. J. Int’l Bus. L. 1, 48 (1992)
(expressing concern over inflexibility of numerical limits); Jeffrey J. Mayer, Prescribing
Cooperation: The Mandatory Pretrial Disclosure Requirement of Proposed Rule 26 and
37 of the Federal Rules of Civil Procedure, 12 Rev. Litig. 77, 107-08 (1992) (predicting
that limits will have no effect on discovery practice); Frank H. Easterbrook, Discovery as
Abuse, 69 B. U. L. Rev. 635, 641-42 (1989)(same).

See generally Earl C. Dudley, Jr., Discovery Abuse Revisited: Some Specific Proposals to
Amend the Federal Rules of Civil Procedure, 26 U. S. F. L. Rev. 189 (1992). See also
Subrin, supra note 5, at 784-792.

See Dudléy, supra note 8, at 203-207.

See, e.g., Herbert v. Lando, 441 U.S. 153 (1979) (Powell, J., concurring); Solarex
Corp. v. Arco Solar, Inc., 121 F.R.D. 163 (E.D.N.Y. 1988); Committee on Discovery,
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New York State Bar Association Section on Commercial and Federal Litigaﬁon, Report
on Discovery Under Rule 26(b)(1), 127 F.R.D. 625, 628-34 (1989).

11 Keilitz et al., supra note 4, at 30.

12 Id. at 29.

13 Id. at 23-24.

14 The attached proposal has many of the same goals as the meet and confer procedure
proposed by the Early Settlement Working Group. That rule contains an expanded
treatment of alternative dispute resolution principles in the meet and confer context and
could be modified and combined with the attached proposal.

15 See, e.g., C.D. Calif. Local Rule 6; S.D. Fla. Local Rule 16.1; Guam Local Rule 235.

16 See, e.g., Paul L. Friedman, Speeding Up Justice at the District Court, LEGAL TIMES,
Apr. 19, 1993, at 30 (reporting on meet and confer proposal of CJRA Advisory Group of
the U.S. District Court for the District of Columbia).

17 See, e.g., Griffin B. Bell et al., Automatic Disclosure in Discovery -- The Rush to
Reform, 27 Ga. L. Rev. 1, 48-53 (1992); Cortese & Blaner, supra note 7, at 47-48.

18 For example, the Product Liability Advisory Council, Lawyers for Civil Justice, and the
United States Chamber of Commerce have supported the meet confer concept in proposed
Federal Rule of Civil Procedure 26(f).

19 William O. Bertelsman, Federal Judges Experiment With Proposed Disclosure Provisions
Proves Successful, State-Federal Judicial Observer, No. 2, April 1993 at 1.

20 New York State Bar Association Section on Commercial and Federal Litigation,
Committee on Discovery, Report on Discovery Under Rule 26(b)(1), 127 F.R.D. 625 at
637 (1989) (footnote omitted).

21 Bell et al., supra note 3, at 53.

22 See generally Earl C. Dudley, Jr., Discovery Abuse Revisited: Some Specific Proposals to
Amend the Federal Rules of Civil Procedure, 26 U. S. F. L. Rev. 189 (1992).

24 See, e.g., David Trubek et al., supra note 2, at 89 (finding that in a combined sample of
federal and state cases, fewer than eight percent of the cases went to trial).

25 Charting a Future for the Civil Jury System, Report from an American Bar
Association/Brookings Symposium (Brookings Institution, 1992), at 23.
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26 Robert E. Keeton, Time Limits As Incentives in an Adversary System, 137 U. Pa. L. Rev.
2053, 2055 (1989).

27 See, e.g., Charles R. Richey, A Modern Management Technique for Trial Courts to
Improve the Qualiry of Justice: Requiring Direct Testimony to be Submitted in Written

l Form Prior to Trial, 72 Geo. L. J. 73 (1983).

28 See, e.g., James L. McCrystal & Ann B. Maschari, Will Electronic Technology Take the
Witness Stand?, 11 Toledo L. Rev. 239 (1980).

29 See, e.g., Calif. Code of Civ. Pro. sec. 2025(u)(3)(C)(4).

30 This proposal is nearly identical to a recommendation resulting from the joint
ABA/Brookings Institution symposium on the civil jury:

Finally, we urge the appropriate judicial organizations at both the federal and state
levels to provide more training for judges to learn about and use modern
communication techniques. In addition, we encourage these organizations to convene
regular seminars and meetings at which judges who are experimenting with new ways
of running trials can share their experiences with their colleagues and members of the
legal profession and thereby speed the diffusion of jury trial innovations throughout
the judicial system. Charring a Future for the Civil Jury System, at 25.
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CASE MANAGEMENT
Case Management Techniques Requiring Consideration

Over the course of the past 15 years there has been growing receptivity to the
"management” of cases as a means of reducing cost and delay, and the concept of judicial
management has had a substantial impact on the way courts are organized and litigation
processed. The key to all this has been acceptance of the idea that individual courts are not
walled-off fiefdoms, but parts of larger governmental systems that need centralized
management and oversight to operate effectively. Thinking in systemic terms has yielded a
range of reform proposals with the potential to improve the speed and quality of justice.

Two important points must be made at the outset. First, as the introduction. makes clear,
satistactory reform is only possible if the rule of law, litigant participation and choice,
guarantees of access, protections of adjudicator impartiality, and restraints on satellite
litigation are respected. While what follows focuses most of its attention on a means of
effectuating case management reform, the principles previously enunciated are an essential
part of any reform package. Second, while some of the steps we discuss are relevant to the
federal courts, our main concern in the case management context i1s with improvements at the
state level. We have chosen this focus in the belief that those management reforms work best
which have been designed with the needs and concerns of a particular jurisdiction in mind by
drafters intimately acquainted with the special characteristics and requirements of that
jurisdiction. In 1987 the American Bar Association published a seminal study regarding
case management entitled Caseflow Management in the Trial Courts. Its authors, Maureen
Solomon and Douglas Somerlot, concluded that there is general consensus about the efficacy
of six management techniques in reducing cost and delay:

judicial commitment and leadership
court supervision of case progress
appropriate time standards and goals
a monitoring and information system -
scheduling for credible trial dates
court control of continuances.

Empirical research by Barry Mahoney and a number of others on behalf of the National
Center for State Courts reconfirmed the effectiveness of these measures. Mahoney’s
conclusion, set forth in a volume entitled, Changing Times in the Trial Courts, was that
delay is not an inevitable concomitant of urban practice and that the six steps set forth above
can help courts move cases quickly and economically. All the steps recommended by these
scholars and experts have been endorsed by the American Bar Association, and all appear in
the ABA’s Standards Relating to Court Delay Reduction (Sections 2.50-2.55). In what
remains of this section we provide excerpts from Solomon and Somerlot, the ABA Standards,
and court rules regarding each of these six techniques.
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Judicial Commitment and Leadership
Caseflow Management in the Trial Courts, by Solomon and Somerlot (pp. 7-10)

The judges of the court, particularly the chief or presiding judge, set the tone for the
organization. If these judges are not committed to the philosophy of court responsibility for
case progress, then little will be gained by devising systems for establishing deadlines and
tracking cases. Further, it is becoming clear that supreme court leadership and support of
delay reduction programs (including programs to prevent delay) can be of major statewide
benefit. Local courts unable to initiate or sustain such a program on their own may be able to
do so with supreme court support. Both the chief judge and the court administrator are
critical to the caseflow management program, but neither can perform effectively without the
other. A partnership is necessary to shape and guide the caseflow system....

Judicial commitment to the concept of court responsibility for the pace of litigation was
identified {in an earlier version of these materials] as a primary element of effective caseflow
systems. However, further observation and study as well as consultation with social scientists
has disclosed that judicial commitment by itself is not sufficient to bring about change. It is
now recognized that internal court efforts to improve case management and minimize delay
usually involve the leadership of an influential member of the bench. Leadership and
commitment are not the same thing.

Leadership by a key judge or judges is needed to initiate changes or improvements;
commitment to the concepts by d majority of the judges and staff is necessary to sustain
them. Accordingly, sustained improvement eventually must involve the total organization....
As noted by Barry Mahoney, most of the successful delay reduction efforts in courts
throughout the United States in the past five to ten years have occurred under the effective
leadership of the chief or presiding judge. However, the programs that have survived the test
of time have had the commitment of the trial judges, the court staff, and the majority of the
leaders of the local bar.

Judicial commitment to caseflow excellence and delay avoidance carries with it judicial
responsibility for observing case management procedures and policies. Collegial development
and adoption of such policies facilitates commitment. Implementation of caseflow
management programs will necessitate personal sacrifices of style or inclination in order to
assure consistency of operation and equal treatment of cases regardless of the judge to whom
they are assigned. Accordingly, the planning of change must proceed with concern for both
the organization and the individuals who constitute it.

There will be a tendency for some judges to view the caseflow management system as a
threat to judicial independence. It is important to distinguish between independence in
decision making and administrative independence. An effective caseflow management system,
while requiring some sacrifice of administrative independence with respect to processes,
should in no way threaten independent judicial decision making. Caseflow management

53 | SPg0141



enhances the quality of justice by imparting rationality and predictability to the process and
by minimizing delay to disposition.

Both the chief judge and the court administrator have critical roles in the caseflow
management process, but neither can perform etfectively without the other. A partnership is
necessary to shape and guide the caseflow management system.

Court Supervision of Case Progress

Caseflow Management in the Trial Courts, by Solomon and Somerlot (pp. 11-14)

The concept that the court must actively supervise the progress of all cases from filing to
disposition is the foundation of effective caseflow management. It flows logically from the
philosophy that the court is responsible for assuring timely disposition and equality of access
to court processes for all cases. Only through early and continuous overSIght of case progress
can this responsibility be discharged effectively...

As implemented in court during the past five to ten years, early and continuous
supervision of case progress has been incorporated into caseflow management through a
variety of techniques. Most of the systems have been characterized by early court attention to
the case (often in the form of a conference between a judge and the attorneys), creation and
monitoring of deadlines for completion of subsequent events in the life of the case (such as
discovery deadlines), and mechanisms for identifying and dealing specially with complex
cases. Some courts begin monitoring case progress based upon statutory deadlines in the
pleadings stage. By and large, the goals of these techniques have been to facilitate early,

non-trial disposition in appropriate cases and to shepherd the remaining cases toward timely
settlement or trial by encouraging attorney diligence.

Considerable interest in the early "status conference,” referred to above, has been
generated in the last few years. Judges who employ such a conference usually schedule it
within the first ninety days after the case is filed. At the conference, attorneys come prepared
to discuss the apparent issues in the case, its potential complexity, the amount of discovery
required, motions expected to be filed, whether the case should be assigned to arbitration or
mediation and the number of experts expected to be involved. Based on this information, the
lawyers and judge usually are able to agree on deadlines for completion of discovery,
motions and other matters; these deadlines are positioned to assure that the case can reach
disposition within the court’s disposition deadlines. Accomplishing all of this usually
consumes no more than ten minutes.

In especially complex cases, later conferences may be needed to solidify the dispositional
timetable in the case. Early agreement on a timetable builds attorney commitment to the
deadlines. Negotiated dates usually are preferable to automatic deadlines imposed by the
court. Further, this process allows some cases to be completed in less than the maximum
time that might be allowed under a system that automatically assigns deadlines based on court
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rule. Following the status conference, the court’s monitoring system is invoked to assure
adherence to the agreed deadlines. Judges who use this early conference realize a time
savings in their caseload because fewer cases remain on their dockets at later stages. In

addition, cases that go to trial are tried more expeditiously because of better attorney
preparation.

ABA Standards Relating to Court Delay Reduction
§2.50 Caseflow Management and Delay Reduction: General Principle:

From the commencement of litigation to its resolution, whether by tral or
settlement, any elapsed time other than reasonably required for pleadings, discovery
and court events, is unacceptable and should be eliminated. To enable just and
efficient resolution of cases, the court, not the lawyers or litigants, should control the
pace of litigation. A strong judicial commitment is essentxal to reducing delay and,
once achieved, maintaining a current docket.

§2.51 Case Management:

Essential elements which the trial court should use to manage its
cases are:

A. Court supervision and control of the movement of all cases
from the time of filing of the first document invoking court jurisdiction
through final disposition. '

Examples of State Rules Concerning Court Supervision of Case Progress:
Kansas -- General Principles and Guidelines for the District Courts

(2) Litigation delay causes litigants expense and anxiety. Judges and
lawyers have a professional obligation to avoid misuse and overuse of discovery and
to terminate litigation as soon as it is reasonably possible to do so....

(8) The most effective way of combating court delay is to modify

the local legal culture by the adoption and use of a case management system. The
basic concept of case management is that the court, ratherthan the artorneys, should
control the pace of litigation. It is the duty of the judge to the people to run the court
and not abdicate the responsibility to counsel. (emphasis in original)

Alabama -- Standards and Recommendations Relating to Delay Reduction
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Recommendations of the Circuit Judges Time Standards Committee and District
Judges Time Standards Commuittee to be Implemented by the Courts and Appropriate
Agencies of the Unified Judicial System

Recommendation I. CASE MANAGEMENT PLANS

Each circuit and district court should establish an effective case management plan which
will promote compliance with the recommended time standards and eliminate unnecessary
delay in the processing of cases. Such a case management plan should provide for:

A. Judicial supervision and early and continuous control of all cases, including the setting
of civil and criminal dockets under the supervision of the trial judge or court
administrator, where available.

B. Specialized procedures for the handling of cases mvolvmg complex substantive or.
procedural issues.

C. Intermediate time frames for critical events in the processing of cases which can be
monitored by the court to ensure compliance.

D. Tral setting policies which will reasonably assure that cases scheduled for trial on
any given date will be reached.

E. Setting of trials for a date certain.

F. Strict policies on continuances.

G. Where feasible, individual dockets should be adopted in multi-judge circuits where
more than one judge is assigned to a division of the court.

COMMENT

Judicial commitment is essential to a successful case management program. Once an
action is filed, it is the responsibility of the court to ensure that the issue is expeditiously
brought to conclusion. Research indicates that those courts which are most successful in
reducing unnecessary delay are those which instigate control at an early point, e.g., time of
filing, and maintain continuous supervision through each discrete processing phase. It is
equally important that courts require all trials to be set for a date certain. Court dockets
should be structured to reasonably ensure that all trials scheduled for a specific date will, in
fact, be tried. Continuances should be granted only in exceptional circumstances when
substantial good cause requires.

Kentucky -- Rule 90, Kentucky Rules of Civil Procedure
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Rule 90. Discovery and status conference. (1) A discovery and status conference shall
be held in each case for the purpose of scheduling each event in the case and determining the
period of time necessary to complete discovery. The conference shall be set within fifteen
(15) days after service of the last responsible pleading or the last day a responsive pleading
could have been served. A date for a pretrial conference shall be set for a date not more than
sixty (60) days following the discovery and status conference and a trial date shall be set not
more than thirty (30) days after the pretrial conference. However, in the discretion of the
trial judge these times may be extended or reduced to meet the needs of the individual case.

Official Commentary. The discovery and status conference is essentially a planning
conference. It is at this meeting with all the parties and the trial judge that the progress of
discovery is planned, the period necessary to complete discovery established and the date for
the pretrial conference set.

Appropriate Time Standards and Goals
Caseflow Management in the Trial Courts, by Solomon and Somerlot (pp. 15-20)

One of the first steps in developing a court-supervised caseflow management system is
creation of time standards governing case disposition. These standards-are the statement of
goals which the entire delay reduction or prevention program is designed to achieve.

It is important to distinguish between time standards developed and used as management
tools and time restrictions specified in procedural rules and statutes. In civil cases,
procedural time restrictions frequently are not self-enforcing or enforced by the court on its
own motion. They are a basis for dismissal or default judgment if an attorney chooses to
invoke them, usually only as a last resort. Further, these limits often bear little relationship
to reasonable time limits for processing cases. For example, the Code of Civil Procedure in
California still allows three years to serve the complaint on the defendant. Sometimes,
however, if the statutory limits are reasonable, courts incorporate these restrictions into their
case management plan and monitor compliance. If the limits are not met, appropriate action
is taken. For example, if the answer is not timely filed, the court notifies the plaintiff to
move for a default judgment or face dismissal....

While criminal standards were most often legislatively mandated, civil standards are
being adopted by the judicial branch. Although this approach is not the only model, it is the
preferred model in terms of judicial independence. True professional independence requires
planning and directing one’s own work. Many arguments can be advanced in favor of
judicial as opposed to legislative development of disposition time standards, but two of the
most important are:

1. Development of time standards is part of the court’s overall
program of caseflow supervision. Standards developed with the overall program in
mind help assure commitment by the judges and administrators.

SP
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2. Development by the judicial branch helps assure consultation with
the bar and other concerned agencies and individuals, promoting commitment to
achieving the standards by all who had a hand in their development.

Overall time standards provide a basis for case progress decisions in the management of
individual cases. These decisions are facilitated by incorporation of time guidelines governing
each significant intermediate event from filing to disposition. For example, if the disposition
standard is one year from filing, intermediate standards establish the times for occurrence of
status conferences, arbitration hearings or issue conferences so that all will be concluded in
time for the trial (if needed) to occur within the one-year limit.

Intermediate event time standards are an important component of any type of dispositional
time standard. It is through application of intermediate standards that court supervision of
case progress becomes reality. By monitoring to assure that intermediate events occur as
scheduled, orderly progress toward the conclusion of the case is nurtured, counsel
preparation is facilitated and prompt disposition of cases that will settle is encouraged. Since
application of the intermediate limits to each case should involve contact between the court
and counsel, selection of intermediate guidelines, like the selection of all guidelines, is best
achieved through consultation with the bar. The dialogue will apply the judgment of the court
and counsel on the time needed to complete the activities in question.

ABA Standards Relating to Court Delay Reduction
§2.52 Standards of Timely Disposition:
The following time standards should be adopted and compliance monitored:

A. General Civil -- 90% of all civil cases should be settled,
tried or otherwise concluded within 12 months of the date of case filing; 98%
within 18 months of such filing; and the remainder within 24 months of such
filing except for individual cases in which the Court determines exceptional
circumstances exist and for which a continuing review should occur.
B. Summary Civil -- Proceedings using summary hearing
procedures, as in small claims, landlord-tenant and replevin actions, should be
concluded within 30 days from filing.
C. Domestic Relations -- 90% of all domestic relations matters
should be settled, tried or otherwise concluded within three (3) months of the
date of case filing; 98% within six (6) months and 100% within one (1) year.

Examples of State Rules Concemning Standards and Goals:

Michigan -- Administrative Orders of the Michigan Supreme Court -
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Administrative Qrder 1991-4
TIME GUIDELINES FOR CASE PROCESSING
A. Probate Court Guidelines

1. Delinquency and Neglect Proceedings

a. In-Custody. Where a minor is being detained or is held in court custody, 90%
of all petitions or complaints should have adjudication and disposition

completed within 84 days from the authorization of the petitions, and 100%
within 98 days.

b. Non-custody. Where a minor is not being detained or held in court custody,
75% of all petitions or complaints should have adjudication and disposition

completed within 119 days from authorization of the petition, 90% within 6
months and 100% within 7 months.

2. Probate Proceedings. 75% of all contested probate matters should be resolved
within 6 months from the time the issue is joined, 90% within 9 months and
100% within 12 months except for individual cases in which the court determines
exceptional circumstances exist and for which a continuing review should occur.

B. District Court Guidelines.

1. Civil Proceedings.

a. General Civil. 90% of all civil cases should be settled, tried or otherwise
concluded within 6 months from the date of case filing, 98% within 9 months
and 100% within 12 months except for individual cases in which the
continuing review should occur.

b. Summary Civil. Proceedings using summary hearing procedures, as in small
claims, landlord/tenant and claim and delivery actions should be settled, tried
or otherwise concluded within 35 days from the date of service. In those cases

where a jury is demanded, actions should be conciuded within 63 days from
the date of service.

2. Criminal and Traffic Proceedings.

a. Misdemeanor. 90% of all misdemeanors, civil infractions, and other non-
felony cases should be adjudicated or otherwise concluded within 63 days from

the date of the first appearance, 98% within 91 days and 100% within 126
days.
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b. Felonies. 100% of preliminary examinations to be concluded within 12 days
of arraignment unless good cause is shown.

NOTE: When a case is removed from circuit to district court, the district court Time
Guidelines should apply and the time should commence when the case is received by
the district court.

. Circuit and Recorder’s Court Guidelines.

1. Civil Proceedings. 75% of all civil cases should be settled, tried or otherwise
concluded within 12 months from the date of case filing, 95% within 18 months and
100% within 24 months except for individual cases in which the court determines
exceptional circumstances exist and for which a continuing review should occur.

2. Domestic Relations Proceedings.

a. Divorce Without Children. 90% of all divorce cases without children should
be settled, tried, or otherwise concluded within 91 days from the date of case
filing, 98% within 10 months and 100% within 12 months.

b. Divorce With Children. 90% of all divorce cases with children should be
settled, tried, or otherwise concluded within 8 months of the date of case
filing, 98% within 10 months and 100% within 12 months.

c. Paternity. 90% of all paternity cases should be settled, tried or otherwise
concluded within 3 months of the date of service of process, 98% within 6
months and 100% within 12 months.

d. Initiating Uniform Reciprocal Enforcement of Support Act (URESA). 100% of
all URESA orders should be forwarded to the court of the responding state
having reciprocal legislation within 24 hours of the filing of the Certificate of
Support.

e. Child Support/Responding Uniform Reciprocal Enforcement of Support Act
(URESA). 90% of all child support/responding URESA cases should be
adjudicated or otherwise concluded within 91 days from the date of case filing
or receipt of order from initiating state, 98% within 6 months and 100%
within 12 months.

f. Child Custody Issues. 100% of all child custody issues should be adjudicated
or otherwise concluded within 91 days from notice of request for custody
hearing. :

3. Criminal Proceedings. 90% of all felony cases should be adjudicated or otherwise
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concluded within 91 days from the date of entry of order binding the defendant over
to circuit court, 98% within 154 days and 100% within 10 months. Incarcerated
persons should be afforded priority for trial.

4. Appeals to Circuit Court.

a. Appeals From Courts of Limited Jurisdiction. 100% of all appeals to the
circuit court from courts of limited jurisdiction should be settled or otherwise
concluded within 154 days from the filing of the Claim of Appeals.

b. Appeals From Administrative Agencies. 100% of all appeals to the circuit
court from administrative agencies should be settled or otherwise concluded
within 154 days from the filing of the Claim of Appeals.

¢. Extraordinary Writs. 98% of all extraordinary writ requests should be
adjudicated within 35 days from the date of filing, and 100% within 91 days.

5. Matters Submitted to the Judge. Matters under submission to a judge or judicial
officer should be promptly determined. Short deadlines should be set for presentation
of briefs and affidavits and for production of transcripts. Decisions, when possible,
should be made from the bench or within a few days of submission; except in

extraordinarily complicated cases, a decision should be rendered no later than 35 days
after submission.

Nebraska -- Rules of the Supreme Court/Court of Appeals of the State of Nebraska -
Cases Progression Standards

Trial of hearing on the merits of a case should be within the following time limits from
the date of filing:

DISTRICT COURT

ADPPeAlS. ...t 3months

Criminal Cases......couvuueieierniinraenennenennennns 6months

Domestic Relations Cases...........cocoevevenineinenenn. 9months

Civil Cases -- NONJUIY.....cccvevnvnininininnnininnnnns 1 year

Civil Cases == Jury......ocoovviiiiiiiiiiinininnnnnnn, 18months

Y RT

Misdemeanor and Traffic Offenses -- Nonjury............. 60 days

Misdemeanor and Traffic Offenses -- Jury................... 6 months

Civil CaSeSs.....euieiniiiiiiiiiii i 6months ,

Preliminary Hearings.........coceeiiiiiiiiiiiieiiiicneiaene. Assoon as possible, but no more

than 30 days A
SPg0149
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Final disposition of probate cases should be within | year from filing except when a
federal estate tax return is required, and in that event, 18 months.

A longer interval may be approved where deemed necessary because of extraordinary
eventualities, such as exceptionally complicated discovery, stabilization or injury in personal
injury cases, or settlement of financial affairs in complex cases.

Ohio -- Summit County Court of Consumer Pleas Rules of the Civil Division - Rule 20
ivil Flow M men

20.3 Limitations as to Time. The civil cases in this Court shall be divided in the
. following categories, with the time limitations for handling the cause, as follows;

Professional Tort.....ccviiiiiiii i eeieeinaeens 24months
Product Liability......cccoviieiiiniiiiiiiiiiiiincnee, 24months
(011115 200 1] o X TP P 24months
Worker's COmMPensations......ooceutviivveeiiiiiiiiinennennns 12months
| ) (= o (0111 (= T 12months
Administrative AppPeals.......cooevuiieiniieriiniiniieenianens. 6months

Complex HHgation.......viuiieiieiiiiiiiiiiiertieeaeeenes 36months
All other civil matlers....cvvvtiviiiiiiiiie i eeeeeeneaans 12months

No trial of the cause shall be scheduled beyond the time limits without the express
approval and concurrence of the individually-assigned Judge, and for good cause shown.

California -- Local Rules, San Diego County Superior Court, Administration of Civil
Litigation

10.1 Policy

It is the policy of the San Diego County Superior Court to manage all cases from
the moment the complaint is filed.

It is the policy of the court to conclude 90 percent of all cases filed within one
year of the filing of the complaint.

It is the policy of the court to conclude 98 percent of all civil litigation within 18
months of the filing of the complaint and 100 percent within 24 months.

It is the policy of the court that once any date has been set, that date can only' be
changed by an ex parte written application and a showing of good cause.
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A Monitoring and Information System
Caseflow Management in the Trial Courts, by Solomon and Somerlot (pp. 20-23)

A caseflow management system that creates deadlines and timetables governing case
progress must be supported by an effective information system. In particular, the system
must incorporate the capacity to monitor the compliance with deadlines and trigger court
action in cases in danger of exceeding disposition time standards. Effective delay reduction
programs have been begun with less than the information systems suggested in this
description. Similarly, systems that provide an acceptable level of information can be
designed to function without using computers. Resources insufficient to provide computer
systems should not deter a court from beginning a caseflow management system.

In this section capabilities of a comprehensive court information system are described.
This is the system we believe is needed. While it is true that effective delay reduction
programs have begun with less than the full range of features suggested, few have sustained
success, commitment and enthusiasm without at least the ability to (a) monitor the progress
of each case and (b) monitor the degree of success in meeting disposition time standards. The
court that is developing an information system -- manual or automated -- is better served by
planning for a maximum system from the beginning. By preparing the plans for a full

system, expensive false starts, program rewrites and uninformed purchasing decisions can be
avoided.

Until recently, information accumulated about the court’s caseload tended to be statistical
information of limited utility for court or case management. Many courts have effective
systems for producing aggregate information on the caseload; few have systems that facilitate
tracking the progress of cases or monitoring whether deadlines are met. Without this
capability and the feedback connected with it, it is difficult to sustain the enthusiasm present
at the introduction of the new system. A vital link in the process of building commitment,
setting goals and measuring progress is missing.

A complete caseflow management information system should provide at least the
following:

measures of activity;

measures of inventory;

measures of delay;

measures of case scheduling accuracy;
evaluation measures; and

individual case progress information....

R R

[All categories except "Individual Case Progress Information"] are concerned with cases -
in the aggregate. The performance of the court’s caseflow management system is profiled by
the information in these categories. Although aggregate statistics have been titled

63 . SPg0151



"management information” in many courts, it should be clear that their utility in managing
the processing of cases is negligible.

In contrast, information for managing case progress is not statistical. It is explicitly
geared to scrutiny of each individual case. Information in this category should be used by
case managers and judges every day. It is case-specific information that allows the courts to

actively manage the progress of individual suits. At minimum, it should allow case managers
to:

® determine the current status (between what major case events) of each
pending case;

® compute and monitor compliance with procedural deadlines for case
events, such as filing the answer;

® identify cases that are not in compliance with time deadlines set by the
court; and

® audit the information system, e.g., identify cases that do not have all
information needed, or do not have future action dates assigned.

ABA Standards Relating to Court Delay Reduction
§2.54 Court Delay Reduction Program:
Each court should have a program to reduce and prevent delay.

A. Essential ingredients of the program are:

3. A system to furnish prompt and reliable information
concerning the status of cases and case processing.

Scheduling for Credible Trial Dates

Caseflow Management in the Trial Courts, by Solomon and Somerlot (pp. 24-28)

Achieving trial date credibility should be a primary goal of the court’s case scheduling
system. Accurate scheduling for trial date credibility and court control of continuances are
very closely related. In fact, one cannot be implemented successfully without the other.
Accurate scheduling depends in large part on the court’s willingness and ability to
incorporate a restrictive continuance policy into the caseflow management system and to
enforce it in day-to-day calendar management. Conversely, a strict continuance policy cannot
be enforced if the calendar routinely is excessively over-scheduled. It is through the
continuance policy and scheduling practices that the court establishes or alters attorneys’
expectations concerning readiness. Doing so depends on the ability to schedule accurately.
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"Accurate scheduling” is defined as scheduling planned in a way that achieves the
following results:

® the judges available can try all scheduled cases that do not settle;
® the number of continuances is minimized; and
® few cases are held over or reset because they are not reached....

In view of the many variables that may affect scheduling a reasonable question is, "How
can accurate scheduling be achieved?" While 100 percent accuracy over the long term can
never be achieved, most courts can significantly improve through better record keeping,
analysis and planning....

The seven factors that can be used to schedule accurately and achieve tnial date certainty
are:

1. likelihood of trial;

2. length of trial;

3. number of court days;

4. expected judicial complement,;
5. judge days available;

6. judicial capacity; and

7. fallout....

No scheduling system is a panacea. Continuous analysis of calendar data, judicial absence
data and judicial capacity data is necessary. Conditions change and the factors in the formula
must change accordingly....

While this discussion may seem technical, it can be simplified for those not
mathematically inclined in the following summary: Accurate scheduling requires
consideration of the judicial resources expected to be available, the historical capacity of
those resources and the expected case fallout after scheduling.

A corollary issue concerns the conundrum often faced by courts with a substantially over-
scheduled calendar: too few ready cases to occupy the judges and excessive continuances.
When a court has too few ready cases for the available judges in spite of scheduling a large
number of cases, the panic response usually is to schedule even more cases. This action
decreases the likelihood that attorneys will prepare since they perceive a low probability of
trial. Because the calendar is heavily over-scheduled, the likelihood that a continuance on the
grounds of unpreparedness will be requested increases. Thus, there are still too few cases for
the judges.

The correct remedy is to reduce the number of scheduled cases to the point that the
lawyers have absolute certainty of trial. Under these circumstances, many of the common
bases for continuances can be rejected, and the case can be forced to trial. Accordingly,
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attorney preparation is assured.

Accurate scheduling is vital to an effective, court-supervised caseflow management
system. The effort required initally to obtain the information to design and implement a new
approach will be one of the best investments of human and other resources the court
undertakes.

ABA Standards Relating to Court Delay Reduction
§2.51 Case Management:

Essential elements which the trial court should use to manage its cases are:

E. Adoption of a trial setting policy which schedules a sufficient
number of cases to ensure efficient use of judge time while minimizing resettings
caused by over-scheduling.

F. Commencement of trials on the original date scheduled with
adequate advance notice. '

Examples of State Rules Concerning Scheduling for Credible Trial Dates.
Arizona -- Uniform Rules of Practice, Rule V

Section (d) Active Calendar. Ten days after a Motion to Set and

Certificate of Readiness has been filed, if a Controverting Certificate has not been
filed, or otherwise by order of the court, the clerk of the court or court administrator
shall place the case on the Active Calendar and shall stamp thereon a chronological
list number which shall generally govern the priority of the case for trial, except as to
those cases which are entitled to preference by statute or local rule, and except that
short causes may be preferred for trial accordance with local rules.

Section (h) Setting for trial. Cases on the Active Calendar shall be set

for trial as soon as possible. Preference shall be given to short causes and cases which

by reason of statute, rule or court order are entitled to priority....
Court Control of Continuances
Caseflow Management in the Trial Courts, by Solomon and Somerlot (pp. 28-30)

It is as true today as it ever has been that a court’s policy on continuances reflects its
commitment to the philosophy of court responsibility for case progress. Through leniency in
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continuing scheduled trial dates, even a court that has adopted the philosophy of court
responsibility loses control of the process. Aside from the obvious fact that continuances
result in delay for the cases involved, the court’s policy on continuances is linked to two
critical aspects of effective court management of caseflow:

® artorneys’ perceptions of the court’s attitude toward caseflow
management; and
® trial date certainty.

A court’s posture on continuances creates expectations on the part of the trial bar, which
in turn affects attorneys’ diligence in preparation. Cases are ready for trial or other hearing
only if the attorneys have prepared. Attorneys prioritize the cases to which they will devote
time based upon a variety of factors. In the face of a large inventory of cases, prioritization
of work is based partly on attorney perception of whether the court is actively supervising the
progress of cases, whether scheduled trials and hearings will occur and whether a request for
continuance will be granted for unreadiness to proceed. '

If the court is lenient on continuances, a busy attorney may be less likely to be prepared
or likely to be less prepared. Time will be devoted to the most pressing business, and
postponements will be requested for less urgent matters, including cases in which a
continuance due to unreadiness can be obtained. Each time the court grants such a request, it
reinforces counsels’ perception of the court’s leniency and lack of case management
orientation.

The effect of the court’s continuance philosophy and policies on trial date certainty is
linked to the effect on attorney expectations and perceptions. A court cannot adopt a
restrictive continuance policy if it consistently schedules more cases than the available trial
judges can be expected to conclude in the period for which cases are scheduled. Inevitably,
cases will be continued on the court’s motion due to unavailability of a judge. When this
degree of over-scheduling occurs repeatedly, attorneys will take the chance that their case
will be one of those not reached. They may, for example, announce that they are ready for
trial on the trial date but not have witnesses readily available. Or they may simply request a
continuance on grounds of unreadiness. The problem is compounded by the fact that when a
court frequently is so over-scheduled that it must continue cases, expert witnesses are less
willing to agree to come to court on the scheduled date or even to be available on call. The
consistent absence of trial date certainty conditions not only the lawyers but also certain

experts, making it even more difficult for counsel to be ready for trial on the scheduled
date....

Care should be exercised to assure that the process of requesting a continuance retains
formality and that telephone requests are not allowed. A showing of good cause should be
required and reviewed. Stipulation by the attorneys should never be the basis for granting a
continuance. Automatic granting of any request for continuance should never be the court
practice. Rather, inquiry into the validity of the request and consideration of possible
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remedial action should be the rule. Some courts require the litigants' signatures on the
continuance request, often with significant reductions in the number of continuances
requested.

Often. in frustration over attorneys’ lack of preparation, courts consider possible
sanctions to encourage attorney preparation. While there are a number of sanctions available,
sanctions are not a management remedy to the problem. A basic premise of the type of court
supervision of case progress advocated in this monograph is that the caseflow management
system must be an orderly, predictable process whose reliability encourages and facilitates
appropriate preparation and attention to the cases by all involved. Thus, failure to prepare
becomes an exceptional occurrence and can be dealt with on that basis. This is quite different
from the "rules and sanctions" approach.

This discussion should not be construed as saying that all requests for continuance should
be denied, even those in which good cause is substantiated. Rather we suggest that the court
supervision system be designed to facilitate attorney preparation for scheduled events, expert
witness availability for trials, and anticipation of possible problems.

Emergencies arise, and some cases inevitably will have to be continued. When this
necessity anses, the continuance should be to a date certain as close as possible to the
original date. No case should ever be continued "generally" or continued to be reset on
motion of counsel. Even under circumstances that render the future trial date uncertain (such
as the illness of one of the parties), a future date certain should be set for joint review of

case status. By following this practice, the court can assure continuity of court supervision of
the case and avoid unnecessary delay.

ABA Standards Relating to Court Delay Réducn’on

§2.55 Firm Enforcement:

The court should firmly and uniformly enforce its caseflow management and delay
reduction procedures.

A. Continuance of a hearing or trial should be granted only by a

judge for good cause shown. Extension of time for compliance with deadlines not
involving a court hearing should be permitted only on a showing to the court that
the extension will not interrupt the scheduled movement of the case.

B. Requests for continuances and extensions, and their disposition, should be
recorded in the file of the case. Where continuances and extensions are requested
with excessive frequency or insubstantial grounds, the court should adopt one or a
combination of the following procedures:

1. Cross-referencing all requests for continuances and
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extensions by the name of the lawyer requesting them.

Requiring that requests for continuances and stipulations for
extensions be endorsed in writing by the litigants as well as the lawyer.

Summoning lawyers who persistently request continuances

and extensions to warn them of the possibility of sanctions and to
encourage them to make necessary adjustment in management of their
practice. Where such measures fail, restrictions may properly be imposed
on the number of cases in which the lawyer may participate at any one
time.

C. Where a judge is persistently and unreasonably indulgent in

granting continuances or extensions, the presiding judge should take appropriate
corrective action. -

Examples of State Rules Concerning Court Control of Continuances

Ohio -- Rules of Superintendence for Courts of Common Pleas, Rule 7

Rule 7, Contflict of Trial Court Assignment Dates, Continuances and Engaged

Counsel

(A)

(B)

Continuances; Granting of:

The continuance of a scheduled trial or hearing is a
matter within the sound discretion of the trial court for good cause
shown. ‘

No party shall be granted a continuance of a trial or
hearing without a written motion from the party or counsel stating the
reason for the continuance, endorsed in writing by the party as well as
counsel, provided that the trial judge may waive this requirement upon
a showing of good cause. No court shall grant a continuance to any
party at any time without first setting a definite date for the trial or
hearing.

When a continuance is requested by reason of the
unavailability of a witness at the time scheduled for trial or hearing, the
court shall consider the feasibility of resorting to the several methods of
recording testimony permitted by Civ.R. 30(B) and authorized for use

" by Civ.R. 32(A)(3).

Conflict of Trial Assignment Dates:

1. When a continuance is requested for the reason that
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(D)

counsel 1s scheduled to appear in another.case assigned for trial on the
same date in the same or another trial court of this state, the case which
was_first set for trial shall have priority and shall be tried on the date
assigned. Criminal cases assigned for trial have priority over civil cases
assigned for trial. The court should not consider any motion for a
continuance due to a conflict of trial assignment dates unless a copy of
the conflicting assignment is attached to the motion and the motion is
filed not less than thirty days prior to trial.

2. A continuance shall be granted, upon request, when a party,
counsel, or witness under subpoena is scheduled to appear on the same
date at a hearing before the Board of Commissioners on Grievances and
Discipline of the Supreme Court as a member of the Board, as a party,
as counsel for a party, or as a witness under subpoena for the hearing.

Engaged Counsel:

If a designated trial attorney has such a number of cases
assigned for trial in courts of this state so as to cause undue delay in
the disposition of such cases, the administrative judge may summon
such trial attorney who persistently requests continuances and
extensions to warn the attorney of the possibility of sanctions and to
encourage the attorney to make necessary adjustments in the
management of his or her practice. Where such measures fail,
restrictions may properly be imposed by the administrative judge on the
number of cases in which the lawyers may participate at any one time.

Continuances; Reporting:

Trial continuances shall be reported on a monthly basis to the
administrative judge. Where a judge is persistently and unreasonable
indulgent in granting continuances or extensions, the administrative
judge shall investigate the reasons for the excessive continuances and
take appropriate corrective action at the local level. If corrective action
at the local level is unsuccessful, the administrative judge shall report
that fact to the Court Statistical Reporting Section of the Supreme
Court. If it comes to the attention of the Court Statistical Reporting
Section that the judge of a single-judge division is persistently and
unreasonably indulgent in granting continuances, the Court Statistical
Reporting Section shall report to the Chief Justice, who shall take
appropriate corrective action.

Case Management Techniques Warranting Consideration
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The six techniques discussed in the preceding section have been so widely accepted and
their efficacy has been so frequently demonstrated that any case management effort designed
to address the problems of cost and delay must carefully consider their adoption. There are a
number of other techniques that have not received such unanimous endorsement, but which
nevertheless warrant careful consideration. Perhaps the most frequently discussed of these is
Differentiated Case Management (DCM).

Differentiated Case Management

The organizing principle of DCM -- that it is useful to segregate and treat differently
particular categories of cases -- is not new. It was the concept that led to the formation of
small claims courts, domestic relatons divisions, and juvenile courts. DCM hypothesizes that
all cases do not need the same sort of procedural mechanisms or level of judicial
involvement. It is assumed that some categories of cases can be handled with far greater
expedition than others.

DCM has been used with apparent success in a number of state and federal courts. The
Civil Justice Reform Act, passed by Congress in 1990, specifically requires that all Civil
Justice Expense and Delay Reduction Plans adopted under the legislation consider
"systematic, differential treatment of civil cases that tailors the level of individualized and
case specific management to such criteria as case complexity, the amount of time reasonably
needed to prepare the case for trial, and the judicial and other resources required and
available for the preparation and disposition of the case.” (28 U.S.C. § 473 (a)(1)).

DCM operates on the basis of two key assumptions: first, that cases can be divided into
categories or classes on the basis of specified case management criteria, and second, that
within each category the courts can effectively employ a distinct set of procedures, time
limits, and discovery processes. The DCM programs that have appeared to operate most
successfully are those that have used a simple tripartite division of the civil caseload into
expedited, standard, and complex cases. Such a division alone is not sufficient to assure
expedition or reduced cost. Court staff must carefully monitor the progress of each case to
ensure that DCM requirements are being met. To this end court staff must be specially
trained to administer DCM programs and substantial resources must be devoted to the
process on an ongoing basis. Experts have also noted that DCM systems cannot operate
successfully without the creation and utilization of a sophisticated, automated information
system. Manual systems are simply inadequate to the task.

In 1991 Thomas Henderson and Janice Munsterman of the National Center for State
Courts undertook an assessment of the civil DCM programs of Ramsey County, Minn. (St.
Paul), and Camden County, N.J. Their summary description of those programs provides
perhaps the most useful and succinct description of the attributes and operation of DCM:
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Summary of Civil Differentiated Case Management (DCM) Programs
in Camden County, N.J., and St. Paul, Minn. '

Ramsey County

Camden County

Track definition

Expedited ® Time to disposition: 135 days ® Time to disposition: 180 days
® Master calendar ® Accelerated schedule of intenm events
® Master calendar
Standard ® Time to disposition: 305 days ® Time to disposition: 365 days
® Established schedule of interim events ® Established schedule of interim eveats
® Master calendar V ® Master calendar
® New events (see below)
Compiex ® Time to disposition: 2 years ® Case by case schedule of intenm events

® Case by case schedule of interim events
® Individual calendar

® [Individual calendar

Distribution of cases by track

Expedited ® 14 percent ® 30 percent
Standard ® 84 percent ® 69 percent
Complex ® 2 percent ® | percent
Staff ® DCM coordinator, three assistants ® Civil case manager, two track
coordinators, two clerks
Staft duties ® Track assignment ® Track assignment
¢ Monitor case movement ® Monitor case movement
® Maintain case information @ Maintain case movement
® Schedule events @ Schedule events
® Communicate with counsel ® Communicate with counsel
® [dentify and resolve case movement
problems
New events ® Attorneys prepare a joint-at-1ssue

memorandum within 90 days of filing
note of issue

¢ Standard cases: detailed information
statement required 30 days before
pretrial conference; pretnial conference
30 days before tnal

® No new events; general calendar cail
eliminated '

Information requirements

® Attorneys file joint-at-issue
memorandum

® Attorneys file joint disposition
conference report trial

® Attorneys file case information

_ statement (CIS) with their pleadings

® Attorneys file case scheduling plan
(CSP) in nonexpedited cases

® Attorneys file trial information
statements (TIMS) in nonexpedited
cases

Track assignment

® Attorneys request; if none is made,
the case coordinator assigns the track

® Attorneys request; if none is made, the
case coordinator assigns the track

Critena for track assignment

. @ Type of case and the judgment of the
case coordinator

® Type of case and the judgment of the
case coordinator
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Henderson and Munsterman, along with a number of others, have found that DCM can
improve the flow of cases and "help courts more effectively manage their rising caseloads."
Others have claimed that DCM provides additional benefits including the following:

® lawyers are provided with substantial incentives to pay early and careful attention to all
the cases in their inventory

e judicial time and attention can be concentrated on the cases most in need of it

® procedures tailored to the particular requirements of different sorts of cases can be
brought to bear quickly, most particularly with respect to complex litigation

® trial date certainty can be increased.

Despite these apparent benefits there is a great deal that remains to be determined about
DCM. The courts that have adopted it have generally increased their expenditures on
management substantially. They have shifted staff and dedicated considerable resources to
making DCM work. As Henderson and Munsterman conclude, "A detailed cost/benefit
analysis is needed to assess whether the returns outweigh the additional resources required.”
Moreover, it is not yet clear whether DCM facilitates the management of complex cases or
whether it, in some unanticipated way, unfairly favors one group of litigants (plaintiffs,
defendants, tort claimants, contract defendants, etc.) over others. These questions, as well as
those about the long-term impact of DCM on the court system, require thoughtful analysis by
any jurisdiction that chooses to adopt such an approach. -

Example of State Statute Concerning Differentiated Case Management

California - Code Section 68603(c)

(c) The Judicial Council shall adopt rules effective July 1, 1991, to be used by all
delay reduction courts, establishing a case differentiation classification system based
on the relative complexity of cases. The rules shall provide longer periods for the
timely disposition of more complex cases. The rules may provide a presumption that
all cases, when filed, shall be classified in the least complex category.

New Jersey -- Rules for Differentiated Case Management Camden Civil Project Rules
for Differentiated Case Management - Rule 4:9A

4:9A-1, Tracks and Subtracks; Standards for Assignment

Every action filed in the Law Division shall be assigned, as prescribed by this
rule, to the complex track, the standard track, or the expedited track in accordance
with the following criteria and giving due regard to attorney requests for track

assignment made pursuant to R. 4:9A-2:

(@) Complex Track. An action shall ordinarily be assigned to the complex track for
individual judicial management if it appears likely that the cause will require a
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disproportionate expenditure of court and litigant resources in its preparation for tnal
and trial by reason of the number of parties involved, the number of claims and

defenses raised, the legal difficulty of the issues presented, the factual difficulty of the
subject matter, or a combination of these or other factors.

(b) Standard Track. An action not qualifying for assignment to the complex track or
expedited track shall be assigned to the standard track. All personal injury cases shall
be presumptively assigned to the standard track.
(c) Expedited Track. An action shall ordinarily be assigned to the expedited track if
it appears that by its nature it can be promptly tried with minimal pretrial discovery
and other pretrial proceedings. All actions in the following categories shall be
assigned to the expedited track subject to reassignment as herein provided:
1. commercial matters, excluding construction cases, in which liquidated damages
are sought, such as book accounts, collection of bills and notes, and actions
involving secured transactions;

2. actions to compel arbitration or to confirm, vacate or modify an arbitration
award;

3. actions to be tried exclusively on a record already made by a court or
administrative agency, such as actions in lieu of prerogative writs;

4. actions to recover benefits pursuant to N.J.S.A. 39:6A-1 to -23 (New Jersey
Automobile Reparation Reform Act);

5. proof cases in which default has been entered and proceedings pursuant to R.
4:44 to approve settlements.

(d) Subtracks. Some cases may be further assigned to one of the following
subtracks:

1. Complicated/Standard -- medical malpractice, products liability, construction
accident cases with serious injury, and any other case which demonstrates a need
for this track;

2. Asbestos/Standard -- all asbestos cases;

3. PIP/Expedited;

4. Declaratory Judgment/Expedited;

5. Prerogative Writ/Expedited;
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6. Criminal Based Forfeiture Cases.

After track and subtrack assignment has been made, the special procedures prescribed
by these rules for each track governing such matters as discovery, motion practice, case
management and pretrial conferences and orders, and the fixing of trial dates shall apply.

Judicial Adjuncts

A "judicial adjunct” is a lawyer whose services are used, on a temporary basis, as a
supplement to those of full-time judges to help a court manage its caseload. The adjunct’s
services may be compensated or not, but he or she, as contrasted with a magistrate or other
full-time court employee, serves on an intermittent basis. Judicial adjuncts have been utilized
in American courts since very early in the nation’s history. In modern times they have been
used effectively in a variety of programs to help combat cost and delay. Most frequently they
have been utilized in situations where a large backlog of cases has built up and there is a
temporary need for expanded judicial manpower.

The National Center for State Courts (NCSC) Advisory Board on the Use of Volunteer
Lawyers as Supplemental Judicial Resources has identified six basic categories of adjunct
services calibrated both on the basis of the functions performed by the adjunct and the extent
of judicial authority exercised. These six, beginning with the most modest exercise of judicial
authority are: ~

® Alternative dispute-resolution mechanisms. Examples are court-annexed arbitration or
mediation programs.

® Serrlement conferences. Typically, the conferences are mandated by the court, conducted
before a lawyer, a team of lawyers, or two lawyers and a judge. The lawyers usually
have expertise in the general subject area of the lawsuit in question. The settlement
conferences are used to provide the parties and their counsel with an evaluation of the
case by a disinterested third party.

® Quasi-judges. Although the terminology differs, these are usually known as referees, fact-
finders, or masters. The majority are granted power to compel testimony, hold hearings,
and make recommended findings of fact and law to the supervising judge.

® Commissioners or magistrates. They are empowered to perform limited judicial duties,
such as signing warrants and subpoenas, setting bail, hearing arraignments, and presiding
over preliminary hearings, nonjury misdemeanor cases, traffic infractions, and small
claims cases.

® Pro tempore trial judges. They are given full judicial powers temporarily. They may hear

and decide any case, and their rulings are as appealable as those of any other judge of the
court on which they are sitting. This classification includes lawyers who serve as



substitute judges while a regular judge is absent and those who routinely supplement
existing judicial resources in an effort to reduce backlog.

® Pro tem jddges on the appellate bench. They serve as full-fledged members of the

appellate court reor hearing and deciding one or more cases, and.draft their share of
opinions for the court. (p. 4)

In 1987 the NCSC published a study of six adjunct programs. The study was entitled
Friends of the Court, and focused on judge pro tempore programs in Arizona and Oregon, as
well as referee, arbitration and settlement programs in Connecticut, Minnesota and
Washington respectively. The study’s conclusions concerning the use of adjuncts as a means
of responding to case management problems were encouraging. It was determined that, in
most instances, the number of dispositions increased, case processing time improved, and the
use of adjuncts had a "spillover" effect leading to more efficient handling of the caseload
remaining in judicial hands.

The NCSC also found that those affected by adjunct decisions were, generally, well
satisfied with the results. Participants reported that they felt the appearance of justice had
been maintained. In some settings litigants or their counsel believed that adjunct decisions
were more satisfying than those of regular judges. Reasons for this included the particular
attentiveness of adjuncts and. their special expertise in areas like domestic relations and
malpractice. It was found that adjunct programs had other benefits as well, most particularly
fostering improved relations between bench and bar.

Despite these benefits there is need for some caution with respect to adjunct programs.
As the NCSC said of its own evaluation, "In no site are the statistical indicia of success
unambiguous.” (xxii) The costs of adjunct programs need to be carefully weighed. Each such
program requires extensive monitoring by judges and other court personnel. Such monitoring
is essential if quality is to be kept high and the case management reforms discussed
previously are to be effectuated in all cases. In addition to these costs and the concomitant
overhead expenditures, it is necessary that the courts ensure the adequate training, and where
appropriate, compensation, of adjuncts. From the adjunct’s perspective there may also be
substantial costs. These involve the time each adjunct takes out of his or her practice to serve
(whether this time is compensated or not) and the use of whatever support services are
needed to produce a decision. Perhaps more serious than any of the foregoing are two
questions that deserve careful analysis before any adjunct program is undertaken. The first is
whether the use of adjuncts depreciates the value of the full-time professional judiciary,
thereby undermining its status and credibility. The second is whether legislators will seize
upon adjunct programs as a means of avoiding necessary outlays to increase full-time judicial
staff. These questions have no easy answers and should be considered carefully both before
any adjunct program is undertaken and while any is in operation. Despite these questions it is
our conclusion that adjunct programs warrant the consideration of court systems seeking
measures to reduce cost and delay.
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Guidelines for the Use of Lawyers to Supplement Judicial Resources, by the National
Center for State Courts Advisory Board on the Use of Volunteer Lawyers as Supplemental
Judicial Resources:

Guideline 1: The Use of Lawyers to Supplement Judicial Resources

Court systems should consider using lawyers in a variety of capacities as supplemental
resources when full-time judicial resources are inadequate to meet the demands made of
them. Such use should not be a permanent alternative to the creation of needed full-time
judicial positions. Lawyers temporarily serving the courts in any capacity are referred to in
these guidelines as judicial adjuncts.

Guideline 2: Establishing a Judicial Adjunct Program
The development of any judicial adjunct program should include the following:

Program Objectives. Programs should be developed to meet identified needs. Objectives
for each program should be related to the identified needs and should be stated prior to the
start of each program. These objectives should be explicit and, to the extent feasible,
expressed in measurable terms.

Court Involvement and Control. Responsibility for administration of the program should
reside with the court. Judges and other personnel of the court to be served should be
involved in its planning.

Bar Involvement. The support and cooperation of the local legal community is necessary

to the success of any judicial adjunct program. Lawyers should be involved in program
planning from the outset.

Other Suppoﬁ. The court should solicit the advice and cooperation of others who will
play a role in the program.

Evaluation and Monitoring Procedures. To the extent possible, programs should be
planned to permit sound evaluation of their effectiveness. Evaluation procedures should be in

place before a program is commenced. Continuing programs should be monitored
periodically for sustained effectiveness.

Guideline 3: Scope of Judicial Adjunct Programs

Except for serious criminal trials and child custody proceedings, most types of cases are
appropriate for assignment to judicial adjuncts.

Guideline 4: Selection of Judicial Adjuncts
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Those eligible to serve as judicial adjuncts should be selected by the appropriate judicial
authority. Criteria should be established to ensure that participants in the program are highly
qualified. As required by the nature of the duties to be performed, emphasis should be placed
on reputation, demeanor, knowledge of the law, and specific experience in trial, appellate, or
other relevant practice.

Guideline 5: Orientation and Training of Judicial Adjuncts

Orientation and training programs should be provided for new judicial adjuncts. Their
scope, format, and length should vary with the complexity and formality of proceedings over
which the judicial adjunct will preside.

Guideline 6: Party Consent to Appearance Before a Judicial Adjunct

Assignment of cases to judicial adjunct programs should not be subject to the consent of
the parties or their counsel. Appropriate mechanisms should be established to provide parties
an option concerning the particular judicial adjunct before whom they will appear, without
permitting a party to delay the resolution of the case.

Guideline 7: Ethical Considerations

Judicial adjuncts should be bound by the Code of Professional Responsibility and by
appropriate provisions of the Code of Judicial Conduct. The judicial adjunct and the litigating
attorneys should share responsibility for identifying conflicts and possible conflicts that
preclude the judicial adjunct from hearing a particular matter.

Guideline 8: Compensation

Court establishing programs of limited duration or programs that require limited time
from judicial adjuncts should solicit service on a pro bono basis. Other programs should
compensate judicial adjuncts in the amount necessary to recruit and retain an adequate
number of qualified lawyers.

Guideline 9: Facilities and Other Resources

The type of judicial function to be performed and the availability of public facilities and
other resources should be considered in determining the facilities and other services furnished
to judicial adjuncts.

Examples of State Statutes and Rules Concerning Judicial Adjuhct Programs

Arizona - Revised Statutes §§12-141 through 12-147

§12-141 Upon request of the presiding judge of the superior court in any count
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the chief justice of the state supreme court may appoint judges pro rempore of the
superior court for such county in the manner provided by this article and subject
to the approval of the board of supervisors of the county.

§12-142(A) A judge pro tempore of the superior court shall be:

(B)

(©)

(D)

§12-143(A)

.(B)

©

§12-144(A)

(B)

1. Not less than thirty years of age.
. Of good moral character.
3. Admitted to the practice of law in this state for not less than five
years next preceding this appointment.
4. A resident of this state for not less than five years next preceding
his appointment.

A judge pro tempore may be appointed to serve in the county of his
residence or in a county of which he is not a resident.

The salary of a judge pro tempore shall be paid for the period of the
appointment based on an annual salary equal to that of a superior
court judge. A judge pro tempore may agree in advance to donate
any or all of his services.

Judges pro tempore are not subject to any provision of law relating to
the retirement of judges.

The salary of a judge pro tempore shall be paid one-half by the state
and one-half by the county to which such judge is assigned.

The sessions of the superior court presided over by a judge pro
tempore shall be held wherever the county board of supervisors may
direct, if approved by the chief justice of the supreme court. The
expense for the court and other required facilities such as attendants,
judicial employees, fuel, lights and supplies suitable and sufficient for
the transaction of business shall be provided by the county.
Assignment of judicial employees to the court over which a judge pro
tempore presides, such as any deputy clerk of the court, certified
superior court reporter, bailiff, interpreter and adult probation officer,
shall be made by the county.

The chief justice of the state supreme court may appoint a judge pro
tempore of the superior court for a county as provided for in §12-141
without regard to the number of judges prescribed by §12-121.

The term of the judge pro tempore may be for any period of time not

to exceed six months for any one term and a person previously
appointed as judge pro tempore may be reappointed by the chief
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(©)

(D)

justice. The chief justice may at any time terminate the term of a
judge pro tempore.

The judicial powers and duties of a judge pro rempore shall extend
beyond the period of his appointment for the purpose of hearing and
determining any proceeding necessary to a final determination of a
cause heard by him in whole or in part during the period of his
appointment.

The powers and duties of a judge pro tempore of the superior court
are the same as are provided for superior court judges in title 12,
chapter 1, article 2, relating to the superior court.

§12-145 Upon request of the chief judge of a division of the court of appeals, the
chief justice of the state supreme court may appoint judges pro tempore of
the court of appeals for such division in the manner prescribed by this
article, subject to the availability of appropriated funds.

§12-146(A)

(B)

©)

D)

§12-147(A)

(B)

A judge pro tempore of the court of appeals shall be:

1. Not less than thirty years of age.
Of good moral character.

3. Admitted to-the practice of law in this state for not less than five
years next preceding his appointment.

4. A resident of this state for not less than five years next preceding
his appointment.

A judge pro trempore may be appointed to serve in the division of his
residence or in a division of which he is not a resident.

The salary of a judge pro rempore shall be paid for the period of the
appointment based on an annual salary equal to that of a judge of the
court of appeals. A judge pro tempore may agree in advance to
donate any or all of his services.

Judges pro tempore are not subject to any provision of law relating to
the retirement of judges.

The chief justice of the state supreme court may appoint a judge pro
tempore for a division of the court of appeals as provided for in §12-

145 without regard to the number of judges prescribed by §12-120,
subsection B.

The term of judge pro tempore may be for any period of time not to
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exceed six months for any one term, and a person previously
appointed as judge pro rempore may be reappointed by the chief
justice. The chief justice may at any time terminate the term of a
judge pro tempore.

© The judicial powers and duties of a judge pro rempore shall extend
beyond the period of his appointment for the purpose of hearing and
determining any proceeding necessary to a final determination of a
cause heard by him in whole or in part during the period of his
appointment.

(D) The powers and duties of a judge pro tempore of the court of appeals
are the same as are provided for court of appeals judges in article 1.1
of this chapter, relating to the court of appeals.

Connecticut - Practice Book, Superior Court - Civil Sec. 431 - Sec. 444
§431. Appointment of Comnmittee or Referee

It is the function of the court or judge to determine and appoint the person or persons
who shall constitute a committee, or the referee to whom a case shall be referred.
Recommendations by counsel shall be made only at the request of the court or judge. If more
than one person shall constitute the committee, the first person named by the court shall be
the chairman of the commuittee.

§432. ‘Effect of Reference

When any case shall be referred to a committee, no trial will be had by the court unless
the reference be revoked upon stipulation of the parties or order of court. Any reference shall
continue in force until the duties of the committee thereunder have been performed or the
order revoked.

In making a reference in any domain proceeding, the court shall fix a date not more than
sixty days thereafter, unless for good cause shown a longer period is required, on which the
parties shall exchange copies of their appraisal reports. Such reports shall set forth the
valuation placed upon the property in issue and the details of the items of, or the basis for,
such valuation. The court may, in its discretion and under such conditions as it deems
proper, and after notice and hearing, grant a further extension of time, beyond that ongmally
fixed, to any party confronted with unusual and special circumstances requmng additional
time for the exchange of appraisal reports.

§433. Pleadings

No case shall be referred until the issues are closed and a trial list claim filed. Thereafter
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no pleadings may be filed except by agreement of all parties or order of court. Such
pleadings shall be filed with the clerk and by him transmitted to the committee.

§434. Report

The report of a committee shall state, in separate and consecutively numbered
paragraphs, the facts found and the conclusions drawn therefrom. It should not contain
statements of evidence or excerpts from the evidence. The report should ordinarily state only
the ultimate facts found; but if the committee has reason to believe that his conclusions as to
such facts from subordinate facts will be questioned, he may also state the subordinate facts
found proven; and if he has reason to believe that his rulings will be questioned, he may
state them with a brief summary of such facts as are necessary to explain them; and he
should state such claims as were made by the parties and which either party requests him to
state.

The committee may accompany his report with a memorandum of -decision including such
matters as he may deem helpful in the decision of the case, and, in any case in which
appraisal fees may be awarded by the court, he shall make a finding and .recommendation as
to such appraisal fees as he deems reasonable.

§435. Request for Finding

Either party may request a committee to make a finding of subordinate facts or of his
rulings, and of the claims made, and shall include in or annex to such request a statement of
facts, or rulings, or claims, he desires the committee to incorporate in the report.

§436. Alternative Report

If alternative claims are made before the committee, or he deems it advisable, he may
report all the facts bearing upon such claims and make his conclusions in the alternative, so

that the judgment rendered will depend upon which of the alternative conclusions the facts
are found legally to support.

§437. Amending Report

A committee may, at any time before a report is accepted, file an amendment to it or an
amended report. '

§438. Motion to Correct

If either party desires to have the report or the finding corrected by striking out any of
the facts found, or by adding further facts, or by stating the claims of the parties made
before the committee, or by setting forth rulings upon evidence or other rulings of the
committee, he shall within two weeks after the filing of the report or finding file with the
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court a motion to correct setting forth the changes and additions desired by him. He shall
accompany the motion with a brief statement of the grounds of each correction asked, with
suitable references to the testimony. The file shall then be returned to the committee for
consideration of the motion to correct. As soon as practicable the committee shall file with
the court the motion to correct together with his decision thereon.

§439. Exceptions to Report or Finding

If a committee fails to correct a report or finding in compliance with a motion to correct,
the moving party may, within ten days after the decision on the motion to correct, file
exceptions seeking corrections by the court in the report or finding. The court will not
consider an exception unless its subject matter has been submitted to the committee in a
motion to correct, provided that this requirement shall not apply to exceptions taken to
corrections in the report or finding made after it was filed; nor will the court correct a
finding of fact unless a material fact has been found without evidence or the committee has
failed to find an admitted or undisputed fact, or has found a fact in such doubtful language
that its real meaning does not appear. A party excepting on these grounds must file with his
exceptions a transcript of the evidence taken before the committee, except such portions as
the parties may stipulate to omit.

§440. Objections to Acceptance of Report

A party may file objections to the acceptance of a report on the ground that conclusions
of fact stated in it were not properly reached on the basis of the subordinate facts found, or
that the committee erred in rulings on evidence or other rulings or that there are other
reasons why the report should not be accepted.

If an objection raises an issue of fact the determination of which may require the
consideration of matters not appearing in the report or stenographic notes of proceedings
before the committee, the adverse party shall, within two weeks after the filing of the
objection, plead to it by a motion to strike, answer or other proper pleading.

§441. Time to File Objections

Objections to the acceptance of a report shall be filed within two weeks after the filing of
the report or finding, or if a motion to correct the report or finding has been made, within
two weeks from the filing of the decision on the motion.

§442. Judgment on the Report

After the expiration of two weeks from the filing of the report, if no motion to correct
and no objections to the report have been filed and no extension of time for filing either has
been granted, either party may, without written motion, claim the case for the short calendar
for judgment on the report of the committee, provided, if the parties file a stipulation that no
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motion to correct or objections will be filed, the case may be so claimed at any time
thereafter. [f exceptions or objections have been seasonably filed, the case should be claimed
for the short calendar for hearing thereon; and the court may, upon its decision as to them,
forthwith direct judgment to be rendered.

§443. Function of the Court

The court shall render such judgment as the law requires upon the facts in the report as it

may be corrected. If the court finds that the committee has materially erred in his rulings or
that by reason of material corrections in his findings the basis of the report is subverted or
that there are other sufficient reasons why the report should not be accepted, the court shall
reject the report and refer the matter to the same or another committee for a new trial or
revoke the reference and leave the case to be disposed of in court.

The court may correct a report at any time before judgment upon the written stipulation
of the parties or it may upon its own motion add a fact which is admitted or undisputed or
strike out a fact improperly found.

§444. Extensions of Time

The committee for good cause shown may extend the time for filings motions to correct
with him, and any judge of the court in which the report is filed may for good cause shown
allow extensions of time for filing such motions to correct and for taking any of the other
steps herein provided.
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IMPLEMENTATION

The working groups concluded that the most effective strategy to pursue in improving the
civil justice system is to gather leading members of the state bench, bar, court administration
and public together into a commission or task force, and charge them with the responsibility
of designing a faster and less expensive means of conducting the civil business of the courts.
From their efforts is likely to come a package of improvements reflecting the concerns of the
local legal culture as well as the sorts of improvements discussed in this report. A program
created in this way is far more likely to gamner the support of all those involved in the justice
system than is a package imposed "from above" by legislative rules drafters or judicial
committees removed from the concerns and realities of practice.

This conclusion is supported by research that has repeatedly demonstrated that
consultative strategies between the bench and bar yield the most effective results in
improving the justice system. Solomon and Somerlot, for example,. in their 1987 study on
behalf of the ABA, found that a critical factor in any managerial improvement program is
"court consultation with the bar," regardless of where the impetus for change originated.
Similarly, Barry Mahoney in 1988, in a study on behalf of the National Center for State

Courts of the impact of case management approaches on case processing and court delay,
found that, :

Ultimately, it is essential to have local level leadership and commitment in order to
achieve case processing time goals and institutionalize effecuve caseflow management
practices in trial courts.

® Even where a successful program has not been the product of a local initiative... it
has been the judges, court staff, and bar leaders at the local level who have made
it work... :

® Where local level leaders have not "bought into" state level delay reduction
initiatives, significant improvements have not taken place. For state level
initiatives to be successful, close attention must be paid to developing local level
leadership and commitment. (197)

This theme of cooperation has been taken up in a number of states. In 1986, for example,

_the California legislature adopted the Trial Court Delay Reduction Act. Section 68612 of the

California Code sets out the key elements of that legislation:

The judges selected in each county as judges of an exemplary delay reduction
program shall, in consultation with the bar of the county to the maximum extent
feasible, develop and publish the procedures, standards, and policies which will be
used in the program, including time standards for the conclusion of all critical steps in
the litigation process, including discovery, and shall meet on a regular basis with the
bar of the county in order to explain and publicize the programs and the procedures,
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standards, and policies which shall govern cases assigned to the program. Such
procedures. standards, and policies may be inconsistent with the California Rules of
Court. In its discretion, the Judicial Council may assist in the development of, or may

develop and adopt. any or all of such procedures, standards, or policies on a
statewide basis.

Kansas followed a similar course in its General Principles and Guidelines for the District
Cours: ‘ ’

(7) The pace of litigation is often the result of "local legal culture" rather than
court procedures, case load, or backlog. Local legal culture consists of the
established expectations, practices, and informal rules of behavior of judges,
attorneys and the public.

(10) The judges and the lawyers of Kansas should work together with interested
citizens to monitor the workings of the judicial system in the state and each
judicial district. They should explore methods of improvement, keep the public
informed of the operation of the courts, ard seek public suggestions and support
for the improvement of the judicial system.

In 1990, the U.S. Congress set out to reduce cost and delay in the federal district courts,
adopting the proven strategy of utilizing task forces of local judges and lawyers as the
drafters of reform. Congress also mandated that litigants be included in those groups, in the

belief that the parties share responsibility for the courts’ problems and can play a critical part
in resolving them.

The first 34 advisory groups completed their initial reports in 1992. In examining their
work, the Judicial Conference of the United States noted the wide array of sources they drew
upon, including judge interviews, judge surveys, attorney surveys, audits of court business,
clerk interviews, open public forums. attorney interviews, literature reviews, consultant
reports and litigant interviews. Virtually without exception, the reports submitted by the
advisory groups became the plans adopted by the federal district courts.

On the basis of the foregoing research and experience, the working groups together
recommend that each state interested in improving its civil justice system form a State Justice
Commission composed of judges, bar association representatives, other interested lawyers,
court administrators, and a balanced group of litigants. The Commission should be charged
with the responsibility of designing and, subject to appropriate approval, implementing an
expense and delay reduction plan within 12 to 18 months of its creation.

The Commission should be required to decide whether changes can be made most
effectively on a statewide basis, or whether local task forces should be appointed. If local
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task forces are appointed, they should be constituted in the same manner as the Justice
Commission itself.

In either case, the body assigned to prepare the actual plan must determine:

® the condition of the civil docket and, where relevant, the condition of the criminal
docket '

® trends in case filings and in the demands being placed on the courts’ resources

® the principles causes of cost and delay in civil litigation, and

® the extent to which costs and delays can be reduced by specific improved management
techniques. :

All this inquiry should be recorded in a written report and completed pursuant to a
specified timetable of no more than 18 months duration, along with a detailed proposal
concerning steps to reduce expense and delay. ' :

When the Commission or task forces’ reports have been submitted, they should be
reviewed by the state’s highest court and, state law permitting, be implemented insofar as
seems appropriate to achieve their objectives. '

Throughout this process, the state bar association must commit itself to providing the
most substantial input and cooperation of which it is capable. The American Bar Association
must commit itself to assisting the state bar associations in any way it can. To the extent
possible, the ABA should identify and make available to each State Justice Commission
technical resources likely to be of assistance in their efforts.

Proposal (To be Implemented by Statute or Rule)

§1 Findings

The [Court/Legislature] makes the following findings:

(1)
()
©)

(4)

The problems of expense and delay in this state’s courts are of critical concern
and must be addressed immediately.

The courts, litigants, lawyers, legislature and executive branch share
responsibility for expense and delay in the courts.

The solution to the problems of expense and delay must include significant and
ongoing contributions by the courts, litigants, lawyers, legislature and
executive branch.

In identifying, developing and implementing solutions to the problems of
expense and delay in litigation, it is necessary to achieve a method of
consultation so that judges, litigants, the State Bar Association and lawyers
cooperate in the development of workable and effective expense and delay
reduction plans.
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3)

Because the increasing volume and complexity of civil and criminal cases
imposes increasingly heavy workload burdens on judicial officers, clerks of
court, and other court personnel, it is necessary to create an effective
administrative structure to ensure ongoing consultation and communication
regarding effective litigation management and expense and delay reduction
principles and techniques.

§2 Requirement for a State Justice Commission Charged with the Formulation of an
Expense and Delay Reduction Plan

There shall be created in this State a State Justice Commission charged with the
formulation of an expense and delay reduction plan. The purposes of the plan are to facilitate
deliberate adjudication of civil cases on the merits, monitor discovery, improve litigation
management, and ensure just, speedy and inexpensive resolution of civil disputes. The plan
must be complete within [12/18] months from the creation of the State Justice Commission.

§3 State Justice Commission Determination of the Propriety of the Formation of Local
Justice Commission Task Forces to Prepare Local Expense and Delay Reduction

Plans

(A)

(B)

(©)

Upon the decision of a majority of the members of the State Justice
Commission, local Justice Commission Task Forces may be created to prepare
local expense and delay reduction plans. The geographical jurisdiction of each
such local Task Force shall be defined by the State Justice Commission. The
membership of each local Task Force shall be determined by the State Justice
Commission in conformity with the requirement established for the formation
of the Justice Commission itself.

If the State Justice Commission chooses to constitute local Task Forces, each
such Task Force shall complete its work and file a written expense and delay
reduction plan with the State Justice Commission within 12 months of the Task
Force’s creation. In all particulars the local Task Force expense and delay
reduction plans shall conform to the requirement for such plans if drafted by
the State Justice Commission itself.

Upon the submission of a local Task Force's expense and delay reduction plan,
the State Justice Commission shall review such plan and determine its
acceptability. Should any such pian be rejected, it shall be the duty of the State
Justice Commission, within three months of such rejection, to prepare and
present its own expense and delay reduction plan for the locality in question.

§4 Development and Implementation of an Expense and Delay Reduction Plan

(A)

The expense and delay reduction plan(s) prepared by the State Justice
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Commission or its local Task Forces shall be implemented in conformity with
the requirements of state law either through the action of the State Supreme
Court or, where necessary, through legislative enactment by the State
Legislature.

(B)  The State Justice Commission shall submit to the appropriate implementing
authority a report, which shall be made available to the public and which shall
include: ,

() an assessment of the matters referred to in subsection (C)(1);

) the basis for the recommendation contained in its expense and delay
-reduction plan;

3) recommended measures, rules and programs; and _

(4)  an explanation of the manner in which its recommendations comply with
Section 5 of this title.

(C) (1) In developing its recommendation, the Commission or its Task Forces shall
- promptly complete a thorough assessment of the state and/or local courts’
civil and criminal dockets. In performing the assessment, the Commission
and/or its Task Forces shall:

(a) determine the condition of the civil and criminal dockets;

(b) identify trends in case filings and in the demands being placed on the
court’s resources;

(c) identify the principal causes of cost and delay in civil litigation, giving
consideration to such potential causes as court procedures and the ways
in which litigants and their attorneys approach and conduct litigation;
and

(d) examine the extent to which costs and delays could be reduced by a
better assessment of the impact of new legislation on the courts.

(2) In developing its recommendations, the Commission and/or its Task Forces
shall take into account the particular needs and circumstances of each
court, litigants in such court, and the litigants’ attorneys.

3) The Commission énd/or its Task Forces shall ensure that its recommended
actions include significant contributions to be made by the court, the
litigants, and the litigants’ attorneys toward reducing cost and delay and
thereby facilitating access to the courts.

§5 Content of the Expense and Delay Reduction Plan

(A) In formulating the provisions of its expense and deléy reduction plan, the State
Justice Commission and/or its Task Forces shall consider and may include the
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following principles and guidelines of litigation management and expense and
delay reduction:

With respect to caseflow management reform, such plans shall consider
the necessity for:

(1)

(a) judicial commitment and leadership;

(b) close court supervision of case progress;
(c) the setting of appropriate time standards and goals for case d15p051u0n

and intermediate case events;
(d) the establishment of an effective monitoring and information system;

(e) the utility of scheduling for credible trial dates; and
(f) tight court control of continuances.

(2)  [ADR]
3) [Discovery and Triai}

§6 Expense and Delay Reduction Plan Proposals May Be Inconsistent with the State
Rules of Procedure
The State Justice Commission and/or its local Task Forces’ expense and delay reduction
plans may be inconsistent with the State Rules of Procedure wherever appropriate so long as

implementation of said proposals occurs after review by the judicial or legislative body
responsible for the creation and amendment of such Rules of Procedure.

§7 Periodic Assessment

assess annually the condition of the courts’ civil and criminal dockets with a view to
determining appropriate additional actions that may be taken to reduce expense and delay and

to improve the litigation management practices in the courts.

§8 Membership of the State Justice Commission

Within 90 days of the date of the enactment of this chapter, the State Justice
Commission shall be appointed by the Chief Justice of the State Supreme
Court after consultation with the other justices of such court.

(A)

The State Justice Commission shall be balanced and include judges, litigants,
State Bar Association officials, lawyers, and court administration officials, as
determined by the Chief Justice after consultation with the other Justices of the

State Supreme Court.

(B)

In no event shall any member of the State Justice Commission serve longer
SPg0178
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After developing an expense and delay reduction plan, the State Justice Commission shall '



(D)

(B)

(F)

than four years.

There shall be no fewer than 15 nor more than 25 members of the State Justice
Commission, at least three of whom shall be drawn from each category of
participants identified in subsection (B).

The State Justice Commission may designate a reporter or group of reporters

who may be compensated in accordance with guidelines established by the
State Supreme Court.

The members of the State Justice Commission and any persons designated as
reporters for such Commission shall be considered as independent contractors
of the State when in the performance of official duties of the Commission and
may not, solely by reason of service on or for the Commission, be prohibited
from practicing law before the Supreme Court or any inferior court.
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PLEADINGS AND MOTIONS:; PRETRIAL PROCEDURES Rule 8

RULE 8. GENERAL RULES OF PLEADING

(a) Claims for Relief. A pleading which sets forth a claim
for relief, whether an original claim, counterclaim, cross-claim,
or third-party claim, snall contain:

1. A short and plain statement of the grounds upon
which the court’s jurisdiction depends, unless the court al-
ready has jurisdiction and the claim needs no new grounds of
jurisdiction to support it.

2. A short and plain statement of the claim showing
that the pleader is entitled to relief.

3. A demand for judgment for the relief the pleader
seeks. Relief in the alternative or of several different types
mayv be demanded.

Amended Sept. 15, 1987, erfective Nov. 13, 1887.

(b) Defenses; Form of Denials. A party shall state in
short and plain terms the party’s defenses to each claim asserted
and shall admit or'deny the averments upon which the adverse
party relies. If a party is without knowiedge or information
sufficient to form a belief as to the truth of an averment. the
party shall so state and this has the effect of a denial. Denials
shall fairly meet the substance of the averments denied. When a
pleader intends in good faith to deny only a part or a qualifica-
tion of an averment. the pleader shall specify so much of it as is
true and material and shall deny only the remainder. Unless
the pleader intends in good faith to controvert all the averments
of the preceding pleading, the pleader may make denials as
specific denials of designated averments or paragraphs, or may
generally deny all the averments except such designated aver-
ments or paragraphs as the pleader expressly admits. but when
the pleader does so intend to controvert all its averments, includ-
ing averments of the grounds upon which the court’s jurisdiction
depends, the pleader may do so by general denial subject to the
obligations set forth in Rule 11(a).

Amended Sept. 15, 1987, effective Nov. 15, 1987.

(¢) Affirmative Defenses. In pleading to a preceding
pleading, a party shall set forth affirmatively accord and satisrac-
tion, arbitration and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress, estoppel, failure of
consideration, fraud, illegality, laches, license, payment, release,
res judicata, statute of frauds, statute of limitations, waiver, and
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any other matier constituting an avoidance or affirmative de-
fense. When a party has mistakenly designated a defense as a
counterclaim or a counterclaim as a defense, the court on terms,
if justice so requires, shall treat the pleading as if there had been
a proper designation.

Former subdivision (¢) abrogated Sept. 26, 1991, effective Dec. 1, 1991. Former
subdivision (d) relettered as new subdivision (c) Sept. 26, 1991, effective Dec. 1,
1991.

(d) Effect of Failure to Deny. Averments in a pleading to
which a responsive pleading is required, other than those as to
the amount of damage, are admitted when not denied in the
responsive pleading. Averments in a pleading to which no
responsive pleading is required or permitted shall be taken as
denied or avoided.

Former subdivision {e) relettered as new subdivision (d) Sept. 26, 1991, effeczive
Dec. 1. 1991.

(e) Pleading to Be Concise and Direct; Consistency.

1. Each averment of a pleading shall be simple, concise.
and direct. No technical forms of pleading or motions are
required.

2. A party may set forth two or more statements of a
claim or defense alternatively or hypothetically, either in one
count or defense or in separate counts or defenses. When
two or more statements are made in the alternative and one
of them if made independently would be suftficient, the plead-
ing is not made insufficient by the insufficiency of one or
more of the alternative statements. A party may also state
as many separate claims or defenses as the party has regard-
less of consistency and whether based on legal or equitable
grounds or both. All statements shall be made subject to the
obligations set forth in Rule 11(a).

Former subdivision (f) amended Sept. 15, 1987, effective Nov. 15, 1987; relet-
tered as new subdivision (e) Sept. 26, 1991, effective Dec. 1, 1991.

(f) Construction of Pleadings. All pleadings shall be so
construed as to do substantial justice.

Former subdivision (g) relettered as new subdivision (f) Sept. 26, 1991, effective
Dec. 1, 1991. _

(g) Claims for Damages. In all cases in which a party is
pursuing a claim other than for a sum certain or for a sum which
can by computation be made certain, no dollar amount or figure
for damages sought shall be stated in any pleading allowed under
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Rule 16 RULES OF CIVIL PROCEDURE

RULE 16. PRETRIAL CONFERENCES;
SCHEDULING; MANAGEMENT

(a) Pretrial Conferences; Objectives. In any action, the
court may in its discretion direct the parties, the attorneys for
the parties and, if appropriate, representatives of the parties
having authority to settle, to participate, either in person or,
with leave of court, by telephone, in a conference or conferences
before trial for such purposes as:

1. expediting the disposition of the action;
2. establishing early and continuing control so that the

case will not be protracted because of lack of management;

3. discouraging wasteful pretrial activities;

4. improving the quality of the trial through more thor-
ough preparation; and :

5. facilitating the settlement of the case. At any settle-
ment conlerence, with the consent of ail those participating
in the conference, the court may engage in ex parte commu-
nications. '

Amended Aug. 7, 1984, effective Nov. 1,
1987.

1984; Sept. 13, 1987, effective Nov. 135,

(b) Scheduling and Planning. Upon written request of
any party the court shall, or upon its own motion the court may,
schedule a Comprenensive Pretrial Conference.

Amended Aug. 7, 1984, erfective Nov. 1, 1984: Dec. 20. 1991, effective July 1,
1992.
(c) Subjects to Be Discussed at Comprehensive Pretrial

Conferences. At any Comprehensive Pretrial Conference under
this rule the Court may:

(1) Determine the additional discoverv to be undertaken
and a schedule therefor. The schedule shall include deposi-
tions to be taken and the time for taking same; production of
documents; non-uniform interrogatories; admissions; inspec-
tions or physical or mental examinations; and any other
discovery pursuant to these rules.

(2) Determine a schedule for the disclosure of expert
witnesses. Such disclosure shall be within 90 days after the
conference except upon good cause shown.

(3) Determine the number of expert witnesses or desig-
nate expert witnesses as set forth in Rule 26(b)X4).
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?ROCEDURE PLEADINGS AND MOTIONS: PRETRIAL PROCEDURES Rule 16

(4) Determine a date for the disclosure of non-expert
witnesses and the order of their disclosure; provided, howev-
er, that the date for disclosure of all witnesses, expert and

" action, the non-expert, shall be at least 45 days before the completion of
‘torneys for discovery. Any witnesses not so disclosed shall not be al-
the parties 3 lowed to testify at trial unless there is a showing of good
. person or, 3 cause.
conferences [ = y ) .
L, (5) Resolve any discovery disputes which have been pre-
! sented to the court by way of motion not less than 10 days
-f berore the conference. The moving party shall set forth the
50 that the requested discovery o which objection is made and the basis
anagement; . for the objection. The responding party may file a response
not less than 3 days before the conference. No repiles shalil
be riled unless ordered by the court. The court shall assess
. more thor- . ) . o .
an appropriate sanction, including those permitted under
Rule 16{(f), against any party or attorney who has engaged in
-any setFle— unreasonable. groundless, abusive or obstructionist discovery.
articipating . L :
e mu (6) Eliminate non-meritorious claims or defenses.
(7) Permit the amendment of the pleadings.
ctive Nov. 15, . (8) Assist in identifying those issues of fact which are
still at issue.
request or (9) Obtain stipulations as to the foundation or admissibii-
¢ v L3
ourt mav, ity of evidence.
sctive July | - (10) Determine the desirability of special procedures for
20 vl i, )
’ o management of the case.
&
-e Pretrial (11) Consider alternative dispute resolution.
ence under 3 (12) Determine whether any time limits or procedures
3 set forth in the discovery rules or set forth in the Uniform
:ndertaken é Rules of Practice or Local Rules of Practice should be modi-
1de deposi- 3 fled or suspended.
>duction of 2 (13) Determine whether Rule 26.1 has been appropriate-
as; Lnspec- a ly complied with by the parties.
any other - ) _ . i
: (14) Determine a date for a settlement conference if such
of expert a conference is requested by a party or deemed advisable by
the court. .
5 after the ] _ ;
(15) Determine a date for compliance with Rule VI(a), l ;
5 or desig- Uniform Rules of Practice B
(16) Determine a trial date. s
b
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Rule 16 RULES OF CIVIL PROCEDURE

(17) Make such other orders as the court deems appropri-
ate.

Amended Aug. 7, 1984, effective Nov. 1, 1984; Dec. 20, 1991, effective July 1,
1982,

(d) Final Pretrial Conference. Any final pretrial confer-
ence shail be held as ciose to the time of trial as reasonable
under the circumstances. The participants at any such confer-
ence shall formulate a plan for trial, including a program for
facilitating the admission of evidence. The conference shall be
attended by at least one of the attorneys who will conduct the
trial for each of the parties and by any unrepresented parties.

Amended Aug. 7, 1984, erfective Nov. 1, 1984.

(e) Pretrial Orders. After any conference held pursuant o
this rule, an order shail be entered reciting the action taken.
This order shall control the subsequent course of the action
unless modified by a subsequent crder. The order following a
final pretrial conference shall be modified only to prevent mani-
fest injustice.

Amended Aug. 7, 1984, effective Nov. 1, 1984.

(f) Sanctions. If a party or attorney fails 0 obey a schedul-
ing or pretrial order, or if no appearance is made on benalf of a
party at a scheduling or pretrial conference, or if a party or
party’s attorney is substantially unorepared to participate in the
conference, or if a party or party’s attorney fails to participate in
good faith. the judge, upon motion or the judge's own initiative,
shall, except upon a showing of good cause, make such orders
with regard to such conduct as are just, including, among others,
any of the orders provided in Rule 37(b)(2)XB), (C), or (D). In lieu
of or in addition to any other sanction, the judge shall require
the party, or the attorney representing the party, or both, to pay
the reasonable expenses incurred because of any noncompliance
with this rule, including attorneys’ fees, or payment of an assess-
ment to the clerk of the court, or both, unless the judge finds
that the noncompliance was substantially justified, or that other
circumstances make an award of expenses unjust. ,
Amended Aug. 7, 1984, effective Nov. 1, 1984; Sept. 13, 1987, effective Nov. 13,
1987; Dec. 20. 1991, effective July 1, 1992.

(g) Alternative Dispute Resolution. Upon motion of any
party, or upon its own initiative after consultation with the
parties, the court may direct the parties in any action not subject
to compulsory arbitration to submit the dispute which is the
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PLEADINGS AND MOTIONS; PRETRIAL PROCEDURES Rule 16

subject matter of the action to an alternative dispute resolution
program created or authorized by appropriate local court rules.

Subdivision (g) promuigated July 16, 1991, effective October 1, 1991.

STATE BAR COMMITTEE NOTES

1984 Amendments

(Rule 16(a)] The 1984 amendment thoroughly reorganizes Rule 16. The
subject matcter of Rule 16(a) is now transferred %o 16{(c). New Rule 18a)
emphasizes judicial management of the pretrial as well as the trial phase.

{Rule 16(b)] This section is new. It is an adaptation of Federal Rule
16(b), intended :to retain as much conformity with the. federal rule as is
consistent with the needs of the state court system. The principai difference is

.that under the federal rule a scheduling order is mandatory in all cases not

exempted by district court rule. while under the Arizona rule a conference will
be neid on motion of the parties or order of the court to determine whether a
scheduling order is appropriate. Because the order is an option to De exercised
in the discretion of the court, it can be emploved where useful without
incurring the administrative burdens of a mandatory ruie.

Former 16(b) is deleted. Originaily enacted as Ariz.Rev.Stat.Ann. § 21-454
(1939), it provided that no civil action shall be heard on its merits until ail
motions are disposed of, and that the secting of an action for trial snhall be
deemed %o overrule ail motions pending. There were no cases on this provision.
and it had ac apparent utility.

(Rule 16(d)] If there is more than one pretrial conference. Rule 16(d)
makes ciear that the time between the final pretrial conference and trial
should be as short as possiple; the Advisory Committee to the Judicial Confer-
ence of the United States cites authority to the effect that ten days 0 two
weeks is the optimai period. See, Discussion, 1981 Proposed Amendments to
the Federal Rules of Civil Procedure, Report of the Judicial Confersnce of the
United States (1982). However, the timing is left to the court’s discretion.

Rule 16(f) incorporates the sanctions which the court may now impose for
failure to provide or permit discovery under Rule 37(bX2). See, eg. B & R
Materials, Inc. v. U.S. Fidelity and Guaranty Co., 132 Ariz. 122, 644 P.2d 276
(App.1982). In the four situations enumerated, sanctions may be imposed.
either upon the court’s initiative or upon a party’s motion. In addition, the
court shall require the payment of expenses, including attorneys’ fees. by the
uncooperative party, the attorney, or both, unless circumstances warrant other-
wise. Compare, Golleher v. Horton, 119 Ariz. 604, 583 P.2d 260 (App.1978) and
Zalroff v. May, 8 Ariz.App. 101, 443 P.2d 916 (1968). These sanctions are
reviewable under the abuse-of-discretion standard. See, Sears Roebuck and Co.
v. Walker, 127 Ariz. 432, 621 P.2d 938 (App.1880).

1991 Amendments

[Rule 16(b)] The trial court may require the parties to file pretrial
memoranda and may, by minute entry, prescribe the form and content thereof.
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PLEADINGS AND MOTIONS; PRETRIAL PROCEDURES Rule 16

proposing rules to reduce discovery abuse and to make the judicial system in
Arizona more erfficient, 2xpeditious, and accessible to the peoble.
For more complete dackground information on the rule changes proposed
by the Committee. see Cowrt Comment 0 Rule 26.1.
Library References:
C.J.S. Trial § 17(2.
West's Key No. Digests, Pretral Procedure &741-733.

AUTHCR'S COMMENTS

Analysis

Scope and Purpose of Rule.
Comparison With Federal Rule.
Comprenensive Pretrial Conference.
Alternative Dispute Resoiution.
Settlement Conferences.

Pretrial Statements.

Sanctions.

o —

SO Ut

1. Scope and Purpose of Rule. Rule 16 authorizes the appiication
by the Court of various pretrial case management procedures with a
view toward simplifying and shortening the trial, and perhaps avoiding
it entirely. Rule 16 was thoroughly revised in 1984 to conform general-
ly to recent amendments to the corresponding provisions of the Federal
Rules of Civil Procedure. As revised. it provides the trial court with

- broad powers of case management at the pretrial stage. A pretrial

conference, and resulting order, may serve to shorten trial time, and to-
limit the issues to be tried. Waliters v. First Federal Sav. & Loan Ass'n,
131 Ariz. 321, 641 P.2d 235 (1982); Calderon v. Calderon, 9 Ariz.App.
338, 454 P.2d 586 (1969). While some of the purposes for a Rule 16
pretrial conference are served by the Pretrial Statement required by
Rule VI(a) of the Uniform Rules of Practice, Rule 16 deals with a

variety of other matters and functions that may be accomplished in a -

pretrial conference. The relationship between this Rule and Rule VT of
the Uniform Rules of Practice of the Superior Court is discussed in
Section 4 of the Author’s Comments under the latter rule.

In December 1991, the Arizona Supreme Court adopted, to become
effective July 1, 1992, a comprehensive package of discovery and court
reform propoesals proposed by a Special Bar Committee to Study Civil
Litigation Abuse, Cost and Delay. These proposals, as adopted, contem-
plate mandatory disclosure of pertinent facts and documents, arnd the
imposition of presumptive limits on the amount of discovery to be
conducted in the ordinary civil case. Rules 16() and (c) were also
amended to authorize the conduct of a Comprehensive Pretrial Confer-
ence to facilitate case management, to monitor compliance with the
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Rule 16 RULES OF CIVIL PROCEDURE

new discovery rules and limitations, and to impose and exercise judicial
control in those cases not suited for disposition according 0 the new
limited discovery regime.

2. Comparison With Federal Rule. As a consequence of the 1992
court and discovery reform amendments. there are now significant
differences between Rules 16, Ariz.R.Civ.P. and Rule 16, Fed.R.Civ.P.
Rules 16(a), (d), (e) and (f), Ariz.R.Civ.P. are substantially identical to
Rules 16(a), (d), (e) and (), Fed.R.Civ.P. except that Rule 16(a), Ariz.
R.Civ.P. authorizes the Court to engage in 2x parte communications.
with the consent of all parties participating, at settlement conferences
and authorizes telephone pretrial conferences. In addition. the range
of sanctions available to the Court under Rule 16(f), Ariz.R.Civ.P. is
slightly greater. Rules 16(b) and (¢), Ariz.R.Civ.P., which authorize the
Comprehensive Pretrial Conrerence differ materially {rom the corre-
sponding Federal provisions. There is no counterpart in the Federal
Rules of Civil Procedure to Rule 16{g), Ariz.R.Civ.P.

3. Comprenensive Pretrial Confersnce. The discovery and court
reform amendments whicn became etfective July 1, 1992 authorized the
conduct of what is termed a Comprenensive Pretrial Conference to
facilitate case management and judicial control. At a Comprenhensive
Pretrial Conference requested or ordered pursuant to Rule 16{(b}, the
Court may consider and resolve any or ail of the items specified in
amended Rule 16(c). A Comprehensive Pretrial Conrerence mayv be
held upon written request of any party or upon the Court’s own motion.
Rule 16(a) authorizes the conduct of pretrial conferences by telepnone,
with leave of court. Presumably, that authority extends to the conduct
of Comprenensive Pretrial Conferences as well.

4. Alternative Dispute Resolution. Rule I(a), Uniform Rules of
Practice of the Superior Court. was amended in 1991 0 give the
Presiding Judge in each county the authority to identify and develop
alternative dispute resolutiod programs to be governed by Local Rules
approved by a majority of judges in the county. Under Rule 16(g),
Ariz.R.Civ.P., adopted in 1991, the Court, on motion of any party or on
its own initiative after consultation with the parties. may direct the
parties in a civil action to submit their dispute to such an authorized
alternative dispute resolution program. It is probably the case that the
Court cannot make the result of any such program binding on the
parties without their consent.

5. Settlement Conferences. Rule VI(e), Uniform Rules of Practice
of the Superior Court, as adopted effective July 1, 1992, requires the
conduct of a Settlement Conference, in all cases not subject to compul-
sory arbitration, on request of any party or on the Court’s own motion.
The setting of a date for such a Settlement Conference is one of the
matters that may be considered at a Comprehensive Pretrial Confer-
ence held pursuant to Rule 16(c), Ariz.R.Civ.P. Any request for a
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PLEADINGS AND MOTIONS; PRETRIAL PROCEDURES Rule 16

Settlement Conference must be made no later than sixty (60) days prior
to trial. See Section 3 of the Author’s Comments to Rule VI, Uniform
Rules of Practice of the Superior Court. Rule 16(a) permits the Court
at a settlement conference to engage in ex parte communications, dut
only with the consent of all those participating.

6. Pretrial Statements. The form and content of the joint pretrial
statement is specified in Rule VI(a) of the Uniform Rules of Practice of
the Superior Court, and it is at least analogous to the final pretrial
order contemplated by Rules 16{d) and (e). The pretrial statement
controls the subsequent course of the action through trial unless
modified by the Court to prevent manifest injustice. Gertz v. Selin, 11
Ariz. App. 495, 466 P.2d 46 (1970); Loye v. Fong, 1 Ariz.App. 482, 404
P.2d 826 (1965). Any stipulations made in a pretrial conference or a
pretrial statement are binding unless the parties are relieved {rom
them by the Court. Harsh Bldg. Co. v. Bialac, 22 Ariz.App. 391, 529
P.2d 1185 {1975

7. Sancrions. As part of the court and discovery reform amend-
ments. Rule 16(f) was also amended to enhance the Court’s ability to
insure meaningful participation in, and compliance with. pretrial case
management procedures. Amended Rule 16(f) authorizes sanctions for
failure to appear at 2 pretrial conference, failure to be substantially
prepared to participate in a pretrial conference, failure to participate in
good. faith at a pretrial conference, and/or failure to comply #ith a
pretrial or scheduling order. Sanctions are virtually mandatory unless
there is a showing of good cause and may include an order %0 pay to the
Clerk of the Court an assessment determined by the trial judge. It has
previously been helid, however, that dismissal of an action may be too
severe a sanction to impose for counsel’s failure to attend a pretrial
conference. Stoyer v. Doctor’s Hospital, 15 Ariz.App. 255, 488 P.2d 191
{1971).




Rule 26 RULES OF CIVIL PROCEDURE

V. DEPOSITIONS AND DISCOVERY

WESTLAW Electronic Research

See WESTLAW Electronic Research Guide preceding the Summary of Contents.

RULE 26. GENERAL PROVISIONS
GOVERNING DISCOVERY

(a) Discovery Methods. Parties may obtain discovery by
one or more of the following methods: depositions upon cral
examination or writien questions; written interrogatories; pro-
duction of documents or things or permission to enter upon land
or other property, for inspection and other purposes; physical
and mental examinations: and requests for admission.

Added July 17, 1970, erfective Nov. 1, 1970: amended Aug. 7, 1984, effective
Nov. 1. 1984,

(b) Discovery Scope and Limits. Unless otherwise limi:
by order of the court in accordance with these rules, the scope or
discovery is as follows:

(1) In General. Parties may obtain discovery regarding
any matter, not privileged, which is relevant to the subject
matter involved in the pending action, whether it relates to
the claim or defense of the party seeking discoverv or to the
claim or defense of any other party, including the existence,
description. nature, custody, condition and location of any
books, documents, or other tangible things and the identity
and location of persons having knowledge of any discoverable
matter. It is not ground for cbjection that the information
sought will be inadmissible at the trial if the information
sought appears reasonably calculated to lead to the discovery
of admissible evidence. :

The frequency or extent of use of the discovery methods
set forth in subdivision (a) may be limited by the court if it
determines that: (i) the discovery sought is unreasonably
cumulative or duplicative, or obtainable from some other
source that is either more convenient, less burdensome, or
less expensive; (ii) the party seeking discovery has had ample
opportunity by discovery in the action to obtain the informa-

" tion sought; or (iii) the discovery is unduly burdensome or
expensive, given the needs of the case, the amount in contro-
versy, limitations on the parties’ resources, and the impor-
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DEPOSITIONS AND DISCOVERY Rule 26

tance of the issues at stake in the litigation. The court may
act upon its own initiative after reasonable notice or pursu-
ant to a motion under subdivision (¢).

(2) Insurance Agreements. A party may obtain discovery
of the existence and contents of any insurance agreement
under which any person carrying on an insurance business
may be liabie to satisfy part or all of a judgment which may
be entered in the action or to indemnify or reimburse for
payments made to satisty the judgment. Information con-
cerning the insurance agreement is not bv reason of disclo-
sure admissible in evidence at trial. For purposes of this
paragraph, an application for insurance shall not be treated
as part of an insurance agreement. '

(3) Trial Preparation: Materials. Subject to the -provi-
sions of subdivision (b)(4) of this rule, a party may obtain
discovery of documents and tangible things otherwise discov-
erable under subdivision (D)1) of this rule and prepared in
anticipation of litigation or for trial by or for another party
or by or for that other party’s representative (inciuding the
other party's attorney, consultant, surety, indemnitor, insur-
er or agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the prepa-
ration of the party’s case and that the party is unabie without
undue hardship to obtain the substantial equivalent of the
materials bv other means. In ordering discovery of such
materials when the required showing has been made, the
court shall protect against disclosure of the mental impres-
sions. conclusions, opinions, or legal theories of an attorney or
other representative of a party concerning the litigation.

A party may obtain without the required showing a
statement concerning the action or its subject matter previ-

" ously made by that party. Upon request, a person not a

party may obtain without the required showing a statement
concerning the action or its subject matter previously made
by that person. If the request is refused, the person may
move for a court order. The provisions of Rule 37(aX4) apply
to the award of expenses incurred in relation to the motion.
For purposes of this paragraph, a statement previously made
is (A) a written statement signed or otherwise adopted or
approved by the person making it, or (B) a stenographic,
mechanical, electrical, or other recording, or a transcription
thereof, which is a substantially verbatim recital of an oral

189
5pg0192



Rule 26 RULES OF CIVIL PROCEDURE

statement by the person making it and contemporaneously
recorded.

(4) Trial Preparation: Ezperts. Discovery of facts known
and opinions held by experts, otherwise discoverable under
the provisions of subdivision (bj(1) of this ruie and acquired or
developed In anticipation of litigation or for trial, may be
obtained only as follows:

(AX1) A party may through interrogatories require
any other party to identify each person whom the other
party expects to call as an expert witness at trial. to state
the subject matter on which the expert is expected to
testify, and to state the substance of the facts and opin-
lons to which the expert is expected to testify and a
summary of the grounds for each opinion. (i) Upon
motion, the court mayv order further discovery bv other
means, subject 0 such restrictions as to scope and such
provisions, pursuant to subdivision (b)(4XC) of this rule.
concerning fees and expenses as the court may deem
appropriate.

(B) A party may discover facts known or obinions
held by an expert who has been retained or specially
employed by another party in anticipation of litigation or
preparation for trial and who is not expected to be called
as a witness at trial. only as provided in Rule 33 or
upon a showing of exceptional circumstances under which
it 1s impracticable for the party seeking discovery to
obtain facts or opinions on the same subject by other
means.

(C) Unless manifest injustice would result, (i) the
court shall require that the party seeking discovery pay
the expert a reasonable fee for time spent in responding
to discovery under subdivisions (b)(4)A)(1i) and (b)(4)B) of
this rule; and (ii) with respect to discovery obtained under
subdivision (b)(4)(AXii) of this rule the court may require,
and with respect to discovery obtained under subdivision
(bX4)B) of this rule the court shall require, the party
seeking discovery to pay the other party a fair portion of
the fees and expenses reasonably incurred by the lartter
party in obtaining facts and opinions from the expert.

(D) Each side shall presumptively be entitled to only

one independent expert on an issue. Where there are
multiple parties on a side and the parties cannot agree as
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Rule 26

to which independent expert will be called on an issue,
the court shall designate the independent expert to be
called or. upon the showing of good cause, may allow more
than one independent expert to be called.

DEPOSITIONS AND DISCOVERY

(3) Non-party at Fault. Any party who alleges, pursuant
to A.R.S. § 12-2506(B) (as amended), that a person or entity
not a party to the action was wholly or partially at fault in
causing any personal injury, property damage or wrongtul
death for which damages are sought in the action shall
provide the identity, location. and the facts supporting the
claimed liability of such nonparty at the time of compliance
"with the requirements of Rule V(a) of the Uniform Rules of
Practice of the Superior Court, if applicanle, or within one
hundred fifty {130) days after che iiling of that partv's an-
swer, whichever is earlier. The trier of fact shall not be
permitted to allocate or apportion any percentage of fault to
any nonparty whnose identity is not disclosed in accordance
with the requirements of this subpart 5 except upon written
agreement of the parties or upon motion establishing newly
discovered evidence of such nonparty’s liability which could
not have been discovered within the time periods for compli-
ance with the requirements of chis subpart 3.

Armended July 17, 1970, affective Nov. 1, 1970: Aug. 7. 1984, =ffective Nov. 1,
1984: Sept. 13, 1987, affective Nov. 13, 1987; May 3, 1989, erfective July 1,
1989; Dec. 20, 1991, effective July 1. 1992.

(c) Protective Orders. Upon motion by a party or by the
person from whom discovery is sought, and for good cause shown,
the court in which the action is pending or alternatively, on
matters relating to a deposition, the court in the county where
the deposition is to be taken may make any order which justice
requires to protect a party or. person from annoyance, embarrass-
ment, oppression. or undue burden or expense, including one or
more of the following: (1) that the discovery not be had; (2) that
the discovery may be had only on specified terms and conditions,
including a designation of the time or place; (3) that the discov-
ery may be had only by a method of discovery other than that
selected by the party seeking discovery; (4) that certain matters
not be inquired into, or that the scope of the discovery be limited
to certain matters; (5) that discovery be conducted with no one
present except persons designated by the court; (6) that a deposi-
tion after being sealed be opened only by order of the court; (7)
that a trade secret or other confidential research, development,
or commercial information not be disclosed or be disclosed only
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in a designated way; (8) that the parties simultaneously file
specified documents or information enclosed in seaied envelopes
to be opened as directed by the court.

If the motion for a protective order is denied in whole or in
part, the court may. on such terms and conditions as are just,
order that any party or person provide or permit discovery. The
provisions of Rule 37(a)(4) apply to the award of expenses in-
curred in relation to the motion.

Amended July 17, 1970, effective Nov. 1, 1870.

(d) Sequence and Timing of Discovery. Unless the court
upon motion,. for the convenience of parties and witnesses and in
the interests of justice, orders otherwise, methods of discovery
may be used in any sequence and the fact that a party is
conducting discovery, whether by deposition or otherwise, shall
not operate to delay any other party’s discovery.

Added July 17, 1970, effective Nov. i, 1970.

(e} Supplementation of Responses. Except as provided in
Rule 26.1 a party who nas responded to a request for discovery
with a response that was complete when made is under no duty
to supplement the response to include information thereafter
acquired, except as follows:

(1) A party is under a duty seasonably to supplement the
response with respect to any question directly addressed to
(A) the identity and location of persons having knowledge of
discoverable matters, (B) the identity of each person expected
to be called as an expert witness at trial, the subject matter
on which the person is expected to testify and the substance
of the person’s testimony, (C) the identity of any other person
expected to be called as a witness at trial and (D) the identity,
location and the facts supporting the liability of any nonparty
who is claimed to be wholly or partially at fault in causing
any personal injurv, property damage or wrongful death,
pursuant to A.R.S. § 12-2506(B) (as amended). A party shall
supplement responses with respect to any question directly
addressed to (B), (C) or (D) prior to thirty days before the date
of trial, except that in those courts which, by local rule, have
adopted the provisions of Rule V(bX3Xi) or (ii), Uniform Rules
of Practice, the parties shall supplement their responses with
respect to any question directly addressed to (B), (C) or (D) at
the time of filing their lists of witnesses and exhibits required
by Rule V(a), Uniform Rules of Practice. Any witness not
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Rule 26

DEPOSITIONS AND DISCOVERY

identified in accordance with this Rule shall not be permitted
to testify except for good cause shown or upon written agree-
ment of the parties. The trier of fact shall not be permitted
to allocate or apportion any percentage of fault to any non-
party whose identity is not disciosed in accordance with
subpart (D) of this rule except for good cause shown or upon
written agreement of the parties.

(2) A party is under a duty seasonably to amend a prior
response if the party obtains information upon the basis of
which (A) the party knows that the response was incorrect
when made, or /B) the party knows that the response though
correct when made is no longer true and the circumstances
are such that a fallure to amend the response is in substance
a knowing concealment.

(3) A duty to supplement responses may De imposed 2y
order of the cour:. agreement of the parties, or at any time
prior to trial through new requests for supplementation of
prior responses.

Added July 17, 1970, eifective Nov. 1, 1970: amended July 27, 1978, erfective
Sept. 1, 1978; Juiy 6, 1983, arfective Sept. 7, 1983: Sept. 15. 1287, 2ifective Nov.
15, 1987; May 1, 1989, effective July 1, 1989; Dec. 20, 1991, effective July 1,
1992.

(0 Discovery Requests, Responses, Objections and Sanc-
tions. The court shall assess an appropriate sanction including
any order under Rule 16(f) against any party or attorney who has
engaged in unreasonabple, groundless, abusive, or obstructionist
conduct.

Added Aug. 7, 1984, effective Nov. 1, 1984; amended Dec. 20, 1991, effective
July 1, 1992.

STATE BAR COMMITTEE NOTES

1970 Amendments

Rule 26: The 1970 revision of rules is the first substantial alteration of
discovery practice since the rules were first adopted in 1939. The 1970 revision
includes some reorganization and redistribution of provisions within the discov-
ery rules, which are, principally, Rules 26 through 37 of the Rules of Civil
Procedure. The federal rules as revised are the subject of extensive annota-
tions of greater length than is the normal Arizona practice. Major points of
those notes plus matters of special application to Arizona are included in these
notes.
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RULE 26.1

PROMPT DISCLOSURE OF INFORMATION

(a) Duty to Disclose, Scope. Within the times set forth in
subdivision (b), each party shall disclose in writing to every other
party:

{1) The factual basis of the claim or defense. In the
event of multiple claims or defenses, the factuai basis for A
eacn claim or defense. '

T

{(2) The legal theory upon which each claim or defense is
based including, where necessary for a reasonable under-
standing of the claim or defense, citations of pertinent legal
or case authorities. '

(3) The names. addresses. and telephone numpbers of any [
witnesses whom the disclosing party expects to call at trial
with a designation of the subject matter about which each
witness might be called to testify.

(4) The names and addresses of all persons whom the
party believes may have knowledge or information relevant
to the events, transactions, or occurrences that gave rise to
the action, and the nature of the knowiedge or information
each such individual is believed to possess.

(5) The names and addresses of all persons who have
given statements, whether written or recorded. signed or

unsigned, and the custodian of the copies of those statements. '

(6) The name and address of each person whom the
disclosing party expects to call as an expert witness at trial,
the subject matter on which the expert is expected to testify,
the substance of the facts and opinions to which the expert is
expected to testify, a summary of the grounds for each
opinion, the qualifications of the witness and the name and
address of the custodian of copies of any reports prepared by
the expert.

(7) A computation and the measure of damage alleged by
the disclosing party and the documents or testimony on
which such computation and measure are based and the
. names, addresses, and telephone numbers of all damage wit-
- nesses.

(8) The existence, location, custodian, and general de-
scription of any tangible evidence or relevant documents that
the disclosing party plans to use at trial and relevant insur-
ance agreements.
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DEPOSITIONS AND DISCOVERY

Rule 26.1

(9) A list of the documents or, in the case of voluminous
documentary information, a list of the categories of docu-
ments, known by a party to exist whether or not in the
party’s possession, custody or control and which that party
believes may be relevant to the subject matter of the action,
and those which appear reasonably caicuiated to lead to the
discovery of admissible evidence, and the date(s) upon which
those documents will be made, or have been made, available
for inspection and copying. Unless good cause is stated for
not doing so, a copy of each document listed shall be served
with the disclosure. If production is not made, the name and
address of the custodian of the document shall be indicated.
A party who produces documents for inspection shall produce
them as they are kept in the usual course of business.

Promuigated Dec. 20, 1991, effective July 1, 1992.

(b) Time for Disclosure; A Continuing Duty.

(1) The parties shall make the initial disclosure required
by subdivision (a) as fully as then possible within forty (40)
days after the filing of a responsive pleading to the Com-
plaint, Counterciaim. Cross-claim or Third Party Compiaint
unless the parties otherwise agree, or for good cause, the
Court shortens or extends the time. For good cause, the
court may shorten or extend this time. If feasible, counsel
shall meet to0 exchange disclosures; otherwise, the disclosures
shall be served as provided by Rule 5. Upon each service of a
disclosure, a notice of disclosure shall be promptly filed with
the court.

(2) The duty prescribed in subdivision (a) shall be a
continuing duty, and each party shall make additional or
amended disclosures whenever new or different information
is discovered or revealed. Such additional or amended disclo-
sures shall be made seasonably but in no event more than
thirty (30) days after the information is revealed to or discov-
ered by the disclosing party, but in no event later than sixty
(60) days before trial except by leave of court.

(3) All disciosures shall include information and data in
the possession, custody and control of the parties as well as
that which can be ascertained, learned-or acquired by reason-
able inquiry and investigation.

Promulgated Dec. 20, 1991, effective July 1, 1992
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Rule 26.1

(¢) Exclusions of Undisclosed Evidence. [n addition to
any other sanction the court may impose, the court shall exclude
at trial any evidence offered by a party that was not timely
disclosed as required by this rule, excent by leave of court for
good cause shown, and no party shall be permitied 0 examine
that party’s witness to prove facts other than those identified in
the written disclosure to the party’s opponents except by leave of
court for good cause shown.

Promulgated Dec. 20, 1991, effective July 1, 1992.

(d) Signed Disclosure. Each disclosure shall be made in
writing under oath. signed by the party making the disclosure.
Promulgated Dec. 20, 1991, effective July 1, 1992.

(e) Misleading Disclosure. A party or attorney who
makes a disclosure pursuant to this rule that the party or
attorney knew or should have known was inaccurate and thereby
causes an opposing party t0 engage in substantial unnecessary
Investigation or discovery snall be ordered by the court o reim-
burse the opposing party for the cost inciuding attorneys’ fees of
such unnecessary investigation or discovery and may be subject
to other appropriate sanctions as the court may direct.

Promulgated Dec. 20, 1991, etfective July 1. 1992.

(f) Claims of Privilege or Protection of Trial Prepara-
tion Materials. When information is withheld from disclosure
or discovery on a claim that it is privileged or subject to protec-
tion as trial preparation materials, the claim shall be made
expressly and shall be supported by a description of the nature of
the documents, communications, or things not produced or dis-
closed that is sufficient to enable other parties to contest the
claim.

Promulgated Dec. 20, 1991, effective July 1, 1992.

(g) Failure to Comply. If a party or attorney fails to
comply with the provisions of this rule, the court upon motion of
a party or on the court’s own motion shall make such orders with
regard to such conduct as are just, including any of the orders
provided in Rule 16(f).

Promulgated Dec. 20, 1991, effective July 1, 1992.

. STATE BAR COMMITTEE NOTES

1991 Promulgation

(Rule 26.1{a) ] This addition to the rules is intended to require coopera-
tion between counsel in the handling of civil litigation. The Committee has
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Rule 30
RULE 30. DEPQOSITIONS UPON ORAL EXAMINATION

(a) When Depositions May Be Taken. After commence-
ment of the action, the testimony of parties or any expert
witnesses expected 1o be called may be taken by deposition upon
oral examination. Depositions of document custodians may be
taken to secure production of documents and to establish eviden-
tiary foundation. No other depositions shall be taken except
upon: (1) agreement of all parties; (2) an order of the court
following a motion demonstrating good cause, or (3) an order of
the court following a Comprehensive Pretrial Conference pursu-
ant to Rule 16(c).

DEPOSITIONS AND DISCOVERY

If the plaintiff seeks to take a deposition prior to the expira-
tion of 30 days after service of the summons and compiaint upon
any defendant or service which is completed under Rule 4.2 of
these rules. leave of court, granted with or without notice, is
required except that leave is not required: (1) if a defendant has
served a notice of taking deposition or otherwise sought discovery
or (2) if special notice is given as provided in subdivision (b)X2) of
this rule. The attendance of witnesses may be compelled by
subpoena as provided in Rule 45. The deposition of a person
confined in prison may be taken only by leave of court on such
terms as the court prescribes.

Amended July 17, 1970, effective Nov. 1, 1970; Oct. 2, 1991, effective Dec. 1,
1991; Dec. 20, 1991, sffective July 1, 1992.

(b) Notice of Examination; General Requirements; Spe-
cial Notice; Nonstenographic Recording; Production of
Documents and Things; Deposition of Organization; Depo-
sition by Telephone.

(1) Absent a stipulation of all parties to the action or an
order of the court authorizing a briefer notice, a party desir-
ing to take the deposition of any person upon oral examina-
tion shall give notice in writing to every other party to the
action at least ten days prior to the date of the deposition.
The notice shall state the time and place for taking the
deposition and the name and address of each person to be
examined, if known, and, if the name is not known, a general
description sufficient to identify the person or the particular
class or group to which the person belongs. If a subpoena
duces tecum is to be served on the person to be examined, the
designation of the materials to be produced as set forth in the
subpoena shall be attached to or included in the notice.
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Rule 30

DEPOSITIONS AND DISCOVERY

requested. The organization so named shall designate one or
more officers, directors, or managing agents, or other persons
who consent to testify on its behalf, and may set forth, for

- each person designated, the matters on which that person
will testify. The persons so designated shall testify as to
matters known or reasonably available to the organization.
This subdivision (bX6) does not preclude taking a deposition
by any other procedure authorized in these rules.

(7) The parties may stipulate or the court may order that
a deposition be taken by telephone. For the purposes of this
Rule and Rules 28(a), 37(aX1) and 45(e), a deposition is taken
in the county where the deponent is to answer questions
propounded to the deponent.

Amended July 17, 1970, effective Nov. 1, 1970; July 6. 1983, =ffective Sept. 7,
1983; Sept. 15, 1987, affective Nov. 15, 1987, March 12, 1990, erfective June 1.
1990.

(c) Examination and Cross-Examination; Record of Ex-
amination; Oath: Objections. Examination and cross-exami-
nation of witnesses may proceed as permitted at the trial under
the provisions of the Arizona Rules of Evidence. The examina-
tion shall commence at the time and piace specified in the notice
or within thirty minutes thereafter. And, unless otherwise stip-
ulated or ordered, will be continued on successive days, except
Saturdays, Sundays, and legal holidays until completed. Any
party not present within thirty minutes following the time
specified in the notice of taking deposition waives any objection
that the deposition was taken without that party’s presence.
The officer before whom the deposition is to be taken shall put
the witness on oath and shall personally, or by someone acting
under the officer’s direction and in the officer’s presence, record
the testimony of the witness. If the deposition is taken telephon-
ically and the witness is not physically in the presence of the
officer before whom the deposition is to be taken, the officer may
nonetheless place the witness under oath with the same force
and effect as if the witness were physically present before the
officer. The testimony shall be taken stenographically or record-
ed by any other means ordered in accordance with subdivision
(bX4) of this rule. If requested by one of the parties, the
testimony shall be transcribed. If the testimony is transcribed,
the party noticing the deposition or the party causing the deposi-
tion to be taken shall be responsible for the cost of the original
transcript.
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All objections made at the time of the examination to the
qualifications of the officer taking the deposition, or to the
manner of taking it. or to the evidence presented, or to the
conduct of any party, and any other objection to the proceedings.
shall be noted by the officer upon the deposition. Ewvidence
objected to shall be taken subject to the objections. The court
shall assess an appropriate sanction, including a sanction provid-
ed for under Rule 16{(f), against any party or attorney who has
engaged in unreasonable, groundless, abusive or obstructionist
conduct. In lieu of participating in the oral examination. parties
may serve written questions in a sealed envelope on the party
taking the deposition and the party taking the deposition shall
transmit them to the officer, who shall propound them to the
witness and record the answers verbatim.

Amended July 17, 1970, 2tfective Nov. 1. 1970; July 23, 1976, effective Oct.
1976; June 1, 1977, effective Sept. 1, 1977, April 18, 1979, effective July
1979; Sept. 15, 1987. arffective Nov. 13. 1987: Dec. 20, 1991. effective July
1992.

b g

Comment
The scope of discovery at depositions is governed bv 16 A.R.S. Ruies of Civil
Procedure, Rule 26(b). ‘

(d) Length of Deposition; Motion to Terminate or Limit
Examination. Depositions shall be of reasonable length. The
oral deposition of any party or witness, including expert witness-
es, whenever taken. shall not exceed four (4) hours in length,
except pursuant to stipulation of the parties, or, upon motion and
a showing of good cause. The court shall impose sanctions

pursuant to Rule 16(f) for unreasonable, groundless, abusive or
obstructionist conduct.

At any time during the taking of the deposition, on moticn of
a party or of the deponent and upon a showing that the examina-
tion is being conducted in bad faith or in such manner as
unreasonably to annoy, embarrass, or oppress the deponent or
party, the court in which the action is pending or the court in the
county where the deposition is being taken may order the officer
conducting the examination to cease forthwith from taking the
deposition, or may limit the scope and manner of the taking of
the deposition as provided in Rule 26(c). If the order made
terminates the examination, it shall be resumed thereafter only
upon the order of the court in which the action is pending.
Upon demand of the objecting party or deponent, the taking of
the deposition shall be suspended for the time necessary to make
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Rule 30 RULES OF CIVIL PROCEDURE

All objections made at the time of the examination to the
qualifications of the officer taking the deposition, or to the
manner of taking it, or to the evidence presented, or to the
conduct of any party, and any other objection to the proceedings,
shall be noted by the officer upon the deposition. Evidence
objected to shall be taken subject to the objections. The court
shall assess an appropriate sanction, including a sanction provid-
ed for under Rule 16(f), against any party or attorney who has
engaged in unreasonable, groundless, abusive or obstructionist
conduct. In lieu of participating in the oral examination, parties
may serve written questions in a sealed envelope on the party
taking the deposition and the party taking the deposition shall
transmit them to the orficer, who shall propound them to the
witness and record the answers verbatim.

Amended July 17, 1970. effective Nov. 1. 1970; July 23, 1976. effective Oct. 1.
1976; June 1, 1977, esffective Sept. 1. 1977: April 18, 1979. effective July 1.
1979; Sept. 15. 1987. effective Nov. 13, 1987: Dec. 20, 1991, erfective July 1,
1992.

Comment
The scope of discovery at depositions is governed by 16 A.R.S. Rules of Civil
Procedure, Rule 26(b).

(d) Length of Deposition; Motion to Terminate or Limit
Examination. Depositions shall be of reasonable length. The
oral deposition of any party or witness, including expert witness-
es, whenever taken, shall not exceed four (4) hours in length,
except pursuant to stipulation of the parties, or, upon motion and
a showing of good cause. The court shall impose sanctions

pursuant to Rule 16(f) for unreasonable, groundless, abusive or
obstructionist conduct.

At any time during the taking of the deposition, on motion of
a party or of the deponent and upon a showing that the examina-
tion is being conducted in bad faith or in such manner as
unreasonably to annoy, embarrass, or oppress the deponent or
party, the court in which the action is pending or the court in the
county where the deposition is being taken may order the officer
conducting the examination to cease forthwith from taking the
deposition, or may limit the scope and manner of the taking of
the deposition as provided in Rule 26(c). If the order made
terminates the examination, it shall be resumed thereafter only
upon the order of the court in which the action is pending.
Upon demand of the objecting party or deponent, the taking of
the deposition shall be suspended for the time necessary to make
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DEPOSITIONS AND DISCOVERY

Rule 30

a motion for an order. The provisions of Rule 37(a)(4) apply to
the award of expenses incurred in relation to the motion.
Amended July 17. 1970, effective Nov. 1, 1970; Dec. 20, 1991, etfective July 1,
1992.

(e) Submission to Witness; Changes; Signing. When the
testimony is fuily transcribed the deposition shall be submitted
to the witness for examination and shall be read to or by the
witness, unless such examination and reading are waived by the
witness and bv the parties. Any changes in form or substance
which the witness desires to make shail be entered upon the
deposition by the officer with a statement of the reasons given by
the witness for making them. The deposition shall then be
signed by the witness, unless the parties by stipulation waive the
signing or the witness is ill or cannot be found or refuses to sign.
If the deposition is not signed by the witness within 30 days of its
submission to the witness, the officer shall sign it ana state on
the record the fact of the waiver or of the illness or absence of
the witness or the fact of the refusal to sign together with the
reason, if any, given therefor; and the deposition may then be
used as fullv as though signed unless on a motion to suppress
under Rule 32(d)(4) the court holds that the reasons given for the
refusal to sign require rejection of the deposition in whole or in
part.

Amended July 17, 1970, effective Nov. 1. 1970: Sept. 13. 1887. effective Nov. 15,
1987.

(P Certification and Filing by Officer; Exhibits; Copies;
Notice of Filing; Preservation of Notes and Tapes of Depo-
sitions.

(1) The officer shall certify on the deposition that the
witness was duly sworn by the officer and that the deposition
is a true record of the testimony given by the witness.
Unless otherwise ordered by the court, the officer shall then
securely seal the deposition in an envelope indorsed with the
title of the action and marked “Deposition of [here insert
name of witness]’ and promptly file it with the court in
which the action is pending or send it by registered mall or
certified mail to the clerk thereof for filing.

Documents and things produced for inspection during the
examination of the witness, shall, upon the request of a party,
be marked for identification and annexed to the deposition,
and may be inspected and copied by any party, except that if
the person producing the materials desires to retain them the
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Rule 33.1 RULES OF CIVIL PROCEDURE

RULE 33.1 UNIFORM AND NON-UNIFORM
INTERROGATORIES; LIMITATIONS;
PROCEDURE

(a) Presumptive Limitations. Except as provided in these
Rules, a party shall not serve upon any other party more than
forty (40) interrogatories, which may be any combination of
uniform or non-uniform interrogatories. Any uniform interroga-
tory and its subparts shall be counted as one interrogatory. Any
subpart to a non-uniform interrogatory shall be considered as a
separate interrogatory.

Promulgated Dec. 20, 1991, effective Jjuly 1, 1992.

(b) Stipulations to Serve Additional Interrogatories. If
a party believes that good cause exists for the service of more
than forty (40) interrogatories upon any other party, that party
shall consult with the party upon whom the additional interroga-
tories would be served and attempt to secure a written stipula-
tion as to the number of additional interrogatories that may de
served.

Promulgated Dec. 20, 1991, effective July 1, 1992,

(c) Leave of Court to Serve Additional Interrogatories.
If a stipulation permitting the service of additional interrogato-
ries is not secured, a party desiring to serve additional interroga-
tories may do so only by leave of court. Upon written motion or
application showing good cause therefor, the court in its discre-
tion may grant to a party leave to serve a reasonable number of
additional interrogatories upon any other party. The party
seeking leave to serve additional interrogatories shall have the
burden of establishing that the issues presented in the action
warrant the service of additional interrogatories, or that such
additional interrogatories are a more practical or less burden-
some method of obtaining the information sought, or other good
cause therefor. No such motion or application may be heard or
considered by the court unless accompanied by the proposed
additional interrogatories to be served, and by the certification of
counsel required by Rule IV(g) of the Uniform Rules of Practice
of the Superior Court. The proposed additional interrogatories
shall only be attached to the judge's copy of the motion and the
copy served on opposing parties.

Promulgated Dec. 20, 1991, effective July 1, 1992.
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DEPOSITIONS AND DISCOVERY

Rule 34

RULE 34. PRODUCTION OF DOCUMENTS AND
THINGS AND ENTRY UPON LAND FOR
INSPECTION AND OTHER PURPQOSES

(a) Scope. Any party may serve on any other party a
request (1) to produce and permit the party making the request,
or someone acting on the requestor’s behalf, to inspect and copy,
any designated documents (including writings, drawings. graphs,
charts, photographs, phonorecords, and other data compilations
from which information can be obtained, translated through
detection devices into reasonably usable form when translation is
practicably necessary) or to inspect and copy, test, or sample any
tangible things which constitute or contain matters within the
scope of Rule 26(b) and which are in the possession, custody or
control of the party upon whom the request is served: or (2) to
permit entrv upon designated land or other property in the
possession or control of the party upon whom the request is
served for the purpose of inspection and measuring, surveying,
photographing, testing, or sampling the property or any designat-
ed object or operation thereon. within the scope of Rule 26(b).
Amended July 17, 1970. eifective Nov. 1. 1970: Sept. 13, 1987, effective Nov. 13,
1987.

(b) Procedure and Limitations. The request may, without
leave of court, be served upon the plaintiff after commencement
of the action and upon any other party with or after service of
the summons and complaint upon that party. After commence-
ment of the action, a party may not submit, without leave of
court, more than one request for production of documents and
things. The request shall set forth the items to be inspected
either by individual item or by specific category, and describe
each item and specific category with reasonable particularity. .
The request shall not, without leave of court, include more than
ten (10) distinct items or specific categories of items. The re-
quest shall specify a reasonable time, place, and manner of
making the inspection and performing the related acts. If a
party believes that good cause exists for the service of more than
one request for production or for more than ten (10) distinct
items or categories of items, that party shall consult with the
party upon whom the request would be served and attempt to
secure a written stipulation to that effect.

The party upon whom the request is served shall serve a

" written response within 40 days after the service of the request,
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Rule 34 RULES OF CIVIL PROCEDURE

except that a defendant may serve a response within 60 days
after service of the summons and complaint upon that defendant.
The court may allow a shorter or longer time. The response
shall state, with respect %o each item or category, that inspection 3
and related activities will be permitted as requested, unless the -
request is objected to. in which event the reasons for objection ‘
shall be stated. If objection is made to part of an item or 1
category, the part shall be specified. The party submitting the
request may move for ar order under Rule 37(a) with respect to
any objection to or other failure to respond to the request or any -
part thereof, or any failure to permit inspection as requested. ]
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A party who produces documents for inspection shall pro-
duce them as they are kept in the usual course of business or

shall organize and label them to correspond with the categories
in the request.

o

Amended July 17, 1970, effective Nov. 1, 1970; July 6, 1983, effective Sept. 7,

1983; Dec. 20, 1991, effective July i, 1992

oy

O
o
m

(c) Persons Not Parties. This rule does not preclude an
independent action against a person not a party for production of
documents and things and permission to enter upon land.

Amended July 17, 1970, effective Nov. L. 1970.

~ Q
-~
1

STATE 3AR COMMITTEE NOTES
1970 Amendments

d

[(Rule 34] The principal changes alter the pre-1970 Rule to eiiminate R

good cause” by transier to Ruie 26(b) of the portions relating to trial prepara- ie
tion; to have the Rule operate extra-judicially; to include sampling and :esting e

as well as inspecting or photographing tangible things; and to make clear that

the Rule dees not preclude an independent action for discovery against persons
not parties.

,H.
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0
Q
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Rule 34 avpplies to electronic data compilations from which information can (c
be obtained only with the use of detection devices. When the data can as a
practical matter be made usable by the discovering party only through respon-

dent’s devices, respondent may be required to use his devices to translate the
data into usable form, as by print out.

g

[Rule 34(a) ] This section eliminates the good cause requirement, which as
to materials acquired in anticipation for trial is transferred to Rule 26(b), the
matter is covered in the Note to that Rule. Arizona had previously concluded
that “good cause” is too general a phrase to help much in concrete cases; see
State Farm Ins. Co. v. Roberts, 97 Ariz. 169, 398 P.2d 671 (1965) and Watts v:
Superior Court, 87 Ariz. 1, 347 P.2d 365 (196Q), holding that each good cause
case depended heavily on its particular facts. The resolution of the problem
adopted by this amendment makes the rule read about as Arizona had inter-
preted it in Dean v. Superior Coun. 84 Ariz. 104, 324 P.2d 764 (1958), that
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Rule 37 RULES OF CIVIL PROCEDURE

RULE 37.

FAILURE TO MAKE DISCOVERY:
SANCTIONS

(a) Motion for Order Compelling Discovery. A party,

upon reasonable notice to other parties and all persons affected
thereby, may apply for an order compelling discovery as follows:

(1) Appropriate Court. An application for an order to a
party may be made to the court in which the action is
pending, or, on matters relating to a deposition, to the court
in the county where the deposition is being taken. An
application for an order to a deponent who is not a party
shall be made to the court in the county wnere the deposition
is being taken.

(2) Motion. 1f a deponent fails to answer a question
propounded or submitted under Ruies 30 or 31, or a corpora-
tion or other entitv fails to make a designation under Rule
30(b)6) or 31(a), or a party fails to answer an interrogatory
submitted under Rule 33, or if a party, in response to a
request for inspection submitted under Rule 34, fails to re-
spond that inspection will be permitted as requested or fails
to permit inspection as requested, the discovering party may
move for an order compelling an answer, or a designation, or
an order compelling inspection in accordance with the re-
quest. When taking a deposition on oral examination, the
proponent of the question may complete or adjourn the exam-
ination before applying for an order.

If the court denies the motion in whole or in part, it may
make such protective order as it would have been empowered
to make on a motion made pursuant to Rule 26(c).

(3) Evasive or Incomplete Answer. For purposes of this
subdivision an evasive or incomplete answer is to be treated
as a failure to answer.

(4) Award of Expenses of Motion. If the motion is grant-
ed, the court shall, after opportunity for hearing, require the
party or deponent whose conduct necessitated the motion or
the party or attorney advising such conduct or both of them
to pay to the moving party the reasonable expenses incurred
in obtaining the order, including attorney’s fees, unless the
court finds that the opposition to the motion was substantial-
ly justified or that other circumstances make an award of
expenses unjust.
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DEPOSITIONS AND DISCOVERY

Rule 37

[f the motion is denied, the court shall, after opportunity
for hearing, require the moving party or the attorney advis-
ing the motion or both of them to pay to the party or
deponent who opposed the motion the reasonable expenses
incurred in opposing the motion, including attorney’s fees,
unless the court finds that the making of the motion was
substantially justified or that other circumstances make an
award of expenses unjust.

If the motion is granted in part and denied in part, the
court may apportion the reasonable expenses incurred in
relation to the motion among the parties and persons in a
just manner.

Amended July 17, 1970, effective Nov. 1, 1970; Sept. 13, 1987, effective Nov. 153,
1987.

(b) Failure to Comply With Order.

(1) Sanctions by Court in County Where Deposition [s
Taken. If a deponent fails to be sworn or to answer a
question after being directed to do so by the court in the
countyv in which the deposition is being taken, the failure
may be considered a contempt of that court.

(2) Sanctions bv Court in Which Action [s Pending. If a
party or an officer, director, or managing agent of a party or
a person designated under Rule 30(bj)(6) or 31(a) to testify on
behalf of a party fails to obey an order to provide or permit
discovery, including an order made under subdivision (a) of
this rule or Rule 35 the court in which the action is pending
may make such orders in regard to the failure as are just,
and among others the following:

(A) An order that the matters regarding which the
order was made or any other designated facts shall be
taken to be established for the purposes of the action in
accordance with the claim of the party obtaining the
order;

(B) An order refusing to allow the disobedient party
to support or oppose designated claims or defenses, or
prohibiting that party from introducing designated mat-
ters in evidence;

(C) An order striking out pleadings or parts thereof,
or staying further proceedings until the order is obeyed,
or dismissing the action or proceeding or any part thereof,
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Rule 37 RULES OF CIVIL PROCEDURE

or rendering a judgment by default against the disobedi-
ent party;

(D) In lieu of any of the foregoing orders or in addi-
tion thereto, an order treating as a contempt of court the
failure to obey any orders except an order to submit to a
physical or mental examination;

(E) Where a party has failed to comply with an order
under Rule 35(a) requiring that party to produce another
for examination, such orders as are listed in paragraphs
(A), (B), and (C) of this subdivision, unless the party failing :
to comply shows that that party is unabie to preduce such
person for examination.

In lieu of any of the foregoing orders or in addition thereto,
the court shall require the party failing to obey the order or the
attorney advising that party or both to pay the reasonable
expenses, including attorney’s fees, caused by the failure, unless
the court finds that the failure was substantially justified or that
other circumstances make an award of expenses unjust.
Amended July 17, 1970, effective Nov. 1, 1970; Sept. 13, 1987, effective Nov. 13,
1987.

(c) Expenses on Failure to Admit. If a party fails to
admit the genuineness of any document or the truth of any
matter as requested under Rule 36, and if the party requesting
the admissions thereaiter proves the genuineness of the docu-
ment or the truth of the matter, the requesting party may apply
to the court for an order requiring the other party to pay the
reasonable expenses incurred in making that proof, including
reasonabie attorney’s fees. The court shall make the order
unless it finds that (1) the request was held objectionable pursu-
ant to Rule 36(a), or (2) the admission sought was of no substan-
tial importance, or (3) the party failing to admit had reasonable
ground to believe that the party might prevail on the matter, or
(4) there was other good reason for the failure to admit. .
Amended July 17, 1970, effective Nov. 1, 1970; Sept. 15, 1987, effective Nov. 15,
1987.

(d) Failure of Party to Attend at Own Deposition or
Serve Answers to Interrogatories or Respond to Request for
Inspection. If a party or an officer, director, or managing agent
of a party or a person designated under Rule 30(bX6) or 31(a) to
testify on behalf of a party fails (1) to appear before the officer
who is to take the deposition, after being served with a proper
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DEPOSITIONS AND DISCOVERY

Rule 37

notice, or (2) to serve answers or objections to interrogatories
submitted under Rule 33, after proper service of the interrogato-
ries, or (3) to serve a written response to a request for inspection
submitted under Rule 34. after proper service of the request, the
court in whnich the action is pending on motion may make such
orders in regard to the failure as are just, and among others it
may take any action authorized under paragraphs (A), (B), and
(C) of subdivision (b)2) of this rule. In lieu of any order or in
addition thereto, the court shall require the party failing to act
or the attorney advising that party or both to pay the reasonable
expenses, including attorney’s fees, caused by the failure, unless
the court finds that the failure was substantially justified or that
other circumstances make an award or expenses unjust.

The failure to act described in this subdivision may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective order
as provided by Rule 26(c).

Amended July 17, 1970. effective Nov. 1, 1970; Sept. 15, 1987, effective Nov. 15,
1987.

{ STATE BAR COMMITTEE NOTES

1970 Amendment

(Rule 37] The general purpose of the 1970 revisions of this rule is to
stiffen the sanctions for the occasional f{rustrations of discovery. A further
change, largely of style, is the use of the term “failure” to comply in lieu of
"rerusal,” to accord with Societe Internationale v. Rogers, 357 U.S. 197, 78 S.Ct.
1087. 2 L.Ed.2d 1233 (1938).

In case of non-performance of the duties itemized in Rule 37(a), the party
seeking discovery may move for an order compelling performance. Under the
pre-amendment practice, expenses are awarded only upon an affirmative find-
ing that the losing party was without substantial justification. The amended
rule slightly tilts the burden in that situation. With full realization that any
discovery motion will necessarily put some cost on someone, the rule provides
that the cost shall be borne by the loser unless the court affirmatively finds
that his conduct was substantially justified. The change is intended to encour-
age judges to be more alert to discovery abuses, and should result in charging
expenses where no genuine dispute exists. Expenses should ordinariy be
awarded unless a court finds that the losing party acted justifiably.

The cost provision is carried over to the enforcement of court orders
respecting discovery by Rule 37(bX2). This is particularly appropriate where a
court order is disobeyed; and so aiso under Rule 37(d) as to failures to attend a
deposition or otherwise make responses. '

While the rule should stiffen Arizona practice as to costs, it does not affect
the results of any decided cases. Thus, where the question on the necessity to
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' é Associate Editor le changes will % e Editor
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_ reparing a multilateral convention to the Federal Rules. Proponents of mandatory d late rev:e‘w.
. he recognition and enforcement of ven if the new rule is defeated in Congress this year, they In United States v. Restrepo. 986 F.2d
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7" \ccording to the report accompany- e thing is clear: while many people agres that discovery has become a vi out that reference toaclaim in a fool-
the resolution, holders of United problem, not everyone agrees that mandatory disclosure is the way to go. © note without proper identification as re-
¢s court judgments are currently un- “aye d |3y PE ll'ate Rule 28 is
to avail themselves of  treaty that Mandatory Discovery Reform insufficient o raise an argument or to
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nst United States debtors generally motion for reargument on behalf of a
‘ + thor- *dgments enforced here un- Discovery is much too expensive and  The proposals for discovery reform plaintiff who had pled guilty to four
he; les of comity. needs to be reformed, says Brad D. pending before Congress “may well counts of indictment for conspiracy to

Javid W. Rivkin, New York City,
Chair, International Litigation Com-

Brian, Los Angeles, Co-Chair of the
Section of Litigation's Task Force on

be the most ambitious group in the
half-century history of the civil rules,”

launder money. Although the statutory
maximum sentence for one of the counts

T ee of the Section, argues that such a the State of the Justice System. writes Carl Tobias, a professor of law was five years, the district court wen-
sention is needed. Rivkin notes that, Critics of the proposed rule changes at the University of Montana. tenced the defendant to 14 years on that
«ericans are at a distinct disadvan- do not discount the expense of discov-_ Perhaps so. But some litigators say count.

7 He says that the absence of an in- ery, but they believe that Congress the new rules—particularly the manda- Appellant’s cowl. Lany ). Silver-

ational treaty has often resulted in should wait for the Civil Justice Re- tory disclosure rules—will not reform man, New York City, who rax\:d the 1n-

usion, delay, and financial hardship form Act studies to be completed be- discovery, but instead will simply cre- sucina fm says that, “this wa~ un
olders of United States judgments fore implementing any new discovery ate more initial skirmishes and inter- apparent mistake, and I was not going to
find it necessary to seek enforce- rules. Brian, however, says the need fere in the attomey-client relationship. waste fo;ur or ﬁv:e pag&c of my boet to
(ofmjumabmadifmas; for discovery reform is urgent enough 'Ihcnotionofmandgtorydisclosm make this point! ) N

of the judgment debtor can be found to warrant action now. Like many pro- “is essentially unworkable and adds In the per curiam opinion. the court

@ United States. ) poaeats of the new discovery rules,he  another layer of complexity to an al- noted that “the enormous volume ot

ointing to the report, Rivkin be- also is concerned that waiting for an- ready overly complex structure,” says briefs and arguments pmsscd on eah

:s that a multilateral judgments other couple of years might mean that ~ Loren Kieve, Washington, DC, Chair panel pteChid? our scouring thruugh

y “would be of tremendous benefit discovery reform never will take place. of the Section's Bylaws, Resolutions, fm .o The eoun went oa 0
nited States lawyers and their The controversy surrounding the and Blanket Authority Coramittee, direct coums'el's attention to Appellate

s” by new tules stems from at least three of who testified before the House f-::; m::,fwh:ih spel!s out the apprpnate
e “ the proposed changes. First, the amend- committee on the new proposed or advancing arguments va

silitating the eaforcement of “out- ments to ER.C.P. 26(a(1) requires lt- Kieve believes that discovery re- appeal.

und” judgments rendered in Ameri- igants to tell their opponents—without form is warranted, acknowledging The Second Circuit’s broad language
! courts; . even being asked—the names, address- that there is universal agreement that troubles some appellate practitiners

hancing the ability of litigators to

t es, and telephone numbers of all peo-  discovery has become a nightmare. In “If the coust’s use of the term “angument’
0 and execute strategy in transna- ple who are likely to have information  fact, he believes that the best solution can include a line of reasoning planly
nal litigation, thereby reducing the “relevant to disputed facts alleged with ~ may be no discovery at all. Kieve has advanced in the footnote, does this court
sertainty and cost—"with particular particularity in the pleadings” Relevant  joined other Section leaders in urging really mean that it won’t consider thes ™
tefit to smaller businesses and indi- documents must also be identified, and ~ Congress to hold off adopting the asks Kathleen McCree Lewis, Detrut.
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ssef, s perceived unfaimess im-
sed by the current system “which
its exorbitant bases of jurisdiction
be invoked against U.S. parties;”

i

ablishing a more “level playing

d in the international judgments
na"©Q

in some cases copied, for the opposing
side. And all of this basic information
must be tumed over at least 10 days
before the preliminary scheduling con-
ference, which must be held within.
120 days of service of the complaint.
The rules also provide for sanc-

mandatory disclosure rules until the
various experiments conducted pur-
suant to the Civil Justice Reform Act
have had a chance to be evaluated.
The CIRA experiments will not be
complete untif 1995.

According to Tobias, the timing of
(continued on page 7—Pro)

(continued on page 7—Con}

Co-Chair of the Section’s Appellate
Practice Committee. “Don’t we often
look for an appellate court’s reasomng
in its footnotes?” SPg0212

Lewis also points out that the
Eleventh Circuit has a local rule that
“strongly implies that the only proper
matenial for footnotes is quoted material
or citations!” &
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(continued from page 3)

tions when reasonable discovery efforts
are improperly obstructed. Litigants who
fail to make the required early disclosure
“shall not, unless such failure is harm-
less, be permitted to use as evidence at
atrial, at a hearing, or on a motion any
witness or information not so disclosed™”
Additional powers granted to the court
include awarding attomncys’ fees and even
informing the jury of a party’s failure to
make the required disclosure. Finally,
the proposed rules contain some built-in
mechanisms designed to rein in the
overly zealous discoverer. Litigants are
limited to 10 depositions per sido—not
per party—and 25 interrogatories. Leave
of court must be obtained if more dis-
covery is deemed necessary.

Of these proposals, it appears none is
more controversial than the mandatory
carly disclosure requirement. Virtually
all of the opposition is focused on this
as] € the proposed amendments.

v....sam W, Schwarzer, Washington,
DG, Director of the Federal Judicial
Center, downplays the concerns about

mandatory disclosure. First, he observes
that the amended rules contain the equiv-
aleat of an opt-out provision that would
give the courts broad discretion to alter
disclosure obligations through their local
rules. The rules® drafters, he notes, “ex-
pect that courts will exempt certain
categories of cases in which disclosure
would make no sease, such as social se-
curity and government collection cases.”
Courts may also set different timetables
for disclosure and discovery as they
have already done pursuant to the exper-
iments being carried out under the Civil
Justice Reform Act.

As for complex litigation, Schwarzer
belicves the proposed rules are flexible
and allow “courts to adapt the disclosure
obligation to the needs and circumstances
of particular cases” Many opponents of
the new rules, he believes, ignore the re-
ality that most civil cases in federal court
are “small” cases in which, as a result of
excessive discovery activity, the cost of
litigation can become disproportionate
in relation to the amount at issue.

Opponents have argued that the man-
datory disclosure requirement is prema-
ture and that waiting for the CJRA

studies to be finalized might provide
useful feedback. Schwarzer is skeptical:
“It is not at all clear that the CJRA will
give us any clear empirical answers,” he
says. Schwarzer points out that while
there are about 25 districts now experi-
menting with carly disclosure, not ati
of those districts use the same system.
For this and other reasons, any study
of these districts’ use of early disclosure
is not likely to provide any better infor-
mation than is already available. “The
idea [of early disclosure] stands on its
own, and has merit;” he says. Certainly
hopes are high that the new rules reduce
the amount of time that lawyers spend
arguing about discovery matters, and
thereby streamline the litigation process.
As for the claim by amendment op-
ponents that the new rules will drive a
wedge into the attorney-client relation-
ship, Schwarzer believes that these con-
cems are overstated. He explains that the
amendments require no more disclosure
than good lawyers recognize that they
must now make when the right discov-
ery demand is made. The amendments
hopefully also will reduce the amount
of controversy over discovery that some

Con

(continued from page 3)

the proposed rule changes is somewhat
awkward. He points out that under the

CIRA pearly 55 federal districts must is- -

suc civil justice plans, which include the
decision of whether to adopt mandatory
disclosure by the same December 1993

date on which the proposed rule changes
will take place. But the real problem, says

. Kieve, is that it is just too carly to tell

whether mandatory disclosure is viable.

Proponents of mandatory disclosure
contend that discovery battles are inher-
eatly non-productive begause they in-
volve peripheral disputes that do nothing
to advance the mexits of the case. Kieve
counters by urging that there will be an
equal amount of ancillary litigation over
alleged failures to disclose information.
“If you like Rule 11 battles,” he says,
“you’ll love Rule 26(a)(1) disclosure
wi .

i ..1d C. Weiner, Cleveland, Chair-
Elect of the Section, joins Kieve in op-~
posing the mandatory disclosure
requirements because he believes it will
create rifts between clients and their
lawyers. It is this prospect of potential

conflict between attorney and client that
has some litigators mogt concerned.
William T. Hangley, Philadelphia,
Co-Chair of the Section’s Committee on
Federal Procedure, believes that clients
and attorneys will see a fundamental
change in their relationship. Under the
present law, he observes, the conscien-
tious lawyer reviews facts and materials
with his client because he knows that he
must in order to do a good job. Now, he
will have to tell his client: “T must re-
view the facts and look at documents
because I have to provide them to your
opponent without being asked.” At that
point, he maintains, the attorney-client
relationship is in a precarious state.
Hangley also faults the mandatory
disclosure requirement because it will
most adversely affect the careful and
reasonable lawyer. Because discovery
is governed by the pleadings, “no longer
will I be able to decide which questions
I want to ask;” he laments. Hangley also
is troubled that the information that he
receives-will depend on another lawyer’s
assessment of what is relevant to his
claims, “an assessment that may be af-
fected by conscious bias, unconscious
bias, or naked stupidity.”

On the other hand, Hangley says, the
conscientious lawyer will bend over back-
wards and still never be sure that he has
provided enough information. Under the
current discovery system the reasonable
lawyer can respond honestly to a series
of discrete, and hopefully well-framed,
questions. But Hangley points out that
“when you haven’t been asked any ques-
tions, you can spend significant amounts
of time agonizing over what is or is not
‘relevant to disputed facts alleged with
particularity in the pleadings.’”

On July 28, 1993, Hangley, Weiner,
and Kicve preseated their views to a Sen-
ate subcornmittee, pointing out that the
mandatory disclosure system was op-
posed by virtually every segment of the
bar, including plaintiffs’ groups, the de-
fense bar, the public interest bar, and nu-
merous federal judges and law professors.

However, others such as John Rabiej,
Chief Of Rules Committee Support Of-
fice in the Administrative Office of the
U.S. Courts, believe that the proposed
amendments are well supported. He
points out that the amendments now be-
fore Congress were the product of a
three-year effort by a committee of the
Judicial Conference, during which more

lawyers now generate, “often in the hope
of wearing down their opponent and
delaying the evil day when they must
produce or disclose that which they

- would rather withhold,” Schwarzer says.

Finally, he notes the amendments do not
undermine the work-product privilege,
because Rule 26(b)X5) specifically al-
lows parties to assert work-product of
privilege claims before disclosure.

Still; even some proponents of the
new rules express concerns about manda-
tory disclosure. The difficult part of dis-
closure, according to H. Thomas Wells,
Jr, Birmingham, AL, a Section Council
Member who also serves on the Task
Force on the State of the Justice System,
“i$ not the theory of it, but the definition
of what must be disclosed.” He points
out that the proposed rule is a vast im-
provement over carlier drafts, some of
which were used by some of the first
courts to implement early disclosure
under their CJRA plans.

The proposed rule requires the disclo-
sure of information that is relevant to
“disputed facts alleged with particularity
in the pleadings . . . " Obviously, this
means that the time-wormn notion of
“notice pleading™ will quickly evolve
into “fact pleading” as plaintiffs auempt
to increase the amount of information
that defendants must disclose. Of course,
the rule works also in favor of defendants
to the extent that they have counterclaims
or third-party claims.

Although the initial mandatory dis-
closure requirement has generated con-
troversy, proponents like Wells argue that
the new rules set forth two other disclo-
sure obligations that simply codify to-
day’s accepted practice. Under proposed
rule 26(a)(2), expert witnesses who are
expected to testify at trial must now be
disclosed and copies of their reports
produced. The rules also contemplate
that experts identified for trial will be
deposed. This is beneficial, says Wells,
because it will standardize the practice
regarding expert discovery and, with re-
gard to the rule requiring carly identifi-
cation of trial experts, allow time for
rebuttal experts to be designated. Q

S 1;97) 213
than 1,000 lawyers, judges, and profes-
sors were given the opportunity to offer
suggestions for improvement. Rabiej is
quick to point out that the rules also con-
tain many improvements, besides mand-
atory disclosure, that are not at all
controversial. @
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November 10, 1993 a@ﬂ_

We had an extremely successful meeting in Fort Worth on October 29 and
30, 1993. Special kudos go to Terry Jacobson, Lee Hamel, Eddie Rodriguez, John
Warner, and Jim McCartney who were able to make the meeting on Friday. On
Saturday, we had the same group and Mark Kincaid and David Keltner. The
Saturday meeting was extremely productive because we were able to "leap frog" on
work done on Friday.

Dear Task Force Members:

I am enclosing with this letter drafts of new Rules 166d and e, which
contain limitations on discovery. The proposed discovery limits will include a limit
on 60 requests for production, 60 interrogatory responses, 30 requests for
admission, and 10 oral and written depositions. These limits on discovery can be
limited or expanded by request or agreement of the parties. The standards for
expansion or limitation come from similar rules in Illinois and Colorado. Please
see the comments to the drafts.

The comments to both alternative drafts express the unanimous feelings of
the Task Force members present. However, we realize that some of the other
Task Force members are against any limitation on discovery. Nonetheless, we
thought that a limited version of the rules ought to be the norm, with expansions
or reductions necessary to fit the particularized case.

I am also enclosing copies of Rules 167, 167b and 167c. These were largely
the work of the Friday group. However, they were reviewed and approved by the
entire group on Saturday. As you can see, "nonparty discovery" and entry upon
land and other personal property have been removed from Rule 167, and are now
addressed in Rules 167b and 167c. Additionally, the Task Force members present
felt that the current burden on the requesting party of stating the time and
manner for production was unworkable. These requests are generally ignored. As
a result, if the producing party does not produce the document or thing at the time
that the response is filed, the responding party must give a date, place, and
manner of production. Furthermore, there is a slight change to new Rule

SPg021¢4
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167(7)(b) to clarify the situation where the request for production is served after
the petition, but before the answer date. (This change incorporates a glitch
originally noted by Mark Kincaid.) As you can see, Rule 167b creates an entirely
new approach to the production of documents from nonparties. It allows the
parties to the lawsuit to object before any request is made directly to the
nonparty. Thereafter, the nonparty is served with a subpoena to produce the
document or thing. This procedure is similar to the Alabama and Florida
procedure, and remedies some of the problems that nonparty production has
caused in Texas. The only real change in Rule 167¢ "Entry on Property" is a
provision requiring the parties to seek entry on land before making a formal
request to the court. This is included in Rule 167¢(2), and is self-explanatory.

We will need to revisit the drafts of Rules 166d and e. We also need to
address the "subpoena duces tecum" issue to determine whether any limitations
should be placed on documents that can be subpoenaed. There was a slight
disagreement among the Task Force members present regarding this limitation.
As a result, these will be the first issues we will review at our next meeting.
Thereafter, we will take up Rules 168 and 169, as well as the deposition rules.

Our next Task Force meeting will be on Saturday, November 13,
1993. The meeting will be in the Fort Worth office of Haynes and Boone,
801 Cherry Street, 1300 Burnett Plaza, and we will begin at 9:30 a.m. You
will note this is a change in the current schedule. The meeting next
following will be on December 11, 1993. We have not yet set the time or
place.

Sincerely yours,

David E. Keltner

DEK:c
Enclosures
£-0011101.01
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Nathan L. Hecht

Justice, Texas Supreme Court
209 West 14th Street, Room G-04
Austin, Texas 78701

Direct: (512) 463-1348

Luther H. Soules III

Soules & Wallace

175 East Houston Street

San Antonio, Texas 78205-2230
Telephone: (210) 224-9144

Paul N. Gold

Friedman McKernan & Gold
5 Post Oak Blvd., Ste. 1800
Houston, Texas 77027
Telephone: (713) 623-8998

Mark L. Kincaid

812 San Antonio Str., Ste. 505
Austin, Texas 78701
Telephone: (512) 499-0999

Honorable Bonnie Leggat
Judge, 71st District Court
Harrison County Courthouse
Wellington & West Houston St.
Marshall, Texas 75670
Telephone: (903) 935-4896

James W. McCartney |
Vinson & Elkins

1001 Fannin Str., Ste. 3300

Houston, Texas 77002-6760
Telephone: (713) 758-2324

David L. Perry

David L. Perry & Associates

2300 Texas Commerce Plaza
Corpus Christi, Texas 78403-1500
Telephone: (512) 887-7500
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Prof. William C. Powers, Jr.
University of Texas School of Law
727 East 26th Street

Austin, Texas 78705-3299
Telephone: (512) 471-5151

Dan R. Price

401 West 15th Street, Ste. 850
Austin, Texas 78701
Telephone: (512) 476-7086

Eduardo R. Rodriguez
Rodriguez Colvin & Chaney
1010 East Washington St.
Brownsville, Texas 78520
Telephone: (210) 542-7441

Lawrence L. Germer
Orgain Bell & Tucker

470 Orleans Street
Beaumont, Texas 77701
Telephone: (409) 838-6412

Jonathan W. Vickery

Legal Services of North Texas
1515 Main Street

Dallas, Texas 75201

Telephone: (214) 748-1234 X 3415

Dale W. Felton

Felton & Associates

1177 West Loop South, Ste. 1450
Houston, Texas 77027
Telephone: (713) 840-7700

Terry L. Jacobson

Dawson Sodd Moe & Means, P.C.
121 North Main

Corsicana, Texas 75151
Telephone: (903) 872-8181

Lee Hamel

Lee Hamel & Associates
333 Clay, Ste. 777
Houston, Texas 77002
Telephone: (713) 659-2000
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John W. Warner

Warner & Finney

309 West Foster .
Pampa, Texas 79066-0645
Telephone: (806) 669-3397

Prof. Patrick Hazel

University of Texas School of Law
727 East 26th Street

Austin, Texas 78705

Telephone: (512) 471-1158

Charles J. Quaid ~
600 Preston Commons West
8117 Preston Road

Dallas, Texas 75225-
Telephone: (214) 373-9100
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Alternative Draft: 10/30/93; 5:00 p.m.

RULE 166d. DISCOVERY LIMITS.
1. General Limitations on Discovery. Except as provided in subsections

of this Rule, plaintiff(s), defendant(s), and third-party defendants (s) will be

entitled to the following discovery:

a. No more than 60 requests for production pursuant to Rule 167;

b. Interrogatory questions, including subsections, that require no
more than 60 answers contained in one or more sets of interrogatories;

c. No more than 30 requests for admission pursuant to Rule 169;
however, there is no limit on requests for admission used to admit or deny the
genuineness of documents;

d. No more than 10 oral or written dépositions, except that there is
no limitation on the number of written depositions used to "prove up" records,

documents, or things by a records custodian. [Rule 803]

f-0011058.01
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Draft: 10/30/93; 5:00 p.m.

RULE 166e. ALTERNATIVE DISCOVERY LIMITS.

1. Request for Alternative Discovery Limits. A party may, at any
time, file é written request that discovery in the case be limited as provided in
subsection ___ of this Rule; be expanded as provided in subsection ___ of this Rule;
or be limited or expanded in some other specific manner. All other parties may
either agree, in whole or in part, or respond to the motion within 30 days after the
filing of the motion. However, if no party opposes the motion, the discovery will
be limited orl expanded as requested. If opposition to the motion is filed, the
matter shall be determined either by agreement of the parties, pursuant to Rule
166¢, or by prompt court order after notice and hearing.

2. Determination. The factors to be considered by the trial court in
determining whether to order limited or expanded discovery shall include, but
shall not be limited to, the following:

a. Whether the factual and legal issues involved in the case lend
themselves to the limited or expanded discovery;

b. The extent and expense of discovery anticipated in the case; |

c. The amount in controversy;

d. The importance of the controversy;

e. The number of parties and their alignment with respect to the

underlying claims and defenses;

f. Whether any party would be prejudiced in the trial of the case

by limitation or expansion of discovery.

SPg022¢



Draft: 10/30/93; 5:00 p.m.

3. Options.

a. Limitation of Discovery. Within 30 days of the court order
on a motion to limit discovery, or agreement of the parties pursuant to Rule 166c
to limit discovery, or in civil actions in which the plaintiff files a designation with
the court that a tort, contract or tax collection civil matter involves damages not in
excess of $40,000.00, exclusive of inﬁerést, costs and attorney’s fees, the parties

shall file a written disclosure statement as reduired by Rule [mandatory disclosure

rule]. Additionally, the parties will disclose the identity and location of all

witnesses the party intends to call to testify at the trial, together with the identity

of the subject matter of the testimony, on or before 60 days before the date of trial.

No more than two depositions will be allowed to each party.
b. Expansion of Discovery. The court may expand discovery
pursuant to subsection 1 of this Rule only in the following manners:

(1) Expand the number of interrogatories, requests for
production, requests for admission or depositions;

(2) The court may expand discovery in other ways requested
by a party only for good cause shown that the expansion will materially benefit
the court, but will not unduly burden or prejudice the opposing party.

4. Duty to Respond and Supplement. The duty to respond in Rule
__ and duty to supplement contained in Rule ___ apply to each of the options
listed in this Rule.

SPg0221
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Draft: 10/30/93; 5:00 p.m.

Commentary:

This rule is a combination of the Illinois and Colorado rules that allow for
limitation of discovery in some specific manners. |

This propésed rule differences from Illinois and Colorédo in that it allows
for an expansion of discovery in some particulars. While both the Illinois and
Colorado rules allow for this expansion, the expansion is generally contained in
pretrial hearing provisions. The Task Force believed that any expansion ought to
be contained in the same rule with limitations for ease of reference.

The limitation provided in Rule 166d(3)(a) includes an expansion on the
mandatory disclosure rule. This expansion generally mirrors the proposed federal
rule contained in FRCP 25(a)(1). Several Task Force members believed it was
important to exclude some depositions in this limited discovery rule on the belief
that otherwise, there would be a very limited use of the rule. However, there was

some dissent to the inclusion of depositions.

£-0011038.01
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Final Draft 10/30/93; 5:00 p.m.

RULE 167. REQUESTS FOR PRODUCTION AND/OR FOR INSPECTION

1. Requests. Any party may serve upon any other party' a Request for
Production and/or for Inspection to inspect, sample, test, photograph and/or copy
any desigﬁated documents or tangible things which constitute or contain matters
within the scope of Rule 166b which are in the possession, custody or control of
the party upon whom the Request is served.

2.  Contents of Request for Production. The Request shall set forth
the items to be produced or inspected, either by individual item or by category,
and describe each item and category with reasonable particﬁlarity.

3. Response and Objections to Requests. The party upon whom
the Request is served shall serve a written Response within 30 days after service
of the written request, which shall state, with respect to each item or category of
items, that production, inspection or other requested action will be permitted as
requested, and the responding party shall thereafter comply with the Request,
except only to the extent that the responding party makes objections in writing to
particular items, or categories of items, stating specific reasons why such
discovery should not be allowed. Responses to requests for production shall each
be preceded by the individual request to which the response pertains.

4. Proof of Service; Filing. A true cbpy of the Request and Response,

together with proof of the service thereof on all parties as provided in Rule 21a,

1Jim McCartney and Eduardo Rodriguez wanted to keep the current language
and procedures of Rule 167 for discovery from nonparties of documents, inspection
of things, or enter upon land.

SPg0223
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Final Draft 10/30/93; 5:00 p.m.

shall be filed promptly in the clerk’s office by the party making it, except that any
documents produced in response to a Request need not be filed.

5. Production of Documents. A party who produces documents for
inspection shall produce them as they are kept in the usual course of business, or
shall organize and label them to correspond with the categories in the Request. If
at the time the Response is served a party responding to a Request does not
produce the documents or tangible things or make the documents and tangiblé
things available for inspection and copying, the responding party shall state in the
Response a date by which the documents or tangible things shall be produced or
made available for mspection and copying.

6. Destruction or Alteration. Testing or examination shall not
extend to destructn'bn or material alteration of an article without notice, hearing,
and prior approval of the court.

7. Time.

a. Service of Request. The Request may, without leave of
court, be served upon the plaintiff after commencement of the action and upon any
other party with or after service of the citation and petition upon that party. The
Request shall be then served upon every other party to the action. [R 167(2)]

b. Response to Request. The party upon whom the Request is
served shall serve a written response and objections, if any, within 30 days after

the service of the Request, except that if the Request is served before the

SPg0224



Final Draft 10/30/93; 5:00 p.m.

responding party’s answer is due,’ a defendant may serve a written response' and
objections, if any, within 50 days after service of the citation and petition upon
that defendant. The time for making a Response may be shortened or lengthened
by the court upbn a showing of good cause. [R 167(2)]

8. Order. If objection is made to a Request or to a Response, either

party may file a motion and seek relief pursuant to Rules 166b or 215. [R 167(3)]

£-0010297.01

2Added in order to deal with pre-answer/post-service discovery requests.
Previous versions of this rule assumed the Request would be served with suit
papers. In practice, sometimes discovery is sent before the answer date, but after
service of suit papers. SPg0225
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Draft: 10/30/93; 9:30 a.m.

RULE 167b: PRODUCTION OF DOCUMENTS AND THINGS FROM
NONPARTY WITHOUT DEPOSITION

(a) Request; Scopé. A party may seek inspection and copying of any
documents or things within the scope of Rile 166b(2) from a person who is not a
party by issuance of a subpoena directing the production of the documénts or
things when the requesting party does not seek to depose the custodian or other
person in possession of the documents or things.

(b) Procedure. A party desiring production under this rule shall give
notice to every other party, and to the nonparty from whom production or
inspection is sought, of the intent to serve a subpoena under this rule at least 10
days before the subpoena is issued. The proposed subpoena shall be attached to
the notice and shall state the time, place, and method for production of the
documents or things, and the name and address of the person who is to produce
the documents or things, if known, and if not known, a general description
sufficient to identify the person or the particular class or group to which the
person belongs; shall include a designation of the items to be produced; and shall
state that the person who will be asked to produce the documents or things has
the right to object to the production under this rule and that the person will not
be required to surrender the documents or things. If any party serves an objection
to production under this rule within 10 days of service of the notice or the person
upon whom the subpoena is to be served objects at any time before the production
of the documents or things, the documents or things shall not be produced under

this rule.

SPg0226



Draft: 10/30/93; 9:30 a.m.

(e) Subpoena. If no objection is made under subdivision (b), a subpoena
may be issued by any person authorized by Rule 201 for the production of the
documents or things in accordance with the notice, and served in accordance with
Rule 178. The subpoena shall require production of the documents or things
specified in it. The subpoena may give the recipie;lt an option to deliver or mail
legible copies of the documents or things to the party serving the subpoena. The
person upon whom the subpoena is served may condition the preparation of copies
on the payment in advance of the reasonable costs of preparing the copies. The
subpoena shall require production only in the county of thé residence of the
custodian or other person in possession of the documents or things or in the
county where the documents or things are located or where the custodian or
person in possession usually conducts business.

(d) Copies Furnished. If the subpoena is complied with by delivery or
mailing of copies as provided in subdivision (c), the party receiving the copies shall
furnish a legible copy of each item furnished to any other party who requests it

upon the payment of the reasonable cost of preparing the copies.

£-0010180.01
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Draft: 10/30/93; 9:30 a.m.

RULE 167c. ENTRY UPON PROPERTY.

1. Motion. Any party may file a motion seeking permission for eritry
upon designated land or other property for the purpose of inspection and
measuring, surveying, photographing, testirfg, or sampling the property or any
designated object or operation thereon within the scope of Rule 166b. The motion
shall state with specific i)arﬁcularity the reasons therefor.

2. Certificate. The motion shall contain a statement that the movant
sought the permission of the person in possession or control of the property to
enter upon the property reasons stated in the motion.

3. Service. A true copy of the motion and order setting hearing shall
be served on the person in possession or control of the property as provided in
Rule 21a. |

4. Hearing and Order. All parties and the person in possession or
control of the property shall have the opportunity to assert objections at the
hearing. After proper notice and hearing, the court may enter an order permitting
the movant to enter upon the property for the purposes of inspection and
measuring, surveying, photographing, testing or sampling the property or any

designated object or operation thereon, within the scope of Rule 166b(2)(a).
£-0011030.01
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Soules & Wallace, P.C. Y /é —
175 E. Houston Street, 10th Floor 727”
San Antonio. Texas 78205-2230 e Q ’
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Re: Proposed Revision of TEX. R. CIv. P. 166a #

Dear Luke:

In reviewing the materials for the meeting on November 19-20, I note that the COAJ’s

proposed revision of Rule 166a is included in the proposals to be considered by the Advisory
Committee.

I am taking the liberty of enclosing a copy of an article which I wrote at the request of
Pat Hazel, which was published in the June 1991 issue of The Advocate. (I really do live in
Fort Worth, not Houston.) It occurred to me that this article might be of some assistance to the
Advisory Committee in that it brings together the various arguments for and against change in
Rule 166a as well as the reasons for the proposed revisions. I will leave it to your discretion
whether you think that the article is worth copying and distributing.

I look forward to seeing you in Austin.

Yours very truly,

P Lybicwe

Anne Gardner
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“No Spitting, No Summary Judgments”
(Proposed Revision of Rule 166a)

Anne Gardner
_Housten =+ worr_

Legend has it that the Fifth Circuit Court of Ap-
peals was once so quick to reverse summary judg-
ments that a district judge in New Orleans posted a
sign: “"No Spitting, No Summary Judgments.? For
many years, summary judgment was regarded as an
extreme remedy in federal courts, to be used sparingly
and with great caution. The lederal court's hostile
attitude discouraged use of the procedure. A similar
attitude developed and still persists with respect to
summary judgment practice under Texas Rule of Civil

ocedure 166a. Recently, the drastic caseload in-
crease in the federal court system has brought about a
new and more liberal interpretation of Federal Rule of
Civil Procedure 56. Some have called for adoption of
a similar approach for Texas summary judgment prac-
tice.

As the increasing expense of litigation and back-
log of cases in Texas courts continue 1o undermine the
administration of justice, re-examination of the use of
summary judgments as an existing procedural tool for
judicial efficiency may be timely. After a two-year
study of possible ways o streamline the use of Texas
summary judgment practice, the State Bar Committee
on Administration of Justice voted on March 2, 1991, to
recommend arevision of Texas Rule of Civil Procedure
166a to the Supreme Court of Texas and its Rules
Advisory Committee.

The Committee chose not t6 recommend whole-
sale adoption of the federal approach, but instead, has
suggested a number of specific changes based on its
study ot the problems with the Texas rule. The full text
of the proposed revision of the rule is set out in Appen-
dix A at the conclusion of this article, which examines
the proposed changes in light of the history and pur-

e of the rule.

1. The Purpose

The tederal and Texas civil rules share a common
purpose of secunng “the just, speedy, and inexpensive
determination of every action,” as stated in Federal
Rule of Civil Procedure 1. Texas Rule 1 says in 57
words what the federal rule says in 10: its objective is
a “just, fair, equitable, and impanrtial adjudication . . .
with as great expedition and dispatch and at the least
expense both to the litigants and 1o the state as may be
practicable . .. .°

Originaily modeled after Federal Rule 56, the
Texas rule on summary judgments was specifically
envisioned as a tool to increase judicial efficiency.® its
purpose was to eliminate delay and expense.* Its
function, as articulated by the Supreme Court of Texas,
was lo eliminate unmeritorious claims and defenses.’
The intent of the rule was to permit either party to cut
through groundless allegations and to obtain early
disposition of those actions where a trial would be an
empty formality.* The rule has never adequately per-
formed its intended purpose.

2. The History

Despite the optimism of the rule’s proponents, it is
well-documented that an extremely high rate of rever-
sals led to an increasing reluctance by trial courts 1o
use summary judgments. From 1970 through 19786,
less than two percent of all civil cases decided were
disposed of by summary judgment.” In an effort to
reduce reversals and encourage the rule's use,! the
Commitiee on Administration of Justice previously
voted 1o recommend revisions in 1976.° The Commit-
tee at that time recommended requiring the non-
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movant to provide assistance to the trial judge by
narrowing the issues 10 be decided.'® Based on these
recommendations, with modifications by the Rules
Advisory Committee, the Supreme Court amended the
rule in 1978, requiring the non-movant to specifically
point out objections and to expressly present altissues
to the trial court by written motion, answer or other
response." Despite the amendment, only 0.76% of
civil cases were decided by summary judgment in
1979.'2 The Supreme Count attempted to clarify the
rule in its 1979 landmark opinion in City of Houston v.
Clear Creek Basin Authority."

A study in 1983 revealed that, although the “mas-
sive reversal rate” of the early seventies was down,
erroneous summary judgments still constituted the
second most common reason for reversal of civil
cases. Statistics published by the Texas Judicial
Council for 1990 show virtually no improvement over
previous years.'®* Summary judgments still accounted
for less than one percent of all civil cases disposed of
by District Courts in Texas last year.'® The summary
judgment rule remains one of token value as an effec-
tive tool in the administration of justice.

3. The Proposed Revisions

The Committee studied complaints and criticisms
from practicing lawyers and judges. Various reasons
were suggested for the lackluster performance of Rule
166a. There is a perceived skeplicism by appellate
courts regarding summary judgment.'”” Additionally,
various procedural complexities account for a dispro-
portionate number of reversals. Some lawyers con-
tinue to file late responses or none at all, and pleadings
are often amended to raise new claims after a motion
has been filed or even after it is heard. In addition,
confusion clouds the correct placement of the burden
of proof. The proposed revisions attempt to address
these concerns.'®

a. Written Response

Two of the proposed changes deal with the
need for and timing of the filing of written responses.
The Supreme Court's mandate in Clear Creek is that
both the reasons for the summary judgment and the
objections 1o it must be in writing and before the trial
court at the time of the hearing."” Nevertheless, some
lawyers continue to delay or to entirely omit the filing of
aresponse. As Judge Hittner and Lynn Liberato have
said, “[f]ailing to file a response is not lying behind a
log, but laying down your arms.™® There is some

contradiction between Clear Creek and the 1978
amendment to Rule 166a(c), which arguably implies
that the filing of a “response” is permissible but not
mandatory. Uncertainty may also have been gener-
ated by an exception in Clear Creek, where the Count
held that a non-movant needs no answer or written
response to contend on appeal that the grounds pre-
sented by the movant “are insufficient as a matter of
law to support summary judgment.”?' The proposed
revision would expressly make the filing of a response
mandatory.

The non-movant must file a response and
counter-evidence no later than seven days before the
day of the hearing.Z Under the current rule, leave of
court must be obtained to file a late response.® How-
ever, the decision to allow a late response is entirely
discretionary with the trial court.** The Supreme Cour
has held that a late-filed response will not be consid-
ered on appeal unless an order granting leave is af-
firmatively reflected in the record.?® Nevenrheless,
uncenainty exists about when and under what circum-
stances a late response may be considered. The
Committee’s recommendation is to make leave of court
subject to a showing of good cause like that required
for non-identified witnesses under Texas Rule of Civil
Procedure 166b.2* To remove all doubt as to the
necessity of filing a wrtten response, the Committee
also proposed that Rule 166a(c) be amended 1o read
*shall” instead of “may.” With those two changes, the

" fourth sentence of that section woulid read: “Except on

leave of court for good cause shown, . . . the adverse
party, not later than seven days belfore the hearing, . . .
shall tile and serve a written response.”

b. Amended Pleadings

A third proposed change addresses the problem
of late amendments to pleadings. Currently, Rule 166a
has no provision for amending pleadings-after the
motion is filed and prior to the hearing. Amendment of
pleadings prior to the hearing is treated as governed by
Rule 63.7 Under that rule, parties may amend their
pteadings up to seven days before the trial date, after
which leave of court must be obtained for amendment.
The Supreme Court has held that leave will be pre-
sumed in absence of an order denying amendment.?
This presumption is the reverse of that governing late-
filed responses. Such hidden twists in the jurispru-
dence of summary judgments compound the problem
of excessive reversals.

Serious problems may result when pleadings are
amended to add claims or counter-claims after a mo-
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-nfor summary judgment has beenfiled. A summary
judgment is erroneous if it disposes of a claim which
was not expressly addressed by the motion.® On the
other hand, no presumption exists that a summary
judgment disposes of claims or parties not addressed
in the judgment. Therefore, a summary judgment
which fails to dispose of all pleaded claims is interlocu-
tory ®

While these rules may be clear to the Supreme
Coun, they are potential traps for even the most vig-
ilant lawyer. Lack of intimate understanding of these
procedural intricacies causes unnecessary delay and
expense to courts and litigants alike when it results in
reversals or dismissals.®* The Committee on Admini-
stration of Justice has proposed expressly “ireezing”
the pleadings by treating them in the same manner as
responses. Amendments would be allowed only with
Jeave of court and for good cause shown within seven
days of the hearing. The Committee has recom-
mended that a new senlence be added to Rule 166a(c)
to read: “Amendment to pleadings within seven days
of the date of the hearing, or thereafter, may be made
only with leave of court and for good cause shown.”

¢. The Burden of Proo!

The fourth change would be a new section specifi-
cally addressing the burden of proof of the panties. The
placement and extent of the burden of proof in sum-
mary judgment proceedings have developed in a
piecemeal manner through a series of court decisions.
The Supreme Court has held that the burden is always
on the movant to establish that there is no genuine
issue of fact, and that he is entitled to judgment as a
matter of law.®2 This burden is said never to “shift” to
the non-movant to come forward with evidence to raise
a fact issue unless the movant has established his or
her right to summary judgment as a matter of faw.®
The ordinary burdens of proof at trial are immaterial in
determining where the burden lies in a motion for
summary judgment.>

The burden of a plaintiff, as movant, is essentially
the same as it would be on a motion for instructed
verdict.** However, a defendant who moves for sum-
mary judgment faces a much heavier burden. The
defendant, as movant, must conclusively disprove the
plaintiff’s cause of action by producing proof that the
plaintiff cannot establish at least one element of his
cause of action.* This is called a “negative” burden on
the defendant-movant.? Logically, the plaintitf should
also face a “negative” burden in moving for summary
judgment where an aftirmative detense has been

pleaded by a detendant. However, here the rule
changes. |f a defendant wishes to oppose the motion
based on an affirmative defense, she must both plead
it and produce evidence lo raise a fact issue.® Some
aftirmative defenses, however, are not treated as such
for summary judgment purposes.® The result is more
contusion, with more denials and more reversals.

Proponents of change have urged that Texas
courts adopt the current federal approach to summary
judgments, which the Supreme Court of the United
States announced in a 1986 “trilogy™ of cases:
Matsushita Electric Indus. Co. v. Zenith Radio Corp.
Celotex Corp. v. Catrett,*' and Anderson v. Liberty
Lobby, Inc.? Under those decisions, the burden of
proof of any movant for summary judgment in federal
court mirrors the burden which the movant would bear
at trial.*> The burden of proot is the same for both
plaintiffs and defendants as it wouid be it the movant
were seeking an instructed verdict.# The moving party
has the initial burden to demonstrate the absence of a
genuine issue of material fact. However, in Celotex,
the United States Supreme Court also held that this
does not mean that a movant must produce evidence
on an issue on which the movant would not have the
burden of proof at trial.*® In that instance, the moving
party need only “point out™ to the trial court that no
evidence supports the non-movant’s claim or affirma-
tive defense.*® The non-movant must then come for-
ward with proof to raise a fact issue.*’

Despite the similar wording ot the lfederal and
Texas rules, the Supreme Court of Texas, in Casso v.
Brand, rejected an argument that the existing Texas
rule should be interpreted to incorporate the federat
approach in defamation cases.*® However, the major-
ity in that decision overruled two of its previous defa-
malion cases and seemed to adopt a more relaxed
standard for review of summary judgment testimony of
interested witnesses, not only in defamation cases but
in all summary judgment cases.*® In a concurring and
dissenting opinion, Justice Gonzales advocated a
modified rule for motions by defendants in defamation
cases.® He would require the defendant to meet its
burden initially by a prima facie showing of some
evidence of absence of malice, with the burden then
“shifting" to the plaintiff to produce evidence 1o show
the existence ot malice by clear and convincing evi-
dence. Whether this decision heralds the beginning
of a more favorable attitude toward summary judg-
ments, generally, remains 1o be seen.

Alter studying the complaints and recommenda-
tions put before it, the Committee on Administration of
Justice chose not to attempt a revision of Rule 166a
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which would adopt the federal approach, in toto. The
. Committee essentially agreed with the observation of
Chief Justice Phillips in Casso, that summary judg-
menls in federal coun are based on different assump-
tions, with different purposes, than summary judg-
ments in Texas.® In fact, the decisions in the three
United States Supreme Court decisions signal an en-
tirely new approach to summary judgment practice
which extends far beyond the placement of burdens of
proof. In addition to its holding in Celotex regarding the
burden of proof, the United States Supreme Court in
Matsushita held that, in order to raise a genuine issue
of material fact, the non-movant must come forward
with evidence which would be sufficient for a jury to find
for that party.3® This may be a higher ‘threshold™ than
merely being required to come forward with evidence
sufficient to create anissue of fact upon which reason-
able minds could differ, as Texas practice requires.*

The federal standard also seems to_call for a
certain amount of qualitative review of the summary
judgment evidence by a triai cournt.>® in Matsushita, the
court held that where a claim is “implausible” or makes
“no economic sense,” the respondents must come
forward with more persuasive evidence than would
otherwise be necessary.® The dissenting opinion in
Matsushita suggests that the majority’s interpretation
will allow the trial court to weigh the evidence and make
credibility determinations.® Itis, in any event, unclear
what the Court meant, which is an additional reason
not to be overly enamored with the current federal
approach.

Some commentators contend that, in the process
of reforming summary judgment procedure, the United
States Supreme Court has tumed Federa! Rule 56 into
a procedure for pre-trial disposition of fact issues, a
sort of “bench trial on paper.™® In fact, the “trilogy”
reinterpreting tederal summary judgment practice may
be only one manifestation .of a much broader move-
ment in the federal court system toward pre-trial fact
adjudications with deference to decisions of the district
courts.® This is a drastic departure from prior law and
is undoubtedly incompatible with the guarantee of the
right 1o trial of fact issues by a jury, firmly rooted in
Texas law.®

The specific holdings in Celotex regarding the
“negative” burden of proof on the non-movant are
another matter. The decision was based on the plain
meaning of Rule 56 and the underlying purpose of the
federal rules.®' The holdings inthat case were not new.
The Third Circuit had already reached the same con-
clusion.®¢ Cenrtiorari was granted by the Supreme
Court to review the District of Columbia Circuit's deci-

sion in Celotex because it confiicted with that of the
Third Circuit.® The Fifth Circuit also independently
arrived at the same conclusion in Fontenotl v. Upjohn
Co., while Celotex was pending in the Supreme
Court.*

The various opinions in these cases set forth
many of the arguments which may be made in favor of
or against the propositions (a) that the placement of the
burden of proof on a motion for summary judgment
should mirror that of the parties at trial. (b) that the
burden should be the same as that ot an instructed
verdict for both plaintifi and defendant; and (c¢) that a
non-movant need not produce evidence to conclu-
sively disprove an issue on which the adverse party
would have the burden of proof at trial.

The District of Columbia Court of Appeals’ deci-
sion, which was reversed by the Supreme Court in
Celotex, rejected the interpretation adopted by the
Supreme Court on two principal grounds.®s First, the
intermediate court relied upon the wording of a sen-
tence in Rule 56(c) which had been added in 1963,

providing that the non-movant cannot rest upon his -

pleadings when a motion has been properly made “and
supported” as provided by the rule.® The Count of
Appeals read that language to imply that a motion for
summary judgment must always be supported by al-
firmative proof in the form of affidavits or admissible
evidence.® Secondly, the Court relied upon previous
case law and the language in the United States Su-
preme Court case of Adicks v. S.H. Kress & Co.®
which held that the 1963 amendment to Federal Rule
56 was not intended to modify the burden of proof of
the parties in a summary judgment proceeding.®

In response to the argument that a defendant may
move for instructed verdict without affirmative support-
ing evidence at trial, the Court of Appeals in Celotex
pointed out that there is a dilference between an
instructed verdict and a summary judgment.® In the
former instance, the non-movant will have already
introduced his evidence whereas, in a summary judg-
ment proceeding, neither party has yet produced the
evidence upon which they will rely at trial. Additional
arguments against adopting the federal approach in
Texas are set forth by the Texas Supreme Court in
Casso, where the majority observed that the purpose
and interpretation of the Texas Rule 166a as it exists
today are different from those of the Federal Rule 56,
and that summary judgment procedure as it exists in
Texas eliminates patently unmeritorious cases while
giving due regard for the right to jury trial guaranteed
by the Texas Constitution.”

While little can be said in tavor of adopting the
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:m.. . new federal approach to summary judgment
yrocedure in Texas, there are valid arguments in favor
>t adopting the specific holdings in Celotex with re-
spect to the burden of proof. It has been forcelully
argued that placing the burden on the moving party to
orove a “"negative” makes summary judgment impos-
sible in many cases and significantly limits its useful-
ness in cases where it is most needed.”? Such an
interpretation is not consistent with the purpose of the
rule if claims are thereby permitted to go forward which
have no factual basis. Additionally, and particularly
with the catastrophic cost of litigation in some cases,
the rule should be construed with due regard for those
who must oppose claims and detenses as well as lor
those who make them.

At one time, it appears that the rule in Texas was
that any movant in a summary judgment proceeding
had the burden to establish facts which, if proven at
trial, would entitle him to instructed verdict.”™ In Torres
v. Western Cas. & Sur. Co., the Supreme Court held,
however, that the “instructed verdict test™ did not apply
to a motion by a defendant, and that he must conclu-
sively disprove the plaintitf's case, as pleaded.” Rein-
*~tement of the instructed verdict test for all parties

Jid greally simplity an extremely complex area ol

Texas summary judgment practice. Either party may
move for an instructed verdict,” to disregard a jury
finding or for judgment n.o.v.,”™ on the basis that the
movant is entitled 10 judgment based upon legally
insufficient evidence to support an essential element of
the adverse party's case or affirmative defense. if “no
evidence” will entitle a party to judgment as a matter of
law in other instances, it is difficult to see why “no
evidence” should not aiso entitle that party to establish
his right 10 judgment as a matter of law on a motion for
summary judgment.

The purposes of both the federal and Texas civil
rules are virtually identical. That purpose is served by
allowing summary judgments against parties who are
unable to come forward with any evidence to raise an
issue offacton aclaimor defense. Assuming that such
a party has had adequate time for discovery, he or she
has either a “patently unmentorious case™ or an “unten-
able defense.” Postponing the time of judgment
against that party to a later stage of the litigation merely
postpones the inevitable, with a resultant waste of time
and money for litigants as well as the system as a
whole. If a movant can show that there is no evidence

thatsoever {0 establish one or more essential ele-
ments of a claim on which the opposing party has the
burden of proof, then, as expressed by the Fifth Circuit
in Fontenot, “trial would be a bootless exercise, fated
for an inevitable result but at continued expense ot the

s

panties, the preemption of a trial date that might have
been used for other litigants waiting impatiently in the
judicial queue, and a burden on the court and the
taxpayers.™”

There is a recognizable danger that parties will
abuse the summary judgment procedure by premature
motions, particularly when their opponents will bear
the burden of proof at trial. One safcguard against this
danger is 10 lengthen the time that a motion for sum-
mary judgment must be on file before it can be heard.
Additionally, as the Supreme Court emphasized in
Celotex, motions for summary judgment should be
granted only “atter adequate time for discovery.””®
Strict adherence to that admonition would be essential
to assure that summary judgments are not misused for
harassment purposes. Texas Rule 13 would serve as
some protection in this regard. Protection should also
be available to non-movants from “railroading” by pre-
mature motions under section (g) of the Texas rule
which allows the hearing 1o be continued upon a show-
ing that a non-movant has not had adequate time for
discovery or {0 obtain essential evidence.

The proposed revision of Rule 166a adds a new
section (d), separately setting forth the placement and
the exient of the burden of proof of each party as
established by Celofex. The intent of the Committee
was to make the burden of each party essentially the
same as that on a motion for instructed verdict at trial.
The burden on a movant tor summary judgment would
be the same for both plaintitfs and defendants in all
cases. Once a movant's burden has been met, the
non-movant would likewise, in all cases, then have the
burden to come forward with evidence to raise a genu-
ine issue of material fact on his case or affirmative
defense. New Section (d) is set forth in Appendix "A."

CONCLUSION

The proposed revision of Rule 166a has been
forwarded by the Committee on Administration of Jus-
lice to the Rules Advisory Committee for study and
presentation to the Supreme Court some time later this
year. As litigation grows daily more complex and more
costly, it appears that summary judgment procedure in
Texas has become a part of the problem rather than
being a part of the solution as it was originally intended
1o be. The proposed revision is at least a start toward
revitalizing and streamlining the rule in the hope of
making it an integral part of the Texas rules as a whole,
rather than a “distavored procedural shortcut™ as it has

been viewed in the past.™
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William M. Mercer, Inc., 769 S.W.2d 515, 518,
n. 2 (Tex. 1988) (burden on defendant movant
1o establish fimitations and also to negate dis-
covery rule pleaded by plaintiff).

475 U.S. 574 (1986). See generally Fitzwater,
Johnson and Henry, Recent Summary Judg-
ment Jurisprudence for the Fifth Circuit, Practi-
tioner, 5 Fifth Circuit Reporter 769 (May 1388).
477 U.S. 317 (1986).

477 U.S. 242 (1986).

Anderson, 477 U.S. at 250.

id.

Celotex, 477 U.S. at 324.

Id. at 325.

.o

Casso v. Brand, 776 S.W.2d at 556-557.

Id. at 559. :

Id. at 563-64.

Id. at 565. Despite Casso, one coun of appeals
has apparently applied the federal standard in
aftirming a summary judgment for the defen-
dant in a products liability suit, based on failure
of the plaintiff to identify the defendant as manu-
facturer. See Gates v. Dow Chemical Co., 777
S.w.2d 120, 126 (Tex. App.—Houston [14th
Dist.] 1988), writ granted, judgment vacated,
783 S.W.2d 589 (Tex. 1989).

Casso v. Brand, 776 S.W.2d at 555-56.
Matsushita, 475 U.S. at 587.

Childress, supra, n. 1, at 186.

Id.

Matsushita, 475 U.S. at 587.

57.
58.

59.

60.
61.
62.

23

65.

66.
67.

69.
70.
71.
72.

73.

74.
75.
76.
77.

78. -

475 U.S. at 600-01.

Childress, supra, n. 1, at 184. See also Issa-
chorolf and Lowenstein, Second Thoughts on
Summary Judgment, 100 YALE LJ. 73, 74
(1991).

Issachorotff and Lowenstein, supra, n. 58, at 74;
Kamp, Federal Adjudication of Facts, The New
Regime, 39 Defense Law J. 339, 348-56 (1990).
Texas Constitution, art. |, § 15, an. V, § 10.
Celotex, 477 U.S. at 332.

In re: Japanese Elec. Products, 723 F.2d 238
(1388), rev'd on other grounds, sub. nom.,
Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574 (1986).

Celotex, 477 U.S. at 319.

Fontenot v. Upjohn Co., 780 F.2d 1190, 1195
(5th Cir. 1986).

Catrett v. Johns-Manville Sales Corp., 756 F.2d
181, 184 (1985).

Id. at 184-85.

Ia.

398 U.S. 144 (1970).

id. at 159-60.

Catrett, 756 F.2d at 186-87.

Casso v. Brand, 776 S.W.2d at 555-57.
Zasso v. Brand, 776 S.W.2d at 559 (Gonzales,
J., dissenting); Townsend, supra, n. 12, at 26.
Gulf, Colo. & S. F. Ry. Co. v. McBride, 153 Tex.
442, 454, 322 S.W.2d at 500.

457 S.W.2d at 52.

Tex. R. Civ. P. 268.

Tex. R. Civ. P. 301.

Fontenot, 780 F.2d at 1195,

Celotex, 477 U.S. at 322.

See Casso v. Brand, 776 S.W.2d at 556.
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RE: Discovery Subcommitee, Supreme Court Advisory
Committee

Gentlemen:

| have been provided with some of the material which is
being considered for recommended changes to the Texas Rules of
Civil Procedure and | have been asked to give you my comments
and concerns. First, | appreciate the opportunity to share my

thoughts and | hope that they will be received as constructive
criticism. '
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l. Rule 166b - Discovery.

1. If there is going to be a discovery period, it should not be triggered by
deposition dates or document production. This would allow for
gamesmanship. | recommend that the discovery period commence 45
days after the appearance by answer or other pleading of the last
appearing party. Service of citation is frequently a defendant's first notice
of the incident giving rise to the lawsuit and this would give that defendant
some time to obtain an understanding of the incident. Also, some thought
should be given to providing a reasonable extension of the discovery
period if a new party is joined during the discovery period.

2. Six months is too short for many cases. Six months may be adequate for
the average case, however, | recommend eight months for the discovery
period to allow for the more complex cases.

3.‘ A case should not be allowed to be set for trial for at least sixty (60) days

following the completion of the discovery period except upon agreement
of the parties. This would aiso prevent gamesmanship.

! sincerelyvthank you for considering my views.

Very truly yours,
Ja D. Guess

JDG:2934:mja
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NEWS

District Court Takes Aim at Deposition Obstruction
Judge says Federal Rules require witnesses, not lawyers, to testify

;éon[ending with obstructive depo-
sition tactics s a tact of life for most
litigators.

A recent federal district court deci-
sion. however. takes aim at such disrup-
tive tactics. The opinion. Hall v. Clifton
Precision. 1993 WL 316319 (E.D. Pa.
1993), was authored by U.S. District
Judge Robert Gawthorp. The opinion:

* Prohibits private attorney-client discus-

Program Assists
Lawyers Facing
Client Fee Audits

by Howard Spierer
Associate Editor

g

s more and more corporations.
insurance companies. and government

by Bradley M. Bole. Associate Editor

sions of testimony during depositions,
breaks. and recesses—regardless of
who initiates the conference—except
tor the limited purpose of determining
whether a privilege should be asserted:

Permits deposing counsel to inquire
about any witness coaching that might
have occurred during any private
attorney-client conferences that take
place during depositions. breaks. and
recesses:

Prohibits the deponent and his or her
counsel from having private discus-
stons during the deposition about
documents shown to the witness and
provides that documents do not have to
be shown to defending counsel in ad-
vance of the deposition or at the outset
of the deposition:

* Bars all objections that might suggest

an answer to the witness and limits ob-
jections at depositions to those neces-
sary to assert a privilege as well us
those not preserved until trial under the
rules:

* Requires the deponent to ask guestion-
ing counsel. not his or her own coun-
sel. for clarification of questions: and

* Prohibits instructions not to answer u
question unless necessary 1o preserye
a privilege.

“The witness comes to the deposition
to testity. not to indulge in a parody of
Charlie McCarthy. with lawyers coach-
ing or bending the witness’s words to
mold a convenient record.” Gawthorp
states in the opinion. "'t is the witness—
not the lawyer—who is the witness.”

Protecting the integrity of depositions

{continued on page 6—Discovery)
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1s particularly important because most

cases now are resolved as a result of dis-
covery, rather than trial. Gawthorp notes
in the opinion. “Deposttions are the fac-
tual battleground where the vast majon-
v of litigation actually takes place. . ..

The pretrial tail now wags the trial dog”

To protect deposiuions as a tool "to
find and fix the truth.” counse! at deposi-
tions should behave as though they were
at trial. Gawthorp concludes. "Counsel
should never forget that even though the
deposition may be taking place tar from
the real courtroom. with no black-robed
overseer peering down upon them.” the
Federal Rules of Civil Procedure and
counsels’ roles as officers of the court
require appropriate behavior.

“[Sthould they be tempted to stray.”
warns Gawthorp, “they should remem-
ber that this judge is but a phone call
away.”

Gawthorp's otfer to be available to
help resolve discovery disputes may be
the aspect of the opinion that litigators
will find most pratseworthy. says
Edward M. Waller, Jr.. Tampa, FL.
Co-Chair of the Section of Litigation’s
Ethics and Professionalism Committee.

“What [ hear from litigators is that they
want the judges to be more active in
enforcing the rules.” he says.
Complaints about obstructive behav-
tor at depositions seem to be on the rise.
Waller says. but so are court-mandated
codes of conduct and judicial decisions
that specifically address the most com-
mon complaints about deposition tactics.
[ think things are going to get better.’
he says. "but we need rulings like this.”
Those seeking relief also may be
heartened by a proposed revision of
Federal Rule of Civil Procedure 30(d) that
expressly requires objections to be stated

. in a "non-argumentative and non-sugges-

tive manner ' and prohibits instructions
“not to answer’ except when necessary to
protect a privilege. enforce an order of
the court. or seek a protective order.

To control abuse by both taking and
defending counsel. the proposed rule re-
vision allows the court to limit the time
for a deposition and to extend the time
limits when necessary to make up time
lost to disruptive behavior during the
deposition.

Sanctions. including costs and attor-
neys  fees. also are expressly allowed
to compensate for delays caused by
conduct that frustrates “the fair exami-
nation of the deponent.” i

-\
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Professor Alexander W. Albright ! 0’(’ S
The University of Texas School of Law
727 E. 26th Street M
Austin, Texas 78705-3299

Dear Alex: _

Since you have joined the discovery subcommittee of the Supreme Court Rules Committee, I
thought you might be willing to review a letter from Deborah Hiser, of Advocacy Inc., to the
Chief Justice. Debbie was aware of my appointment to the committee and sent me a copy. It
pertains to discovery of the mental health records of patients, or former patients, who are not
party to the litigation. In her letter, Debbie suggests language for a new discovery rule.

Would you please present this issue to your subcommittee?

If you, or someone else on the subcommittee, would like any more information or would like
to speak with Debbie, I know should would be more than willing to discuss this. Her letter
refers to the enclosure of a selection of pertinent statutes and cases from other jurisdictions. I
did not receive that enclosure, but I have asked Debbie to forward a copy to you.

Smcerely, H, C
&a
ENOSKY
Staff Attome ‘ \
P.S. Deborah C. Hiser
Advocacy, Inc.

7800 Shoal Creek Blvd., Suite 171-E :
Austin, Texas 78757-1024 - /

/

If there is any way I can help, please let me know.
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k\-ﬂ Implementing the Client Ass.  .nce Program jor Rehabilitation Cli

Advocating the Legal Rights of Texrans with Menwal lliness
ADVOCACY,

|NCORPORATED 7800 Shoal Creek Bl\'d:. Suite lTl.l

Austin, Texas 78757-1024

V/TDD 512/454-4816
1-800/252-9108 (Special Educationj
1.800223-4206 (Al Others)
§12:323-0902 (Fax)

October 22, 1993

norable Thomas R. Phillips
Chief Jystice, Texas Supreme Court
Supreme\ Court Building

P. O. Box\ 12248

Austin, Texas 78711

The

Dear Judge Phillips:

We understand that the Court has appointed a committee to rewrite the Texas Rules of '
Civil Procedure. In my capacity as an attorney for Advocacy, Incorporated, I have ,
recently been involved in a case which raises a serious problem involving third party n
access to confidential mental health records. The specific facts of the case are as
follows. Plaintiff, a former employee terminated from a state hospital, filed a whistle

blower case against the hospital. In the course of discovery, the Plaintiff requested that ‘
the Department of Mental Health and Mental Retardation produce copies of a patient’s

menrai health records to prove allegations that he was fired for attempting tc repcrt

abuse against that patient. The patient is not a party to the lawsuit. n

While recognizing the importance of employees in state hospital facilities with knowledge
of abuse of patients being able to act on that information without retaliation and/or
adverse employment actions, I am extremely concerned with allowing third party access
to sensitive mental health information without adequate procedures in place to notify the
patient, and to properly protect highly personal and confidential information.

The Texas legislature has recognized the seriousness of improper disclosure of such
information.  Section 611.004 of the Health and Safety Code sets out circumstances
under which confidential mental health information may be disclosed, and provides for
injunctive relief and damages for improper disclosure. None of the exceptions to
confidentiality apply to cases such as this one, unless the patient has given written
consent. There is no requirement under Texas law that a patient receive notice of a
party’s request for his or her records. Further, even if a patient were to receive such
notice, he or she may lack the capacity to make an informed decision as to whether his
mental health records should be disclosed.
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