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CHAIRMAN SOULES: We'’ll be in
session now. It’s the January 21st and 22nd
meeting of the Supreme Court of Texas Rules
Advisory Committee. I want to welcome
everyone here and thank you for your
attendance and especially welcome and thank
Justice Hecht for being here today, and invite
you, Justic Hecht to make a few remarks, if
you care to.

JUSTICE HECHT: I have nothing
really to add. We of course have a lot of
work ahead of us, and I thank you once again
on behalf of the Court. I advised the Court
that we’ll be meeting this weekend and of the
schedule that we’re going to be meeting, and
they may, members of the Court may drop in.
They’re very interested in this work. They
keep very close tabs on it, and so we very
much appreciate your time and energy devoted
to this.

CHAIRMAN SOULES: Thank you,
Justice Hecht. Just reviewing some of the
preliminaries of our last meeting, the Supreme
Court of Texas of course is very interested in

what this group and members of the Bar and

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE « AUSTIN, TEXAS 78705 + 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

632

members of the public have to say and all of
our input about Rules changes or Rules review
both in the Rules of Civil Procedure, the
Rules of Appellate Procedure and the Rules of
Civil Evidence.

The interest of the Court over
the years as has been expressed to me 1is not
so much in how we vote. The vote or the
division of the house is of course of some
interest; and if it’s heavily favored one way
or another, it becomes even of more interest,
but it’s the dialogue and the debate that the
Court is really interested in because that
tends to develop more information for the
Court about the policy that the Court is
setting in place if a particular rule or
suggestion is adopted. And particularly where
there is a question in the Court’s mind about
whether that policy is really a direction that
the Court wants to go.

The proceedings of this
Committee will be reviewed by some of the
members or maybe perhaps all of the members of
the Court to pick up on what input we have.

That’s one of the reasons why we have such a
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diverse group of members on this Committee
from rural and urban areas, from the
Plaintiff’'s Bar the Defense Bar, business
litigation, the underprivileged
representation, the members from the District
Courts and the Courts of Appeals so that the
debate can be developed in a way that a broad
input, broad-view input comes.

So it is important as we go
forward to allow the debate to develop. The
last time there were motions made which the
Chair thought were preliminary, and so as you
noticed I didn’'t necessarily take them up when
made. We took them up later after the Chair
felt that the debate had been adequately
developed to give some guidance to the Court.
That may happen again today. It'’s not in any
way on my part to be rude or disregard what
the wishes of a particular member may be, but
to try to honor the purpose of the Committee
and the wishes of the Court.

I think maybe the best place
to start I think Joe’s Committee On Sanctions
has met or worked more maybe than some of the

others because of the holidays. Some of the
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others have not met or worked much during the
two-month interim from our last meeting and
have assured that they will do more in the
two-month interim before our next meeting.

Joe, are you ready to give us
a report on sanctions?

MR. LATTING: Yes.

CHAIRMAN SOULES: Okavy. Let's
proceed with that.

MR. LATTING: What we have,
L.uke, and Justice Hecht and members of the
Committee, we have two sets of documents to
pass out. One is the red-line version of
Chuck’s Task Force Committee report that we
talked about last time we met in this
Committee. This is essentially the Task Force
version as modified in our discussions; and by
"our" I’'m talking about the large Committee
here the last time we met.

We have shown the red-line
changes, and then on the back page we have a
few editorials. Yes, let’s start these around
in two directions, 1if we could. On the back
page we have some suggested editorial changes

that I think are minor.
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Then we also have copies of
the apocrypha as produced by
Tommy Jacks. This is the version that strips
the district judges of all meaningful
authority and sanctions motions and it
deserves some attention, I suppose.

CHAIRMAN SOULES: If you don’t,
Jacks will mention it.

MR. LATTING: I beg your
pardon?

CHATIRMAN SOULES: If you don’t
mention it, I’m sure Tommy will.

MR LATTING: He’'s probably

going to bring it up. We’ve met a couple of
times, and we talked; and this is -- I think
that these changes were self explanatory. I

might say that also behind the Rule as
produced, I'm going to call it the Committee
version, there are several red-line comments,
and those are -- Chuck, you’ll have to remind
me . I'm not sure what the vote of the
Committee was or if it was even the sense of
the committee. I might say I'm opposed to one
or two of these comments. So any way you want

to discuss this, that’s all right with me,
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Luke.

CHAIRMAN SOULES: I'm trying
to find the text of 166 of I guess 215(a) and
the materials in the Task Force Report.

MR. LATTING: If you’ll look
at the first think we passed around, you’ll
see the Task Force version of the Committee.
I mean, you’ll see the Task Force version.

MR. HERRING: This is just a
red-1line.

MR LATTING: We changed it.
That is what you had before you from the Task
Force with the red-line changes that our
Committee has made in the last couple of
months.

MR. HERRING: And all this
basically does, this red line, it has the
Committee changes for the Task Force version
that are relatively minor, tried to
incorporate all of the things that there was a
vote on or a consensus on from the last time
with the exception the only thing that is not
in here, and this is where Tommy’s version
comes in is a two-step, a more explicit or

expressed two-step version; but other than
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that it has changing the title just to get
away from the violations implication or
connotation of the previous title, and then
the deletion of that exhibit reference which
was considered superfluous because down below
in Paragraph 1(b) it talked about that. And
then the certificate language the intent was
to pick up on Judge McCown'’s comment and make
the certificate of conference requirement a
little more substantive than simply referring
back to 166b (7).

MR. LATTING: I think we
agreed with Tommy Jack’s version of the
certificate language. We were together on
that.

MR. JACKS: We were until I
added one more thing.

MR. LATTING: Okay. Well, so
much for that.

MR. JACKS: We'’'re pretty much
in agreement about that.

MR. HERRING: And then there’s
a comment that is added for Richard’s point
about mandamus just to make clear that the

paragraph on appeal does not change or address
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the availability of mandamus relief in
sanctions proceedings; and then a comment that
just is a general cautionary comment to try to
respond to the sentiment of folks that our
young lawyers are growing up in a culture
where they think they ought to go file motions
for sanctions, so the comment that discourages
that is the second red-line comment that 1is
attached here. And then the last comment 1is
just again just goes back to that minor change
on the exhibits, the reference to exhibits
being attached.

MR. LATTING: If I could call
your attention to the second page of this
Committee version, you can see in the first
paragraph at the top we cut out the term
"substantially justified" and substituted
"reasonably justified in fact or in law."
Here’'s what we’re trying to get to there. The
sentence would read "The Court may enter these
orders without any finding of bad faith or
negligence but shall not award expenses if the
unsuccessful motion or opposition was
reasonably justified in fact or in law."

What we’re trying to get to

ANNA RENKEN & ASSOCIATES
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there is that you don’t get sanctioned because
you had a discovery dispute, that is, and I'm
thinking right now of a situation where I'm
served with interrogatories, and I just don’'t
believe that the other side is entitled to
answers to those interrogatories, and I refuse
to answer them and file a proper objection.

We want to make it clear in this Rule that you
don’'t -- you have to go to court over
something like that, but you don’t get
sanctions just because you’re on the losing
side. And the language we talked about from a
number of different angles was and that we
finally came up with was "reasonably justified
in fact or law." We wanted to make it clear
that there are circumstances where you're
going to get -- we can be sanctioned; and one
that comeé to mind is if you’re not reasonable
in your refusal to cooperate or in or to make
discovery.

That’s pretty much at the
heart of this rule; and we just below that
you’ll see the red-line term in writing. That
was -- I think that was raised in this

Committee where there was some concern that,
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or Judge Brister raised it in our subcommittee
meetings that the way it had been written was
that you couldn’t reprimand the offender. And
I think he pointed out that he reprimands
offenders from the bench.

JUDGE BRISTER: Yes. Just
tell them, "Look, don’t do that."

MR. LATTING: Yes. The
question is is that going to constitute a
reprimand; and then this is to make it clear
that a reprimand under this rule meant
something in writing, because that has effect
on attempts to or on your application for
certification for specialization and various
things we f£ill out: "Have you ever been
reprimanded or sanctioned?" So we wanted to
make it clear that a reprimand under this rule
is talking about one in writing.

I might just move ahead to the
substance or where I think we’re headed. The
subcommittee, the majority of the subcommittee
feels, and I believe I'm speaking for the
members of the majority, that we ought not to
take away from district judges the right to

impose sanctions in cases where there has been
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unreasonable or unjustified refusal on the
part of the recalcitrant lawyer to engage 1in
discovery or either lawyer or client, and we
want to make it so that you don’t have to go
to court twice. You don’t have to get an
order from a Court before you can get -- that
has to be violated before you can get
sanctions.

And I think that Tommy can
eloguently state his position, but it’s more
restrictive than that. It would require more
doing before a Court can enter a sanctions
order. And I’'1l1l just say what I think is at
the heart of the disagreement; and that is the
majority of the Committee believes that the
problem, the basic problem is one of not so
much of unnecessary sanctions motions being
filed, but the more serious problem if we head
in the other direction is that there are
lawyers who will not cooperate in discovery,
and it’s better to have this Rule there
available so that if there is discovery abuse,
that district judges can deal with it and
without making it so cumbersome that it’s too

expensive and time consuming for our clients.
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So that'’s what the
philosophical difference is. This Rule is a

codification of TransAmerican. At least in my

view it is with some procedural things spelled
out that are not exactly addressed in

TransAmerican with one -- with it may not be

TransAmerican, but it’s either TransAmerican

or Braden. There is one change, and that 1is
pursuant to the discussion we had last time in
this large Committee we cut out the Task Force
draft of Subparagraph (h) under Number 3 which
would allow a district judge to order a lawyer
to do pro bono legal services or things of
that kind, the feeling of the majority of the
subcommittee being that if a lawyer is that
cantankerous or is that far out of line,
contempt is available to the Court and that
ought not to be dealt with in a sanctions
Rule.

So I believe that is a summary
of what we felt and what we talked about and
what this says. And, Luke, that’s about all I
have to say at this point.

CHAIRMAN SOULES: Chuck, do

you have anything to add?
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MR. HERRING: Well, I think
one thing we need to address and I think Tommy
will get us into it is the two-step. Do we
want to have a formal two-step? Judge Brister
and I think and some of the others feel that
if you look at this Rule, the current Rule,
there is in effect a two-step, that the Rule
does a lot of things to discourage sanctions
motionsg from being filed now. You’'ve got to
have your certificate of conference. If you
try to get attorney’é fees on a motion to
compel, you can only get minimal attorney’s
fees. That's your $200 award of attorney’s
fees. You can’'t get substantial attorney’s
fees unless you go through the sanctions
process with the procedures that are built in
and the protections that are built in, so it
discourages seeking attorney’s fees or getting
into attorney’s fees arguments on a motion to
compel.

The Rule adds all of the
procedural protections that the Supreme Court

has outlined in Braden and TransAmerican and

in Chrysler, and therefore you just don’t get

large sanctions anymore unless you really have
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a good reason and the trial Court makes
findings and there is a hearing and the trial
Court considers evidence.

So the question is whether you
need to go farther here and have an expressed
requirement that you go two steps, that first
there be an order compelling, and then you
come back again to Court to get sanctions. I
went back and read the transcript from our
last meeting, and the sentiment seemed to be
that there ought to be a two-step, but there
ought to be exceptions. And when you start
writing the exceptions I think is where the
difficulty comes in. And we have played with
a variety of versions that have exceptions
built in; and it gets to I think as you’ll see
with Tommy, it gets to be very difficult to
write an exception that doesn’t swallow the
two-step process, and as a practical matter we
think the Rule has a two-step result now in
this version you have in front of you today,
and I think really Tommy ought to speak to the
other end of the spectrum.

CHAIRMAN SOULES: All right.

In order to get the entire Committee’s report
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on the table do we need to address anything
back here on the fourth page, suggested
changes to Rule 166d, or is that going to come
up in some other order?

MR. LATTING: No. I think we
should address those. These are editorial
matters. But, for example, we just thought
that the first phrase there "without the
necessity of Court intervention" was
surplusage. And if you’ll look on the first
page of the Rule, the red-lined portions which
appears the dark shaded it just says "The
motion shall contain a certificate that the
Movant or the Movant’s counsel has spoken with
the opposing party or opposing party’s counsel
if represented by counsel in person or by
telephone to try to resolve the discovery
dispute," and I would suggest making it say
"or has made diligent attempts to do so and
that such efforts have failed." And I think
that "without the necessity of Court
intervention" 1is just surplus. I don’t think
it adds anything substantive to the rule.

The second one, change

subsection 2{(i) under 166d (1) (b) which also is
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the next paragraph down on the first page it’s
under (b), middle of the page, to clarify that
the word "including" does not modify contents
of the case file. What that means is that we
ought to flipflop it and say that under where
it says "judicial notice shall be taken of the
contents of the case file including the usual
and customary expenses including attorney’s
fees," because the way it reads now is
"judicial notice taken of the usual and
customary expenses including attorney’s fees
and contents of the case file." It’s just
awkwardly worded implying the contents of the
case file are part of the usual expenses.

Then I think that it’s just
the next one is purely I think almost
typographical in on page two where it'’s
titled -- or three, sanctions under (c) we
would suggest to read "assessing a substantial
amount of" -- well, let’s see now. Now I'm
confused. "Assessing a substantial amount in
expenses including attorney’s fees of
discovery or trial." That just doesn’t read
correctly. It ought to read "assessing a

substantial amount in discovery or trial
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expenses including attorney’s fees." That’s a
typo.

And the last one is simply on
page two if you look at Number 4 of the
Committee version of the rule that says
"Compliance," I think we should change that to
"Time For Compliance," because although it
does deal with compliance it’s also talking
about when these things happen and when the
orders should be carried out, so that
clarification I think would be helpful.

I don’t think any of those are
controversial.

CHAIRMAN SOULES: Okavy.

Tommy, do you want to respond?

MR. JACKS: Yes, I do.

CHIARMAN SOULES: Thank you.

MR. JACKS: I felt that there
was at our last meeting quite a groundswell of
opinion that we spend as lawyers and judges
too much time and energy and resources and
emotion revolving around the issue of
sanctions; and I mean sanctions in the broad
sense to include the awarding of expenses,

especially attorney’s fees.
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And we took a couple of
votes. There was one I know on a motion by
David Perry that carried overwhelmingly, and
that was that we move to a Rule that either in
separate Rules or in separate parts of the
same Rule treats separately and differently
discovery failures as motions to compel of the
garden variety on one hand and sanctions for
conduct that we all would agree should be
punishable conduct during the discovery
process on the other hand.

There was another vote that
was an up-and-up tie. 18 to 18 was the count;
and that was for the proposition that the
Court should be stripped of the discretion to
award attorney’s fees. And I guess I felt
simply that the points of view that were aired
when we last met weren’'t fully represented in
the subcommittee’s suggestions which
constitute I think useful but relatively minor
tinkering to the Rule that the Task Force had
proposed.

The Rule that I drafted is in
an effort I don’t think to go to an extreme,

but certainly to move to a different position
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on whatever spectrum we’re looking at
concerning sanctions; and the thrust of it is
an effort by in large except when it matters
and is truly justified to get lawyers and
judges out of the business of being
preoccupied with sanctions.

We all know that I mean when
you read one of the advance sheets now you see
increasingly discussion about sanctions; and
certainly in the trial courts we see
increasingly discussions about sanctions. I
said to Luke this morning but only half in
jest that it wouldn’t be long before the Board
of Legal Specialization probably opens up
board certification and we’ll have sanctions
lawyers; and I'm being a little bit facetious,
but I do worry. And I mentioned going to the
Travis County Bench/Bar Conference and hearing
the amount of clear focus that particularly
lawyers that were a bit younger than I am are
giving in their practices to sanctions; and I
think that the ramifications to that go beyond
any particular case, even go beyond the issue
of judicial economy.

I'm not just concerned about
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the Court’s time being spent on these kind of
issues, but I think go to the fiber of the law
practice and our relationships with one
another.

And the version that I’'ve got
is not red lined. The reason for that is
twofold. One, I typed it, and I haven't yet
learned real well how to use that feature on
my word processor. And two, it seems to me
that thé changes I was making in the Task
Force draft, although I worked off that
structure were major enough that there be so
much underlining and shading it would be hard
to read anyway.

But let me outline for you, 1if
I can quickly, what this Rule seeks to do.

The first page varies little from the version
that Joe has just explained to you, so I won't
spend much time on it. In the first paragraph
it does get a little more specific. Instead
of referring generally to those who abuse the
discovery process as being ones who can be
sanctioned, it ties it down by saying "in a
manner contemplated by this rule."

Secondly, in Paragraph A there
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is one addition I’ve made to the certification
requirement that is not included in the draft
that Joe handed out, and that is simply that
not only must the parties talk, but the
certificate must also say that when they
talked there was a bona fide effort made to
resolve the discovery dispute without the
necessity of Court intervention, which I agree
with Joe is a superfluous phrase.

And the idea here was prompted
by comments, and I think it was Judge Cockran
who made them, that the certificate
requirement is really being honored only in
the most perfunctory way much of the time; and
I think there is true value to two lawyers
being made to talk to one another. I mean
it’s become an alien notion in some places
that that should happen before you go to the
courthouse. I think a loud and clear message
from the Supreme Court would be valuable that
that is deemed important and in fact essential
before you get to the courthouse. And that'’s
about all on the first page that is worth
commentary.

On the second page is really
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where the major differences lie between my
draft and the draft that Joe laid out. And in
Paragraph (b) I try to shift the emphasis and
the focus, and I haven’'t drafted the comments,
but the comments that I have in mind to
accompany this would be pretty strongly worded
to signal a clear message from the Court that
we want to change behavior with regard to the
igsue of sanctions.

Paragraph (b) says that
"excepting cases involving special
circumstances as set forth in 2(c) and 2(d) a
party may not seek and the Court shall not
award expenses including attorney’s fees or a
sanction under Paragraph 3 in connection with
a motion to compel or quash.

Now 2 (c) and 2(d) deal with
different matters. 2(c) deals only with the
issue of expenses including attorney’s fees;
and what I’ve done hexre is to set forth two
requirements that the Court would be required
to make as findings in order to grant
expenses. The first of them, and I am going
to suggest a modification of this in view of

the conversation that Judge Scott McCown and I
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had on the phone the other day, would be that
the amount of expenses involved has to be
enough to matter, that is, or to the parties
involved in that case. And I made the
suggestion, and this is really a bit of a
flipside of the approach of the Task Force and
of Joe’s draft, there the Court even without a
hearing can award attorney’s fees as long as
they’re not substantial. And if they’'re
substantial, it’s kicked over into the
sanctions procedure.

And what I say, and I said
this, and I wasn’'t -- my tongue wasn'’t
entirely in my cheek when I said it is that I
don’t think that if we’re really talking about
relatively minor bean counting, that the Court
or lawyers should be involved with that. I
recognize and one of our brethren from
San Antonio who is involved in family law
practice made the observation at our last
meeting, that well, in a family law case even
several hundred dollars in fees may be a lot
of money to a party in a divorce case who
doesn’t have an income and just barely is able

to scrape together the money to pay his or her
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attorney.

And so I put something about
relative to the resources of the party. Well,
now, Scott McCown said, "Well, that sounds
like that’s just slanted toward the Plaintiffs
and not the Defendants. GM could néver get
that kind of a finding." And yet he used the
example of Broadus Spivey, so I will too, you
know, that Spivey over there has got a wealth
of resources, and he’s really the one paying
the expenses; but Joe Smith, his client may
have meager means, and that’s not fair. And I
grant that, and I was tinkering with some
language this morning to add the party’s
attorney where the attorneys is mentioned in
expenses.

Scott was concerned, well,
you’re going to get into the business of how
much money does GM have or how much money does
Broadus Spivey have. I say that’s not all
bad, because for Broadus Spivey he’s the one
who would be seeking the attorney’s fees; and
so for him to seek them he’'s got to be willing
to take the position that it’s burdensome even

to someone of his wealth, the expenses that
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he’s incurred.

And I'1l]l grant I'm trying to
put a hurdle in the path that has to be jumped
before you get Courts and lawyers in the
business of wrangling over attorney’s fees.
Now, if you do wrangle over attorney’s fees in
my draft, you do have to have a hearing,
because by definition they’re substantial at
least in the eyes of the parties involved in
that case. And I don’t think that people
ought to be assessed with attorney’s fees or
expenses without a hearing if they’re enough
to matter.

Another thing that would be
required --

MR. MEADOWS: Can I interrupt
at this point? Robert Meadows. What would
happen under your version of this paragraph if
I represented Exxon and the Plaintiff objected
to my interrogatory requesting the
identification of persons with knowledge of
relevant facts?

MR. JACKS: When I get to the
next paragraph let me come back and answer

that, if I may.
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MR. MEADOWS: All right.

MR. JACKS: Because in
Paragraph (d) I deal with what kinds
of -- under what circumstances does the Court
get into the sanctions business and now
meaning sanctions with the full array of
remedies that are available under the Task
Force’s draft, everything up to and including
the striking of pleadings or whatever if
that’s justified in the case.

The 2(d) provides first that
if a party has failed to comply with the prior
order of the Court, then you can go straight
to sanctions. And that’s in sub (1i).

But in 2 and 3 I set out other
circumstances where even without a two-step
approach you could still go directly to
sanctions in connection with a motion seeking
to compel or quash discovery first where there
has been destruction of evidence or some other
conduct during the course of discovery that
can’t be remedied by an order granting or
forbidding discovery; and there’s a good faith
requirement there.

I mean, I could conceive of
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situations even where destruction of evidence
was done in good faith unwittingly or pursuant
to a document retention policy at a time when
whoever was in charge of that didn’t know that
there was litigation afoot.

And then 3, where a party has
failed to file on a repeated or continuing
bagis has failed to file timely discovery
responses and has filed clearly inadequate or
incomplete discovery responses, failed to
comply with specific requirements of the rule
or subpoena or an order or propounded requests
or raised objections which aren’t reasonably
justified; and then Bobby, the last of those
would catch that conduct, but it might not
catch it at the first hearing.

MR. MEADOWS: You would have
to have a hearing.

MR. JACKS: To get sanctions
under either draft you have to have a
hearing.

MR. LATTING: Tommy, a point
of clarification.

MR. JACKS: Yes.

MR. LATTING: When you talk
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about repeated conduct I believe you told me
on the phone the other day, just for the full
Committee’s understanding, that you
contemplated that that meant repeated conduct
in that case.

MR. JACKS: That’s what I had
in mind. Joe raised the question what about
the lawyer who just has the reputation locally
for always jacking with you on discovery, but
in the case you’ve filed they’ve only done it
once? Now, I guess you could read this either
way, and you could present evidence from
judges, lawyers "We’ve been over here. This
is the fifth case we’ve had in this court in

the last six months, and every time they have

refused to answer," people with knowledge of
relevant facts. And I suppose it’s open to
that interpretation. I didn’t have that in

mind when I did it.

MR. LATTING: I thought that'’s
how you meant it. |

MR. JACKS: The final
requirement is in Paragraph (e) which requires
that as I think the Task Force required this

too -- tell me if I’'m wrong, Chuck -- that is
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that if you’re seeking sanctions, you clearly
say in your motion "we’re seeking sanctions"
and not just to compel discovery so that we
don’t show up at the hearing and get
ambushed.

The other requirement I would
add is that the lawyer be required to swear to
the special circumstances involved, again just
trying to up the ante, make people think more
than once before in a knee jerk they haul off
with a motion for sanctions.

CHAIRMAN SOULES: Go ahead and
finish, Tommy, and then I’'ll get Bill
Dorsaneo.

MR. JACKS: And that i1is, the
last page is I believe the same as the last
three paragraphs of the Rule that was laid out
by Joe. And so that is the nub of the
proposal, and as I say, the main changes.

CHAIRMAN SOULES: Thank you,
Tommy Jacks. Bill Dorsaneo, you had your hand
up .

PROFESSOR DORSANEO: Yes. I'd
like the Committee to indicate what their

response would be under the Committee’s
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proposed Rule to the same hypothetical
question proposed to Mr. Jacks by Mr. Meadows.

MR. LATTING: That being a
refusal to supply names of persons with
knowledge of relevant facts, is that the
question you had in mind?

MR. SOULES: The Respondent
raised an objection, just won’t answer a
guestion.

PROFESSOR DORSANEO: But with
an objection being on file.

MR. LATTING: My view would be
that that would be sanctionalbe conduct
because that is not reasonably justified in
fagt or in law. Everybody knows you’ve got to
give names of persons. That’s exactly the
sort of thing I’'m wanting to get to so that if
I have to file a motion in front of
Judge McCown here because somebody will not
give us clearly discoverable information, we
don’t have to come back again in order to-have
him sanction those people.

PROFESSOR DORSANEO: What
would the sanction be at the outer limits of

Judge McCown’s discretion?
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HONORABLE SCOTT A. BRISTER:
The point would be it would depend on the
circumstances which is the difference in the
Committee versus the other proposal. If this
is just some dummy that didn’t know the rule,
then i1t would be a $250 or $500 sanction for
you having to file a motion to go down,'or
submission or whatever and get that.

If the circumstances suggested
that this was done because trial was next week
and that way you couldn’t get the expert, or
the 30 days was about to pass, or some
additional ulterior motives where there were
additional problems created, then the
sanctions order might expand pursuant to the
least adequate remedy, hearing, written order

requirements set out in TransAmerican.

So the reason I favor the
Committee thing is, number one, there is no
way to list a sentencing guideline on
sanctions. It just depends on the

circumstances. The TransAmerican, Braden

cases give us significant safeguards to
restrict that, and I think we could all say in

certain circumstances we can geuss. If you
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don’t show up at the deposition, we can guess
probably all you can get is an order to show
up at the deposition, the cost of filing the
motion much more than that without a good
explanation of why you can’t get.

PROFESSOR DORSANEO: So the
answer is --

HONORABLE SCOTT A. BRISTER:
But I hate to write that into the rule,
because there could be times when those
circumstances might exist.

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: The answer
is then that the Rules operate in precisely
the same manner. The two drafts work the same
way in this hypothetical.

HONORABLE SCOTT A. BRISTER:
No. Under Tommy’s you don’t get $500 just
because the guy was stupid.

PROFESSOR DORSANEO: It
doesn’t say that.

CHAIRMAN SOULES: I've got a
question about that, and maybe somebody else

is going to raise it. If you get to Tommy
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Jack’s draft under 2, that’s on page 2(d) and
then down towards the bottom I guess it’s 3
(1i1i) and (iii) "filed clearly inadequate or
incomplete discovery responses or failed to
comply with the specific requirements of the
discovery rule," why doesn’t that launch you
right into stage 1? Why does --

PROFESSOR DORSANEO: It’'s
really 4.

CHAIRMAN SOULES: This strips,
this becomes not a two-step Rule. It’s only a
one-step Rule by virtue of that language.

MR. LATTING: Because the
answer is, Luke, that you need to read before
that. It says that a party under 3, "A party,
attorney or law firm has repeatedly" done
those things. In other words, if this 1is the
first time in this case that he has filed
clearly inadequate or incomplete discovery
responses, he hasn’t violated that. He has to
do that repeatedly.

MR. HERRING: Doegs that mean
twice?

MR. LATTING: Well, I hope

so. If we pass anything like this, I hope it
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doesn’t mean more than twice.

MR. HERRING: If you’ve done
it twice, then you automatically get to go to
sanctions in almost every case. Part of the
problem I have is that the 2, 3, and 4 you can
argue the subparts, the last provisions there
in paragraph (d) you can argue in every case.

HONORABLE SCOTT A. BRISTER:
Second of all, Paragraph 2(c) says you can’t
get $500. It’s got to be substantial in
relation to wealth. Basically I think Tommy’s
intent was to outlaw the $250 award of
attorney’s fees. You just can’t get $250
attorney’s fees unless you’'re very poor. You
have to run up more expenses than that, which
I'm not sure we want to tell people they need
to do.

CHAIRMAN SOULES: Judge
McCown.

HONORABLE F. SCOTT MCCOWN: It
seems to me that there are two different evils
that we’'re trying to get at. One evil is
judges making inappropriate sanction
decisions, which I think is the lesser evil of

the inappropriate sanction fights is that
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we’ve got a lot of inappropriate sanction
fights ultimately the decision from the judge
nobody particularly could guarrel with, but
it’s the fight that’s the cost both to the
Court, to the parties, to the psyche of the
lawyers, to the practice of law; and I think
we just have to decide what we would rather
live with.

Would we rather live with all
of these inappropriate sanction fights and all
of that cost in order to give ourselves the
freedom to hit the guy the very first time who
fails to or who improperly objects to somebody
asking about persons with knowledge of
relevant facts, or would we rather live in a
world where we don’t have all these
inappropriate sanction fights and we don’t
have all that cost, but occasionally the
fellow who makes the stupid, jerky objection
gets a free walk.

I mean, I’'d rather live in the
world where a guy gets a free walk
occasionally, but we don’t have all of this
sanctions trouble.

CHAIRMAN SOULES: Joe Latting.
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MR. LATTING: And I think that
clearly states the issue; and I’'m on the other
side of that argument, so I would not. It’s
to me like saying there is a lot of mugging
going on, and I think if we read about it in
the paper all the time, a lot of people being
indicted if we abolish that crime, we wouldn’t
have so many indictments for this.

HONORABLE F. SCOTT MCCOWN:
Well, it’s more like saying "™ I’'d rather have
a few muggings than live in a police state" is
a better analogy.

CHAIRMAN SOULES: Buddy Lowe.

MR. LOWE: Too often we hear
the lawyers talk about "I’1l1l file sanctions
against you." They’'re using that to tell you
as a weapon as a threat. And I don’t care.

We can sit around this room in a vaccuum and
consider it. Out there we consider it a
serious thing when you file a motion for
sanctions; but the lawyers file them to get an
advantage, and it’s not just a situation, and
you’ve used something I don’t see that much
where you object to giving names of people

with relevant facts. I don’t see that.
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You’re using the extreme. You go to the thing
where they object because it’s attorney/client
privilege or work product and things like
that. That’s where it comes in and there’s an
argument; but for a lawyer just to be able to
haul off and say, "Man, I'm going to file
sanctions, and I'm going to do that" it
creates a war right away. I totally agree
with the last speaker.

CHAIRMAN SOULES: Judge
Brister.

HONORABLE SCOTT A. BRISTER:
In my personal experience far and away the
biggest discovery dispute I see, and I see
five of them a week, is they have not

responded at all to an interrogatory or a

request for production. It has been sent, and
it has disappeared. I see that far more often
than attorney/client privilege. I see that

far more often by a factor of at least five
times. They simply have not responded at
all.

Now most of the people in this
Committee are not involved in those kind of

cases, because you and the people that you sue
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or defend or are sued by don’t practice that
way. But in District Courts we have thousands
of cases, all the car wrecks and slip and
falls. The biggest discovery dispute 1is
discovery was simply ignored; and if there is
no threat to tell the other side "I am going
to take you down to court and you are going to
suffer some consequence for sgimply ignoring my
interrogatory," in my view that is a far more
frequent problem than the other side of the
practice.

CHAIRMAN SOULES: May I make
an observation here about side discussions at
the table. It makes it very difficult for the
court reporter to transcribe the speakers that
have the floor if there are conversations
going on right around her. She just can’t
concentrate on the speaker that has the floor
if that’'s going on. Alex Albright.

PROFESSOR ALBRIGHT: I have a
guestion. Can you get the order to compel
without a hearing? Like in a situation where
they just flat didn’t answer the
interrogatory, ignored them or objected to

identifying witnesses, can you get an order
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