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CHAIRMAN SOULES: Good morning.

We’ll be convened. If anyone was here
yesterday and failed to sign this list, please
sign it that you attended yesterday; and we’ll
send another sheet around for those attending
today. I talked with Tommy about the matter
we left yesterday on Number 2, Paragraph 2 of
166d and to Joe, and let’s see. Where
ig -- Tommy was here a minute ago. Well,
anyway, he says that he thinks that the
sanctions should go both ways and
that -- where was that language we were
looking at?

HONORARLE SCOTT A. BRISTER:
Luke, I think it does go both ways after
rereading 1it. It’s 2(d).

CHAIRMAN SOULES: 2 (d).

HONORABLE SCOTT A BRISTER:
I'm sorry. 2(c).

CHAIRMAN SOULES: (c). Okdy.

HONORABLE SCOTT A. BRISTER’;
Part 2, the last phrase, "the position of the
party against whom such relief is sought.™
And what was confusing me is I thought such

relief was the motion to compel or the motion
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to gquash which would say only the person
moving to compel or gquash could win. But I
think in rereading it he’s referring to such
relief to expenses, the parties, that the
expenses, the party against whom expenses are
sought.

CHAIRMAN SOULES: Well, I

think that’s ambiguous.

HONORBLE SCOTT A. BRISTER:
Yes. I think that’s right.

CHAIRMAN SOULES: And we ought
to make it specific so that it’s clear that it
applies to either the motion or the
opposition. And why don’'t we just leave that
to the Committee, okay Joe, to write.

MR. LATTING: I'm going to ask
Tommy to draft that.

CHAIRMAN SOULES: All right.

MR. LATTING: And I don’t know
if I can bring myseif to. I'll try, but I'm
not sure I can.

CHATIRMAN SOULES: Joe, where
it’s stated specifically in you’re 2 it says
in it sort of the negative, "shall not award

expenses if the unsuccessful motion or
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opposition was reasonably justified" and so
forth. And this doesn’'t -- Tommy’'s draft
doegn’t say anything about "unsuccessful
motion or opposition," and it doesn’t say
anything about "motion or opposition,"
successful or not successful. So we need to
make it clear that sanctions would be -- could
be applied to either the Movant on his motion
or the opponent Respondent on the opposition.

MR. JACKS: Yes.

CHAIRMAN SOULES: However you
put that in there, that’s the idea. And is
there any dissent from that? Okay. Everybody
concurs.

MR. LATTING: Luke, there 1is
one more issue.

CHAIRMAN SOULES: All right,
Joe.

MR. LATTING: I said yesterday
when we talked about this Committee draft that
there was one of the comments that I thought
we should -- maybe we could discuss all of
them briefly. There are three of them
proposed; and I was going to voice my

opposition to the middle one which says
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"Parties and counsel should exercise caution
before filing motions for sanctions, which may
have serious, unintended consequences. Thus,
a litigant should file a motion for sanctions
only after exhausting other reasonable
measures to resolve pretrial disputes.™"

I don’'t think we need that. I
think that’s sort of Hectoring and preachy,
and we have already got that in the motion
about the attempts to exhaust other, using
other measures; and I don’'t know what it even
means when it says filing sanctions motions
may have unintended consequences. Somebody
may know. I don’t know what that means.

CHAIRMAN SOULES: Any
discussion on this? Joe, are you suggesting
that the comment in its entirely be deleted?

MR. LATTING: Yes.

CHATRMAN SOULES: Or the words
"which may have serious unintended
consequences" be deleted?

MR. LATTING: I don’t think we
need any of the comment. I suggest we delete
the whole comment.

CHAIRMAN SOULES: What’s the

ANNA RENKEN & ASSOCIATES
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sense of the Committee on that? Someone
address the issue. No one cares to speak this
morning?

CHIEF JUSTICE AUTIN MCCLOUD: I
agree.

CHAIRMAN SOULES: You agree.

CHIEF JUSTICE AUSTIN MCCLOUD:
Yes.

CHAIRMAN SOULES: Okay. Leave
it outcome completely?

CHIEF JUSTICE AUSTIN MCCLOUD:
(Nods affirmatively.)

CHAIRMAN SOULES: Anyone feel
otherwise? All right. That'’s unanimous then
that that comment should be omitted from the
text.

MR. LATTING: The other two
comments I think are non-controversial, and I
think we’ve discussed these or touched on them
at our last meeting of the whole Committee,
this Committee, the one about the availability
of mandamus, and the other one just mentions
the type of exhibits. But I want to invite
comments, especially about that last one,

because I’'m not sure I'm correct about that.
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MR. JACKS: Which are you
referring to as the last one, Joe?

MR. LATTING: On this sheet
here that we passed out, the bottom one,
comment three, the one that "Although
subparagraph 1(a) deletes reference to the
types of exhibits that may be filed with a
motion, subparagraph 1(b) makes clear that the
parties may file, and the court may consider,
such materials."

PROFESSOR ALBRIGHT: Took that
out.

MR. LATTING: Yes. That's
gone, isn’t it?

PROFESSOR ALBRIGHT: Right.

MR. LATTING: So is that
comment not superfluous?

CHAIRMAN SOULES: No, not
superfluous because it recognizes that the
references have been deleted, and they have
been deleted. I don’'t know whether you want
to say anything about it. I'm not commenting
on that part of it.

MR. LATTING: Let’s see.

Well, I think what Alex is saying is that we
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took that.

HONORABLE SCOTT A BRISTER:
1(b) is gone.

MR. LATTING: That 1(b) is
totally gone based on yesterday.

MR. HERRING: Yes. That was
keyed into that, so you really don’t need that
comment.

MR. LATTING: So it is
superfluous, isn’t it, if 1(b) 1is out? We
talked about subparagraph 1(a) in the comment
though.

MR. HERRING: Well, what it
was, look Joe, on 1l(a), the first sentence,
what we had done was take out the language
about exhibits that may be attached to the
motion.

MR. LATTING: Yes.

MR. HERRING: And the comment
says that’s because we were referring to it in
1(b). Well, we don’t have that provision in
1(b). Do you need to refer to it anyway? Do
you need to say what you can attach to the
motion?

MR. LATTING: I would think

ANNA RENKEN & ASSOCIATES
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not.

MR. HERRING: So you can just
leave out the comment then.

MR. LATTING: Does everybody
agree with that?

MR. ORSINGER: Can I comment?
I don’t know whether it was everyone’s sense
that we should never consider affidavits or
whether even absent saying we can consider
affidavits we could, but that’s a pretty major
change in the Rules; and I think that the
Courts are probably going to assume that
because we removed affidavits that therefore
they can’t be considered, and if -- I don’t
think it would be harmful if we clarify what
our intent is in removing that sentence,
because I can’t see any other reason to remove
the sentence than to preclude the use of
affidavits.

MR. LATTING: Well, I don’t
mean to be facetious, but yesterday I wasn't
sure what the sense of the Committee was on
that. I thought we sort of kind of ran down
into a pasture --

CHAIRMAN SOULES: The sense of

ANNA RENKEN & ASSOCIATES
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the Committee on that yesterday was to duck,
and we ducked.

MR. LATTING: That’s what I
thought. Should we say that in the comment,
or is it just too complex?

CHATIRMAN SOULES: I think we
might as well, because we have really blown a
hole in the discovery litigation practice by
leaving that out. That’s a big, big problem.
Now then anybody that tries to introduce an
affidavit in a discovery hearing or have an
affidavit considered in a discovery hearing 1is
going to be faced with the Supreme Court
opinion that says it’s not admissible and it’s
hearsay, inadmissible hearsay; and good luck.

MR. LATTING: Well, I for
one --

CHAIRMAN SOULES: Talking
about sending costs through the skies, boys,
we have just done that, and girls.

MR. LATTING: I'm of the
opinion I don’t think the Committee is helping
clarify the jurisprudence of the State by
doing that.

CHAIRMAN SOULES: We'’re not.

ANNA RENKEN & ASSOCIATES
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We just ducked.

MR. LATTING: I move we
un-duck and either get it --

HONORABLE SCOTT A. MCCOWN:

No.

MR. LATTING: No. I'm not
finished, if the Court, please. I move that
we reach a decision on this, maybe not this
morning. It may need to be something we
defer. We should not just duck that issue, it
seems to me.

CHAIRMAN SOULES: We ducked in
the face of it being right out there in the
open, everybody looking at it. And the vote
was, what was 1t, 14 to 7 to take out the
paragraph that gave guidance.

CHIEF JUSTICE AUSTIN MCCLOUD:
I think we had 10 that wanted to keep it.

HONORABLE F. SCOTT MCCOWN:
With all due regpect to the Chair, I don'’t
think we ducked it at all. I think we decided
it, and I think the people on the losing end
now want to go back and revisit it. I thought
it was real clear what we said, which is that

the gquestion of a discovery hearing is exactly
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like a hearing on a motion for continuance or
a lot of other procedural hearings, and that
on certain issues affidavits are going to be
appropriate, and on certain issues they’re
not, and it’s too complex to try to write a
Rule on that; and if we need a comment, Chuck
gave us one yesterday straight out of some
case or some Rule about how due process is
going to require different kind of hearings
based upon the nature of what people were
asking for and what they were alleging,
something like that. Do you remember reading
that, Chuck?

MR. HERRING: (Nods
affirmatively.)

HONORABLE F. SCOTT MCCOWN:
And we can write a comment that makes clear
that the nature of the hearing is going to
turn on the nature of what it is about. But I
do think we were actually very clear yesterday
about what we were doing and why we were doing
it.

CHAIRMAN SOULES: Anybody have
a suggestion on this comment so we can get on

to discovery?
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MR. ORSINGER: Luke, I would
propose that we have a comment saying that
affidavits may be appropriate depending on the
igssue or something to make it clear that we'’re
not precluding the use of affidavits from all
hearings.

HONORABLE F. SCOTT MCCOWN:
Sure.

MR. LATTING: So take it out
of the Rule, but put it in the comment.

MR. ORSINGER: If we can’'t
have it in the Rule, I’'d rather have it in the
comment than not have it at all.

MR. SOULES: All right. So then
would we include this comment and say
"Although subparagraph 1(a) deletes the
reference to the types of exhibits that may be
filed with a motion, the court may consider,™
and then make some sort of a laundry list
about what the Court may consider?
Specifically what are you suggesting that we
do in language?

MR. MEADOWS: I thought the
vote was taken yesterday on the basis we were

going to take it out of this Rule, but that
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there was going to be a separate Rule dealing
with this for all such situations.

MR. LOWE: That was my
understanding.

MR. MEADOWS: And that it was
not going to just evaporate. I don’'t think
that was the sense of the Committee.

MR. LOWE: No.

CHAIRMAN SOULES: I know Bill
said that could be done.

MR. HERRING: ©No. Bill agreed
to do it.

CHAIRMAN SOULES: Did he?

MR. HERRING: Unwillingly, but
yes.

CHAIRMAN SOULES: Okavy.

MR. LATTING: Well, if it 1is
going to be there, then we wouldn’t need to
have a comment if it’s going to be covered in
another Rule.

CHEIF JUSTICE AUSTIN MCCLOUD:
Well, I sort of got shot down on this. But if
we're going to list these things such as
affidavits, et cetera, that it occurred to me

that from listening to some of the trial
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judges that they -- it’s not uncommon for them
to simply ask questions. And if you’re going
to list them, if I were out there and I see
affidavits, this, this and this and the judge
takes over and just starts asking questions
and getting informal answers, I think you have
created a problem because counsel is going to
look at that and say, "Well, Judge, you know,
that’s not an affidavit; that’s not live
testimony."

So one of the judges was
concerned about haviné that in there. I
just -- I don’t know with all this stuff and
judges feel like that they would like to have
the opportunity to decide these matters based
upon their questions and informal answers. I
think you better be careful that you don’t put
it in, it seems to me, because I know if I
were out there and the judge started doing
that and you had affidavits listed and you had
hearings listed and you had this list listed
and you had that listed, the best way I knew
how I’'d tell the judge that it is not listed.

I don’'t know. I just pitch

that out. You people are trial judges and
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lawyers. I don’'t see this where I'm coming
from, and I think you ought to think about it.

HONORABLE C. A. GUITTARD: I
think there is great wvalue in having some
certainty as to what can be heard under
certain circumstances at least. If you’'re
going to let affidavits be used in some cases
and not be subject to the Hearsay Rule on that
ground alone, we ought to say so. If the
representations of counsel can be considered,
we ought to say that.

CHAIRMAN SOULES: Okay. Well,
we covered most of this yesterday, and now
we’'re just trying to give guidance to Joe
whether to have any comment addressing the
issues in 3, in this third comment, or have
nothing. Let’s just leave it to Joe to draft
something up and put in there whatever you
want and then we’ll look at that.

MR. LATTING: I guess I'11
draft a comment along the lines of what judge
McCloud and Judge Guittard have said and give
it to the Committee and let the Committee do
with it what they choose. I don’'t know

anything else to do.
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CHAIRMAN SOULES: Okavy. Then
If we get a Rule that says how or what
evidenciary information can be used, if that’s
the proper term, what information can be used
by a judge to decide certain types of motions,
then the comment could be just revised to say
the type of materials that the judge can
consider is in Rule X, Y, Z. If that
materializes and works, then we’ll have it.
If not, then we could put the specifics here.

MS. BARON: I just have a
general comment on comments. We have got five
pages of comments in the Task Force Report
that aren’t before us. I think on the
subcommittee we’re just going to need to go
through those with a fine tooth comb and alter
them, because we’ve made so many changes to
the Rule that we can do this and we can do
that, but I think that the comments really
need to wait until the Rule is fixed.

I also would like to propose
Chuck’s ABA language that he read on what
kinds of evidence can be considered, and I
will incorporate that as an alternative

version to what Joe writes.
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CHATRMAN SOULES: So you're
going to do that then in the interim between
now and the next meeting and we’ll take a look
at it thenv?

MS. BARON: Yes.

CHAIRMAN SOULES: Anything
else? Judge Brister.

HONORABLE SCOTT A. BRISTER: I
had several parades of horribles of things
that might happen under our new 2. Is that
something we can just discuss in the
subcommittee and bring back next time?

CHAIRMAN SOULES: Please. I
think so.

HONORABLE SCOTT A BRISTER: I
won’t ruin your Saturday morning with
horribles today;

CHAIRMAN SOULES: Well, I
think we are going to have that discussion
anyway at the next meeting; and we’re trying
to get this finalized, and we do want to hear
from the Discovery people today, if possible,
and that’s the only reason I’'ve been putting
that off, Judge, if that’'s okay.

MR. LATTING: We're through as
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far as I know.

CHAIRMAN SOULES: Pardon?

MR. LATTING: We’re through as
far as I know about this Rule. You’ll have
drafting and --

MR. LATTING: No. I mean this
morning.

CHAIRMAN SOULES: This
morning. Okay. I see. I agree. Okay. Now,
Steve Susman and David Keltner, why don’t
you-all give us a status, one or the other,
however you-all have it organized or conceived
to give your report this morning. I think the
Committee would like to get informed what
Rules have been studied by the Disgscovery Task
Force and the Subcommittee, if it’s done much
on that yet, what Rules have been studied and
what recommendations for change are being made
or are anticipated to be made; and then at our
next meeting we’re going to get down to the
real specifics of the Discovery Rules. We
need some orientation. And if this takes a
couple of hours, whatever it take to give us
the details of your progress and your status

at this time. So however you-all want to
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proceed between the two of you is fine.

MR. SUSMAN: As the Chair of
the subcommittee I have not done anything,
waiting for the Task Force Report. So I think
at your suggestion the subcommittee has done
nothing until we get the final work production
of the Task Force, which I understand is
almost ready. So I think David should report.

CHAIRMAN SOULES: All right.
David Keltner.

MR. KELTNER: Let me go over
them in fairly good detail. Let me sum up
basically where we are. We had reached a
consensus on basically everything except
limitation on discovery; and we had some
problems about how to limit it in terms of
numbers of certain kinds of discovery requests
or some further limitation on what was in fact
discoverable. We haven’t been able to reach a
consensus on that, so I have drafted, taken
the liberty of drafting it both ways and have
submitted it to the Committee members or Task
Force members. That is the last issue we had
to address other than the pretrial Rule 166 as

it dealt to discovery matters. We had some
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problems with that, but we are making a
recommendation that is somewhat different than
current Rule 166. I've also taken the liberty
of drafting that and have sent it to the
members, and we will have one last meeting to
discuss those.

There will not be a consensus
on those two items, and let me explain briefly
why. On Rule 166, the pretrial Rule we'’re
evenly divi&ed, and the division 1is not along
Plaintiff/Defendant lines. It is where you
live. And this is the basis: Really it’s
awful. I mean, if you live in a town that has
two words in its name, literally San Antonio,
El Paso, Corpus Christi, Fort Worth there are
no problems with 166. All the other hand, if
you live in Houston, we can’'t find a lawyer
that is happy with the way Rule 166 is being
administered. If you live in Dallas where it
in most instances it is applied by trial
judges unilaterally to every case, and in fact
once your case is set you have a scheduling
order and then subsequently a -- in which
discovery issues are discussed, lawyers seem

to have no problem with it; but the same
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action in Houston has everybody mad. So we
have come up with a modification of that that
is based to the type of case, and we’ll
discuss that in a minute.

But after having told you that
and told you that the limitations on discovery
are a problem, let me run over the rest of the
report which is already complete and has
already been reviewed by the entire Task
Force; and I think some of you have seen that
report, but nonetheless let me go over it.

I'm going to limit this in the major changes.
Almost every Rule is changed to some extent.
Some of these changes border on open
revolution. Some of them aren’t much changes
at all.

This first one is a limited
mandatory disclosure. That sounds much like
the new Federal Rules. It really isn’'t. It
would essentially be this, that any party on
request, and the request would be done by a
letter, not a set of interrogatories or the
like, could get four items of information, and
there would be no objections to getting this.

Those items would be the identity and location
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of persons with knowledge of relevant facts,
the identity and location of expert witnesses,
and the subject matter of the expert’s
testimony; but that is in only in general
terms on experts, very general terms, not
gspecific, not something that could be used to
exclude testimony later. Then three, all the
matters in Rule 166 (b) (2) (£) which are those
regarding insurance settlement agreements and
contracts, the information in 166 (b) (2) (h)
which regards medical records if they’re in
dispute. In other words, in a personal injury
action you can require the Plaintiff to give
you the medical records or a release to get
those. A statement of the correct names of
the parties to the lawsuit; and if a suit is
based on a written obligation, copies of the
instrument on which the lawsuit is based.

Now, this is a lot short of
where the Federal Rules have gone on this,
tremendously so. And we had quite frankly
with both representatives of the TTLA and TADC
when we used the term "mandatory disclosure’
we got a lot of bad reaction. I must tell you

to the people we had explained it to and how
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it would work I think we have quelled most of
those fears. Again, the way this would work
is you simply file a letter and say "I want
one of these four items," and it could be all,
or it could be less than all, and you can’t
expand on it. You can’'t say "I want facts
known about a specific thing." It’s just
those four things. So anybody could conduct
discovery by sending a letter; and the
obligation to answer those is in more time
period than normally allowed. It would be 60
days. So you’re guranteed to get that
information, but the Defendant gets the period
of time to put it all together as well.

Again, there would be no change of that. In
the mandatory disclosure once you ask for it,
you just ask for those particular things.

We think that will be helpful
in cutting down some of the objections that we
already get. We’re finding we get a lot of
prophylactic objections from both Plaintiffs
and Defandants. We’'re trying to do away with
those. As we go through the Rules you’ll see
how we’ve tried to take the trial court out of

some of these situations so there’s not as
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many discovery hearings.

Again, we had the problem
again based on location about how bad
discovery hearings were. If you were in
West Texas out from Austin McCloud country you
didn’t have much of a problem. If you were in
Houston or Dallas, you hated every other
lawyer that was around you even if they were
on the same side as you. In San Antonio and
Austin really not much problems; and
interestingly of all things we found the
subject matter differentiation as well.

We were told basically that
most of these problems arise in personal
injury cases. When we dealt with family law,
and we luckily had a number of family law
people on the Task Force, we found that some
of the problems we were solving didn’t really
exist where they were. So we tried to borrow
some of the things they use like the 1list of
inventory and appraisements and put it in
here, and that’s one of the reasons for the
mandatory disclosure Rule. That’'s basically
taking something from them and putting it

here; and I think it will work well for us.
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On expert witnesses we
radically changed the law; and you’re going to
have I think depending on your view of experts
you'’'re going to have radical action one way oOr
the other. First off, we have decided that we
would do away with the requirement for a party
to provide reports of expert witnesses. The
reason we did that was we were finding more
and more in more types of litigation the
expert testimony that was used was not the
classic expert testimony that you go hire a
hired gun. It was the person who had treated
the Plaintiff, for example, or a person who
had done other types of things that had expert
opinion about the subject matter, but wasn’'t
under control of one of the parties. And as a
result we were applying the exclusionary Rule
and also sanctions and the like to the party
who intended to use that testimony, but that
party also had absolutely no control over the
production of the report and how complete the
report was. So we were finding in fact in
talking to trial judges that they were saying
motions to exclude part of the expert opinions

testimony that was not adequately decribed in
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the reports, and it was becoming more of a
ploy. And as we discussed this with judges
they indicated that and also the lawyers that
expert reports although helpful at some time
weren’'t really all that helpful in preparing a
case for trial, especially if you’re going to
depose them in any event.

Now, remember thisgs doesn’t do
away with the reports that they would
routinely have in their files things like all
their factual findings and any opinions that
made it into their notes in any event, just
the requirement that they file a formal
report. There was some disagreement on this,
because in one instance the whole idea of this
Rule, and we can look back to see what it was,
the whole idea for this part of the Rule was
that one ought to be able to get the expert’s
report and not take the expert’s deposition;
but we found that that in fact was not what
was happening and the Rule didn’t have that
benefit anymore, so we took that part out.

Additionally we decided to
iimit on interrogatory responses what you

could get. For example, we have said that you
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now could get only general explanations of the
facts known and opinions of the expert. If
you want to go into more detail, you’re going
to have to go ahead and take the expert’s
deposition. So that is a limitation in things
you can get in written discovery.
Unfortunately it does -- it may increase the
amount of depositions; but according to
lawyers we talked to they don’t think so.

They think all these depositions are being
taken anyway, and there are a whole lot of
battles over reports that ought not to be
taking place, so that is a pretty large
change.

We changed all written
discovery by an amendment to Rule 166. Well,
before I get to that let me talk about
privileges generally. We have eliminated or
propose to eliminate the witness statement
privilege. In reviewing this again with trial
judges and lawyers we find two things. It
doesn’t have any application at all in family
law matters, never used. Second, any
innovative lawyer can get around the witness

statement rule pretty easily; and that’s what
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happens. So what happens is it’s now used
more as a trap than anything else, and we
recommend the elimination of that. By the
way, the Committee was unanimous on that and
with an awful lot of Defense and Plaintiffs
people on it, which amazed me.

On work product we have
changed work product up to more look like the

opinion in National Type vs. Brother and to

put in that anticipation of litigation is an
exception, because it is as the Court noted in
that opinion it is not now so under the Rule;
and in fact I think probably -- I don’t know
what the intention was, but it will be there
and be on its face to avoid that trap.

We have also suggested though,
and this appears to be an unanswered gquestion
and we may be getting into the Court’s
business to say that undue hardship in the
other and substantial need not be an exception
to the work product Rule. That’s different
from the Federal Rules. That is basically
what Texas practice is now, but we propose to
say it to make it clear on its face.

As to all written discovery,
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let me change now to all written discovery.

We have again by amendment to Rule 166
proposed to say that work product in
attorney/client matters are deemed not to be
requested in any written discovery, so if

you -- unless you do so expressly using those
words. So there is now no need. There would
be no need for the prophylactic objection when
you get a gquestion of "I want your entire
file" assuming you can ask that. You really
can’t. But if somebody asked something like
that, that you’re saying "Well, wait a miﬁute;
that includes work product, and that includes
attorney/client." Under the Rule by
definition it will no<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>