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MORNING SESSION
(Reconvened at 8:30 a.m.)
CHAIRMAN SOULES: Let's go
ahead and get started. I want to welcome a
new member, Anne McNamara. Anne is sitting
right here. Hold your hand up, Anne, so
everybody will know to come and introduce

themselves to you if they don't know you.

Welcome.
MS. McNAMARA: Thank you.
CHAIRMAN SOULES: We're glad
vou're here today. Thanks to all of you for

coming here this morning.

Also I've been advised that Doris Lange,
who is our district clerk member of the
Supreme Court Advisory Committee, was named by
the County District Clerks Association as
Clerk of the Year. (Applause.)

Steve Susman says he's going to be an
hour late this morning due to airplane delays,
so we're not going to start with Discovery
Rules; we're going to start with a look at
some of the Charge Rules. In that connection,
we have distributed Paula's final report.

MS. SWEENEY: I don't know if
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you have it; I haven't got one yet.

CHATRMAN SOULES: Holly is
doing that right now. What I would like for
you all to do on this is sometime during the
day, or if we don't get to it today, then
sometime tonight so we can do it tomorrow,
read through this and everybody take a shot at
commenting on whether it's really -- whether
we've got the message as clear as we can make
it and check for any language changes that you
may suggest. I think the substance is all
together now just like we've passed on it and
the language 1is as we've passed on it too, but
to some extent, it was written by a committee,
it may not flow as clearly as it should, and
if this is going into the rule books we want
it to do so. And then we'll -- either in the
Committee as a whole or just turn in your
suggestions to Paula for her to consider, if
there's any need to change any of the text at
all, so give that some attention if you will.

Also we've taken another cut at the
minutes, and Lee Parsley and Holly worked
together on that as well, and I think we've

got the minutes in pretty good shape. But if
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you would take a look at those, and if you
have any changes, maybe make notes and give
them to us. If not, we'll want to try to take
a crack at improving all the minutes by
tomorrow morning and get the minutes up to
date.

Okay. Since Steve isn't here -- I know
all of you have been burdened with having to
bring a lot of material, but it looks 1like
we're going to start off right out of the
gate, that being beneficial. In your original
two volumes, starting at Bates Page 756,
the -~ over the course of some time, we have
had suggestions and comments from lawyers,
judges and the public on these rules. That's
what these two volumes are all about plus most
of that supplement. So on Bates Page 756 and
forward, these are -- this contains
information that the Committee has received
from various sources relative to the Charge
Rules.

And I'd ask Paula if she'll go through

these with us and tell us what disposition, if

r

any, has been made of them by the work that

they've done already in rewriting the Charge
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Rules, and then if there hasn't been some
disposition made on the suggestion, then we
may want to talk about that so that she can
get some guidance from the Committee.

Paula.

MS. SWEENEY: All right. These
don't -~ what you all have already considered
and what's in your final report so far are the
rules that actually pertain to charging the
jury and instructing the jury and talking with
the jury and that sort of thing. Some of
these other suggestions deal with other
ancillary matters such as when you have to
request a jury, the effect of the timing of a
request, how to handle Batson charges and that
sort of thing, so we're skipping around a
little bit.

But the first rule to look at =-- and for
this one you're going to need two books
because we now have supplemental materials
also, so you need your Supplemental Supreme
Court Advisory Committee starting at Bates
Page 0410 as well as your Volume II of the
Advisory Committee Meeting materials starting

on Page 757. And while you all are getting
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that out, what these proposals deal with are
the timing of the request for the jury trial.
And our subcommittee has not yet discussed
this particular rule, but the issue is
existing Rule 216, which is typed out in your
supplement on Page 0410 -- did you bring your
supplement, Paul?

MR. GOLD: Probably not.

MS. SWEENEY: (Continuing) -~--
which provides that in order to have a jury
trial there has to be a written request for
the jury trial filed with the clerk of the
court at a reasonable time before the date set
for trial on the jury docket but not less than
30 days in advance.

Then there are in your original materials
several suggestions, including one that I'm
really not sure I can identify the source of,
which is on Page 757, which deals with the
time that the jury has to be requested not
less than 30 days after the service of the
last pleading directed to the jury issue,
so -- but in no event less than 30 days in
advance of the date set for trial.

What the issue seems to be, as all of you
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who try cases know, sometimes you get down to
the courthouse, you've got a trial setting,
everybody shows up, the judge thinks he's
going to try the case, and then suddenly
somebody realizes, "Oh, gee, we didn't request
a jury." And everything gets thrown into
disarray and there's a big scuffle to see if
we can find a jury, and if we can't find a
jury, the docket is in shambles, the case gets
continued, and some of the judges, including
Judge Coker, who sent a letter which is on
Page 759, it's stamped sideways, recommends
that the request for the jury has to be made
within 30 days after the service of the live
trial pleadings or not later than 30 days
before the trial date.

The confusing thing about this as far as
these recommendations is that the existing
rule says not later than 30 days in advance of
the trial, and what you have on Page 758 1is
apparently the last Supreme Court Advisory
Committee in 1990 -- and I don't know who the
author of it is, but it's on Fulbright
letterhead, Revis McGrath maybe, I can't tell.

Anyway, apparently the Committee at that time,
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and Luke maybe you remember, voted or at least
the recommendation was made that no change was
needed; that the rule has just been amended in
'88 and no change is needed because it

already says 30 days before trial.

So apparently the recommendations are
that instead of being 30 days before trial
that the request be timed 30 days after the
filing of certain pleadings as the trigger,
either the answer of the last served person or
the live trial pleadings, whenever those may
be filed. We haven't discussed it.

My personal feeling is that, having just
looked at this correspondence, that there's
already a 30-day threshold in there, and that
that should provide a certain amount of
protection. And if you start trying to change
the deadline to, you know, live pleadings or
some sort of answer or some other threshold,
it's going to confuse rather than clarify.

But if anyone has any input on that, I'll
take it and add it when we have the -- when
the subcommittee talks about it.

CHAIRMAN SOULES: Okay. This

is David Beck's letter actually.
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MS. SWEENEY: It is?

CHAIRMAN SOULES: Yeah. And it
was a longer letter that addressed several
rules. That's why it's cut off at the bottom,
but the other pages are elsewhere in the
agenda. But David recommended at that time
that he was chairing the subcommittee, his
subcommittee recommended that they do not
adopt Judge Coker's recommendation.

Is that what you're recommending also?

MS. SWEENEY: It is.

CHAIRMAN SOULES: Okay. Any
discussion about that? Okay. All those in
favor of the subcommittee's report that we not
adopt Judge Coker's recommendation show by
hands.

Anyone opposed? Okay. That's
unanimously rejected by the Committee as a
whole.

The next one, Paula, is on Page 410, and
we've run into this.

MS. SWEENEY: Yeah. That's
yours.

CHAIRMAN SOULES: We've also

talked to some judges about it. A lot of
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judges don't have a nonjury docket or a jury
docket; some judges have both a nonjury docket
and a jury docket; some judges just set cases
for trial and they may give the jury cases
priority or they may not. But this rule,
216(a), keys the payment or the request for a
jury fee to 30 days before the date set for
trial that falls on a nonjury docket. In some
courts that will never happen because they
don't have a nonjury docket.

And my recommendation ~-- and I think from
talking to the judges that do business that
way, they just ignore those words "on the
nonjury docket” and they say "before the date
set for trial," period, and that's the way the
rule basically is administered. And my
recommendation was that we delete "on the
nonjury docket," take that out, so that it
says what's really going on in practice
anyway.

HONORABLE C. A. GUITTARD: I
agree.
MR. MARKS: 1Is that a motion?

Do we move on that?

CHAIRMAN SOULES: Paula, will
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you adopt that as a motion?

MS. SWEENEY: Yeah, I'll motion
that.

CHAIRMAN SOULES: A second?

MR. MARKS: Second.

CHAIRMAN SOULES: All in favor
show by hands. Opposed? Okay. That's
unanimous.

HONORABLE DAVID PEEPLES: Luke,
can I ask a guestion?

CHAIRMAN SOULES: Yes, sir,
Judge Peeples.

HONORABLE DAVID PEEPLES: I'm
on that subcommittee and I don't think we've
discussed these matters, have we?

MS. SWEENEY: No. That's what
I was thinking, too.

HONORABLE DAVID PEEPLES: Are
we sure we want to just barge right through
them without the subcommittee even thinking
about it? These two votes don't bother me at
all, I was for them both, but I was just
wondering if that's a good way to do things.

CHAIRMAN SOULES: What I would

like to do, Judge, if they are pretty
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straightforward, easy things, is maybe get
them out of the way. If they're more
substantive, they may even impact what we do
with the work product that we think is final
and that may mean we need to go back to the
drawing board too, so I don't want to go
through anything complicated too fast, but we
do need to get through all these books and all
these suggestions, because one of my
responsibilities is to advise the people who
make these recommendations what our action
is. We've been doing that for several years.
Rusty?

MR. McMAINS: Luke, on that
last vote, for instance, in terms of when it's
set for trial, does that mean any time it's
set for trial or the first time it's set for
trial? Because, I mean, a lot of courts do in
fact set cases for trial pretty quick, I mean,
after the case is filed, but it's kind of a
fake trial setting.

CHAIRMAN SOULES: I think maybe
before it actually goes; you know, sort of
slip into supplementation, is the way I've

always read this rule. It kind of slips with
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the trial setting.

MR. McMAINS: Okay.

CHAIRMAN SOULES: But I can't
remember any case law on that.

Okay. What's next, Paula?

MS. SWEENEY: All right. I
don't know the best way to handle this
series. This 1is Pat Hazel's letter that
starts on Page 760, and what you have is a
long revision of the instructions and oath to
the jury.

De facto, we have handled all of this by
the work we've already done because we have
gone through and completely rewritten those
instructions, or not completely rewritten
them, but rewritten them as we've discussed it
at the past two or three meetings. So I think
the response to Pat's memo is to send him the
rules that we did vote on and adopt and say,
"Here is what we adopted."

I don't have any intention of going
through these line by line as we sit here and
comparing them to what we've done because very
much of what he did in the "cleaning up," so

to speak, you know, we did or we did something

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 » 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2457

similar. But anyway, that's my
recommendation, that we pass that back to Pat
and say, you know, "Here is what we did."

CHAIRMAN SOULES: Paula, did
you all in your subcommittee work read through
Pat's suggestions and use those that you felt
were consistent with the rest of the work you
were doing?

MS. SWEENEY: Yes.

CHAIRMAN SOULES: Pat Hazel's
work has been a part of the subcommittee's
consideration all the way through?

MS. SWEENEY: Absolutely. And
it was in fact as far back as the task force
when Judge Cochran was chairing the task force
on these particular rules. We had this
material and we took a lot of it and
incorporated it, because he had done an awful
lot of really good work already, so yeah, it
has been useful and used.

And at this point there's no way to go
back and sort out what came from here and what
came from elsewhere because these have been
two years' worth of work. But Pat's work

definitely was part of it.

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2458

CHAIRMAN SOULES: Okay. Well,
we'll just consider his work as something that
the committee worked through in some detail
and the task force also worked through in some
detail and used some parts of it and didn't
use other parts, but that's been given our
attention.

Okay. What's next?

MS. SWEENEY: Page 778, which
is a 1991 letter from Jim Parker.

CHAIRMAN SOULES: 778.

MS. SWEENEY: He was working
off of proposed changes that were in the
'91 Bar Journal and was commenting about --
he made several different comments. I don't
have that Bar Journal article in front of me
to know how that applies here, and we have not
talked about this particular letter in our
subcommittee.

MR. LATTING: Mr. Parker is
here, by the way. He's right there.

CHAIRMAN SOULES: Good morning.

MR. PARKER: Good morning.

That Bar Journal article is where they

published Dr. Hazel's =--
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CHAIRMAN SOULES: Speak up a
little so we can hear your comment, please,
Mr. Parker.

MR. PARKER: The Bar Journal
article that is referred to in that latter was
where they published Professor Hazel's
proposed changes to the rule, so this matter
comes off of Professor Hazel's proposed
changes.

CHAIRMAN SOULES: Paula, do you
all need to work through these or can you --

MS. SWEENEY: Well, I'm not
sure that they relate to what we've actually
adopted at this point. I don't know why the
first quote there, "You are performing a
significant service which only few people can
perform," is being replaced with language
about doing your civic duty. I don't know if
we still have the language you were concerned
about in the rule or not. I mean, I can dgo
back and pull the old Bar Journal article to
trace that, but we have in effect already
adopted these instructions.

MR; PARKER: I would say that's

probably been superseded by the work that
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you've done.

MS. SWEENEY: I think it has
been, too, yeah.

CHAIRMAN SOULES: Did you get a
copy of the final draft of these rules?

MR. PARKER: Yes, I've got
them.

MS. SWEENEY: I don't know 1if
you heard, Luke. Mr. Parker's comment was
that he feels like his letter has been
superseded by the work that's already been
done.

CHAIRMAN SOULES: Right. I
just wanted to give him a chance to look at
what's been drafted and satisfy himself.

MR. PARKER: I appreciate that.

CHAIRMAN SOULES: And if there
is still a live issue there that you're
concerned about, we want to address it.

MR. PARKER: Okay. Thank you.

MS. SWEENEY: All right. The
next is Pat Hazel's memo again dealing with
the next rule and with the same comment. That
starts on Page 782 and goes through 793, so

again, we've de facto handled that.
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Now, the next issue is one that needs to
be addressed and I'd like to get a sense of

the Committee on, and it has to do with

Batson.

CHAIRMAN SOULES: That's on
Page 794.

MS. SWEENEY: Yes. And it's a
memo from Steve Tyler to Justice Hecht. And
then there's also on -- wait, that's where it

is. All right. What you have féllowing that
is a draft of rules on peremptory challenges,
but as far as Batson is concerned, what we
have started working on and I've circulated t?
the whole subcommittee, and we need to
circulate to you all once we have the final
discussion of it, is the situation that has
come up now that we have civil Batson, and
several people have raised the issuef

Under our procedure, you do all your voir
dire, everybody huddles, strikes their list,
hands them in, and the way you know who the
jury is is the clerk calls the first 12 that
weren't struck and they come in and sit in the
box, and that's the first time that everybody

gets to see who the other side struck.
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So if you represent an African-American
client and you look up and see that the other
side has struck all the African-Americans from
the panel, that's your first opportunity to
say, "Wait, Judge. Batson."

The judge sends everybody out into the
hall, the lawyers testify about their motive
and intent, the judge decides yea or nay that
the reasons for striking those fo}ks were
justified. If the judge decides no, one or
two or whatever of these folks shouldn't have
been struck, it was an improperly based
strike, then the jury which has already been
put on the box and the people who weren't
picked who are still hanging around in the
hall come back in, you take two presumably
Anglos or whatever out of the box and you take
two guys who know they weren't picked before
who are African American, you stick them in
the box, and it's not really a very good way
to handle it. It, you know, probably makes
the jury wonder what's going on and probably
instead of doing what we're trying to do,

which is to have an impartial and properly

selected jury, it probably looks like we're
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doing some kind of gerrymandering.

So what we're working on in the draft
that Judge Scott McCown came up with and gave
to us as a starting point is the suggestion
that instead we change the procedure and we
write into the rule -- the procedure would
now go as follows: Everybody does everything
exactly the same up through striking their
list and handing them to the clerk. But then
instead of calling 12 people in and seating
them, you leave them out in the hall and the
clerk tells everybody -- I mean, you've struck
your list by then; you can't change, you know;
your married to who you struck =-- tells
everybody, and you can figure out who the
folks are who were struck and who weren't, and
then if there's a challenge that needs to be
made to the panel or to the nature of the
strikes, the nature of the Batson strike, it
can be made, the lawyers can testify, the
judge can make a ruling, and then when you
seat the 12 people, you've actually got the 12
that you're going to have, so that suggestion
has been made.

The qguestion I have about that is, you
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know, especially if you're talking about
something like race, you might have somebody
come back in and people not realize who it was
that was struck until they see the composition
of the panel, so there may be some problems
there. But if anybody here has had experience
with Batson procedures or has a comment about
that, the subcommittee needs your input on any
suggestions on how that should be drafted to
avoid that problem.

MR. YELENOSKY: What was the
problem? I don't understand that.

MS. SWEENEY: Well, you take --
you strike all the black people off the panel
and they know they've all been struck because
you've called the panel; you've seated
12 people.

MR. YELENOSKY: Yeah, I know
that part,Abut the problem that you just
stated with the change.

MS. SWEENEY: Well, let's say
you know, you see the list. The list does not
say on it, "This person is black; this person
is Hispanic; this person is white."

MR. YELENOSKY: Oh, yeah. But
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if we change the procedure, then people would
start noting that, I assume.

MS. SWEENEY: One would hope.
That's the only wrinkle that has come up, you
know, if someone is concerned about that.

MR. YELENOSKY: Well, is there
a problem with that? I mean --

MR. GOLD: Well, isn't that
what we're supposed to be avoiding? The whole
thing is to avoid having in your notes that
someone is white and someone is black.

HONORABLE PAUL HEATH TILL: At
one time that was the theory, yes; not any
more.

MS. SWEENEY: And now, of
course, gender. But that's easier to tell
from the list sometimes, except for,people
named Pat.

MR. GOLD: The android.

MS. SWEENEY: Yeah.

CHAIRMAN SOULES: 8o the clerk
and the judge and the lawyers would take a
look at the final 12 before the names are read
and they're put in the jury box, right?

MS. SWEENEY: Before the
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panelists know what the preliminary -- I
guess, preliminary strikes are or whatever.

CHAIRMAN SOULES: OCkavy. And
you all are proposing -- Elaine Carlson.

PROFESSOR CARLSON: I think the
Batson decision allows one of two remedies to
address a Batson challenge. One is returning
the juror who has been peremptorily struck --

CHAIRMAN SOULES: I can't hear
you.

PROFESSOR CARSLON: One remedy
that's available under Batson is to return the
juror who has been peremptorily struck
improperly for an equal protection violation
to sit; the other remedy the court suggests in
that opinion that would be proper is bringing
in a new panel.

I think the statutes provided under the
Texas Code of Criminal Procedure provide only
for the second option; that is, striking the
panel. But I read a recent case that says
that that statute may be improper in not
allowing counsel to successfully urge the
Batson challenge be optioned between the two

remedies. So the law is really in a state of
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flux here. But I do want to note that the
Supreme Court opinion seems to allow the
entire panel to be struck, but then that runs
contrary to the notion of you have a right to
serve on a jury but we're going to strike the
whole panel that's tainted.

MS. SWEENEY: And that was the
other question that we had in our preliminary
talks when Judge McCown and I were trying to
get a working draft, is what is the effect if
your strike is disallowed and the juror that
you struck is returned? Does the striking
party then effectively get the strike back to
use on someone else, or is that strike just
gone? I mean, have you gone now from six
strikes to five because you made a mistake and
struck somebody who it has now been found you
weren't supposed to strike? And that does
need to be discussed. Are we going to
recommend that the rules say, "You get your
strike back and you get another swipe at
somebody," or you know, "You made the mistake,
you did something impermissible; and
therefore, you get five strikes instead of

six"? Because right now that's totally
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unclear. And the folks that I have talked to
about the Batson situation, in addition to the
problem that Elaine mentioned, say, you know,
no one knows how this is supposed to work. We
don't have case law guidance that I know of
either.

CHAIRMAN SOULES: Elaine
Carlson.

PROFESSOR CARLSON: And I guess
I'll muddy the water even a little bit
further. I believe there's pending béfore,
again, the Texas Court of Criminal Appeals the
question of whether Batson violations would
flow from striking a jury because of én
obvious religious preference of that
prospective juror. And at the Circuit Court
of Appeals level there are cases pending
dealing with striking jurors based on
disability, violating the Americans With
Disabilities Bill. Therefore, there's the
potential that the grounds for, quote, a
Batson challenge would be expanded. And if
so, it will be even more cumbersome to try as
counsel to memorize, if you will, the

composition of a protected jury or juror under
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the remedy suggested.

CHAIRMAN SOULES: Can't we --
I don't know how to fix some of those
problems, but we already have a problem with
this procedure Paula is talking about with
fixed -~ that is, sometimes, whenever the
judge calls the list, he calls it wrong. You
know, he just -- the clerk didn't execute on
the master list the strikes. And then you get
into this furor where somebody who has been
seated was really struck. If we just had a
procedure that said that the court is to
provide counsel with a copy of the final list
for any additional objections prior to calling
the names of the jurors, that may be all we
can do right now.

MR. MARKS: How about alternate
strikes, Luke?

CHAIRMAN SOULES: Say that
again.

MR. MARKS: Alternate strikes.

CHAIRMAN SOULES: I just picked
a jury in Florida by that method. It's

strange.

MS. SWEENEY: What's the
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méthod? I didn't hear you.

MR. MARKS: Alternate strikes.

MS. SWEENEY: Okay. Where you
just stand up and hollef it out?

| MR. MARKS: No. Alternate
strikes. You strike --

MR. McMAINS: Here 1is your
first preference strike; here is your second
preference strike.

CHAIRMAN SOULES: They give you
a list of 24 names. Well, it's 12 names,
because we're in federal court. They bring it
over to the plaintiff and he put an "x" on the
page. Then the clerk picks it up, takes it
over to the defendant. The defendant puts an
"X" on the page. And if it gets down there
and you like some of the people but you're
afraid you're going to get to the end of the
list and get some people you don't want, you
pass and so you waive the challenge. It's
crazy.

MS. SWEENEY: Let's do that.

CHAIRMAN SOULES: That's
completely different from the way we do

things. We would have to change a lot of
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rules to change that. I mean, our rule pretty
clearly calls for getting a list and making
the strikes and giving it to the clerk.

MS. SWEENEY: Gosh, I move we
entertain the Florida system.

CHAIRMAN SOULES: That's pretty
crazy. Okay. Is the Committee in favor of
drafting something along the lines of what we
just said; that is, allow the parties to see
the list before the people are called in and
seated in the jury box; that there be some
allowance for any additional objections at
that point in time?

Joe Latting.

MR. LATTING: Yes, I'm in favor
of that. But I think we should address the
question of what happens when we see that
list, because as sure as we sit here, we're
going to have this question: "Well, I don't
want anything I say to be taken as an
endorsement of Batson," and all the murky
swamp that leads us into. It seems like
Batson to me is the beginning of the end of
peremptory challenges. But as long as we've

got it and we have to live with it, it seems
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like we ought to fashion a remedy which is as
conservative as we can in the sense of not
changing things more than we need to. And it
seems to me like we wouldn't strike the whole
panel. We'd see the lawyers' striking panel,
and then when the lists are exchanged, one
lawyer says, "I think this is an impermissible
strike. It looks to me like the defendant has
struck all the Hispanics in this jury and I
think that these strikes are impermissible.™
And the judge conducts an investigation and he
rules in favor of that motion and he says,
"These are impermissible strikes."

It seems to me that it ought to be given
back to the lawyer who made the impermissible
strikes and say, "You can't strike these
people. Who else do you want to strike?"

That seems to me to do the least violence to
the current system and still correct the evil
that Batson is directed at.

I don't like the idea, John, of striking
the whole panel because that could get to be a
little game in itself. TI'1l1l just strike all
of the blacks and that way we won't -- we'll

never try the case. I'll grant myself a
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continuance that way.

CHAIRMAN SOULES: Richard
Orsinger =-- go ahead, Joe, and finish. I'm
SOrry.

MR. LATTING: That's all I have
to say. I think that we can adopt that
procedure where we could draft something along
that lineF

CHAIRMAN SOULES: Richard, you
had your hand up.

MR. ORSINGER: Yes. I think
you could defend the policy that if you use a
racially or otherwise improper strike that you
should forfeit it. Otherwise, there's no
penalty for the person who takes a run at it
and gets caught.

MR.‘LATTING: I think that's a
reasonable position. It's just -- you know,
what about a lawyer who has reasons for
striking and they're bona fide reasons, they
just -- he just happens not to like a group of
people.

MR. ORSiNGER: The trial judge
has -- before you would lose your strike, the

trial judge would have found that it was not
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done in good faith, so we're bound by that,
aren't we? I mean, we can't second guess the
outcome of the Batson determination. What's
in my mind is that if you don't punish
somebody for an improper strike, then why
isn't everybody going to go ahead and try to
run through a bunch of improper strikes? The
worse that could happen is that that juror
will be seated and you'll get to strike
somebody else.

CHAIRMAN SOULES: Set some more
traps, right. John Marks.

MR. MARKS: I'm just following
up on what you said, Luke. I think that's --
I don't agree with that at all. I think it
should be -~ I don't think it should be a
punishable offense. I think that you've got a
good point, Joe, and maybe you make your
strikes, let's say, and then the judge sees
the strikes, calls out the names before the
jury ever is seated and gives each side the
opportunity to object to the strikes before
the entire panel is brought back in and then
the jury is seated. 1Is that kind of what you

had in mind?
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MR. LATTING: Yes.

CHAIRMAN SOULES: Paula?

MS. SWEENEY: There's one issue
that concexrns me greatly in this area and it's
this: The problem with taking a criminal law
and strapping it on to civil trial lawyers is
demonstrated here, because the criminal lawyer
still gets to do voir dire because they have
the Constitution that protects them. Half of
us any more, you go to court and the judgde
says, "You have four minutes. Pick a jury."
Now, at the same time, you can't make a strike
without showing a damn good reason why you
struck the person, but you don't even have
time to ask them any questions because the
judge gave you, you know, four to eight to
12 seconds per Jjuror to guestion them.

So to the extent that we are going to be
harnessed to this Batson stuff and we're going
to lose our ability to exercise any lawyering
in picking a jury, you know, there has to be a
converse to that, that we get to voir dire. I
mean, you can't on the one hand say, "You
can't ask him any questions," and on the other

hand say, "But you better have some real good
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reasons why you exercised your perempts."”

So, you know, I don't know, do we write a
rule that says, you know, lawyers get to voir
dire juries? I think that we need to consider
that.

MR. LATTING: Yeah, that's a
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