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CHAIRMAN SOULES: Okay. Steve,
we will be in session here a couple of minutes
late. I don’t know whether the --

MR. KELTNER: Luke, may I bring
up one item? This is something I talked to
you in the hall about.

CHAIRMAN SOULES: No. We have
voted. We have voted on that.

MR. KELTNER: Well, no. My
point is I think there are a number of people,
and especially I am reinforced after listening
to people during the break, who thought that
we misunderstood the vote a little bit, and we
would be for a limitation on the hours of
depositions but not be for a limitation on
total hours, and to get the sense of the

committee my suggestion is we take a vote on

it.

CHATRMAN SOULES: It’s been
voted on. It’s on the record.

MS. SWEENEY: This is a third
proposal. You voted on two, but this is a

third, and since we are getting the sense of
the committee it seems that it would be fair

and appropriate to get the actual sense of the
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committee.

CHAIRMAN SOULES: State the
third proposal.

MS. SWEENEY: To have a cap on
the depositions per deposition but no overall
cap, and it was certainly implied in the
discussion that that would be something that
we would be allowed to voice our opinion on,
and I think it is fair and appropriate to
follow through with that and let us voice our
opinion on that.

HONORABLE DAVID PEEPLES: Luke,
may I say, I am against their proposal. I’m
for the hybrid, but I think in fairness we
ought to see what the whole floor thinks. I
really do.

CHATIRMAN SOULES: That’s fine.

MR. LATTING: The trouble is
it’s kind of thinned out. We got rid of a few
of people.

MR. MARKS: Yeah. We sent
quite a few of them home.

MR. LATTING: I think they
opened a bar somewhere.

MR. KELTNER: Luke, I don’t

ANNA RENKEN & ASSOCIATES
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mean to throw a monkey wrench in this. My
point was there were a number of people
discussing that around the table and I think
had the idea that we would vote on it, and
again, I don’t mean to mess up the works, but
I think it might be helpful.

CHATRMAN SOULES: So you think
that we don’t have evidence on the record of
those people who assuming a cap per deposition
would be opposed to an overall cap; is that
right?

MR. KELTNER: Would be opposed
to -- would favor over the 50 hours total,
would favor the limitation of a per hour limit
per deposition.

MR. SUSMAN: What now? 1In lieu
of.

MR. KELTNER: In lieu of the 50
hours would favor a limitation of hours on
depositions.

MR. MEADOWS: So you would have
limitless depositions or no limits on
depositions.

MR. KELTNER: No limits on the

nunber of depositions but a limit on the hours
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of individual depositions, and maybe I’m
wrong, and maybe people don’t feel that way,
but I’m not convinced.

MR. SUSMAN: Why don’t we
have -- there are seven people here who voted.
I mean, there are seven people that have got
to change their mind, who voted for a 50~hour
cap that now believe that is unwise and that
they prefer to cap depositions and not the
50-hour cap. I would like to hear from the
seven who voted in favor of a 50-hour cap,
being honest, if you voted in favor of the 50
overall cap who now want to change their mind
and argue in favor of no 50-hour cap but only
a cap per deposition? That’s the people who I
think should be entitled to speak now because
they obviously want to change their mind.

MR. MARKS: Do we have a

motion?
CHAIRMAN SOULES: I don’t know.
MR. MARKS: Is that a motion?
MR. KELTNER: I was just trying
to get a sense. Maybe I’m wrong in my thought

process, but if we need to get it on the table

I would move that we consider in lieu of a
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50-hour total cap that we would -- that I
would propose that there be a limit on hours
on each individual deposition.
CHAIRMAN SOULES: And no
cumulative cap?

MR. KELTNER: And no cumulative

cap.

CHAIRMAN SOULES: Is that your
motion?

MR. KELTNER: Yes.

MR. MARKS: Second.

CHAIRMAN SdULES: Moved and
seconded. Discussion?

HONORABLE DAVID PEEPLES: I
want to stress something I don’t think has
been mentioned. In the criminal justice
system even in a capital murder case there is
almost no discovery where life is at stake.

MR. MARKS: We have got money
involved.

HONORABLE DAVID PEEPLES: Yeah.
We have got money involved. No. Our mindset
is you can’t go to trial unless you have
uncovered every stone in the county, and we

need to move away from that mindset, and we
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need to help lawyers by forcing them to narrow
what they are used to doing.

MS. SWEENEY: Well, can I have
a search warrant in my next case, and can I
force the other side to open their file and
let me come in and browse through it?

HONORABLE DAVID PEEPLES:

Paula --

MS. SWEENEY: I don’t mean to
be that harsh, but there is a big difference
in trying to compare those two. We don’t have
the rights to go take stuff from people like
they do in criminal court.

HONORABLE DAVID PEEPLES: There
is no comparison, no comparison. And what we
have done with the hybrid, the overall cap and
the cap per deposition, which is a default
rule and you can change it by agreement and by
court order, is a major step and something
that has to be done and so I oppose this, the
revote that we are going to take.

CHAIRMAN SOULES: Any further
discussion? Those in favor of the motion show
by hands.

HONORABLE DAVID PEEPLES: What

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 « 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2614
is the motion?

CHAIRMAN SOULES: The motion is
in effect to rescind the 50-hour cap.

HONORABLE DAVID PEEPLES: Okay.

CHAIRMAN SOULES: Those in
favor of the motion show by hands. Those
opposed? 10 to 5 the motion fails.

MR. KELTNER: Let the record
reflect I was wrong.

| MR. SUSMAN: Shall I move on?

CHAIRMAN SOULES: Yes. I think
where we are heading now is two questions,
what is the cap, what number of hours would be
the cap per deposition, and how do you divide
that, per side or per party or how? Whichever
way you want to take those or maybe you see
some other agenda.

MR. SUSMAN: I’m sorry. We
voted on the 50 hours. Now the question is
that 50 hours per side or 50 hours per party?
The vote was taken 50-hour cap. That issue
has been resolved. Now the issue is how do
you count and what counts in the 50 hours. I
will tell you what we agreed.

CHAIRMAN SOULES: Okay.

ANNA RENKEN & ASSOCIATES
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MR. SUSMAN: Included within

the 50 hours are the time -- it’s 50 hours per
side and there is some -- but we add some
hours, as I recall it. What is it, 2047

PROFESSOR ALBRIGHT: 204 (2).

MR. SUSMAN: 204 (2). A
third-party defendant shares the
defendant’s -- "Each side, the plaintiffs and
defendants, have 50 hours to examine and
cross-examine deponents other than their own
expert witnesses. Third-party defendants
share the defendants’ 50 hours with regard to
issues common to the defendants. However,
third-party defendants have an additional 10
hours for eiamination regarding issues upon
which they oppose the defendants. Breaks
during the deposition do not count."

Again, you’re into the actual language of
the rule. I don’t think any of us -- we knew
we needed to deal with the problem where there
were parties who had genuine conflicts 1like a
third-party defendant with other parties. At
the same time we did not want to give
defendants who are aligned or plaintiffs who

are aligned with each other the full amount of
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hours any more than the court will allow the
full equal amount of voir dire time or equal
amount of final argument time or equal
strikes.

And the notion is that somehow we can
determine -- a judge will be able to determine
if the parties cannot agree what constitutes
the plaintiffs and defendants. I mean, we
were troubled with this and how you identify
it, but that was the notion, that -- now I
would be happy to go ahead and discuss this
now, Luke, or we can kind of leave this to
more -- this is more detailed. Like, once you
establish the general 50 hour per side, the
50-hour cap, how you divide that up is kind of
a detail on what counts, but either way you
want. I mean, I was thinking it would now be
appropriate to deal with the conduct of the
deposition in general and see what people feel
about that.

CHAIRMAN SOULES: All right.
Before we go to what is going to be the size
of the per deposition cap?

MR. LATTING: When are we going

to do that if we don’t do it now?
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MR. SUSMAN: What now?
MR. LATTING: When are we going
issue of how these
because that’s a critical
going to do that later today
MR. SUSMAN:

I'm sorry. Like,

CHATIRMAN SOULES: We did not
was going to be the size of the

cap, how many hours per

We need to do that now, or we can

We only

voted to have a cap on the individual

deposition.

motions?

motions now?

We did not set a size of that.

MR. GOLD: Are you entertaining

CHATIRMAN SOULES: Pardon?
MR. GOLD: Are you entertaining
CHAIRMAN SOULES: Yes.

MR. GOLD: I would move that we

consider the conduct of the deposition before

we talk about the cap on the individual

depositions.
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CHAIRMAN SOULES: Everybody
feel that’s the most appropriate way to go?
All right. Doyle.

MR. CURRY: If you are going to
be considering conduct since you have got a
50-hour limit you need to consider conduct of
the depositions in the 50-~-hour limit, too,
because the big concern everybody has is that
there is a 50-hour wall there, and people with
information can maneuver. I think somebody
made the comment that they can give you the
phone book with a list of people and then you
use up your time trying to find out what’s
going on and then 60 days out of trial they
tell you "Well, here are the people we are
going to use, bang, bang, bang," and you are
out of time. So the conduct of the deposition
and the conduct of the discovery is something
you need to consider in the 50-hour limit,
too, in deciding whether to award more time.

CHAIRMAN SOULES: What page is
the conduct on?

MR. SUSMAN: This is Rule 204,
page 19. Is that what we are going to now?

CHAIRMAN SOULES: Page 19.

ANNA RENKEN & ASSOCIATES
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Okay. Yes.

MR. SUSMAN: Let me tell you
what the committee -- let me suggest that we
begin with subdivision 204 (3). There are two
issues we tried to deal with in the
subcommittee. One issue was that if we were
going to limit time, you cannot tolerate any
system whereby the other side can
unnecessarily waste time at a deposition. The
second thing was we just felt that a lot of
the hostility and the things that -- you know,
the judgmental-type comments and stuff that go
on on depositions need to be eliminated. 1It’s
uncivil. It not productive, and we felt that
what ought to happen is that the deposition
room ought to become like a courtroom, and the
only difference is that you don’t have a judge
in the deposition room and you do in the
courtroom.

So the biggest, I think, thing that a 1lot
of us thought would help was Rule 3 which
basically tells people that what goes on in
the deposition room is subject in all its
glory to being played to the jury with the

slow answers, with the giving of the phone
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book when you ask someone who has the files,
and some guy sits there and gives you a long,
unresponsive bull answer with lawyers making
objections, conferring their clients, that you
capture it on videotape, and you tell the Bar,
"Folks, you are in jeopardy of having all of
this played in the presence of the jury. If
you want them to see this, great. Go after
it."

It was our feeling that that will in and
of itself deal with a tremendous amount of the
abuse that goes on in depositions because
lawyers are not going to be making stupid and
silly objections and instructions and
clarifications and speechifying things at
depositions if they know the jury is going to
hear them. So that, to me, was a starting
point. Now, does anyone object to the notion
of what happens in the deposition room -- it
doesn’t say it necessarily will but we say, as
I recall it, "May upon leave of court be
presented to the jury during the trial." 1It’s
the last sentence of paragraph 3.

MR. MARKS: Are you asking for

a vote? You say does anybody object?

ANNA RENKEN & ASSOCIATES
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MR. SUSMAN: Yeah.

MR. MARKS: I object. I think
it would be one of those things that would be
subject to abuse. It would also be an
opportunity for a lawyer to make a speech
during a deposition that he wants the jury to
hear, and I think it would probably result in
a lot of unfairness going in to the jury.

HONORABLE PAUL HEATH TILL: Can
you speak up slightly?

MR. MARKS: I think it would
result in a lot of unfairness to the jury
especially to the client or the litigant, the
party that’s actually involved in the
litigation. So you have a lawyer that does
that sort of thing or does it or says
something that may not have been the
appropriate thing to say, you’ve still got to
think in terms of the client. The one that’s
really going to be affected by this is not the
lawyer but the litigant. So any kind of rule
like this we should really be careful. I just
would be against it. I think it might create
more problems, Steve, than it would solve.

MR. SUSMAN: My personal
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experience has been that, I mean, the anvent
of the video camera has improved the conduct
of lawyers at depositions so much because they
are fearful that someday someone who counts
may see it, and now it’s only the judge that
they are really fearful of, and I think when
that fear expands to it may actually be shown
to a jury, and I mean, this is not automatic
now, and I think a court -- if you make a
speech, a self-serving speech, on the record
and then plan to have the judge show that to
the jury I think courts have enough sense to
know we aren’t going to have that happen.

MR. MARKS: Some do. Some
don’t.

MR. SUSMAN: They have enough

.sense, I think, to approach the judge and say,

"Judge, I think the jury is entitled to see
how this witness was coached, how he evaded
the questions, how every time I asked him a
question he had a conference with his lawyer,
how the lawyer reminded him of what the
evidence was and refreshed his recollection,"
things that the jury would see if you were on

the witness stand. So I mean, I believe that
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this will have a very much beneficial effect
if we do this. Paul.

MR. GOLD: Yeah. When we
discussed this paragraph in the subcommittee
one of the reasons for the phrase "upon leave
of court" was exactly the point which you were
just making, John, is I had come back from a
discussion in Dallas with some attorneys, and
they had said, "Well, what we will do is just
use this opportunity to make statements in the
record and then they will have to be played to
the jury and we will just communicate to the
jury that way." That’s why we put the "upon
leave of court" in the rule. Also, you could
modify this even more to have it in the nature
of like answers to interrogatories where the
party making the objection could never be the
one that was requesting that the information
be put before the jury. It would only be the
party that was conducting the deposition that
would have the opportunity to put that before
the court to put into the record.

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: Well, I

ANNA RENKEN & ASSOCIATES
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think I agree with John Marks generally, but
what is the actual thing that makes
depositions longer and more difficult? 1Is it
somebody making objections when they don’t
need to make the objections? Why not prohibit
the making of objections that don’t need to be
made? Require somebody to make them when they
need to be made rather than at some earlier
time in order to have them recorded. When I
started practice nobody, not too many anyway,
unless somebody from another state, objected
to deposition questions except perhaps to the
form of the question because it wasn’t, as it
still isn’t, necessary to do so. I understand
that people are doing the objection practice
more and abusing it to --

MR. MARKS: Educate their
witnesses.

PROFESSOR DORSANEO: For
tactical reasons or in some other manner. I
think we should prohibit the conduct rather
than doing something else. I mean, the fact
that somebody made an objection at the
deposition that they shouldn’t have made,

didn’t need to make, I mean, how is playing
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that to the jury going to do anything?
HONORABLE F. SCOTT MCGOWN:

Well, you need to look on page 20, Rule 7.

‘This rule is designed as a group of, as David

Perry would say, scalpel cuts. We cover
objections, what kind of objections can be
made. We cover conferences, what kind of
conferences you can have. That’s on page 20.
Then the icing on the cake, we cover
instructions not to answer. That’s on (4).
We have a mechanism for terminating the
deposition in (5). So we have a series of
ways to regulate conduct, and we probably
shouldn’t have started with this subdivision
(3). That’s just the icing on the cake; that
is, if things go badly in the deposition.

And in answer to John Marks we may need
to work on the drafting here. We never
envisioned that you could be the bad actor and
automatically get to show that to the jury.
What we envisioned was if you are the bad
actor, then the other party can say to the
judge "I want to show the bad acts to the
jury." The judge would have to decide whether

they really were bad acts and whether it
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justified showing them to the jury and might
well decide they weren’t bad acts or they
weren’t bad enough to justify showing to the
jury or he wasn’t going to get off on that
tangent, but that’s an icing on the cake
provision.

PROFESSOR DORSANEO: What kind
of things did you have in mind? Like cursing,
like using an "F" word at a deposition or
something like that?

MR. SUSMAN: Yeah. That'’s --

PROFESSOR DORSANEO: What point
is there in showing that to the jury?

MR. SUSMAN: Well, T tell you
what point it is. I tell you what point.

HONORABLE F. SCOTT MCGOWN:

It’s demeanor evidence. It suggests to the
finder of fact what kind of obstructionism is
going on and thus goes to their credibility
and the weight you want to give their
testimony.

MR. MARKS: Well, I mean,
that’s the witness, but what about the lawyer?
I mean, that’s --

HONORABLE F. SCOTT MCGOWN:
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Well, we reasoned that for this highly abusive
kind of behavior that this icing on the cake
is designed to catch that you are going to
hold the client accountable for the behavior
of the lawyer, and if the lawyer is making =--

MR. MARKS: Why not make it

sanctionable?

CHAIRMAN SOULES: Just a
minute. You-all talk one at a time. Judge
McCown.

HONORABLE F. SCOTT MCGOWN: If
the lawyer is engaging in the kind of
conduct -- this is not ordinary kind of
conduct. We don’t see this happen a lot, and
so I’m sorry that we started with this rule
instead of took it at the last, but the
extreme kind of abusive deposition behavior
that unfortunately does go on -- I wouldn’t
say 1it’s common, but I wouldn’t say it never
happens. I would say it’s infrequent but it
happens. That could be captured, and if the
lawyer or the witness were behaving in a way
that if you showed it to the jury the jury
would say "These people are jerks and I’m not

believing any jerks" it would have an impact
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on behavior, the kind of thing that doesn’t
happen in the courtroom because you would be
embarassed if the jury saw it. So it doesn’t
happen in the deposition room because the jury
may see it.

CHAIRMAN SOULES: John Marks.

MR. MARKS: It seems to me that
that sort of thing could be dealt with by
sanctions, but it seems to me that we are
mixing two concepts here. We are mixing the
concept of fundamental justice. In other
words, the jury deciding the substantive
issues in the case as opposed to controlling
the way a lawyer or a witness conducts
himself. Now, if a witness does a lot of
things like that, that may well go to his
credibility and his demeanor, but to say that
a party can always control his lawyer I don’t
think is completely accurate, but it seems to
me that a lawyer certainly can be sanctioned
by the court, and if you made those things
sanctionable then you’re punishing somebody
for something they did wrong without really
affecting his substantive rights but the

litigant’s substantive rights in court.
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CHAIRMAN SOULES: Judge
Peeples.

HONORABLE DAVID PEEPLES: Let’s
say it’s a discovery deposition, and it’s not
done by videotape. How do you keep someone
from using up a bunch of time, you know,
that’s ticking on the other side? I mean, you
are not going to show a written deposition to
them. I mean, it’s not going to show it. The
witness dragged --

MR. SUSMAN: That is a problem.
I mean, the problem is that is a problem. We
don’t know how to deal with that because
people speak at different rates, and you know,
how do you really say whether they are
speaking too slow. I mean, one of the notions
was that -- I mean, this will encourage the
use hopefully of video as a policing
mechanism. I mean, it is -- in fact, it is a
form of sanctions. I mean, that’s exactly
what it’s entitled to be, to sanction lawyers
for violating -- and it’s a form of warning.

I mean, if you are going to sanction them by
letting it happen to them anyway, by reading

in the rule, you might as well warn them of
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what might happen if they use the "F" word at
a deposition or any other bad words or just
general conduct.

It’s basically saying -- you know, I
think it is prophylactic frankly when you say
to lawyers who come down here from New York or
somewhere else to take a deposition or defend
a deposition, you know, "Before you begin look
at our Rule 204 (3), and remember if you mess
around I may move to have the court play this
to the jury." I have not yet heard,
though -- I mean, again, I have not heard any
meaningful objection to this. I mean, what is
the chilling -- I mean, what is the chilling
fact?

HONORABLE F. SCOTT MCGOWN:

And, Steve --

CHAIRMAN SOULES: Just a
minute. Paul Gold, you had your hand up.

MR. GOLD: Yeah. Let me walk
through what some of the rationale was for
this because we discussed it so long in the
subcommittee it’s probably just engrained in
us, and I want to make sure that everybody is

aware of where we were coming from with this.
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One of the problems that we perceive
takes place at a deposition is through the
guise of objections someone either coaches
their witness or tries to distract the
questioner or just distract everybody or
prolong it or whatever, and even if you put in
the rule, Bill, that, you know, you shouldn’t
be able to do this the problem is is that by
the time you go and you seek a remedy from the
court the witness is either instructed or the
question has been obstructed. In fact,
generally the person that’s obstructing it
will say, "Great. Let’s go to the court.
Let’s stop right now," and that’s what they
would love, is for the whole thing to lock
down. They can go coach their witness. They
can stall a little bit longer.

And what we were trying to do with
paragraph (3) was to chill that for the person
to know that, yeah, they may accomplish some
obstruction of the deposition. They may coach
the witness, but the jury was going to be able
to see that. And I disagree with John Marks
on one regard, and it’s a trouble that we have

got with the whole sanctions area right now, I
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think, 1s trying to figure out, especially on
death penalty situations, whether the conduct
of an attorney should be impuded to the
client. I think that it should. I mean, I
don’t think it’s so much a substantive issue,
but I think that the jury by and large judges
the client by the conduct of the attorney
during trial.

I don’t think there is any reason why an
attorney under the cloak of discovery should
be able to obstruct and coach and do all sorts
of nefarious things knowing that the worst
that can happen is some sanction. You know,
some, you know, dollar amount in the big scope
of things, it’s a cost analysis. Yeah. I’m
going to do it. I’'m going to get sanctioned.
My client isn’t going to hurt. I will take
the hit. I will pay, you know, a couple of
hundred dollars or a couple of thousand
dollars. It’s worth it for him not to have to
answer this question right now, and I think by
putting it on film when you can do it I think
has a chilling effect, and I think that’s what
the committee was trying to do is have this

chilling effect by No. 3.
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CHAIRMAN SOULES: Judge McGown.

HONORABLE F. SCOTT MCGOWN: I
agree with what Paul said, but let me pick up
on what Steve said and add to it a little bit,
that if you look at Subdivision No. 4 what it
says 1s that instructions to the deponent not
to answer a question are improper except to
preserve a privilege, to enforce a limitation
on evidence that’s already been ordered by the
court, to protect a witness from an abusive
question, or to present a motion under
paragraph 5. Then we provide the built-in
procedure that should a court later order an
answer to a question which a witness was
instructed not to answer that that doesn’t
count against the deposition time of the party
taking the deposition.

Then you flip over and look at No. 6. We
say no private conferences except to determine
whether you have got a privilege, and on No. 7
we say no objections except as to leading
evidence if you put everybody on notice that
they shouldn’t lead before the deposition and
even then it’s supposed to be limited to

simply saying "objection, leading" providing
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that if you do have a narrative objection that
that automatically means your error is not
preserved. So we have built the conduct
provisions in and then we have said --

MR. SUSMAN: Don’t forget (5).

HONORABLE F. SCOTT MCGOWN:
Yeah. A mechanism to terminate the deposition
that, in fact, if it’s becoming harassing that
you don’t harass back and get in a tit for
tat. Instead we have got a mechanism to
terminate the deposition, and if the court
orders if you terminate it and you shouldn’t
have terminated it and the court orders it
reconvened then that doesn’t count in the
deposition time. So we have built in conduct
rules, and we have built in automatic kind of
default penalties based upon the deposition
time that are designed to make people follow
the rules.

If those are the rules, there is not
going to be a whole lot of opportunity for
this bad act to be captured either in the
written deposition or on video. Whether you
show it to the jury or not, again I want to

emphasize let’s don’t let the tail wag the
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dog. But what if there is no video and it’s
on deposition and the witness is obviously
slow-balling all of the answers and eating up
your time? Then that’s going to be a reason
to apply to the court. We considered that.
You go down to the court and show them the
written deposition. You say I need another
two hours added onto my 50 because the witness
was obviously in a pattern of slow moving the
deposition, and that’s how we would take care
of that problem.

JUSTICE CORNELIUS: Luke.

CHAIRMAN SOULES: Judge
Cornelius.

JUSTICE CORNELIUS: With
respect to paragraph (3) don’t you think that
ought to be at the option of the aggrieved
party because otherwise a lawyer who commits a
bad act could make it self-serving and then
have that presented to the jury?

HONORABLE F. SCOTT MCGOWN:
You’re right. We need to redraft that. We
assumed it would be at the option of the
aggrieved party, and it doesn’t read that way,

and we need to redraft that.
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MR. GOLD: Because that was
something that we talked about.

MR. SUSMAN: Yes.

CHAIRMAN SOULES: I mean, this
takes sanctions into a whole new arena. It
takes the sanctions to a jury trial for the
view of the jury. I mean, do we need to put
something in the Texas Rules of Evidence about
this? This is new evidence. Never before do
I know of admissible -- the only case where
there is not a claim for attorneys’ fees, and
attorneys can whine all they want proving
their attorneys’ fees and how bad the other
side acted, but in the absence of an
attorneys’ fees claim I don’t think this
evidence has ever been admissible in a jury
trial to determine the fact issues to the
parties’ dispute.

MR. SUSMAN: I thought -- I
mean, when I try a jury case I have been told
that the jury watches me a lot, what I do,
whether I have a toothpick. I mean, a jury is
watching the lawyers all the time. The
parties are responsible for their lawyer’s

conduct in court. If the lawyer begins an
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objection or treats a witness harshly or
treats the judge impolitely or his client
impolitely the jury makes that lawyer and the
client pay for it by what they see in the
courtroom. Why is this any different? Why do
we make the conference room sacrosanct so that
what goes -- you are free to act up, act out,
be an obnoxious idiot in a conference room,
part of a judicial proceeding; but when you do

it in court, the same conduct in court, you

pay a price for that. I mean, we don’t try
cases behind screens. So I don’t see where
there is any unfairness to this at all. I
mean --

MR. MARKS: Well, you asked --

CHAIRMAN SOULES: David Jackson
had his hand up, and then I will go around the
table. |

MR. JACKSON: Well, the reality
of a videotaped deposition, though, is that
the lawyer is not going to be on camera
anyway. So if that’s what you are trying to
get before the jury, that’s not going to get
there. The words he says will be on the

written transcript, and they will be on the
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audio track, but the jury is not going to get
to watch the lawyer’s demeanor. He is going
to be watching the witness.

CHAIRMAN SOULES: John Marks.

MR. MARKS: I was just going to
say that a lot of things go on in a deposition
that aren’t admissible in court. I mean, you
ask questions, you elicit information that
would not be admissible and yet it’s
discoverable. So a lot of things happen in a
deposition that don’t necessarily get into the
courtroom, and that’s based upon what is
really evidence and what is not really
evidence, and this is certainly not really
evidence that I have ever known about.

MR. SUSMAN: That’s why we
have -- you must get the permission of the
court to do it.

CHATIRMAN SOULES: Alex
Albright.

PROFESSOR ALBRIGHT: We talked
about all of this in the subcommittee, and I
remember asking the same question about, well,
how is this going to be admitted into

evidence, and I remember Scott McCown saying,
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well, if it pertains to whether the witness is
telling the truth or not it is admissible
evidence, and so when you do have the
situation where you have the witness being
coached, the lawyer telling the witness what
to say, then it is admissible under the Rules
of Evidence, and we also have it at the
discretion of the judge. We don’t really
think this is going to happen a whole lot of
times, and I think what Scott says is
absolutely right. This is only in the
absolute worst situation where the conduct is
such that you can’t believe the witness
anymore and the lawyer -- and the jury is
entitled to know about why you can’t believe
this witness.

CHAIRMAN SOULES: How is it
admissible, what a lawyer tells his client?

PROFESSOR ALBRIGHT: Well, it’s
not what the lawyer is telling the client.
It’s that the witness is being coached
throughout the testimony.

CHAIRMAN SOULES: So do you
call the lawyer in the trial to prove that the

lawyer coached the witness? 1Is the lawyer by
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this made a witness at trial and disqualified
from continuing to represent his client?

PROFESSOR ALBRIGHT: I don’t
think so at all.

CHATIRMAN SOULES: Paul Golad.

MR. GOLD: Wait. I don’t see
this discussion here the way it’s going. If
we start off with the assumption that
testifying in a deposition is the same as
testifying at trial, which it is, which it
most certainly is. You may use a deposition
just the same way as if the person were called
at trial. Now, I don’t understand why in a
deposition an attorney can act like a complete
ass, and no one seems to care about that even
though we all get on this bandwagon of
civility and everything, but at a trial we
have to dress a certain way. We have to look
a certain way. How we ask the questions is
all considered.

If an attorney says something during
trial a judge can’t prevent him from saying
anything during the trial, but if he says it,
it gets before the jury, and the same thing

should go with a deposition. I do not
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understand the concept that the acts of
attorneys should be kept from a jury because
it happened during a deposition. I think a
tremendous amount of abuse of the discovery
system and a considerable amount of the delay
that takes place takes place in these
conference rooms, and like it or not we are
protecting it. We seem to like it.

I mean, it’s like you can send an
associate who is a complete numbnuts to a
deposition who has absolutely no tact, no
brains, whatever, just with a list of
gquestions and say, "We don’t care how you get
the information. Be a complete ass about it.
Just get it. Bring it back on a shield,
because all we have to do is have the data and
our smooth-talking, well-dressed attorney at
trial will know how to smile to the jury, be a
gentle person, and get it before them," and
that’s what happens, and that’s abominable,
and I think we should put a stop to it, and
one of the ways of doing it is to be able to
show that type of conduct to the jury, and I
think this stuff about evidence is not an

issue at all, no more than it’s an issue when
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it happens at trial.

MR. SUSMAN: In spite of your
disallegiance to the subcommittee this morning
I have been asked to announce that we will let
you back in.

MR. GOLD: Well, thank you.

MR. SUSMAN: Rejoin our
deliberations in spite of the fact that you
were a traitor this morning.

MR. GOLD: I understand. It’s
a tough subcommittee. It really is.

CHAIRMAN SOULES: Steve
Yelenosky.

MR. YELENOSKY: I agree with
that. I guess I am just trying to envision
how this is going to work if it doesn’t go to
the credibility of the witness, if it’s just
abusive. "Now, ladies and gentlemen of the
jury, we are going to show you a little scene
in which counsel is abusive of a witness." I
mean, it isn’t -- Paul is right. It isn’t an
explanation to say that it goes on outside the
courtroom because it should be treated as the
courtroom, but suppose you had a jury out and

you had a voir dire and an attorney who was
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acting like a jerk. When you brought the jury
back in you wouldn’t say "Now, we have a
videotape of how the attorney was acting like
a jerk during voir dire," you know.

HONORABLE PAUL HEATH TILL: Not
a bad idea.

MR. YELENOSKY: It might be a
good idea, but what’s the basis for it?

CHAIRMAN SOULES: David Perry.

MR. PERRY: Well, I think that
the comment that was just made contained its
own answver. It would make sense to allow
attorney conduct to be shown to the jury if it
was in a context where it affected the
credibility of the witness with regard to a
particular question and answer, but if it’s in
some other context, it doesn’t. It seems to
me that to some extent we have got -- we kind
of do have the cart before the horse on this
subject. Judge McCown I think made the point
that the real important thing about this rule
is that it does change what attorneys are
allowed to do during a deposition process.

The important part of it is that it

prohibits a lot of the unnecessary objections
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and things of that nature, and I think there
are some details that maybe need to be further
worked out on this, but I think everybody
probably agrees that nobody is wanting to play
videotapes to the jury unless it is something
where the conduct of the lawyer at that point
would affect the credibility of the evidence
that somebody is trying to shuffle.

CHATRMAN SOULES: Judge
Peeples.

HONORABLE DAVID PEEPLES: I
want to be sure I understand how it works.
Now, if in trial in the courtroom a question
is asked and a lawyer wanted to go caucus with
his witness, the jury would see that. Okay.
As I understand this if that happens in a
deposition and it’s video, this would allow
the judge to show that bit to the jury instead
of turning down the volume and letting them
edit it prior to trial. ©Now, certainly it
would have that effect. Now, do I hear
someone saying that this provision here
underlying would allow the victimized side to
come in and say, "Judge, we don’t want to

offer Witness Jones, the testimony, but we
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have got five minutes worth of abuse by the
other lawyers that we want to show." You
don’t mean that, do you, Steve?

MR. SUSMAN: No. That was not
what we --

HONORABLE DAVID PEEPLES: Okay.
So what this means is the volume doesn’t get
turned off during the abuse if the judge so
rules.

MR. SUSMAN: That’s right. And
I have no problem really basically with the
notion of you would add to it some phrase if
you want to, which we considered adding, that
it’s played, I mean, one, at the request of
the offended party rather than the offending
party and, two, that the court deciding
whether it should come in should consider
whether it may view the veracity of the
testimony, have some effect on, I mean, the
testimony so that you may have to make that
connection.

CHATIRMAN SOULES: Judge McCown.

HONORABLE F. SCOTT MCGOWN:
Before we give up so quickly, Steve, let me

make one point. If you file a lawsuit and the
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defense attorney calls you up and says "If you
send me any interrogatories or any deposition
notices two guys are going to come over and
break your legs," and is that admissible?
Well, it doesn’t go to the veracity of any
witness. 1It’s behavior by the lawyer, not by
the client, but that falls under the category
of obstruction of justice. You are attempting
to shut down their discovery from which we
ought to be able to make some inferences about
your case, and so if you have got five minutes
where a lawyer is engaging in high level abuse
why is he doing that? The reason you engage
in high level abuse is to discourage the other
side from pursuing their case, and I think
that supports an inference about their case
and about your case.

And frankly, we didn’t envision that this
would be very controversial because I think
it’s going to be worked out in specific
context by specific rulings by the trial
judge. Trial judges, and I am one of them,
are not going to want to take a lot of time to
try collateral behavior by the lawyers, and I

think they are going to be slow to let that

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452-0009




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

2647
in, but if you have got lawyer behavior that
either does go to the witness’ veracity where
you say to the witness, "Was the light red or
green?" And the witness says "It was green,"
and the lawyer interrupts and says, "Don’t you
mean it was red?" And the witness says, "Oh,
yeah. It’s red," that the jury ought to see
that as well as the abuse.

CHATIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: I don’t
agree that that type of behavior supports an
inference of the type you are suggesting. We
have all had some, I think maybe in past
years, limited experience with this. I recall
one case where a woman lawyer in our firm was
in effect verbally, sexually assaulted at a
deposition, told things the equivalent to what
you are talking about. That supported an
inference that the lawyer who said it was a
low-1life, but it didn’t really support an
inference about his client’s claim or the
factual issues that would be involved in the
disposition of the case, and I don’t think we

ordinarily draw inferences at that level. I
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think we are probably more restricted than
that rather than less restricted in terms of
either the prior bad acts or the person we are
talking about.

CHATIRMAN SOULES: John Marks.

MR. MARKS: I think there may
be two issues here, and I agree that maybe
anything that affects the credibility of the
witness may should be shown to the jury.

PROFESSOR DORSANEO: I agree
with that.

MR. MARKS: And that could
be -- maybe we ought to expand that concept a
little bit. You know, a lawyer by his
objections or by his statements attempting to
educate the witness on what to say, that sort
of thing, but to have a blanketvdeal like this
without any relationship whatsoever to the
issues in the case seems to me would not be
the best thing to do.

HONORABLE F. SCOTT MCGOWN:
Well, Steve’s offered to compromise, and I can
live with that because, as I say, I think this
is a rule that operates at the outside, and

it’s the other rules that are really going to

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 » 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2649

control deposition conduct.

CHAIRMAN SOULES: All right.
Does this statement mean that the judge can
ignore all Rules of Evidence in admitting
deposition testimony? That’s what it says.

MR. LATTING: What’s the
compromise?

MR. SUSMAN: I’'m sorry. That
was never --

HONORABLE F. SCOTT MCGOWN:
Well, what Steve’s -- in answer to Luke’s
question I guess I am having trouble
understanding it because if it goes to the
credibility of the witness; for example, if
you say in the courtroom to the witness in the
courtroom in front of the jury, "Was the 1light
red or green?" And the witness says "green,"
and his lawyer jumps up and says, "Don’t you
mean red?" And the witness says, "Yeah. I
mean red." All of that is part of the
evidence and all we’re saying is that if it
happens in the deposition where you coach the
witness through your answer, where you take a
strategic break from and thus shielding the

witness from a series of cross-examination,
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that that would be shown to the jury, too, at
the option you would have to -- I think Judge
Cornelius is right. You have to redraft the
rules so that it’s the offended party not the
offending party that gets to offer it, and the
judge would have to make sure it went to
credibility, but I don’t see that that would
violate a rule of evidence, any rule that I
can think of. I think that would just be
showing the context of the Q and A, the whole
context including the coaching.

CHAIRMAN SOULES: Are you
talking about lawyers’ statements or the
witness’ statements?

HONORABLE F. SCOTT MCGOWN:
Lawyers’ statements.

CHATIRMAN SOULES: Okay. Well,
it doesn’t say that.

MR. LATTING: Why can’t we
already do that, by the way?

MR. CURRY: I do that all the
time now.

MS. SWEENEY: Yeah. That'’s
existing law. We show that to the jury now.

I mean, if you have got a video depo and you
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are asking questions and the other side barges
in the middle of the question I play that
stuff straight on through. What are they
going to do, stand up and object to it? You
know, so the difference I think is as opposed
to interrupting a gquestion or addressing the
witness is the tirade or the tantrum. That'’s
a different issue. The part about talking to
the witness and bumping in and saying "Hey,
wait. Don’t you mean red?" That’s existing
law. We are not changing anything with that.
The difference heré is giving the judge
permission to play the five-minute temper
tantrum with the throwing and the slamming and
the stomping around, and that is different,
and I don’t know how you justify that under
the Rules of Evidence, but the other is no
change.

CHAIRMAN SOULES: Paul Gold.

MR. GOLD: And mine, as an in
between, is that I find the trouble with the
objection, "I object to the form."™ That is a
tricky question because you have given him
testimony that the light was green when, in

fact, you know that it was red and by the time
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they get through with this objection then the
person changes their testimony so that the
objection never comes in. I mean, a person is
shrewd enough to shroud it in an objection,
and that’s what the whole problem is now is
that -- and we will see when we get to these
other provisions is that under the guise of
objection all sorts of things are conveyed to
the witness, either to testify a certain way,
change testimony, or not answer anything at
all, and it’s not the situation necessarily
where the person barges in because I do
believe that that can still be played. It’s
where they make an objection and then the
minute there is the objection then the judge
feels constrained about putting an objection
before the jury, which I have always found to
be somewhat difficult to understand since if
it happened at trial the objection would be
played to the jury anyway. You don’t send the
jury out every time there is an objection, and
that seems to be why I have a problem here is
why in a courtroom we wouldn’t shield the jury
from this type of conduct, but when it’s in a

deposition, we do. We just give them the
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sanitized version of question and answer, and
it’s l1like an attorney was never there.

CHAIRMAN SOULES: Steve Susman.

MR. SUSMAN: Again, maybe we
ought to not get hung up on (4) right now and
come back to it because -- I mean, on (3)
because basically our feeling was that if you
enact (4), (6), and (7) as written there is
not going to be a hell of a lot of need for
(3) other than just a mechanism to enforce
(4), (6), and (7). On the other hand, if you
did not enact (4), (6), and (7) as written (3)
might be good in and of itself because -- I
mean, certainly it would if you had a right to
have this played because people would not -~ I
mean, they do kind of go together is all I am
saying, and maybe we ought to go to some of
the other ones and then come back to (3)
because, I mean, if everyone follows (4), (6),
and (7) there is not going to be much left,
Paul.

MR. GOLD: That'’s right. I
agree with that.

MR. SUSMAN: That I can

imagine. And it’s not hardly worth fighting
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about other than if you want to make kind of
an enforcement mechanism to make people abide
by (4), (6), and (7) because as you say after
the cat’s out of the bag it may be too late.
CHAIRMAN SOULES: You want to
move then to (4), (6), and (7)

MR. SUSMAN: Yeah. I would

like to.

CHAIRMAN SOULES: All right.

MR. SUSMAN: Yeah. Actually
(4), (5), (6), and (7) go together because --
Alex is saying do (7) first. We moved it
back.

PROFESSOR ALBRIGHT: That'’s
right.

MR. SUSMAN: We have moved (7)
where it is for a reason, and we put (7) where
it is because we began with the notion of
keeping lawyers quiet, no objections during
depositions. That’s where we end up, and so
the question comes to us, how do you protect
yourself? What do you do if you can’t object?
What happens if the deposition gets used? And
that’s why we begin with (4) and (5) to see

what you can do when things go wrong.
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In the first place (4) says you can’t
instruct a witness not to answer a question in
four circumstances. Otherwise you should not
instruct them not to answer, and those
circumstances are you can instruct them to
assert a privilege. You can instruct them not
to answer to enforce a limitation on evidence
directed by the court. You can instruct them
not to answer to protect a witness from an
abusive question, and you can instruct them
not to answer to present a motion under
paragraph 5.

The limitation on evidence directed by
the court would be you are not to engage in
any discovery on the merits. I want you only
to discover personal jurisdiction facts in
this deposition. You could stop that kind of
questioning, or class action issues only, not
the merits, or something like that. An
example of protecting a witness from an
abusive question would be, we thought, if
sufficient protection where the question is
really "When did you stop beating your wife?"

When it is a question that generally is

so unfair that it’s categorized as abusive,
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and you then adjourn the deposition, and if
the court later determines or determines that
you have =-- the deposition can go on, but if
the court later determines here that you are
wrong in instructing the witness not to answer
the court may order that the reconvened
deposition does not count against the
deposition time of the party taking the
deposition. Kind of a built in sanction.
There is a price that a lawyer pays 1if he is
wrong in instructing a witness not to answer,
and that is the time when the thing gears up
to ask the question again the other lawyer has
free time without it counting against his 50
hours. That’s the instruction not to answer.

Terminating the deposition, we provide
that any time during a deposition a party or
deponent may move to terminate or limit it on
the ground that it’s being taken in bad faith
or in a manner as to reasonably annoy, harass,
oppress, or embarrass the party. Again, we
felt it necessary to set these things out in
bold print at the beginning so people don’t
feel that in an objectionless deposition

environment, which is what we envisioned
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basically under No. 7, that they are serving
up witnesses as raw meat to the mercy of an
abusive lawyer. And again, the penalty for
terminating a deposition to get a ruling from
the court is that the reconvened deposition
shall not count -- the court may order that it
shall not count against the time of the party
who found it necessary to reconvene the
deposition.

(6) on conferences is pretty well -- I
mean, that comes from a number of local rules,
the private conferences should be for the
purpose only of determining whether a
privilege should be asserted, but then private
conferences could be held during normal
recesses, lunch. Some rules, we saw one local
rule that prohibited private conferences at
any time during the day of the deposition,
which we thought too far.

And No. 7 is our no object rule. No
objection should be made during the oral
deposition. The party may make and the court

shall consider any objections to the question

tendered as evidence. On the subject of

leading questions we thought the way to handle
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that is if the lawyer feels that the
questioner is questioning and likely to ask
leading questions of a friendly witness that
the lawyer should advise the questioner at the
beginning of the deposition that this is not
an adverse witness, you are not entitled to
lead this witness, and I will object at trial
to your trying to introduce answers to leading
guestions. That’s enough. Then the
questioner proceeds at his own risk, and
lawyers have to be good enough to recognize
the difference between a nonleading and a
leading gquestion. You preserve it by giving
that one warning at the beginning of the
deposition.

And I think that that’s basically what we
have in mind. Of course, the parties can
agree or the court can order in a case that
objections can be made, but even then we
wanted the objections to be kept simple,
simply stating the grounds thereof, with none
of these narrative objections. In fact, the
penalty for asserting a narrative objection
that coaches a witness is that the objection

does not preserve, but the narrative objection
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just doesn’t preserve the objection at all.
So if you have got a real good objection under
a regime where you are allowed to ask it you
better ask it in a short form. That is
essentially our conduct rule, and as I said,
if people follow those -- we enact them and
people follow them there is not going to be
that much of interest to videotape or play to
a jury.

CHAIRMAN SOULES: Question.

MR. SUSMAN: Yes.

CHAIRMAN SOULES: The only time
then that there will be objections is when the
parties have agreed --

MR. SUSMAN: Or the court
orders it.

CHAIRMAN SOULES: -- to have
objections on the record at the deposition or
the court has made a special discovery order
to that effect?

MR. SUSMAN: Yes.

CHAIRMAN SOULES: All right.
What about nonresponsiveness? Did you think
about that?

MR. SUSMAN: Yes. I mean, we
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talked about it at great length, and we came
to the conclusion that that is -- you should
not be allowed to object to the
nonresponsiveness of an answer.

CHAIRMAN SOULES: So if I can
get a witness full enough to really rain on
you and you ask him a question and he starts
raining, that’s admissible testimony?

MR. SUSMAN: No. No. Let
me -- I’m sorry. At the time of trial you can
object to it. Okay. At time of trial you can
object to a nonresponsive answer.

CHATRMAN SOULES: Okay.

MR. SUSMAN: The answer is
nonresponsive, and if the lawyer wasn’t
careful enough to go reask the question --

CHATIRMAN SOULES: Then
responsiveness works both ways. It could
work.

MR. SUSMAN: Yeah.

CHAIRMAN SOULES: If I get a
nonresponsive answer I like then I better ask
another question.

MR. SUSMAN: If you get a

nonresponsive answer you like, you better ask
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another question, and that’s where we thought
the video -- the ability to show it to a jury
would also be helpful; that is, that you
couldn’t just put in the questions you want.
You know, "Isn’t the sky blue?"

"Yes."

"What color is the sky?"

"Blue."

And at that kind of deposition the jury
would see very quickly what’s going on if they
could see the whole thing, not just the part
you want them to see.

CHATIRMAN SOULES: Okay. David.

MR. PERRY: At the last meeting
we had we actually discussed -- we had not
finalized. The subcommittee had not finalized
the details of how the no objection situation
would work. We discussed some other
formulations, one of which is reserving all
objections to the time of trial if you are
deposing an adverse witness; but for example,
if you are deposing maybe a neutral witness or
a lay witness that is not likely going to
actually come to trial then in that situation

you may need to make the objections at the
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time so that they can be cured or waived.
There may be situations where you don’t mind
leading on matters that are not in dispute and
a person would need to make a leading
objection. So there are some other -- the
matter was not completely resolved by the
subcommittee, and probably it would be good to
get the guidance of folks as to what
approaches ought to be taken.

CHAIRMAN SOULES: Doyle Curry.

MR. CURRY: I have got a real
problem with both the leading and
nonresponsive. I don’t perceive that those
are problems in delaying depositions or adding
time to them. The objection to leading simply
says that, "objection, leading” and you go
right on. It doesn’t slow it down at all.
"Objection to nonresponsive." That doesn’t
slow it down at all. If I'm asking the
questions and I consistently lead and somebody
says "objection to leading," and I’m the one
that’s using up my time, not this fellow
that’s objecting to it. And I have to make
the decision. I either quit leading, or I

continue to use up my time like that.
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And to give somebody a blanket objection
in the beginning that goes right on through,
and you go through a deposition and some
question that you ask may be construed to be
leading. You have got some factual
information that’s pertinent, otherwise
admissible, and because of some problem or
just an inadvertent guestion the way you ask
the question is leading, it gets knocked out,
and the person is gone. You can’t get him
back. You can’t redepose him. It seems to me
we are letting the tail wag the dog. We are
trying to shorten depositions. We are trying
to stop people from stonewalling and doing
things that are delaying and causing you to
use up your time, and it seems to me that
people objecting for leading questions and
objecting to nonresponsive questions are not
using up the time. I mean, I don’t see that
we need that in this area.

CHAIRMAN SOULES: Bill
Dorsaneo.
PROFESSOR DORSANEO: In my

experience, which thank heavens for

depositions is limited in recent years, when
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we put the form of the question business in
204 it seemed that the practice developed
where lawyers would claim that a particular
gquestion is ambiguous or somehow otherwise
attack the gquestion in order to basically
screw up the works, and I gather in your
proposal that would be something that you
could articulate at trial. Maybe you wouldn’t
get anywhere with it.

MR. CURRY: Are you talking to
me? Oh, Steve.

PROFESSOR DORSANEO: Steve.

MR. SUSMAN: Come again.

PROFESSOR DORSANEO: I agree
with Doyle that the leading question form of
the question objection is not a problem, and
it’s not a problem to allow somebody to make
it as a warning after they hear a particular
guestion.

MR. SUSMAN: Right.

PROFESSOR DORSANEO: But other
types of form of the question objections are
real problems at depositions, and I guess I
would end up agreeing with him that as far as

the leading issue I don’t see it as a problem,
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and I don’t see that the cure to the problemn
is very good either.

MR. SUSMAN: We didn’t --

CHAIRMAN SOULES: Steve.

MR. SUSMAN: I think on leading
we basically didn’t see it as =-- I mean,
someone could sit there and repetitively
during this deposition say "Leading. Leading.
Leading. Leading." Alternatively we didn’t
see any problem with just asking at the
beginning of the deposition to say "You can’t
lead this witness and if you do, you do so at
your own jeopardy."

CHAIRMAN SOULES: Well, that’s
going to be a standard --

PROFESSOR DORSANEO: Well, that
will be a prophylactic objection.

CHAIRMAN SOULES: -- objection
that every associate is taught to do.

MR. CURRY: Well, they will
just do that in every deposition.

MR. SUSMAN: Well, what’s wrong
with that?

PROFESSOR DORSANEO: It will

just prolong the deposition. That statement
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will always be made.

CHATIRMAN SOULES: Paula.

MS. SWEENEY: There 1is a
certain judicial economy that’s recognized
even at trial of being able to lead on
nonobjectionable things. If you want to lead
through the preliminaries, you do it, and you
get to where you are going, and if you can
just lay behind the log and let them do that
and then at trial object to all of it and keep
the depo out, which I guarantee someone will
do, then you are defeating all that economy of
time that you get by being able to lead where
it’s not an issue.

So you know, saying "object to leading"
when you need to, it doesn’t slow things down,
and it allows the person to cure the problem
at the depo as opposed to maybe the problem is
if you say "form and responsiveness" then form
could lead itself to the abuse that Bill is
talking about with, "Well, that’s ambiguous
because you failed to include," and then you
get back into that old problem, but if you are
talking about leading and responsiveness then

you cure at the time of the depo when it can
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be fixed something that is easily curable and
at the same time you preserve the efficiency
of being able to lead over things that nobody
cares about and save some of your very finite
number of hours for the more important stuff.
I would suggest that to you-all, that you
phrase it that you object --

MR. SUSMAN: Retain leading as
an objection?

MS. SWEENEY: And it’s not a
problemn.

PROFESSOR DORSANEO: Compound
questions are a problem, too. I mean, there
are some other form things that are legitimate
things. You can’t tell what question they
answer.

MR. MARKS: Well, you can’t
really understand the question.

CHAIRMAN SOULES: Rusty
McMains.

MR. MCMAINS: Well, in that
same regard I think is where a lot of abuses
do occur in terms of asking either
hypothetical questions or assuming things or

claiming that witnesses prior to this witness

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452-0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2668
or other witnesses said something, and so you
are calling them liars, right, and what you
are basically saying is lawyers aren’t
supposed to protect people from that kind of
behavior.

PROFESSOR ALBRIGHT: You can
instruct them not to answer.

CHAIRMAN SOULES: What, on the
ground that it’s abusive?

MR. SUSMAN: Okay.

MR. MCMAiNS: But see, that'’s
where you really do get into the argument as
to what form of the guestion means.

MR. SUSMAN: The subcommittee
always has some hip pocket fall back, you
know, fall back kind of proposals when things
get tough.

CHAIRMAN SOULES: This is Paul
Harvey Susman here.

MR. GOLD: The rest of the
story. Right.

MR. SUSMAN: This is an
official subcommittee fall back proposal.

HONORABLE F. SCOTT MCGOWN:

This is in case the group wasn’t as
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enlightened as the subcommittee.

MR. SUSMAN: No, no, no.
Because David Perry has some unofficial
subcommittee fall back proposals. This is an
official subcommittee fall back proposal.

MR. CURRY: This is in case we
were asleep.

MR. LATTING: Susman, you had
this all the time?

MR. SUSMAN: I mean, again, the
sense of the subcommittee is it’s not worth
fighting long over this. If we can get rid of
the most abusive kind of deposition coaching
and speechifying and particularly if you will
go to a regime that keeps -- leaves the
jeopardy of having what you do say shown to a
jury if you abuse this, it will become
obvious. No one is going to sit there over

and over again and "objection,

mischaracterization. Objection,
mischaracterization." And someone will figure
out what this lawyer is doing. This will

preserve during the deposition three types of
objections. You can say "objection, leading."

You can say "objection, mischaracterization."
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You can say "objection, nonresponsive." These
are the only ones you can say.

MR. MARKS: What does
mischaracterization mean?

MR. SUSMAN: Huh?

MR. MARKS: What does that
mean?

MR. SUSMAN: Whatever you want
it to mean. Well, whatever you want it to
mean, and I assume with your own witness you
will have some game plan worked out in advance
that it will mean something to your witness.
Objection to a leading gquestion, I mean, will
mean something.

MR. MCMAINS: Now, think about
this before you answer.

MR. SUSMAN: Our problem was we
did not know how to come up with a form
objection that is not coaching but that
generally covers, you know, if someone has
compound, argumentative, assumes answer not in
evidence or some -- you know, the various ways
lawyers have figured out to make objections
that are coaching, and so we had to come up

with something, and this was the one we could
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come up with. "Objection,
mischaracterization" but if, you know, you
could have it "objection, doll." Whatever
word we want to use to describe --

MR. MARKS: But what does it do
though, Steve? What does it do for you? I
mean, you have got the objection.

MR. MCMAINS: If you don’t make
it it’s waived is what he is saying. What he
is saying is that in this context if you don’t
make it it’s waived.

MR. MARKS: Okay. So you make
it. What are you actually preserving?

MR. CURRY: Whatever objection
you had to that guestion.

MR. MARKS: Whatever it might
be.

MR. SUSMAN: Well, a whole heck
of a lot.

MR. MARKS: Why can’ﬁ we just
say "objection"?

MR. GOLD: Well, that was an
alternative, too.

CHATRMAN SOULES: We are

getting too many people talking now. John
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Marks, do you need to complete a thought?

MR. MARKS: ©No. That’s it.

CHAIRMAN SOULES: Judge McCown.

HONORABLE F. SCOTT MCGOWN: The
answer to that question is to distinguish it
from leading and nonresponsiveness. If you
have got a leading, you say, "leading." If
it’s nonresponsive, you say "nonresponsive."
If the question somehow -- I think we were
primarily thinking of facts not in evidence or
as Rusty said the o0ld trick of saying what
some witness previously testified to that he
didn’t or restating your own witness’
testimony from 30 minutes ago in a way that
isn’t right. It gives you a verbal tact, a
leverage to make an objection and preserve the
complaint so that if they don’t cure it, and
they are usually going to know when you object
what they are doing wrong, and if they don’t
cure it, then you have got a handle for the
trial judge to exclude that portion of the
deposition. There is no perfect way to do
this. I mean, we are kind of trying to figure
out how to slice it.

MR. SUSMAN: John, the one we
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were most concerned with, I think now it’s
coming back to me, is this notion where you
ask a witness, "Now, you testified this
morning, Mr. Jones, blah-blah-blah-blah."
Okay. Which is nothing like what he testified
and the problem at a real trial the jury will
have seen the morning and know it was nothing
like what he testified. With the deposition
scenario that’s not necessarily true. You may
only get that answer, that lawyer’s testimony
and the answer. Yeah. The witness says
"yeah" not thinking clearly, that you should
be able to frame an objection that would allow
you to go back and show that this was truly a
mischaracterization of what the guy testified
to. I mean,’we struggled with this. I will
tell you that. Maybe we didn’t fall back far
enough.

CHAIRMAN SOULES: Elaine
Carlson.

PROFESSOR CARLSON: What was
the thought of the committee in not including
an objection "calls for a legal conclusion" as
a form of objection? Is that just going to be

preserved for trial or is that a judicial
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admission or what happens?

MR. SUSMAN: I think the
feeling would be that -- yeah. That that
would be certainly preserved for trial
probably. Oh, I guess some of the feeling was
that that would be a usual coaching objection.
That calls for -- "Didn‘’t you agree with
Mr. Jones that you would do something?" That
calls for a legal conclusion. I mean, why
give that --

PROFESSOR CARLSON: How about
"Do you really think this conduct is a
violation of the Deceptive Trade Practice
Act?"

PROFESSOR ALBRIGHT: But isn’t
that a situation where you can say "I instruct
the witness not to answer that question."

PROFESSOR CARLSON: Because
what?

PROFESSOR ALBRIGHT: Because it
calls for a legal conclusion. This is not a
lawyer witness.

CHAIRMAN SOULES: That’s not in
the form.

MR. MARKS: It’s not in there.
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PROFESSOR CARLSON: Is that
right?

MR. SUSMAN: It’s an abusive
guestion. Yes.

PROFESSOR ALBRIGHT: We meant
abusive to have a broad meaning, not meaning
to be -- not just that you are being rude to
the witness but that you are asking an
improper question.

PROFESSOR CARLSON: What if my
client answers that in a way that admits
themselves out of that contention? Now, have
I got a judicial admission or no? I don’t?

CHAIRMAN SOULES: Bill
Dorsaneo.

PROFESSOR DORSANEO: Well, I
think most of these things we can probably
escape by legal conclusion. We can deal with
that at trial. If it’s a legal conclusion at
the deposition it’s a legal conclusion at the
trial, but saying "mischaracterization" has
kind of like, "Well, bless his heart, so we
will just have to finish here today and we’ll
just let this be covered by

mischaracterization.™
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It’s a good try, and I am not meaning to
be critical of it, but I probably would prefer
to try to be more specific even if we had to
add one more. It seems to me that the
compound question problem is a real problem.
That’s real difficult because if you get an
answer to a compound question at trial my
understanding is that the answer is whatever
the answer given is to either question for
trial purposes and for appellate purposes, and
that’s not good enough. And that’s not
because there isn‘t anything you can do about
it.

I don’t know whether mischaracterization
gets to that. If it does because it gets to
everything then it may also get to "that’s
ambiguous," which I don’t like. I don’t want
it to be that broad. Assuming facts not in
evidence, that many times can be dealt with at
trial, but sometimes it doesn’t look like
that. It looks like the witness is being
asked both questions. Maybe that’s a two
questions problem, too, and I am not sure I
have gotten this all figured out, but I would

try a little harder to figure it out, and if

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 « 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2677
we left something out that turns up later,
well, to me that’s better than something
opaque like "mischaracterization."

CHAIRMAN SOULES: Robert
Meadows.

MR. MEADOWS: Actually I think
I would go the other way because the whole
reason for making these objections at the
deposition is to put the gquestioner on notice
that he’s asked a gquestion where there is a
problem so he can correct it. So if you have
got leading, nonresponsive, and you just say
"objection as to form" for everything else
then the questioner can ask for a
clarification. "What do you mean?" Compound
question, calls for, you know, whatever, and
then you can explain it. You just can’t do
any more to begin with.

MR. SUSMAN: If you want the
explanation.

MR. MEADOWS: Yeah. If you
don’t want it --

MR. SUSMAN: I love it. Let’s
change it "objection, form." How about

"objection, form"?
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MR. MEADOWS: That way if the
questioner likes his question, he is not
worried about it, he doesn’t explain it. He
just goes on.

CHAIRMAN SOULES: Let’s start
here with Judge McCown, and I will go right
down the table with the following hands.

HONORABLE F. SCOTT MCGOWN:

What Robert said I think is real important,
that you need to distinguish between what
happens at the deposition and what happens at
trial, and legal conclusion is a good example.
I think a lawyer is entitled to ask a 1lay
person in deposition what their legal
conclusion is. That doesn’t make their legal
conclusion admissible at the time of trial,
but that’s the very kind of thing we are
trying to get away from is arguing about at
the deposition whether the queétion is going
to get asked or not, whether it’s a good or
bad question. That objection will be there
and can be made at the time of trial.

The other thing that we envisioned
happening under a basic no objection regime is

there might be a little more cross-examination
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of your own witness when you are defending the
deposition. So, for example, with compound
question, which bothers lawyers it seems to me
a whole lot more than it bothers witnesses,
"Were you driving fast, and was the light red"
is a compound gquestion which most witnesses
manage to handle. I think they manage to
handle a lot of compound questions, but if
they don’t and you are defending the
deposition, you can come back on
cross-examination. You may not have many of
them, but you might say, "Now, Lawyer Jones
asked were you driving fast, and was the light
red. Let’s break that apart. First, were you
driving fast?"

"Yes.

"Second, was the light red?

"No.™"

You can do a little cleanup. I would
hate to see us go to the system where we are
simply asking, "objection, form" and then have
the lawyer be able to ask, "What is your
objection to form" and then have a statement
of what objection to form is because it’s the

dialogue between the two lawyers that causes a
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lot of problems and can quickly get out of
hand when you don’t have a judicial officer
there. The whole point of the no objection
regime is to try to keep the lawyers from
talking to each other very much or from having
much coaching in front of the witness, and
that is going to be a lot of coaching.

MR. MEADOWS: But most of the
time when you say "objection, form" the
questioner knows just as well as the person
objecting what the problem is, and then he
doesn’t have to ask anything more. He can
reframe his question and go on. If I ask a
compound question, and somebody says
"objection, form" I know it’s a compound
question. I will just restate it or else I am
not worried about it, you know, I won’t restae
it, but the interference is over with by that
statement unless I invite more.

CHAIRMAN SOULES: Okay. Who'’s
next here? Paul Gold.

MR. GOLD: I agree with Robert.
We had this discussion in the subcommittee at
one point, and it still seems like a very

viable proposal in that someone objects to
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form, it’s left to the party that’s asking the
questions as to whether they want to waste the
time getting the objection or just go on or
choose that, you know, I know what the
objection is. I know what the problem is. I
want to move on with it anyway. I don’t want
any dialogue.

And I think what we are trying to avoid
is -- and I want to modify Judge McCown’s
statements just a little bit. It’s not all
conversation between the attorneys but just

the stuff that is just meaningless dialogue

that goes on. I mean, i1f someone requests
some guidance, requests -- someone objects to
form, and you say, "Well, what is it?" And
they say, "Well, you are missing a predicate."

And then you go, "Well, what is the
predicate?" And they say -- generally when I
ask that in deposition they say "We are not
going to tell you," which always seems kind of
anomylous to me since if you ask at trial they
have to, but you know, it’s up to the
questioning party how much dialogue they want
to have because it’s against their clock. So

I think that that would be a viable
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alternative to all of this, is just say
"objection, form" and then if they want
clarification they can get it to the depth
that they want it.

MR. SUSMAN: Would you do
"objection, form" for leading, too? Would
that cover it, or leading would be separate?

MR. MEADOWS: I would say
separate.

MR. SUSMAN: So you could have
leading, form, and nonresponsive.

MR. GOLD: Yeah.

MR. SUSMAN: Could we get a
show of hands whether --

MR. LATTING: Well, can I ask
one question? Why say "form" at all? Why not
just have leading, nonresponsive, and
objection.

MR. CURRY: That’s the way we
do it now, as a practical matter.

MR. LATTING: Po we want to
attach "form" to it for some reason?

MR. SUSMAN: I think we want to
do "form" because we want to make sure it got

typed up right in the transcript. I don’t
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know. I just --

PROFESSOR ALBRIGHT: I have a
question.

CHAIRMAN SOULES: Okay. Alex
Albright.

PROFESSOR ALBRIGHT: Are we
going to require the objection to form, any
form objection has to be made at the
deposition or else it’s waived?

MR. SUSMAN: Yes.

MS. SWEENEY: Yeah.

MR. GOLD: Uh-huh.

MR. MARKS: Well, isn’t
objection as to a leading question as to form?
MR. CURRY: Yes.

MR. MARKS: So wouldn’t two be
just as good as three?

MR. CURRY: Except that leading
is so common they wanted that separate.

MR. MARKS: But you know when
you lead.

MR. CURRY: I don’t.

MR. MARKS: Not always.

MR. GOLD: Not all the

associates that come to all the depositions
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do.

CHAIRMAN SOULES: Doyle Curry.

MR. CURRY: The difference in
leading is that the Rules actually promote
leading. A lot of people don’t think that,
but when you read the Rule it does promote
leading. It gives you a whole bunch of
exceptions when you should lead, and the
courts are never told to prohibit leading.
They just say -- it says they should avoid
leading questions, and then they give you a
string of exceptions that are so long most of
the judges I go in front of they want you to
lead as much as you can ’‘til you gef down to
the things that are in dispute and then stop
leading. And so most lawyers, they take two
days to try a case that ordinarily takes four
because they lead, and they lead all the time
down to those critical questions. That’s why
they separated it.

MR. MARKS: But the Rule says
as to the form of the question or the
responsiveness of the answer, and form of the
question covers leading and everything else.

MR. CURRY: Exactly. But
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leading is so common that’s why they made them
separate like that, so that they would know
immediately that it’s a leading question, and
it makes everything go faster than to stop and
find out what form.

CHAIRMAN SOULES: Steve.

MR. SUSMAN: Mr. Chairman, on
behalf of the subcommittee I move that we
adopt alternative Rule 204(7), objections to
testimony, with the third line reading
"objection, form" instead of "objection,
mischaracterization" and otherwise we adopt
Rule 407. 404(7).

MS. SWEENEY: 204,

MR. SUSMAN: 204. Right.

MR. KELTNER: Second.

CHAIRMAN SOULES: It’s been
moved and seconded. Any further discussion?

MR. PERRY: What happened to
Meadows’ idea about asking for further
clarification on an objection as to form? I
missed that.

MR. CURRY: We still do it.

MR. PERRY: Is that still part

of it?
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MR. MEADOWS: Yeah.

CHAIRMAN SOULES: What does
this mean? Are we supposed to make the
objections as they are set out in quotes, and
if so, why do we need "The objection shall be
stated concisely only stating the grounds of
an objection and in a nonargumentative and
nonsuggesting manner"?

MR. SUSMAN: We don’t. We
don’t. We can change that.

MR. GOLD: Yeah. That’s why we
had it, was to emphasize that this wasn’t only
the proper way of doing it, this was the only
way that it was supposed to be done. It
wasn’t supposed to be "objection, leading" as
a proper predicate or properly preserves the
objection. It was that anything beyond
leading, "objection, leading" that was a
non-deal.

MR. SUSMAN: But what they are
suggesting is 1f you eliminate the last -- we
should eliminate the last two sentences
because it really distracts from the spartan
beauty of the other in which we say "These

objections shall be made only in these terms
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and are waived" -- I would add that. "These
three objections should be made only in these
terms and are waived if not made," something
like that.

MR. JACKS: Or if made in any
other way.

MR. SUSMAN: Huh?

MR. JACKS: Or if made in any
other way. In other words, if you try to make
an objection as a speaking objection, you
know, you have no objection.

MR. SUSMAN: Right. Right.

And I think we can add something if you will
give us -- we are going to have to go back and
redraft it. I think we should add something
if -- what do you think about adding something
that if the questioner asks you to explain for
them and you don’t explain it further, then
you waive it. You can’t just rest on a form
question. Is that okay?

MS. SWEENEY: Yes.

CHAIRMAN SOULES: Yes.

MR. PERRY: Why don’t we report
back to the subcommittee to work out the

details?
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MR. SUSMAN: Well, I think
that’s a good idea. We ought to incorporate
it. If the interrogator asks the lawyer who
objects to form to explain what he means, that
lawyer has a burden of being a little more
explicit or it’s waived. Good. We will do
that.

CHATIRMAN SOULES: Okay. Does
everybody agree with that? Anyone disagree?
Bill.

PROFESSOR DORSANEO: I don’t

think we want to go so far as to explicitly

talk about -- suppose somebody says
"objection, improper form," I mean, instead of
"form." We don’t want to get back into if we

don’t do this exactly right without regard to
any reasonableness or whatever you have waived
it. I think we just don’t talk about waive
and just say this is the way you do it, and
that will work.

MR. LATTING: I agree with

that.

MR. SUSMAN: Okay.

PROFESSOR DORSANEO: The last
sentence is good, you know. "Argumentative
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objections are objections blah-blah" are no
good because that --

MR. SUSMAN: Yeah. Well, we
are going to take that out, though.

PROFESSOR DORSANEO: Well, I
think it would be good to leave it in.

MR. SUSMAN: Well, see, it
doesn’t really add anything because 1f you are
really telling people we expect you to use
these words or close to these words, only,
then by definition anything else --

PROFESSOR DORSANEO: But this
tells you why.

MR. LATTING: And the 1last
sentence also tells you you can terminate the
deposition.

MR. SUSMAN: We will put that
in a comment. I would rather put it in a
comment that we expect the objections to be
made virtually in this form. Small
differences would not necessarily be fatal,
but anything that becomes narrative or
suggestive would, something like that.

MR. LATTING: What about this

statement here, Steve, that says "Objections
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that suggest answers or otherwise coach the
opponent are not permitted and can be grounds
for termination of the deposition"?

CHAIRMAN SOULES: You are not
suggesting to delete that, or are you, that
last sentence?

MR. LATTING: He was, I
thought.

MR. SUSMAN: No. I am because
there by definition --

MR. MARKS: You can only say
three things.

MR. SUSMAN: If you can only
say "objection, leading," "objection, form,"
and "objection, nonresponsive," I think we
ought to keep people’s feet to the fire on
that in spite of Bill’s suggestion that, well,
"objection, improper form" would probably do,
but if we intend to keep their feet to the
fire on those three things then there should
be nothing else.

MR. MARKS: Well, maybe --

MR. SUSMAN: See, this language
comes from some local rules where they say

objections at depositions shall be in short,
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concise form and not argumentative, et cetera.
We have gone farther than those local rules
here by suggesting use these terms. There are
three terms you have got to memorize, and
that’s why we took that.

CHATRMAN SOULES: Address this
if you will for me, Steve. I understand what
you have just said. The last sentence merely
states the penalty for going beyond. Do you
want to state the penalty, which is if you go
further the deposition can be canceled?

MR. MEADOWS: I think that’s a

‘good idea.

MR. SUSMAN: Okay.

MR. CURRY: But the penalty is
going the wrong way, though.

MR. MEADOWS: Why don’t you
just say by the sentence "These objections
shall be stated as phrased," in the 1last
sentence.

MR. MARKS: And if they aren’t
that can be grounds for terminating the
deposition.

MR. SUSMAN: We have a sense of

the group. Let us go back and draft this. I
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think we have a sense.

MS. SWEENEY: Can I ask one
more?

CHATIRMAN SOULES: Paula
Sweeney.

MS. SWEENEY: And I totally
agree this is great, but what about asked and
answered because one of the greatest abuses is
someone who asks the same question 25 times.

MR. SUSMAN: 50 hours solves

that.

MS. SWEENEY: Well --

MR. SUSMAN: That’s the notion
there. The 50 hours plus any time limit on

the deposition will do away with that.

MS. SWEENEY: Not on your one
client on your one key expert, and they can
afford to trash an extra hour asking the same
question 12 times ’‘til they wear it out.

MR. JACKS: Well, it’s abusive.

MR. GOLD: So it’s abusive.

MS. SWEENEY: So what? You
instruct?

MR. JACKS: Give us a broad

comment on abusive.
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MS. SWEENEY: That would
include that.

MR. GOLD: Because if you are
right, Paula, you can just show the judge it
was --

CHAIRMAN SOULES: The court
reporter cannot get the discussion that’s
going on right now.

MR. SUSMAN: We will add a
comment on what is meant by an abusive
question which would include a question that
is asked repetitively and answered. That
would be one form of an abusive question.

CHAIRMAN SOULES: Okay.
Prepare that and we will look at it.

MR. SUSMAN: Okay. Now, can I
get the sense of the group --

CHAIRMAN SOULES: Steve, did
you have a comment?

MR. YELENOSKY: Yeah. I had a
question and, I guess, a comment. I heard
earlier, I think from Paul Gold, that the
party that’s causing problems may want
precisely that, the termination of the

deposition. So I don’t know why we are so
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guickly abandoning the proposal that there be
a waiver of the objection if it’s anything
more than that because that will hurt themn,
and I don’t agree with Bill Dorsaneo as far
as, well, you know, they can fudge it.

I don’t think -- I mean, if associates
can be told to ask at the beginning of every
deposition, you know, make the standard
leading objection they can be told there are
three objections and each of them consists of
two words, and they can be taught that, and if
they can’t, then there is a problem. So I
would say, you know, you have to make those
two words or you waive it. 1If there is any
solicitation of further explanation, fine.
But once you say, well, you can say "improper
form" then somebody is going to make an
objection that has the word form in it but
it’s going to be as long as what I have just
said, and that will be somehow proper.

CHATRMAN SOULES: So Steve, I
think the suggestion is if you are going to
state the penalty you need to pick up some of
the old (7).

MR. SUSMAN: We will do it.
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CHAIRMAN SOULES: And some of
the new (7).

MR. SUSMAN: We will do it. We
have your comments, and these are very good
comments.

CHAIRMAN SOULES: The last
sentence of both the o0ld and the new.

MR. SUSMAN: I have the sense
of the house that -- could I have the sense of
the house whether anyone thinks there will be
a problem with (4), (5), or (6) and what the
problem is?

PROFESSOR DORSANEO: Okay.
Steve, I would say we don’t need to be more
Catholic than the Pope just because we have
been recently converted.

CHATIRMAN SOULES: I think
(4) (d) should be "make" instead of "present"
if you really want to make an objection on the
record and present it to the court. That’s a
small issue obviously.

MS. SWEENEY: Say that again,
Luke.

MR. GOLD: What was that?

CHAIRMAN SOULES: (4)(d) in the
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first sentence.

MR. SUSMAN: Instead of present
a motion, make a motion.

CHAIRMAN SOULES: And then --

MR. SUSMAN: Luke?

CHAIRMAN SOULES: Yes.

MR. SUSMAN: I don’t think we
ought to ask people to approve the exact
language here.

CHATRMAN SOULES: All right.

MR. SUSMAN: Because that would
be a detail that we are not doing elsewhere.
Just the concept is what we are trying to get
to.

CHATIRMAN SOULES: Okay. I
don’t see any problems.

MR. SUSMAN: Does anybody have
a problem with the concept here? As I
understand it we are going to have another
meeting so we can talk detailed language.

MR. MCMAINS: Which concept?

CHATRMAN SOULES: No. 4.

\ MR. SUSMAN: (4), (5), and (6).

CHATIRMAN SOULES: 204,

paragraph (4). Rusty McMains.
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MR. MCMAINS: What I was

getting at is that on all of these there are
two things that trouble me just because of the
general wording. One gives, apparently, the
deponent the right to terminate, and the
remedy for some kind of premature termination
or whatever is that you -- it doesn’t count
against your time, but more often than not, I
mean, suppose it isn’t the party or this is an
independent witness or whatever, and the
deponent really is having trouble, needs time
to be coached, and he says, ﬁOkay. I’m
through. I’m not going to answer any more
questions."

And I mean, there is no punishment to
him. I mean, he just -- he has the right to
do it under the way this is worded, and you
actually do accomplish what it is that we have
been trying to preclude all along. I mean,
you just have to -- your witness has to be
strong enough to say, "okay, it’s over" when
he backs himself into a corner; and it seems
to me that there ought to be some way to -- it
needs to be some penalty against the party who

sponsors the witness, and then the problem you
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have is should a witness be able to terminate
unless it’s by one of the parties’ lawyers so
that we have somebody before the court that we
can control. If it’s a genuine fact witness,
I mean, our only remedies right now are
contempt or whatever, but I’m not sure that a
nonparty should be able to just terminate a
deposition, you know, and walk away.

MR. SUSMAN: Could I urge you
to write up something on this and give it to
the subcommittee because that may be a great
idea but we need some help? I mean, give us
your ideas, but I don’t think it’s anything
inconsistent with the direction we are going
or will cause a change in direction, and I
would say on any of these, particularly
wording things, if you-all will give us your
input in a letter, just write me a letter,
with what you think these things ought to be
reworded to say some way we will consider them
all.

MR. MCMAINS: Okay. One other.
If the idea is we want to take less court
time, less deposition time, less discovery

time, why isn’t the penalty that we ask for
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for a wrongful termination or a wrongful
refusal to answer, why doesn’t it operate
against the person who commits the
obstruction? That is, why don’t we take it
out of their time? See what I’m saying? 1In
other words, you instruct a witness not to
answer, and you‘’re wrong. You don’t have any
of the reasons that are specified here. You
go get that determined, and they say, "Okay.
He’s going to get to answer, and it’s going to
count against your time because you were ‘going
to take the questions anyway, but it’s also
going to count against his time."™ 1It’s less
time that he has as well.

PROFESSOR ALBRIGHT: It was
written that way at some point.

CHAIRMAN SOULES: Well, in this
rule if the court finds that the deposition
should not have been terminated then when the
deposing attorney reconvenes the time doesn’t
count against his client.

MR. MCMAINS: It doesn’t count
against his client. That’s right, but what
I’'m saying is why shouldn’t it count against

the party who terminates?
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MR. SUSMAN: All right. Let me

answver. Rusty, I think you may be absolutely
right. We have got two problems here we have
got to deal with. The instruction not to

answer is a limited problem because there is a
limited amount of time. The deposition is
going to be reconvened only to ask the
question to which the instruction was given,
and there I don’t think there is much of a
problem counting that against the party who
gave the wrongful instruction.

MR. PERRY: Well, but wait.

No, no. Because a lot of times that question
is the prelude to a long lot of other stuff.
I mean, a lot of times when you reconvene it
you have got a lot of stuff to follow-up with.

MR. SUSMAN: Okay.

MR. KELTNER: We had it written
the other way, Rusty, initially, and we came
to the conclusion that there were two problems
with having it that way. First of all, you
wanted to have the party who had been
inconvenienced benefited so they wouldn’t
suffer, and this was not so much as to have

the bad party punished. We figured the court
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can do that other ways under the sanction
rule. We looked at that. So that’s the
reason for this way. I don’t think this is
the only sanction that would be available. It
is just we want to make sure the benefit is
built into the rule.

MR. MCMAINS: I understand
that, but it seems to me if the function of
these in large measure is to deter the conduct
from occurring in part then I think there is
more deterrence if you are impacting your time
to do discovery, if it is detracting from your
time to do discovery from when you are
interfering with the other side’s discovery.

CHAIRMAN SOULES: John Marks
and then I will get David.

MR. MARKS: Okay. The problem
I see with that, Rusty, 1is a lot of times you
have legitimate concerns about whether
something is privileged, whether it’s work
product. It may be right on the line. I
mean, it may not be a conduct situation. It
may be a legitimate dispute about the
question, and to punish a person for making an

objection or giving an instruction seems to me
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is sort of telling a lawyer you can’t -- you
are being punished for legitimately protecting
the interest of your client, if you take it
away from his time. Now, if the court finds
that he 1is doing it willfully or to obstruct
or something like that I think that’s a
different situation.

CHATRMAN SOULES: David, I was
going to get you next and then Bill.

MR. KELTNER: Yeah. Rusty, in
response to what you say, and it’s a good
point, but think that out in the way this is
going to really come up. The truth of the
matter is you have two different situations,
instructions not to answer and terminate.

What we want to do is make sure that we are
putting the party who is being inconvenienced
timewise back in at least the position they
were if not a little better, and I think
that’s what these accomplish. We can
accomplish the deterrent factor by operation
of the sanctions rule, which will occur -- and
I am going to suggest, by the way, that we are
going to have to revisit sanctions on this

issue regarding our limitations because

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
3404 GUADALUPE + AUSTIN, TEXAS 78705 + 512/452.0009




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2703
sanctions did not address that, but I think
that’s where we are going to have to put that
in.

CHATIRMAN SOULES: Right. And I
think all of these sanctions, all of these
penalties are going to have to go into 215.

We have tried to keep all the penalties in
215. It’s good to have a couple here because
we look at them together.

MR. MCMAINS: Well, the way
they have done it I don’t find it to be a
penalty. It’s a benefit.

MR. KELTNER: Yes, there is a
benefit to the party who was inconvenienced.
The penalties, I think, will have to go back
in the sanction side, but that can be worked
out later.

CHAIRMAN SOULES: Okay. In the

fourth line of No. 5, "upon demand of the
objecting party," don’t you mean moving party
there?

MR. GOLD: Where is that?
CHAIRMAN SOULES: Fourth line,
"upon demand of the" -- you’re talking about,

isn’t that the moving party?
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PROFESSOR ALBRIGHT: Yeah.

Yes.

MR. SUSMAN: Yes.

CHAIRMAN SOULES: Okay. Okay.
Is everybody then in agreement with the
concepts stated in (5)? Bill Dorsaneo.

PROFESSOR DORSANEO: I will
just make a general comment that I think that
terminating the deposition is something that
we should not encourage even if it’s a little
rough and tumble. That really just messes up
the entire process.

CHATRMAN SOULES: Invites
delay?

PROFESSOR DORSANEO: Now, maybe
that could be handled by dealing with the last
sentence. If it should not have been
terminated then something bad happens to the
person who terminated it or something good
happens to the other side.

MS. SWEENEY: You are saying it
should be a drastic -- it should be an
exceptional situation?

PROFESSOR DORSANEO: The

depositions that I have read‘lately people
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threaten to terminate the deposition because
it’s not going well, but they don’t have the
courage to actually do it.

PROFESSOR ALBRIGHT: Luke, if I
can respond?

CHATIRMAN SOULES: Alex
Albright.

PROFESSOR ALBRIGHT: I think
the reason that we put No. 5 in is because we
heard lots of lawyers complaining that by not
being able to object they were going to become
potted plants and have no recourse in the
deposition. So we wanted to be sure that
lawyers understood that they could instruct
witnesses not to answer and they could
terminate depositions. They do not have to
sit there and let their witnesses be abused,
and I think the way we have written No. 5 it
says that you can terminate it if it’s being
conducted or defended in bad faith or as to
unreasonably annoy, embarrass, or oppress the
party. I think we have limited it to really
unusual situations.

CHAIRMAN SOULES: Why don’t we

see if this will tighten anything up? If we
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take out the words "at any time during the
deposition," just strike that. Okay. And
then say "A party or deponent may move to
terminate or limit a deposition when it is
being" instead of on the grounds that it could
be and then put them at risk if they are doing
it when that’s going on.

| MR. SUSMAN: All right. And
there, I mean, because of the comments I have
heard maybe there, Rusty, is an area on
termination because it is such a drastic thing
to do where we should say that the consegquence
of that is if you are wrong it comes out of
your time. I mean, I would agree that’s a
much more drastic thing to do than advise a
witness to assert a privilege, which is the
issue. You know, you could be wrong on that.
Should we be penalized that much or maybe this
is one where the penalty ought to come out of
your time.

CHATIRMAN SOULES: Yeah. No. 5
is where there is a fertile ground for
gamesmanship, and I think we need to address
that so that that’s discouraged. Do you

agree, Steve?
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MR. SUSMAN: Yes.

CHAIRMAN SOULES: Joe Latting.

MR. LATTING: What comes out of
your time? Somebody said when it’s improperly
terminated and it’s reconvened, it comes out
of your time. What’s it?

MR. SUSMAN: The entire -- if
you were wrong in terminating and the judge
says, "No, you were wrong to terminate this
deposition"™ then the --

MR. MEADOWS: The new
deposition.

MR. SUSMAN: The new deposition
comes out of your time, out of your 50 hours.

MR. YELENOSKY: But you can’t
control that so --

CHAIRMAN SOULES: Well, that'’s
going to pretty much force us to cap because I
bet you could take a 50 hour deposition if it
doesn’t come out of your time.

MR. GOLD: Okay. Out comes the
big book.

CHAIRMAN SOULES: Okay.

Justice Peeples.

HONORABLE DAVID PEEPLES: I
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want to pose another question.

CHATRMAN SOULES: All right.
Please.

HONORABLE DAVID PEEPLES: I
want to pose this question. We have been
concentrating on the cost of discovery and so
forth, and somebody terminates a deposition
and shouldn’t have done it. What if someone
terminates the deposition and it needed to be
terminated because a lawyer was being abusive
or objections were proper because a lawyer was
abusing the right to bring this witness in and
just rag him around. What can be done? And
that’s one question. Do we almost give people
a license to do that by making depositions
more wide open?

CHAIRMAN SOULES: Response?

MR. SUSMAN: Maybe we ought to
say or maybe we ought to avoid this problem by
instead of putting the sanction in the rule
say that the court should consider a variety
of potential sanctions for the wrongful
termination of a deposition or conduct which
wrongfully causes a deposition to be

terminated. Those sanctions could include,
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for example, giving one side free time or
taking it out of the other side’s time or
ordering the party whose conduct caused the
deposition to be terminated will never get
another shot. In other words, you bring in
the witness and you begin harassing, that’s
it. You don’t get to go back and be a nice
guy now. You are through, and maybe we ought
to just suggest that the court should consider
this whole penelope of possibilities and let
the case --

CHAIRMAN SOULES: So let Joe’s
subcommittee, which he has said many times he
needed these discovery rules in order to
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