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LIDDELL, SAPP ZIVLEY, HILL & LABOON, L.L.P.

A REGISTERED LIMITED LIABILITY PARTNERSHIP

SUITE 3400

600 TRAVIS

HOUSTON,TEXAS 7700 2-30 9 5

(713) 226-1200

TELECOPIER 17131 223-3717

INCLUDING PROFESSIONAL CORPORATIONS

ATTORNEYS

SUITE 800

700 LAVACA

AUSTIN, TEXAS 78701-3102

(512) 404-2000

TELECOPIER (512) 404-2099

September 11, 1995

Dear Justice Hecht, Mr. Lee Parsley and Members of the Committee:

SUITE 900

2200 ROSS AVENUE

OALLAS,TEXAS 75201-2774

12141 220-4800

TELECOPIER 12141 2 20-4899

Please fmd enclosed the revised drafts of the Sanctions Subcommittee to proposed Rules
13 and 166d. We have made some revisions, which we believe to be relatively minor, to the
drafts that we have sent you earlier. We look forward to discussing these proposed drafts on
Friday at our meeting in Austin so please bring these drafts with you. Thank you for your
attention.

JL/cb
Enclosures

A1l230603.
1000/002
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RULE 13. EFFECT OF PRESENTING PLEADINGS
AND MOTIONS; SANCTIONS
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(a) Presenting pleadings and motions. By presenting to the court (whether by signing,
filing, submitting, or later advocating) a pleading or motion, an attorney or unrepresented
party is certifying that to the best of the presenter's knowledge, information, and belief,
formed after reasonable inquiry:

(1) the pleading or motion is not being presented for any improper purpose,
including to harass or to cause unnecessary delay or needless increase in the cost of
litigation;

(2) the claims, defenses, and other legal contentions are warranted by existing
law or by a nonfrivolous argument for the extension, modification, or reversal of
existing law or by the establishment of new law;

(3) the allegations and other factual contentions in the pleading or motion have
evidentiary support, or, for specifically identified allegations or factual contentions,
are likely to have evidentiary support after a reasonable opportunity for further
investigation or discovery; and

(4) each denial in a pleading or motion of a factual contention is warranted on
the evidence or, for a specifically identified denial, is reasonably based on a lack of
information or belief; provided however, that the filing of a general denial under
Rule 92 does not violate this provision.

(b) Motion for sanctions. A party seeking sanctions under this rule shall file a motion
for sanctions separately from other motions or requests, and shall describe the specific
conduct alleged to violate paragraph (a) of this rule. The motion shall be served at least
twenty-one (21) days before being filed or presented to the court; if the challenged pleading
or motion is withdrawn or corrected within that twenty-one (21) day period, the motion
shall not be filed or presented to the court. The court may award to a part prevailing on
a motion under this rule the reasonable expenses and attorney's fees incurred in presenting
or opposing the motion.

(c) Court's initiative. The court on its own initiative may enter an order describing the
specific conduct that appears to violate paragraph (a) of this rule and directing the alleged
violator to show cause why the conduct has not violated the rule.

(d) Sanctions. A court that determines that a person has presented a motion or pleading
in violation of paragraph (a) of this rule may impose a sanction on the person, a party
represented by the person, or both. Any sanction shall be limited to what is sufficient to

A1/258542.
1000/002
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deter repetition of the conduct or comparable conduct by others similarly situated. A
sanction may include any of the following:
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(1) an, order directing the violator to perform, or refrain from performing, an
act;

(2) an order to pay a penalty into court;

(3) an order to pay the other party the amount of the reasonable expenses
incurred by the other party because of the presentation of the pleading, motion, or
other paper, including reasonable attorney's fees; and

(4) an award of an appropriate amount of costs for inconvenience, harassment,
and out-of-pocket expenses incurred or caused by the subject litigation.

The court may not award monetary sanctions against a represented party for a violation
of paragraph (a)(2). The court may not award monetary sanctions on its own initiative
unless the court issues its show-cause order before a voluntary dismissal or voluntary
settlement of the claims made by or against the party or the party's attorney against whom
sanctions are proposed.

An order under this rule shall contain written findings, or be supported by oral findings
on the record, stating specifically (1) the conduct meriting sanctions, and (2) why a lesser
sanction would be ineffective.

Except with respect to motions and pleadings involving post-judgment discovery under Rule
162a, the trial court may grant relief under this rule only while the court has plenary
jurisdiction.

(e) Exception. This rule is inapplicable to discovery requests, responses and objections.

Comments:

1. This rule and CPRC Chapter 10 govern only the presentation of pleadings and motions
to the court. FRCP 11, upon which Chapter 10 was largely based, governs "other papers"
as well. The subcommittee does not recommend extending Rule 13 beyond that stated in
the statute.

2. The language of CPRC 10.002 allows courts to award "costs for inconvenience,
harassment, and out-of-pocket expenses incurred or caused by the subject litgation" when
"no due diligence is shown." The subcommittee's rule does not contain the "due diligence"
language, but allows imposition of this sanction when paragraph (a) of the rule has been

A1/258542.
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violated. Paragraph (a) imposes an obligation of "reasonable inquiry," which is the
equivalent of "due diligence." The subcommittee fears that using "due diligence" in
addition to "reasonable inquiry" tends to create confusion.

A1/258542.
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RULE 166d. FAILURE TO MAKE OR COOPERATE IN DISCOVERY: REMEDIES

1. Procedure.

(a) Motion. Any person affected by a failure of another person to respond to or
supplement discovery, or by an abuse of the discovery process in seeking or resisting
discovery, may file a motion specifically describing the violation. The motion shall be filed
in the court in which the action is pending, except that a motion involving a person or
entity who is not a party shall be filed in any district court in the district where the
discovery is to take place. Nonparties affected by the motion shall be served as if parties.
The motion shall contain a certificate that the movant (or the movant's counsel) has spoken
with the opposing party (or the opposing party's counsel if represented by counsel) in
person or by telephone to try to resolve the discovery dispute, or has made diligent attempts
to do so, and that such efforts have failed.

.(b) Hearing. Oral hearing is required for motions requesting relief under this
rule, unless waived by those involved.

(c). Order. An order under this rule may compel, limit or deny discovery, award
expenses pursuant to paragraph 2, and impose sanctions pursuant to paragraph 3. The
order shall be in writing. An order granting relief or imposing sanctions shall be against
the party, attorney, law firm, or other person or entity whose actions necessitated the
motion. An order imposing sanctions under paragraph 3 of this rule shall contain written
findings, or be supported by oral findings on the record, stating specifically (1) the conduct
meriting sanctions, and (2) why a lesser sanction would be ineffective.

2. Expenses for compelling, limiting, or denying discovery. The court may make
an award of expenses, including attorney's fees, incurred in connection with a motion made
pursuant to paragraph 1 or a written response to such a motion, only if the court finds
that: (a) the amount of expenses, including attorney's fees, incurred in connection with the
prosecution or defense of the motion, is unreasonably burdensome on the party seeking
relief, and (b) the party against whom relief is sought was not reasonably justified in
seeking or resisting the discovery at issue.

3. Sanctions.

I
I
I
I
I

(a) Sanctionableconduct. In addition to or in lieu of the relief provided above,
the court may impose one or more of the sanctions set forth in subparagraph (b) below if
the court finds that:

(i) a person subject to a discovery order, other than a Discovery Control Plan
under Rule 1, has failed to comply with the order; or

A1/258546.
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(ii) a party, a party's attorney, or a person under the control of a party: (A) has
disregarded a rule, a Discovery Control Plan, or subpoena repeatedly or in bad
faith; (B) has destroyed evidence in bad faith or engaged in other conduct that an
order compelling, denying, or limiting discovery cannot effectively remedy; or (C)
has repeatedly made discovery responses that are untimely, clearly inadequate or
made for purposes of delay or discovery requests or objections to discovery that are
not reasonably justified; or (D) has otherwise abused the discovery process in
seeking, making or resisting discovery.

(b) Sanctions. A court may impose any of the following sanctions that are just
under the circumstances:

(1) Reprimanding the offender;
(2) Disallowing further. discovery in whole or in part;
(3) Assessing discovery or trial expenses, including attorney's fees caused by the

sanctionable conduct;
(4) Deeming certain facts or matters to be established for the purposes of the

action;
(5) Barring introduction of evidence supporting or opposing designated claims or

defenses;
(6) Striking pleadings or portions thereof, staying further proceedings until an

order is obeyed, dismissing with or without prejudice the action or any part
thereof, or rendering a default judgment;

(7) Granting the movant a monetary award in addition to or in lieu of actual
expenses; or

(8) Making such other orders as are just.

4. Time for Compliance. Orders under this rule shall be operative at such
time as directed by the court. If a party contends that monetary award precludes access
to the court, the judge must either (i) provide that the award is payable only at a date that
coincides with or follows entry of a final order terminating the litigation or (ii) makes
written findings or oral findings on the record after a hearing that the award does not
preclude access to the court.

5. Review. An order under this rule shall be subject to review on appeal from
the final judgment by any person or entity affected by the order.

Comment. Paragraph (5) does not change or address the availability of mandamus relief
in sanctions proceedings. See, e.g., Walker v. Packer, 827 S. W.2d 833 (Tex. 1992).

[??] Nature of Hearing and Evidence. Due process requires that, before sanctions
are imposed, the alleged offender be afforded fair notice and an opportunity to be heard.
The procedure employed may vary with the circumstances, provided that due process
requirements are satisfied. The court, in its discretion, shall determine whether to hold a

A1/258546.
1000/002
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Rule 25 Medical Records of Non-Party

Before requesting production of medical records of a non-party and before serving a

subpoena upon any custodian of records seeking the medical records of a non-party, the

party seeking the records shall first serve the non-party with a copy of the subpoena. A

request or subpoena which seeks medical records without identifying specific individuals

and which seeks only records redacted of any individual-identifying information is not

subject to this requirement. Any other exception to the requirement of this rule may be

made only by court order for good cause shown. Nothing in this rule excuses compliance

with laws concerning the confidentiality of medical records.
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August 14, 1995

Honorable Scott A. Brister
234th District Court
Room 206
301 Fannin Street
Houston, TX 77002

Mr. Stephen Yelenosky
Advocacy, Incorporated
7800 Shoal Creek Boulevard
Suite 171-E
Austin, TX 78757

Re: Court Rules Committee

Gentlemen:

Following is my recommendation with respect to the production of the medical
records of non-parties:

I
I
I
I
I
I

"YJhen the production of medical records of a non-
party is sought and the non-party has not signed a
medical authorization the party seeking such
production shall do so by oral or written deposition.
The non-party whose records are sought shall be
servcd with notice of deposition in the same manner
as required under these rules for service of notice to
a party unless otherwise ordered by the Court upon
a showing of good cause by the party seeking such
records. However, If the identity of the non-party
whose records are being sought is not directly or
indirectly being disclosed by production of such
records notice pursuant to this rule shall not be
required."
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RULE 145 AFFIDAYIT OF INABILITY

In lieu of filing security for costs of an original action, a party who is unable to afford said costs shall file
an affidavit or attornev's certificate as herein described. A"party who is unable to afford costs" is defined as a
person who is presently receiving a governmental entitlement based on indigency or any other person who has no
ability to pay costs. Except as vrovided by varaAraph 3, the affidavit, and the party's action, shall be processed
by the clerk in the manner presaibed by yara¢raDhs 1 and 2. The yrocedure for contesting an affidavit shall not
apply to the attorney's certification set forth in varaftranh 3.

1. Procedure. Upon the filing of the affidavit, the clerk shall docket the action, issue citation and provide
such other customary services as are provided any party. After service of citation, the defendant or the clerk may
contest the affidavit by filing a written contest giving notice to all parties, provided that temporary hearings will not
be continued pending the filing of the contest. If the court shall find at the first regular hearing in the course of
the action that the party (other than a party receiving a governmental entitlement) is able to afford costs, the party
shall pay the costs of the action. Reasons for such a finding shall be eontained in an order. Ezcept with leave of
court, no fiuther steps in the action will be taken by a party who is found able to afford eosts until payment is made.
If the party's action results in monetary award, and the court finds sufficient monetary award to reimburse costs,
the party shall pay the costs of the action. er p mc-casQ or-M

2. Aftidavit. The affidavit shall contain complete information as to the party's identity, nature and amount
of governmental entitlement income, nature and amount of employment income, other income, (interest, dividends,
etc.), spouse's income if available to the party, property owned (other than homestead), cash or checking account,
dependents, debts and monthly expenses. The affidavit shall contain the following statements: "I am unable to pay
the court costs. I verify that the statements made in this affidavit are true and correct." The affidavit shall be
sworn before a Notary Public.

4_Attorney's ' ication. If a party (1) is receivin¢ free leaal services, without contingency, due to
s indi en and, 1 is r esentEd b y an attorney who is providing legal services either directly or bthe partty

referral fr in a ded by the Interest on Lawvers' Trust Accounts OLTA o am' the attorney ma
file a certificate in lieu of the vrocedures desaibed in varaaraphs I and 2. The certificate shall confirm that the
party has been saeened for income eligibility, under the IOLTA income ¢uidelines, by the IOLTA funded tno¢ram
or that the oartv has been referred to the attorney from a program funded by IOLTA and such vrogram reoresents
it has screened the vartv for income e1i¢ibilitv, under the IOLTA income ¢uidelines. Uoon receipt of such
certification, the clerk shall docket the action, issue citation and provide such other customary services as provided
any yartY.

Attorney's fees and costs. Nothing herein shall preclude any existing right to recover attorney's fees,
expenses or costs from any other yarty.

Notes and Comments

Source: Art. 2070

Change by amendment effective _, 1994: Section one now allows court clerks to contest affidavits to
prevent abuses by parties who are able to afford the costs of suit.

Section three facilitates participation by pro bono attorneys in representing low income clients. It allows
an attorney associated with an IOLTA funded program to certify the party's eligibility for services based on prior
income screening.
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61 i East 6th Street Suite 300
Austin, Texas 78701

hen Yelenosky (512) 476-7244 ext. 412 FAX (512) 476-3940 Clients calling long-distance may dial toll-free 1-800-369-9270

January 25, 1994

Honorable Bonnie Wolbrueck
District Clerk of Williamson County
P.O. Box 24
Georgetown, Texas 78627

RE: Proposed amendment to Rule 145

Dear Ms. Wolbrueck:

It was nice to meet you at the last session of the Supreme Court Advisory Committee, and I look
forward to working with you on Rule 145 and other matters.

Enclosed is a copy of the proposed amendment to Rule 145 as recommended by the State Bar
Committee on Legal Services to the Poor.

The proposed change would restore the authority of the court clerks to challenge affidavits of
inability.

The proposed change would also allow an attorney working for an IOLTA-funded program or
accepting a case from such a program on a pro bono basis to obtain a waiver of fees by
certifying that the client was screened by the program under IOLTA income guidelines. The
attorney certification would take the place of an affidavit of inability and would not be
contestable.

The proposed attorney certification procedure responds to concerns raised by pro bono attorneys
accepting cases from legal services programs and other non-profit, IOLTA-funded programs.
Attorneys who had volunteered to help an indi^ent client found that they first had to battle a
defendant's often frivolous, but bothersome, challenge to the client's affidavit of inability to pay
costs of court. Those experiences may be discouraging pro bono representation.

I hope that your subcommittee gives consideration to proposing this amendment to the Supreme
Court Advisory Committee. Please call me if you have any. questions or wish to discuss this
further.
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DEL^W®9 AcOsm BwEN, L.L.P.
Attorneys at Law

221 NORTH KANSAS • SUITE 1400 • EL PASO, TEXAS 79901 • TELEPHONE (915) 544-9997 • FACSIMILE (915) 544-8544

HECTOR DELGADO, P.C. CORRESPONDENT OFFICE, CIUDAD JUAREZ: CORRESPONDENT OFFICE, MEXICO CITY
ALEJANDRO ACOSTA,JR.,P.C` ENRIQUEZ, GONZALEZ, AGUIRRE Y OCHOA, S.C. PEREZ CHOW Y ASOCIADOS, S.C.
PAUL A. BRADEN, P.C." BOULEVARD MANUEL GOMEZ MORIN 7045-I BOSQUE DEDURAZNOS N0.75-303

J. EDUARDO CADENA 32509 CD. JUAREZ, CHIH., MEXICO COL. BOSQUES DE LAS LOMAS
TEL. (16) 18-23-51 11700 MEXICO D F'Professional Corporations Practicing in Partnership FAX (16) 18-23-91

, . .
TEL. (5) 251-93-93
FAX (5) 596-51-06

September 12, 1995

All Members of the Supreme Court Advisory Committee

Dear Committee Members:

Enclosed please find our subcommittee's proposed final report on the Texas Rules of
Civil Procedure Nos. 1-14. The changes proposed by the Supreme Court Advisory Committee
have been incorporated in this report. Thank you for your attention to this matter.

Yours truly,

DELGADO, ACOSTA & BRADEN, L.L.P.
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By:

Enclosure

aa09125.supreme

Alejandro Acosta, Jr.

D&A • A C'.ommunity Law Firm with International Ability
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Supreme Court Advisory Committee Members
September 12, 1995
Page 2

DISTRIBUTION:

Prof. Alexandra W. Albright
Charles L. Babcock
Pamela Stanton Baron
David J. Beck
Honorable Scott A. Brister
Prof. Elaine A. Carlson
Ann Tyrrell Cochran
Prof. William V. Dorsaneo III
Honorable Sarah B. Duncan
Michael T. Gallagher
Anne L. Gardner
Honorable Clarence A. Guittard
Michael A. Hatchell . .
Charles F. Herring, Jr.
Donald M. Hunt
Tomy Jacks
Franklin Jones, Jr.
David E. Keltner
Joseph Latting
Thomas S. Leatherbury
Gilbert I. Low
John H. Marks, Jr.
Honorable F. Scott McCown
Russell H. McMains
Anne McNamara
Robert E. Meadows
Harriet E. Miers
Richard R. Orsinger
Honorable David Peeples
David L. Perry
Anthony J. Sadberry
Luther H. Soules III
Stephen D. Susman
Paula Sweeney
Stephen Yelenosky

aa09125.supreme
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Supreme Court Advisory Committee Members
September 12, 1995
Page 3

EX-OFFICIO MEMBERS:

Supreme Court of Texas:

Justice Nathan L. Hecht

Court of Criminal Appeals:

Honorable Sam Houston Clinton

Court of Appeals:

Honorable William J. Cornelius

Clerk of the Court of Appeals:

W. Kenneth Law

Committee on Court Rules:

O.C. Hamilton, Jr.

State Bar Litigation Section:

Paul N. Gold

Court Re op rter:

David B. Jackson

County Clerk:

Honorable Doris Lange

Committee on Administration of Rules of Evidence Committee:

Michael Prince

aa09125.supreme
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Supreme Court Advisory Committee Members
September 12, 1995
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Justice of the Peace:

Honorable Paul Till

District Clerk:

Honorable Bonnie Wolbrueck

aa09125.supreme
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Current Rules

Rule 1 No change.
Rule 2 No change.
Rule 3 No change.
Rule 3a No change.
Rule 4 Changes suggested.
Rule 5 Changes to make consistent with appe llate rules.
Rule 6 Delete Changes suggested.
Rule 7, 8, 10 and 12 Recommend consolidation with some minor chan ges.
Rule 9 Delete Chan es suggested.
Rule 11 Changes suggested.
Rule 14 Delete.
Rule 14b No change.
Rule 14c No change.

Report of Rules 1-14 Subcommittee
09/12/95 Page 1
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Letters from SCAC Agenda

kin lNP 000004 EemmendaQp ^tie A*g ru eg. : o smo e erne ^^-- ^ep n v
Rtfie 6-Recommendation: No chan e.

Pgs. 000021-23, 27: Concern over See changes made to Rule 4, consistent with
meaning of "legal holiday" in Rule 4 TRAP changes.
Pgs. 000024-25: Certificate of mailing as Adopt same rule as appellate rules discussed
proof of mailing, Rule 5 earlier in SCAC.
Pg 000030: Concern over "good cause" No change recommended at this time. The
standard in TRCP 5(b) for enlarging time "good cause" standard of TRCP 5(b) applies
when TRAP rules allow upon "reasonable only when the motion to extend time is filed
explanation." after the time to act has expired. If made

within the time to act, the standard is "for
cause." The TRAP standard of "reasonable
explanation" applies so long as the request is
made within 15 days of the expiration of time.
The Committee may want to consider changing
the TRCP mechanism for motions to extend
time to the TRAP method, but the
Subcommittee does not recommend doing so at
this time.

33 37 AllP i S d S b°° mi'*°° Y° a d l ti f R l 6- :g ow serv ce on ays,un u m n s e e on o u e .
contrary to Rule 6 Recommendation: no change.
Suppl. p. 21-23: Rule 2 should be Recommendation: No change. TRCP should
amended so TRCP applies to small claims not apply to small claims court.
court

Suppl. p. 24: Mailbox rule as applied to Recommendation: No change as per lengthy
Fed Express. discussion in SCAC concerning TRAP.
Feb. 1995 letter from Terry Jacobson Recommendation:
regarding changing Rule 6 to allow d°' °fi°^ of °u' °6 No change.
service of process on Sundays, at least in
family law matters

Report of Rules 1-14 Subcommittee
09/12/95 Page 2
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Rule 1. Objective of Rules.
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The proper objective of rules of civil procedure is to obtain a just, fair, equitable and
impartial adjudication of the rights of litigants under established principles of substantive
law. To the end that this objective may be attained with as great expedition and dispatch
and at the least expense both to the litigants and to the state as may be practicable, these
rules shall be given a liberal construction.

Subcommittee Recommendation: No change

Rule 2. Scope of Rules.

These rules shall govern the procedure in the justice, county, and district courts of the
State of Texas in all actions of a civil nature, with such exceptions as may be hereinafter
stated. Where any statute in effect immediately prior to September 1, 1941, prescribed a
rule of procedure in lunacy, guardianship, or estates of decedents, or any other probate
proceedings in the county court differing from these Rules, and not included in the "List
of Repealed Statutes," such statute shall apply; and where any statute in effect
immediately prior to September 1, 1941, and not included in the "List of Repealed
Statutes," prescribed a rule of procedure in any special statutory proceeding differing
from these rules, such statute shall apply. All.statutes in effect immediately prior to
September 1, 1941, prescribing rules of procedure in bond or recognizance forfeitures in
criminal cases are hereby continued in effect as rules of procedure governing such cases,
but where such statutes prescribed no rules of procedure in such cases, these rules shall
apply. All statutes in effect immediately prior to September 1, 1941, prescribing rules of
procedure in tax suits are hereby continued in effect as rules of procedure governing such
cases, but where such statutes prescribed no rules of procedure in such cases, these rules
shall apply; provided, however, that Rule 117a shall control with respect to citation in tax
suits.

Subcommittee Recommendation: No change.

SCACAction: accepted subcommittee recommendation.

Rule 3. Construction of Rules.

Unless otherwise expressly provided, the past, present or future tense shall each include
the other; the masculine, feminine, or neuter gender shall each include the other; and the
singular and plural number shall each include the other.

Subcommittee Recommendation: No change.

SCACAction: accepted subcommittee recommendation.

Report of Rules 1-14 Subcommittee
09/12/95 Page 3
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Rule 3a. Local Rules.
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Each administrative judicial region, district court, county court, county court at law, and

probate court, may make and amend local rules governing practice before such courts,

provided:

(1) that any proposed rule or amendment shall not be inconsistent with these rules or
with any rule of the administrative judicial region in which the court is located;

(2) no time period provided by these rules may be altered by local rules;

(3) any proposed local rule or amendment shall not become effective until it is
submitted and approved by the Supreme Court of Texas;

(4) any proposed local rule or amendment shall not become effective until at least thirty
days after its publication in a manner reasonably calculated to bring it to the attention of
attorneys practicing before the court or courts for which it is made;

(5) all local rules or amendments adopted and approved in accordance herewith are
made available upon request to members of the bar;

(6) no local rule, order, or practice of any court, other than local rules and amendments
which fully comply with all requirements of this Rule 3a, shall ever be applied to
determine the merits of any matter.

Subcommittee Recommendation: No change.

SCAC Action: accepted subcommittee recommendation.

Rule 4. Computation of Time.

I
I

1

In computing any period of time prescribed or allowed by these rules, by order of court,
or by any applicable statute, the day of the act, event, or default after which the
designated period of time begins to run is not to be included. The last day of the period
so computed is to be included, unless it is a Saturday, Sunday or legal holiday, in which
event the period runs until the end of the next day that is not a Saturday, Sunday or legal
holiday/ Saturdays, Sundays and legal holidays shall not be counted for any purpose in
any time period of five days or less in these rules, except that Saturdays, Sundays and
legal holidays shall be counted for purpose of the three-day periods in Rule 21a,
extending other periods by three days when service is made by registered or certified
mail or by telephonic document transfer, and for purposes of the five-day periods
provided for under Rules 748, 749, 749a, 749b, and 749c.% When the act to be done is the
filing of a paper in court, and the clerk's office is closed or inaccessible on the last day of
the period so computed, the period extends to the end of the next day on which the clerk's

Report of Rules 1-14 Subcommittee
09/12/95 Page 4
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office is open and accessible. Proof of closing or inaccessibility of the clerk's office may
be made by a certificate of the clerk or counsel or by affidavit of the party.

Subcommittee Recommendation: The subcommrttee recommends that the reference to

"Rule 21 " be deleted so that Saturdays, Sundays and holidays are not counted for the

three-day notice period required for notice of hearings. The change prevents giving
notice on Friday of a Monday hearing. Notice of a Monday hearing must be given on
Wednesday unless a court orders otherwise. The subcommittee has also added the
language from TRAP proposed Rule S(a) regarding a closed or inaccessible clerk's
office. The other change, "which" to "that, " is merely grammatical.

The Subcommittee also recommends that the TRCP contain a general rule for
filed papers similar to TRAP 4 as reported out of the Appellate Rules Subcommittee that
would contain the provisions of at least TRCP 4, 5, 21, 57, 74, 75, and 57.

SCAC Action: accepted subcommittee recommendation. General rule for filed papers
to be drafted with chairmen of other affected subcommittees.

Subcommittee Recommendation: delete plural as noted

Rule 5. Enlargement of Time.

When by these rules or by a notice given thereunder or by order of court an act is
required or allowed to be done at or within a specified time, the court for cause shown
may, at any time in its discretion (a) with or without motion or notice, order the period
enlarged if application therefor is made before the expiration of the period originally
prescribed or as extended by a previous order; or (b) upon motion permit the act to be
done after the expiration of the specified period where good cause is shown for the
failure to act. The court may not enlarge the period for taking any action under the rules
relating to new trials except as stated in these rules.

If any document is sent to the proper clerk by first-class United States mail or by
registered or certified mail in an envelope or wrapper properly addressed and stamped
and is deposited in the mail on or before the last day for filing same, the same, if received
by the clerk not more than ten days after the last day for filing, shall be filed by the clerk
and be deemed filed in time. A legible postmark affixed by the United States Postal
Service, a receipt for registered or certified mail, or a certificate of mailing by the United
States Postal Service shall be accepted as conclusive proof of mailing, but in the absence
of such proof, other proof may be considered.

Comment: This rule does not require clerks to keep envelopes or wrappers.

Subcommittee Recommendation: Changes are to make TRCP consistent with TRAP
4(b). The subcommittee has added the italicized language "in the absence of such proof'
in the last line for clarity, and suggests that the change be made to TRAP 4(b) as well.

Report of Rules 1-14 Subcommittee
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SCACAction: accepted subcommittee recommendation with added comment.

Rule 6. Suits Commenced on Sunday.

No civil suit shall be commenced nor process issued or served on Sunday, except in
cases of injunction, attachment, garnishment, sequestration, or distress proceedings;
provided that citation by publication published on Sunday shall be valid.

SCAC Action: The SCAC voted to retain this rule over the Subcommittee's
recommendation that it be deleted. The Subcommittee's suggested Rule 6 entitled "No
Smoking" was rejected by the SCAC.

Rule 7. Representation by an Attorney.

I
I
I
I
I
I

a. Representation by an Attorney. Any party to a suit may appear either
personally on his o%% b°h°'r^r through an attorney . When a party is represented by an
attorney of record, any reference in these rules to notice to a "party" shall be read to
require, instead, notice to that party's attorney. If a party is represented by more than one
attorney, notice shall be made to the attorney in charge. The attorney in charge shall be
the attorney whose signature first appears on the initial pleading of the represented party,
unless another attorney is specifically designated in that pleading or by notice.

b. Motion to Show Authority. The authority of an attorney to represent a party
may be challenged by a sworn motion stating the basis of the belief that the attorney
lacks authority, and causing the attorney to be cited to appear before the court and show
his authority to act. Notice of the motion and hearing shall be served at least ten days
before the hearing. The burden of proof shall be upon the challenged attorney to show
sufficient authority. Upon the attorney's failure to show authority, the court shall refuse
to permit the attorney to appear in the cause. If neither the party or g&yne person who is
authorized to represent the party appears, the court may strike the pleadings. The motion
may be heard and determined at any time before the parties have announced ready for
trial, but the trial shall not be unnecessarily continued or delayed for the hearing.

c. Withdrawal of Attorney. An attorney may withdraw from representing a
party only upon written motion for good cause shown. If another attorney is to be
substituted as attorney for the party, the motion shall state: the name, address, telephone
number, telecopier number, if any, and State Bar of Texas identification number of the
substitute attorney; that the party approves the substitution; and that the withdrawal is not
sought for delay only. If another attorney is not to be substituted as attorney for the party,
the motion shall state: that a copy of the motion has been delivered to the party; that the
party has been notified in writing of his right to object to the motion; whether the party
consents to the motion; the party's last known address and all pending settings and

Report of Rules 1-14 Subcommittee
09/12/95 Page 6



I
I
I
I
I

I
I
I
I
I
I

deadlines. If the motion is granted, the withdrawing attorney shall immediately notify the
party in writing of any additional settings or deadlines of which the attorney has
knowledge at the time of the withdrawal and has not already notified the party. The Court
may impose further conditions upon granting leave to withdraw. Notice or delivery to a
party shall be either made to the party in person or mailed to the party's last known
address by both certified and regular first class mail. If the attorney in charge withdraws
and another attorney remains or becomes substituted, another attorney in charge must be
designated of record with notice to all other parties.

Subcommittee Recommendation: The subcommittee has consolidated all of the rules

relating to a party's representation by counsel. [Current Rules 7. 8, 10 and 12 now
deleted Substantive changes are few: (1) The subcommittee added a provision

requiring notice upon the attorney when the party is represented by counsel. (2) Upon.
the failure to show authority to represent a party when challenged, the rule now provides
that the court "shall" strike the party's pleadings. The subcommittee recommends that
the rule provide that the court "may" strike pleadings to give the court discretion in
situations where it would not be appropriate to strike the pleadings. Other changes are
intended merely to make the rule more concise and clear.

SCAC Action: accepted subcommittee recommendation with noted changes.

Rule 9. Number of Counsel Heard.

Not more than two counsel on each side shall be heard on any question or on the trial,
except i , and upon special leave of the court.

SCAC Action: The SCAC voted to retain this rule with noted changes, over the
Subcommittee's recommendation that it be deleted.

Subcommittee's recommendation: Instead of includinjz this as a separate rule, add it to
the end ofRule 7(a).

Rule 11. Agreements to Be in Writing.

Unless otherwise provided in these rules, nNo agreement between attorneys or parties
touching any suit pending will be enforced unless it isbe in writing; and signed by the
attorney for the party to be char eg d, or by the party to be charged ana T'°a ••^*h*h° e'°fL

, or unless it be made in open court or in a
deposition upon oral examination and recorded by the court reporter.

Subcommittee Recommendation: The Subcommittee is aware of two problems with the
current rule: (1) Can a court enforce a written agreement that is filed after the dispute
arises? (2) What does "entered of record" mean? Is it sufficient that an oral agreement

Report of Rules 1-14 Subcommittee
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be recorded by the court reporter, or does it have to be transcribed or incorporated into

a court order or "approved" by the court before it is enforceable? The appellate
opinions are somewhat inconsistent on both issues. The recommended rule makes clear

that written agreements should be enforceable if the writing is filed when enforcement is

sought, after the dispute arises. If this is not the rule, the court's file may be filled with
incidental agreements between counsel that are never in dispute. The recommended rule
further states that oral agreements should be enforced if recorded by a court reporter in
open court or in a deposition. This recommendation reflects the Subcommittee's belief

that the purpose of this rule is largely evidentiary. Thus, if the agreement is recorded by
a court reporter, that purpose is satisfied regardless of where the recording is made.
Note that this rule only concerns the initial requirement of a record of the agreement for

enforcement: An alleged agreement may satisfy this rule, but not be enforceable for

some other reason that is a matter of contract law.
The agreements covered by this rule will include settlement agreements and

agreements between counsel modifying procedures set out in the rules. Because this rule
allows enforceable agreements to be made in depositions, current Rule 166c is no longer

necessary.

SCAC Action: The SCAC adopted the subcommittee's recommendation with changes as
noted. The SCAC version contains no jqling requirement for enforcement of agreements
covered by this rule.

Rule 14b. Return or Other Disposition of Exhibits.

The clerk of the court in which the exhibits are filed shall retain and dispose of the same
as directed by the Supreme Court.

Subcommittee Recommendation: No change.

SCACAction: accepted subcommittee recommendation.

Supreme Court Order Relating to Retention and Disposition of Exhibits

I
I
I
I
I

In compliance with the provisions of Rule 14b, the Supreme Court hereby directs that
exhibits offered or admitted into evidence shall be retained and disposed of by the clerk
of the court in which the exhibits are filed upon the following basis.

This order shall apply only to: (1) those cases in which judgment has been rendered on
service of process by publication and in which no motion for new trial was filed within
two years after judgment was signed; and, (2) all other cases in which judgment has been
signed for one year and in which no appeal was perfected or in which a perfected appeal
was dismissed or concluded by a final judgment as to all parties and the issuance of the

Report of Rules 1-14 Subcommittee
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appellate court's mandate such that the case is no longer pending on appeal or in the trial

court.

After first giving all attorneys of record thirty days written notice that they have an
opportunity to claim and withdraw the trial exhibits, the clerk, unless otherwise directed
by the court, may dispose of the exhibits. If any such exhibit is desired by more than one
attorney, the clerk shall make the necessary copies and prorate the cost among all the
attorneys desiring the exhibit.

If the exhibit is not a document or otherwise capable of reproduction, the party who
offered the exhibit shall be entitled to claim same; provided, however, that the party
claiming the exhibit shall provide a photograph of said exhibit to any other party upon
request and payment of the reasonable cost thereof by the other party.

Subcommittee Recommendation: No change.

SCACAction: accepted subcommittee recommendation.

Rule 14c. Deposit in Lieu of Surety Bond.

Wherever these rules provide for the filing of a surety bond, the party may in lieu of
filing the bond deposit cash or other negotiable obligation of the government of the
United States of America or any agency thereof, or with leave of court, deposit a
negotiable obligation of any bank or savings and loan association chartered by the
government of the United States of America or any state thereof that is insured by the
government of the United States of America or any agency thereof, in the amount fixed
for the surety bond, conditioned in the same manner as would be a surety bond for the
protection of other parties. Any interest thereon shall constitute a part of the deposit.

Subcommittee Recommendation: No change.

SCACAction: accepted subcommittee recommendation.

Report of Rules 1-14 Subcommittee
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Rule 4. Computation of Time

In computing any period of time prescribed or allowed by these rules, by order of

court, or by any applicable statute, the day of the act, event, or default after which the

designated period of time beings to run is not to be included. The last day of the period

so computed is to be included, unless it is a Saturday, Sunday or legal holiday, in which

event the period runs until the end of the next day whisq that is not a Saturday, Sunday

or legal holiday. Saturdays, Sundays and legal holidays shall not be counted for any

purpose in any time period of five days or less in these rules, except that Saturdays,

Sundays and legal holidays shall be counted for purpose of the three-day periods in

Rules 21 21a, extending other periods by three days when service is made by

registered or certified mail or by telephonic document transfer, and for purposes of the

five-day periods provided for under Rules 748, 749, 749a, 749b, and 749c. When the act

to be done is the filing of a paper in court, and the clerk's office is closed or inaccessible

on the last day of the period so computed, the period extends to the end of the next day

on which the clerk's office is open and accessible. Proof of closing or in accessibility of

the clerk's office may be made by a certificate of the clerk or counsel or by affidavit of the

party.

Comment to 1995 change:

I
I
I
I
I

Rule 5. Enlargement of Time

When by these rules or by a notice given thereunder or by order of court an act

is required or allowed to be done at or within a specified time, the court for cause shown

may, at any time in its discretion (a) with or without motion or notice, order the period
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enlarged if application therefor is made before the expiration of the period originally

prescribed or as extended by a previous order; or (b) upon motion permit the act to be

done after the expiration of the specified period where good cause is shown for the failure

to act. The court may not enlarge the period for taking any action under the rules relating

to new trials except as stated in these rules.

If any document is sent to the proper clerk by first-class United States mail or by

registered or certified mail in an envelope or wrapper properly addressed and stamped

and is deposited in the mail on or before the last day for filing same, the same, if received

by the clerk not more than ten days tafd#y after the last day for filing, shall be filed by the

clerk and be deemed filed in time. A legible postmark affixed by the United States Postal

Service . a receipt for registered or

certified mail, or a certificate of mailing by the United States Postal Service shall be

accepted as conclusive proof of mailing, but in the absence of such proof, other groof

may be considered.

Comment to 1995 change:

Rule 7.

a.

EjF9E;8GWiF" either personally or by through an

attorney. When a partv is represented by an attorney of record, any reference in these

rules to notice to a'barty" shall be read to require, instead, notice to that party's attorney.

If a gartv is represented by more than one attorney, notice shall be made to the attorney

in charge. [FROM FORMER RULE 8]

Representation by an Attorney

Representation by an Attorney. Any party to a suit may appear and

Qr
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t#Feeghseur►set; The attorney in charge shall be the attorney whose signature first

appears on the initial pleadings for any +n shafge of the

represented partv, unless another attorney is specifically designated #hefe+n in that

pleading or by notice.

^;69F(gaRg

94H

9^8

[FROM FORMER RULE 12]

b. Atterney Motion to Show Authority. The authority of an attorney to represent

aAparty may; be challenged by

a sworn wfitten motion stating

' the basis of the belief that the attorney lacks authority, and causein̂

' the attorney to be cited to appear before the court and show his authority to act. The

ANotice of the motion and hearing shall be served at least

^ ten days before the hearing , The burden

of proof shall be upon the challenged attorney to show sufficient authorityta pFasecUte
'

I
I
I
I
I

. Upon his the attorney's failure to show

such authority, the court shall refuse to permit the attorney to appear in the cause:^

shaN If neither the party nor any person who is authorized to represent the party appears, .

the court may strike the pleadings

appeaFs. The motion may be heard and determined at any time before the parties have
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announced ready for trial, but the trial shall not be unnecessarily continued or delayed for

the hearing.

[FROM FORMER RULE 10]

c. Withdrawal of Attorney

An attorney may withdraw from representing a party only upon written motion for

good cause shown. If another attorney is to be substituted as attorney for the party, the

motion shall state: the name, address, telephone number, telecopier number, if any, and

State Bar of Texas identification number of the substitute attorney; that the party

approves the substitution; and that the withdrawal is not sought for delay only. . If another

attorney is not to be substituted as attorney for the party, the motion shall state: that a

copy of the motion has been delivered to the party; that the party has been notified in

writing of his right to object to the motion; whether the party consents to the motion; the

party's last known address and all pending settings and deadlines. If the motion is

granted, the withdrawing attorney shall immediately notify the party in writing of any

additional settings or deadlines of which the attorney has knowledge at the time of the

withdrawal and has not already notified the party. The Court may impose further

conditions upon granting leave to withdraw. Notice or delivery to a party shall be either

made to the party in person or mailed to the party's last known address by both certified

and regular first class mail. If the attorney in charge withdraws and another attorney

remains or becomes substituted, another attorney in charge must be designated of record

with notice to all other parties ' .

Comment to 1995 change:

I



Rule 8. [Repealed]

Comment to 1995 change: The provisions of Rule 8 have been moved to Rule 7
as modified.

I
I
I
I
I

Rule 9. Number of Counsel Heard

Not more than two counsel on each side shall be heard on any question or on the

trial, except ' , and upon special leave of the court.

Comment to 1995 change:

Rule 10. [Repealed]

Comment to 1995 change: The provisions of Rule 10 have been moved to Rule
7 as modified.

Rule 11. Agreements to be in Writing

Unless otherwise provided in these rules, no agreement between attorneys or

parties touching any suit pending will be enforced unless it be is in writing7 and signed

by the attorney for the party to be charged, or by the partv to be charged,

, or unless it be made in open court

or in a deposition upon oral examination and recorded by the court reporter.

Comment to 1995 change:

Rule 12. ' [Repealed]

Comment to 1995 change: The provisions of Rule 12 have been moved to Rule
7 as modified.
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Summary Of Changes In Current Rules

I
I
I

I
I
I
I
I
I

Rule Chan2e

315 Moved to proposed TRCP 320(e)(2)

316 No change

3 17-19 Previously repealed

320 Rewritten to include TRCP 315, 320, 321, 322, 327, 329

321 Rewritten to include TRCP 324(b), TRAP 52(a), (b), (c), (d)

322 Rewritten to include TRCP 306a, 329b

323 Previously repealed

324 Moved to proposed TRCP 321(b), TRAP 74(e)

325 Previously repealed

326 No change

327 Moved to proposed TRCP 320(d)

328 Previously repealed

329 No change except to change rule reference

329a No change

329b Moved to TRCP 322(b), 322(c)

330 No change but belongs in Government Code

331 Previously repealed

1
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Summary Of Responses To Letters

I
I
I
I
I
I
I

I
I
I
I
I
I
I
1

Pa2e Subject Action

Pg 886-899 Preservation of "no evidence" Cured by proposed TRCP
arguments 321(b) and (c)

Pg 900 Reduction toitime limits on No action; current time limits
appeal work well for most

Pg 901 Standardized "non-jury" in Cured by proposed TRCP
Rule 324 321(d) which uses "nonjury"

Pg 902-903 Rewrite Rule 329b to eliminate Cured in part by proposed TRCP
confusion on "vacating" a 323(b) providing rules for
judgment motion for new trial and to

modify (eliminates motion to
vacate)

Spg 425-427 Change date N/N/T overruled No action taken
Repeated by letter as a M/L from 75 to 60 days to
of 10/4/94 cure Casebolt problem

Letter of 8/3 1/94 Request motion for entry of No action; such a motion, if
default judgment added, should be in TRCP 301

Letter of 10/23/95 Resubmits request of Pg 902- See above, Pg 902-903
903

Memo 3/20/95 Request new general rule on May be worthy of action; TRCP
TC's plenary power & when it 330 could be rewritten in terms
ends of proposed TRAP 24

2
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RULES 315-331

Rule 3 15. Remirtitur [Moved to TRCP 320(e)(2).]

Rule 316. Correction of Clerical Mistakes in Judament Record [No chanae.]

Rule 317 to 319 [Previously repealed.]

RULE 320. n1OTIONS FOR NEW TRIAL

G'rounds: For a new trials may be granted and ajud(a} good cause, __ gment u. ay
,,,,a ,.^156 set aside f ,- on motion of a:p^ or on the,ludge'^ cou^'s own motio ^^; on^

°u^h*°^m° ^^ th° °•* ^ "^" a r°^* in the follawing instaiices^ aiiiottg others:

(1) when the evidence is factually insufficient to support a:Jury finding;

(2) when a jury° firidirigis. againstthe ovei-uwhelining;preponderance>ofth^
evidence;

(3) when the damages awarded by the jury are manifestly too large or too
small because : of the factual: insufficiency or overwlielming preponderance >tif the
evideiice;

:. : . . . . . .<..,.
n:: made:::;an:: error of aati^::: that^ zs: zeasonabl"':E). .:_. wh.

::
e the ;anal

.
;ludge> has.

calculated to cause and:probably did cause reridition of an improper judgirient;

;::... ,.:::. . ...
(5) wlien: (i)iriisconduct of the jury;<:; or (ii} misconduct of theafficer iii...

charge of.the. jury; or (iii) any communication made to the jur^r; or (iv) a juror;^
erroneous or,incorrect answer on voir dire examination-

hasprobably resulted in:iiijuiy to.the nTovant;

,. .:::;:...
when:new etiridence: has been: discovered that was: not avazlable at ahe().

triai;tiy the mva.nt's::use .of:reasoriable diligence and,. if presented:"at the..trxa..
probably would:Fiave resuYted in a verdict favorable to the movant;

7) wlieu::a:defauTti:*^ud erit:_::was:unpzo er (i^`];ecause`of;>a defect:<a:::.. ::.... . . ::.::.. ... . . ....:.. ::::^. .:.^ . ..: .. ^. ..... ..: . . :. ....;. .::;... . . .
serv7cef pro:cess or ahe':petitioii; or (ii):bccauseof:irisufficierrcy of theevidciice: o
damages, or (tu) because the `movant's failure, to file an answer .oi- to appear,at xhe

.. :. .. <.
tnal;::affer:pmper: natif catiori;;;.inay ^ie: excused:ori equitable grounds andthe movafit
has set up a meritonous claim or defense;

3
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(8)
,.

When a defendant cited bypublication moves toset;aside aludgt_nexit
for good cause;

,..
(9) when there is a material and irreconcilable conflict injury findings; or

( I0) when any; improperly admitte:d: eviderice; err;or>in<the::cou.rt's :cl?arge;
arguinent of.counsel, or other tiial court occurrence or rizluig probably resulted in aii....::..:>..::;;..;....:
un

. .:
proper. verdict orjudgmeut adverse: toihe;.movant:

Source: Rules 320, 327 and 329

I
I
I
I

I
I
I
I
I
I

tiiat;the complault can be understood by the judge:

; ...
(b) Form Com laints:in^; general:temis:shall'not;:b

.
"e:cbnsidere: F-*a*ch com Isirif

in;a:mot%on forrievsr trial shall identi f3! . the:matter:of>which complaint.is:riiade;such;a::wa;:;

Source: First sentence - Rule 322; second sentence - Rule 321.

;:.:. .
(c). Affidavits^ Supporting affidavits;are::reqwred for compl:aints;based on facts

not otherwise in_ the record, such as.,

0)

(2)

(3)

J niisconduct;u?Y: .

newly. discovered evidence;
, ;.. . : ;. ;„. . ;:.

equitable: grounds to set aside:a default judgmeiit;

(4) good: cause' to se^: aside a jud^ment after citationbpublicat

(d) Procedure for Jury Misconduct.

Hearing. When the ground of a the motion for new trial, supported by
affidavit, is misconduct of the jury or of the officer in charge of flieem tIi'e! jury, or
beeausee€ any communication made to the jury, or a juror'.s

4



erroneous or incorrect answer on voir dire examination, the judge eeu^ shall hear
evidence theree€ from members of the jury or others in open court, and may grant a
new trial if oFevea-

answeF^ ' ^ * o' ^^r *^ '^ * ^, it reasonably appearse
from the evidence both on the hearing of the motion and from the record:;as;a ^ir^tt^^^. .... .... .. .. . .. .: . .:.:.:. .:......
on the trial of the case and from the F°^^rd as ^wh^t° that injury probably resulted
to the complaining party.

(2} Testimony;Qf. Jurors. A juror may not testify as to any matter or
statement occurring during the ^^^ifs° of the jury's deliberations or to the ^ffee* 4

on any ether J'uror's mind or emotions or:merifal;'':roc^sses asP . ... ............ ^
influencing any otherjuror's him to assent to or dissent from the verdict sanse^g

juror's;#is affidavit or °^^enee ef any statement by a juror hiffl concerning a. A . W
matter about which thejuroi he would be precluded from testifying be r-eeeived for
aduutted in evidence for ari.y:of these purposes. However; aJuror may testify iv^ieth;er

to. bear uponariy duror.any outside influence was improperly brought

.. . .. ... . :>: :::::;;: :. : .:....... ::: ::: ...
Tfiesubcqinmittee wlthout:takin,g:any fgriual:vote; suggests to the:Supreme Coiizt;AOu1O^ Cc"inuttee an

the Sulicotie on Te:cas Rules of Evidence. that:tfie timeinav:l^ave come ta.consider. chaas?ma il^e:last senfenee.af?I'

(19.83.):;(iiriadtted ciocumeit iif Buieau af.Prisoris.; indieating:a reasoiiable::possil^iIit^ ili'at::tlie i^eferidari[ was eonnecfed v^i
theMeYibaiilvlafia.;lii re BeverlyHills^i-eX^'tigatioii; 69S F.2d 207 {6tki'Cu 19$2) cert::denied, 46I X39198^^. :: .. .. ,:.. ...: .. ; ;::;::..
(luror's.otvnextemal expenment eonductedampunted tb;addittanalevtder^ce:not admitted:at tnal).;: tlnifeif.Sfa7es':v.,;Nflllfa»is;

States v.Bruscino, 6621 ;2d450 (7th Cu ::198]} on reheAiing 687.^ 2d 938 (7tFiCii:: I982), eert; cfenier1,.45g:L

. :..: .
pre)udicial newspaper article),1?ai^cer v Giatlden, 385 U 5:363; 365 (1966) (ba^l^ffl!s eomments on tlte tiefendarit};..^rrit¢el

..,:..... ;. :
threatenirig staterimernsj UrritedStales v. Rugrem 20 F 3d 1387 (6tli ^ir) eer^ ^enred, 1J;S.<>:^;1:I:fi:S:Ct 248^19^4.
(juiors becarne aware.-uring del iherations:of T V b roadcast 1 inking defensecounseI it^ orgaaize^ erune^, ^llcttfoz:`.v<::^Inilec^
$cates, 145:U;S,<>14o;'I:49. 1892 and0rited States:u::lJiomas; 463F:2ii,1o61:(.7th Cu<:9?Z)(exposure.:?af:{he^iuy to:... . . . . :( )

At the;.federal level, broad allegat^onsr:of: eXtraneous influeiices on jiuysare often :atIowed inio:;evi^ieiic^. tit
deteriiiiiie the existenceof undue ihfluence on the]vzy See.Clnited States:v Pennell ?37 E_2d S2:I: (6th Cir.;I984)- cerl

::: ::..:. :.: : :... . . ::. ....:. ..:: .. .. .... ...:.::.. ..: .. :... . :. .
erFod:.ofdeliberatieiis:

:
:by:;anoin3'derieed;:469US:.::1;158(t985)(five W orscootacted:at:hiiirie dur inSP^ ^ :̂ us:caileP:o

additioiial language ui the FederalRules:allowsa:lrroader range ofjuror testimqiiyto ^e^inimduced,.resultiizg;in:aiiuxi^sC
numberof re<<ersalsfor.jury rrnsconduct:where reversal:under the:TeYasRules is aImost impossible;

.:.;:.:.:.:

TeYas Ruie of.Civtt Evidence 60fi(b), icis more difficuit.to prove jury misconductunder:the Texas:Rules as:compared'to
^ederal:12 e>< e cti an ielay informatio;n:tzi^:u1e:`ofEvi•dence. ; e eciall re ai^: 'olat uisfru sofahe courf:and606 <wl^ ur vi^?). ] _.. ..: :.sP......y....... _:: .. ;:.:<:.
turors >AlthotigliEiotti:the:Tesas and Fedeial Ru1es'allow;a juror:to testify^vliere``aiiyvuts7de`tnfluencewas:unpropcrly
brought to bear upon any.juror, only the Federal Rules add that a juror may testtfy on the questton of u hetlier. extraneoiis
pre]ud^cial infarinatiom4vas.impropeciy:^ronght to the.jury's attentlon" As a revieuf of relevant ciiselaw iridi"cateS; tlie

Becuuseof tiie restnetions on a juror's testiiiiony uiiderTexas Rule of Ci:vFl I?rocedure:327(Ei) antl its;coinparii

consideratioii: of.sucl; chanSe may be ripe:

;.::..:: :.... . ..:

. .. ::: :.... . .: ..:.: :... :: .
w}ietizer.: ariy :outside: influence was i;uproperiy;;brougiit to. bear;`u{>on:::any: Jur;oc<;;;:::: As<the<analysis'lieCo vilidic^tes;

..
may: testif}r oritlie questicin whether extraneous: prejudicral iiifoiination:;was`:iinproperly:litought:to:iliejury'satteiititut<^
Rule:of C*}vi1 F?rocedui e320(d)(2) and addpting thei federal approacli::> ] ederai Ruie of Bvideuce b0§(ti# states t^i
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Source: Rule 327

(e) Excessive Dampges; Remittitur:

. . . . ;. -.. . ..;:::...
I:, xcessive Damages. I. : e ju... ge is_ o; e opuuon!_ at'' e> ainages

found by the ^ury are not suppbrted by: legally or factually sizfficient evzdence
judge may determine the::greatest amount of damagesreasonably sustainatile:

^.f, - . «' ^evid c: a:iri tion:f "e l sen e and ma > a or:iie:w #iia.ti n. o ov m^hn u enas co di o st.0^. . , .g . . gg ...Y., ,... :.::.. . ::::
party;plaunuig such damages f1e a remittitur.:of:t^e'excess witluii;a::specif

Remiftitur;ByParty;: Any party in whose favor a judgment has been
rendered may remit any part thereof in open court, or by executing and filing with the
clerk a written remittitur signed by the party or the party's attorney of record, and
duly acknowledged by the party or the party's attorney. Such remittitur shall be a part
of the record of the cause. Execution shall issue for the balance only of such
judgment.

Source: Paragraph (2) - Rule 315.

613 F:2ci' S7.3 {S.t1i Gi%::I98o): canversatioribettveesi uror aiid:trial`^`ud $̂^ej;`Harit:v:: Burf`(pii_a^rqrih:ern Rarlroail::8T2;;^ J 1 8 '. _...... ...::;:.....:.. ::...:..
48^ (9th Cu 19$73 apPeaf afler i^mand 87{I 1 2d f454 ( 19$9) (stutemeai tif;uror as ta defendant s§etflement practiceS
:htg S^zePubf^c^rfons Iitc v Anierrcan IJews Ca: I94 I`Supp i09 (DN 3 j cerr derrleel, 368 U,S` 92Q (1961}

verdict letter from:a^uror:ivhtclt revealed such extreme prejudsce that:the court exercised tts d%screhoa to order a nev^ €rt^1);
Haugh y Jones: & Caughlix S`teef Corp 9491:'914 (7th Cir 199:I): {maishall:ielIs jury zt u ill be locked up until it rencleFs
a vecdict ';egardless of liow 1ong thaE may takej; Itmenez..v :ffeyfiger; 792:F::'Supp;:9l ¢(p:>:Puerto:Ricii.1.9923 (preset;c^
ofs^Ientsecunty o^zcer in jury,room daring deliberatiansj;:Umted'States v;Gaffney fi?6 F: Supp ;I S44 (M.D.FIa 19$7}.... .,...:.:.
(discIosure;to juiy and j_tiiy's subsequent`drsczission of extortion defendiiiit's }inor:_cnmrnal i ecord),.

$y contrast ;under the TeYas T2ules only eidenee regarding "outsde mfluerice" broughi to bear on a jur4i:is
allotived: Because outsideinQuence" meuns a force extenal to tlie jury and its deliberations,:and:does not iuafude
information:::acqtiired_by-aluror;and coinmunicafed:ta'other.juiors;:even<wherc;tH^infoiination is riotin:evidence andis;; :;:..< : .:... : .: : .. : ... . . : . ......:......;.. ;:. . ,..,... . :.. : : ...

c1ficallY :offe
,.::..a :. e;... e ...:.s epos;: e:of uenc, the ??r ec n Fred:: g 's d isi evz c stcn dar io;that: allow d runde :: the.'f t ali ^nfl t o eno n ederalpe.:.... .. ... . . , . ..

;
Y :...: .. . ::::: ... . >.. ,:: .:....

Rulesis oflea eXelqded under tbe<Texas Rizles::.;See;:e.g.; Durbiii: al:.Biiar: Corp. $7I: S: W:2d:263 (T.eX: APP
199^; n.w h:) (contrary tD thetrialcourt's iristructions, prestdzng:juror ioki other3urors abbut the potentisllyi3evas[aiui^: .. .....$ ,.::....,^..:^:
6nancialeffe.:.its'verd^

.
tma v.

i
z:.,u::: ,W;Qd929.

e:.,A,.
q, Eluict c y lta e.on:tlie::^mmunity); Sol Sa. . . Z79 S (T x, P.p -C cpu stz. l8...)

{coiitranr to court's instnzctions,^uiv^- relayed his personal experiences regardirig the noise Ievel at issue at a Iocal bar}, Bafey
v.,F^1W Interests,.lric., 754 S:Y^ 2d,:s.i3_ (Tex. 'App.,..̂ -1-iriustor^: [I4ih Dzstj 1988, wzit:deniedj (eonrrary to eaurt'S
u^uctioiis, tt^o^z}rocs visited scetie of intirder and: described: their;experzences to oFher,lurors) 5baiu v^reaterHauslon
Trans::Co.;'7JI ^.W.2d204, 2I0 (Tex.App;^orpusGhristt 1990^ G"I?isCUSSavn; ^newspaper arEzcles;:izisuzaiice Go^erA..:::

' "'^V 759 ^:W:2dand.unnronerlvariswered:voir iiire ouestions are not ziutsicie mfluence:. ^ Ketidalt v.hatabur^er.`fnc ::
75^.('j'^c;App Hot1.s^^1s^Dist<);t988;iia.^rit)^urorrvliowasaparalegaltoidzither^urqrsthaiplamtiffs^vonld^e^^

_ .:: : . ........:.
daitiages asses.se^ ^ven tfwiigli;tlie}^;found uo;;izegligeiice oi praiamaEe;cause); Eaker;v: ^crl ilrlart:'S`lores,<Iric:; 7^?':
53, S^} 55 (Tex. App:-^3eaumont 1987, no ^vnt^ {luror who ^vas: a nurse toid otlier lurors ihat the znedicatzon>
pl^tnt>ff,eould.li^at^e Taade tlze.plauttzff diowsy, cat►szng:tfie falI), ;t'erry v.;;S'afecp 7ns ^o., 821 S:'t^ 2d 279, .2.

i;;:Houstgn:(1st.bist:j29^;.(liirois;use articienot;acimitted into evidence;.^rid>anather'Jurar'suef;oi apulilistied: :
t)^?,a dsctionarg; both used to. mfluence bther: jurors were not.outsde znfluences)::. ... .. . .. ... .
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(f) Partial:New:::Trial. If the judgeis ofthe opiiuoii When it ^^^°^rs +^ the e
that a new trial should be granted on a point or points that affect only a part of the matters
in controversy and that rti^h rart that is clearly separable without unfairness to the parties,
the judge EouFt may grant a new trial as to that part only, but ff^^4a°d *h^+ a separate trial
on unliquidated damages alone shall not be ordered if liability issues are contested.

Source: Rule 320.

RULE 321. PRESERVATION OF COMPLAINTS

^„ to preserve
:: :s::' :

(a) . General Presei=,vatioh Rule. in
-.7or A^ u prerequ

;
isite

presentatiori of a complaint for appellate review,

is also „.o^^.,,-..it f^^-_*'^° ,.a.,,n'^:r;-^n P^^r * ^^ b*^;H R The::^udge's ruling upon the^^ .. .: . . ::; .:..

.
waived if tlie groundatatieiiis safficiently specific to make' tlie jizdge aware of ffie::c

;: ...;.:::...;. ... .. ;:... ;... ..:.;::
specific grounds were not apparent from the context hFo;complaiiit sliallbe::corisidere^

.
oau^ a timely request, objection _ or motion must:_:appear::af :recoid, stating the specific^ ....
grounds for the ruling he iliat,tlie :coniplatnuig party desired the tt-i a.l court to make if the

complauung party s request, obJection or motion mustalso appear of.record provrde
the:.overruling by operationof aaw of a motion for new trial or a rnotion to irio<.. ; . .,::: ,.... ;...
Judginentis :sufficient fo;:.preserve: for appellate review:;the complaints;prap;eriy riiade ;ii^
motian unless the: fakmg; of evidence is necessary for:proper presentation :of the complairiC
in th erit xn a i ed se arate. order <e tn c urt. .A:?ti g ma be shown ut e; ud gn? sliai o th pg??` __ .a n .....^<.. ,......::.;...: : . :.. : . : ..: ;.. < :. . . . ....: :.. . . .. . . .^.. . _:...:..
sfa#einerit:flf::factsor:::iri::aorinal:bilT:::of:exceptions:. if the trial judge refuses to rule, an
objection to the judge's eatH4s refusal to rule is sufficient to preserve the complaint. lt-s

a FeFFRali Formal exceptzons to rulings or orders of the trial court Are
not required ::Apartyproperlynotified butabsentfrom.the trial waives all o jections ap
com lamts.ahatahe would be re uired to raise at tnal::if resent; .unless ;thep p^Y q P .
absence was wiongfully:induced by another party An absent party does not waivea:lack
of a proper record of the trial_2

Source: Texas Rule Of Appellate Procedure 52(a).

I
I

,......
(b) When:A. Motion hor.i^tew Trial Is Required As a:prereguisite to appella'

revie.w, the follot^ ing onplaints shall be made in a 666d. or new tnal:.. . . . .. .. . .. .... ...

:1
..,uridgr<e c ' .e ft;`blc vered: vid n e qu a e oiriise rid c` e.a utriew ^.J^'Y:s:>ose,. ...( .. .. . . ::... lY<:..disa ;: ....:... .: ... ...... .

aside a default judgment; ;or ariy other:co^riplaint oawfiicli eviderice must;be heaird^

rrhe last two sentences have been added to the TRAP 52(a) submitted to the Supreme Court for adoption; these
sentences, it is believed, codify the existing practice.
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n 1 .^7 .7 •d
^'•l * se t as id e judgm ent by d°f.^SS

(2) factual insufficiencv of the evidence to suppon a jury
fmding;

(3) ^^^m^'°irt a jury finding is against the oven:,helming weigh^
prepQIiderarice of the evidence;

(4) ^eemp'atir* e^ factual inadequacy or excessiveness of the damages
found by the jury; of

aEfleP

;::.:...: .;
(Sj a materialand>irreconciiable:conffict: in;lury;>firidirigs;

(0 any complaint:not otlierwisc;ruled upon;.b

Source: Rule 324(b).

e:;triai: jud^

Le aufficiency::ofEtiridenceoinp. ainfaliat>a jui^ firi gc Ju >}'C ases; g^. ^ r
is not based on Iegally: sufficient 'evYdence or that a fnduig is esCabllshec€ as a matter of i au^r
need.not.be inade: in:it zriotiorc'::fox:riew trnal:;zf otkiervvise: shown yn flie xecorci;::but musr ^e:::::.:.:
made:iii:.the trialcourt:and.:maY.;be:xneTudedan:amotion`>.for'judgmamatter;..of;I... ,
motion to'declare anissue esta.tilished in the:movant s favor as;a inatter ofaaw, amotfon to. . . .:. :: . . .. : : ... : . . .:.:..> .:: :.
modifythe_ udgmenor inamotion:;for:new trnai!:asaprerequ.site to appe ate;ren..... ... of>.. ..:.
denial`:of the relief requested:in the!„mrotiiozi:

. (d) pnjry<;Cases: ^egaI
and.Eacfual Suffcien.cy af EYidence: ^ point . -a^'i^n f Y new }^a' is ^rere^,,°*e-t^
UBBef!^ ^aeeP_e_,a __ A _ff.. a_S ^_g to ___..l_:_ on ___e.! in a .ha..he e.. a,_.e..._s

or:factual insuffciency;of e:::evi
court`are: eXcessive.;or:.iriadequate,: as;. .:.

ar make:an addxtional f^d^rig'of` ti'ma,
complauiingparfy; s>b

:
rief
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Source: Texas Rule of Appellate Procedure 52(d).

f 1otio- ns. :: Unless:tlie:: takuig af:eviderice ::is::riece i 1< essa•iP.resntat on o(e) .. : . .. . _ _ . .:. .:..:. :.. . :...... :..:.;:. ::.:. .. . ... ...... . :.:.;-.. .: ..:.::.;
presentatloll .o

:
fa com ^alnt.ln a motion; for: ttew:tfnal.; the: ovCrrulul$` by operatlonof IP

a: morion for new trial orof a inotton.fo mod^fy the 3udgment'is; sufficient to preserve
appellate revieivthe coniplaints properly made 3n::lhe mohon:... ..... .... .... . . . . . . ...

of exception shall be are needed to authorize appellate review of

Informal Bills of Exception and Offers of Proof. When the e^•u-* °°^'ua°s
.

evidence is:;:eXCludec^, the offeruig party : :;: shall as soon as practicable, but before
the eeuH4's charge is read to the jury; or before the judgment zs stgiaed ut a nonduty case be
allowed to make, in the absence of the jury, an offer of proof in the form of a concise
statement. The sejudge may, or at the request of a party shall, direct. the making of the: .....
offer in question and answer form. A transcription of the reporter's notes arfre;electiroriie
tape:, recarduig showing the offer, whether by concise statement or question and answer,
showing.tbe objections made, and showing the ruling ther^een, when included in the reser^
stateinent;dffacts certified by the reporter or Tecorciei, shall establish the nature of the
evidence, the objections and the ruling. The eetH4 judge may add any other or further
statement showing the character of the evidence, the form in which it was
offered, the objection made and the ruling. No further offer need be made. No formal bills

excliision.of evidence. When the se^t judge hears objections
to offered evidence out of the presence of the jury and rules that sush the evidence be
admitted, such the objections shall be are deemed to apply to such evidence when it is
admitted before the jury without the necessity of repeating theseejestiens tli:em.

Source: Texas Rule of Appellate Procedure 52(b).

I
I
I
I
I

(g) Formal Bills of Exception. The preparation and filing of formal bills of
exception shall be governed by the following rules:

(1) No particular form of words shall be required in a bill of exception, but
the objection to the ruling or action of the judge ea and .;the.. .ruling comp.l:airied o^. .. ..
shall be stated with such circumstances, or so much of the evidence as may be
necessary to explain, and no more, and the whole as briefly as possible.

(2) When the statement of facts contains all the evidence requisite to
explain the bill of exception, evidence need not be set out in the bill; but it shall be
sufficient to refer to the same as it appears in the statement of facts.

(3) The ruling of the judge ee in giving or qualifying instructions to the

9
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jury shall be regarded as approved unless a proper and'timly objection is made.

allowance and signature.
(4) Formal bills of exception shall be presented to the judge for bi-&

(5) The judge e-eurt shall submit`tfte susl^ bill to the adverse party or h^s the

I
I
I
I

.
iti;€etmd to be correct, the judge shall sign it without delay and file it with the clerk.
aiiyerse;:party';s counsel, if in attendance on at the court, and iffhe;aclyese :party: fr^..... .. ...,;:

t#erei^, and if they are agreed to he the: juctge shall make such corrections, sign the
bill and file it with the clerk.

, . : :. .; ..>.;:..<;:
(7) Should the parties p^ not agree to the. ;Judge'S; suggested sush;. .

corrections, the judge shall return the bill to him the, coinpiaiuirig party with his th:^
ju:dge':s refusal endorsed on it thereon, and shall prepare, sign and file with the clerk
such a bill of exception as will, in his thejudge's opinion, present the ruling of the
court as it actually occurred.

If the judge finds the sueh bill incorrect, he the;ju:dge shall suggest to_ ... ... ..
the parties pa^ or their h. ^s counsel such corrections as the judge deems necessary

(8) Should the complaining party be dissatisfied with the said bill filed by
the judge, he thecoinplaining party may, upon procuring the signature of three
respectable bystanders, citizens of this State, attesting to the correctness of the bill as
ozigirialty presented by have it the-same filed as part of the record of the cause:;
and Tthe truth of the matter in r°fr°n^° *h°r°*^ may be controverted and maintained
by affidavits, not exceeding five in number on each side, te-be filed with the papers
of the cause, within ten days after the filing of the said bill and +^b° e^^sid°Y°a as
a ^ai4 of the re^^ d r-e'atiri^ *'ier e*^. On appeal the truth of.:.the::sttc-h bill ^f ev^e^*4^
shall be determined from the sush affidavits so fiied.

9 In the event of f^^„^"b;" of eN^e„'i^^° is filed and rh°=° is ° conflicta
between a:formal`bill:and<*° -^r^"n°e„° and the ^r^',°^°° ^£the statement of facts,.. : ...... ..... :. : .:. ...
the bill ^f *i^Ts shall control.

(10) Anything occurring in open court or in chambers that is reported
recqided.:and so certified by the court reporter or;irecoz'der:;may be included in the
statement of facts rather than in a formal bill of exception:; pr^-.ia°d *In a civil
case the party requesting that all or part of the jury arguments or the voir dire
examination of the jury panel be included in the statement of facts shall pay the cost
thereof, which ee-A shall be separately listed in the certified;tiill<iif:costs 6eftlfisateef
ooJtTpr-ep°dby *h° e'°Yk of the *^^' ^•r *, and thesame may be taxed in whole or

10
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in part by the appellate court against any party to the appeal.

(11) Formal bills of exception shall be filed in the trial court within sixty
days after the judgment is signed in a civil case or within sixty days after the sentence
is pronounced or suspended in open court in a criminal case, or if a timely motion for
new tri al; inotion to modify, request for fiiidings, or motion to remstate puzsuant
Texas Rule.Of Givil l'rocedure T65a has been filed, formal bills of exception shall be
filed within ninety days after the judgment is signed in a civil case or within ninety
days after sentence is pronounced or suspended in open court in a criminal case.
When a formal bills of exception are is filed, it they may be included in the transcript
or in a supplemental transcript.

Source: Texas Rule of Appellate Procedure 52(c).

J. TIMETABLES

RULE 322. TIME FOR FILING AND RULING ON MOTIONS

(a) Motion for :Judgment<.as; a Matter::of Lavf:>in Jury Case;..
^udgment as a matter :of IavY or for. a declaration .that the eviaenc ^:,. ;:.:.;.: .. .::.; , ..
uisuffie'ietat for,a:reasoriable auiy to fuid a parttcular zssue: of fact against tlie:;mt^vant;.
or that a fmdu^g the;rriovant.s favor is established by ^he undisguted evidenee m^
be pres,erited :at the clos.e of :the adverse party's :evidenee3 or at the close of i4l'
ev^ dence, or' a^er. tlie: verdict aiid .before ,ludgment, or a#^er Judgment, arid shall n©t:.:..
be considered wai^ed if not presented earlier: .If presented af^ei Judgrixent, the mo^au
shail be:presented:in a:inotion`,to modify the.judgrnentwYthin<tfie tune:;allQVSCed:^Qir
filmg such motion:

: ,.. ,.
(b) 1VTotion;for New:Trial orto Mo,dify Judgment:

(1) A motion for new trial or to modify the judgment, if filed, shall be filed
before prior- to or within thirty days after the judgment or other order complained of
is signed.

(2) One or more amended motions for new trial tci`;modify<di.e;judg^iezt^
may be filed without leave of court before any preceding motion requesting the s^^
relief for new 'i4^' filed by the movant is overruled and within thirty days after the
judgment or other order complained of is signed.

(3) If In the event an original or amended motion for new trial or to modify
^^ri'°^+, or rf^^ the judgment is not determined by written order signed within
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seventy-five days after the judgment was signed, it shall be considered overruled by
operation of law at the expiration of that period.

(4) The trial e^uRegardless of whether an appeal has been perfected, th`
triai court has plenary power to grant a new trial or to vacate, modify, correct, or
reform the judgment within thirty days after the judgment is signed.

.::: :
(5) If a motion for new trial or:ta modtfy;th:e; judgmen^ is timely filed by

any,party, the trialsouf^- regardless of whether an appeal has been perfected, tfi^;
caurt has plenary power to grant a new trial or to vacate, modify, correct or reform
the judgment until thirty days after all such timely-filed motions are overruled, either
by a written and signed order or by operation of law, whichever occurs first.

(6) On expiration of the time within which the trial court has plenary
power, the:tria.l court camiot set aside a judgment efff 6 (3
except on by bill of review for sufficient cause filed within the time allowed by law;
but the court may at any time correct a clerical error in the record of a
judgment and render judgment nunc pro tunc under Texas Rule Of Civil Procedure
316 and may also sign an order declaring a previous judgmentor order to be void

""'because signed after the court's plenary power had expired and :may aiso. file :
of fact aiicl:conclusioris of Ia^v if within the tinie alIowed by Texas
Procediare 297:

Source: Rule 329b.

(c) Effective.Dates and Beginning of Periods
dudgnterrt.

(1) Beginning of Periods. The date a of judgment or order is signed as
shown of record s1" determines the
^a'°sf: the court's plenary power to grant a new trial or to vacate, modify, correct
or reform a judgment or order and for filing in the trial court th^^us documents
that these m'°s ^ti*h^R° a party te may file within suc4 those periods; including-,but
netk^^edro- motions for new trial, motions to modify judg^, motions to reinstate
a case dismissed for want of prosecution, and m^*^ns *^ •^^^*° am°n* requests
for findings of fact and conclusions of law.

so +ae^te,t° =,(2) Date to be Shown. r..a^os , ^**^mo.,s and eler-ks ^Ye ;r
es+ eff"'t" to ^"„so all AII judgments, decisions; and orders of any kind te sliall. bet'

reduced to writing and signed by the trial judge with the date of signing expressy
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stated ther-eift in it. If the date of signing is not recited in the judgment or order, it
may be shown in the record by a certificate of the judge or otherwise; pr-()N4ded,
hrewev°r the absence of a showing of the date in the record does sha4 not
invalidate ai+y a judgment or aii: order.

(3) Notice of Judgment. When
erder- an appealable:jucignent or app:ealabl`e orde:r is signed, the clerk of the court
shall immediately give notice ofthe:si^ning to the parties °rth°if ^t*^rn°<<° o^'r°e^-^
by first-class mail ^d-nsi^h that *h° jaamm°r* of the ^d°w^° signed. Failure to
comply with the „r-e-°sie„^ this rule shall not affect the periods mentioned in
paragraph (1) e€this nale, except ' urider paragraph (4).

:: :e :.- .;;:.::.<>>:: :: ::::::.:.:..::
^ther:;a ealablerhas:>uo da s<:a£ter:ahe:> u:c^ .:.::ent:>or::a ;..::alab^^l?P.... :. : . . :.:.::: ..... :...;.::: :,^.<:;::::: >:>:. ;>::.,..:>::.;::<.:.<:;::;::; . .:.;:
arder>^vas`si e reeeivedthe::notre. une:.b :; ara ..: h: 3::;<and.^as::n.e^:::^^.gn ^, . .: .. . . . .>. ;. :.:: . q Y P ^ ^ . .,.
actual:kndwledge t^f t^ie signirig of the ^udgzrient or appealable nrder, then ^Yl perzods
providecl:iw these:ralesthat ^ from.tlie:date tlie;ludginent or appealable order.:is;:;::.:.: ... ;. . ..... :.>..:. <.::.:.: :..:.;:.
signed"sllall'beg2?I,'for. thlt party: on .the: dat£'tbat:;pai^v received;Ilotlce ; o^;;acquzmd
actual. knavYledge:ofthe signing of :the lucigmerit or appealable order}' wluchever
occurred:fust; provided^:however;:;t>xat'no;everit;;shal^':ttie:periods liegiri:m.dre t^t'a^i
ninety days aftex:the :judgment or appeaiable order was signed:

^o >̂ nQR^°> a°a 14^^*:°rt P.rocedure f:a Gain::Ad:d.if.ional:;Tim^.(5 ) • .:.::.:.:....:.......:.........: .................. ........::...........:......:.
^=der- to To establish the application of subparagraph (41) -1 *s Fdle, the partyinTn ^

adversely affected mustffle a motion:v:In the:trial eourt s#atulg, is r°q•a4°a *^ „r^=°
the date on which the party or the::par;:... ..:..

his attorney first either received a notice of the judgment ^i:r appealable :arderor
acquired actual knowledge of the signing of:the^udgment or appealable order and that
this date was more than twenty days after the judgment ar> app.ealab;le:vrdet' was
signed. The trial judge,. after conducting a hearing tiri:the moiion; shall find the date
u^t^ the party or tlie: p.arty his attorney first either received a notice of the
judgment or appealable::order or acquired actual knowledge of the signing of the
judgment or lppealable order at the een^'^•si^n of the '^°a~iTg and include this finding
in a:ivrittieri the sem.s order.
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;. . ... .(6) "r ,n^ Dr° T..^° nrao^. Periads Affe^ted ^iy::Moaifed;:J0gmerit. If
ajudgmenf is modified, corrected or reformed zn aiiy: respect during the: penod of^h^
trial s,ourts plenary. power; allperiods provlded in tliese niles whicl^ run from the
the judgment is sigiledshallnM frorr^ the .tiriie the modxfiea^ or:reformedjudgment i^

.: ... . . . ...... . . .. ... . . ... . :,..:::.^.:
f.'a""'°"t has }^onn-o^nn°^signed; correc^ori to: a<lu'.. gin^i;ls

made pursuant. to Texas :Rule :pf Ciyi1 Procedure 31 & after expiration of the tcta^
court ' s plenary power; P^n,,.-r.,,..r t to £th° .,1°.• r.^I''i:.^l D .1-_^_-_^_Rule 3^6 e^^-z-^^-^^or^: .::::::::...... ,: _...

eriods;<grovided. . . . . .....
h run<froiri.:t^ieate. the. judgmenf ts stgned shall run from the date of

signing ;of the corrected judgment v^estte for any complaint that would not be
app^sa^e apply to the original judgment.

(7) When Process SeFved by Publication. With i:°s^°°++^ For a motion
for new trial filed more than thirty days but within two years after the judgment was
signed 3 29 when process has been served by publication, the periods
Dfa^aaee eafaffEmn if H13T)aFaffa:B shall be computed as if the judgment were
signed on the date of filing the motion.

Source: Paragraphs 1-6 - Rule 306a; Paragraph 7 - Rule 329b(h).

Rule 323. [Previously repealed.]

Rule 324. Prerequisites Of Appeal [Moved to TRCP 321(b) and TRAP 74(e).]

Rule 325. [Previously repealed.]

Rule 326. Not More Than Two [No change.]

Rule 327. For Jury Misconduct [Moved to TRCP 320(d).]

Rule 328. [Previously repealed.]

Rule 329. Motion For New Trial On Judgment Following Citation By Publication
[No change, except subdivision (d) should be amended to change reference to "Rule
306a(7)" to "Texas Rule of Civil Procedure 322(c)(7)."]

Rule 329a. [No change.]

Rule 329b. [Moved to TRCP 322(b) and 322(c).]

Rule 330. [No change but should be moved to Government Code.]
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^ Rule 331. [Previously repealed.]
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