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(MEETING RECONVENED 12:00 NOON.)

CHAIRMAﬁ SOULES : Okay. We're
going to start on Rule 6. Thank you all for
coming back promptly. Rule 6.

MR. SUSMAN: Okay. The
Subcommittee, in its redrafting Rule 6, you
will note that there are no major changes in
the words at all. We changed the title to
make it clear to everyone that we are talking
about what happens to the trial because of the
failure to provide timely discovery. And that
is not the same as what happens to the lawyers
who fail to do it.

Now, we put a note to the Sanctions
Committee at the bottom that we recommend some
sanction be imposed on parties that fail to
provide discovery reasonably promptly, even if
provided more than 30 days before trial. But
we leave that for the Sanctions Committee, and

I think maybe they have addressed something

"like that in what they sent us on July 18th.

Otherwise, the rule is pretty much the way it
is.
Scott Brister, he will articulate his

own -- I mean, the big picture of Scott's is
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just, again, it seems to me, a reargument of
the minority's positions that have been
articulated on our approach. Our apprcach, as
you know, has been that it may take some time,
but ultimately courts have got to get involved
in the issue of whether the other side was
surprised or not. Was it serious surprise or
not serious surprise? That should be the
litmus test of whether the evidence should be
excluded or whether the trial should continue,
et cetera.

Now, Scott makes as eloquent an argument,
I think, as could be made on the other side of
the issue, that we ought to have bright lines
here, clear lines. And if you don't do
something by a certain time or certain things,
tough luck. And so I think that's where --
that's the big debate.

And just again, because this rule has
been approved so many times in this form, the
only question is how many converts Judge
Brister picked up by his appeal in his letter
to us that's attached under Tab 6. Now,
that's for his general appeal. He's got some

specifics that we will get to in a second. I
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mean, that should‘be the first one. But
that's the first issue, and we still have
general agreement in the way we've been going.

CHAIRMAN SOULES: Okay. Judge
Bristerf

HON. SCOTT A.. BRISTER: Well, I
just, as a trial judge, even if -- this 1is
going to take a lot more time for me to do.
I've got to decide whether it's reasonably
prompt. We've got to have a hearing on that.
We've got to have a hearing on whether you're
going to be unprepared by this information,
and I mean, you know, that may mean certainly
calling opposing counsel to say why -- what
you -- how you're going to be spending your
time coming up to trial and why shouldn't you
be spending it on this new stuff that I just
gave you rather than what you want to spend it
on; expert testimony as to whether they should
be prepared, be able to get prepared on this
information fast enough; and then whether or
not it will affect the outcome of trial is
another issue'in that satellite litigation.

And you know, just as I say there, it's

real easy -- it's not an easy decision to
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decide if the option is continue or not.

Look, it was within 30 days and nobody -- it
wasn't because somebody died or something like
that; you just didn't do it. And then weigh
how much do we really need this information,
how important is it, versus how important is
this trial setting. And those are things that
are not an easy decision, but it don't take a
lot of testimony on it.

The'other route, where there's no bright
line and we go into preparedness, trial
outcome and stuff, is, it seems to me, no
easier a decision, but it's also a very long
hearing.

HON. DAVID PEEPLES: Scott, why
does it need to be a long hearing? Why can't
you, plain vanilla, get to the nitty-gritty
and not let people call on all those
witnesses?

HON. SCOTT A. BRISTER: Well, I
certainly can do that, if you'll promise that
I won't get reversed. But until you say this
is totally discretionary and can never be
reversed, somebody is going to say, "Brister

didn't give me enough time to put on my record
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about why this would affect the outcome of
trial why I couldn't get prepared. I was just
started into my list on how I planned to spend
my time in the.next three weeks after that."
And then some silly appellate judge somewhere
may listen to it.

"CHAIRMAN SOULES: Judge McCown.

HON. F. SCOTT McCOWN: Well, I
don't think it needs to be a long hearing in
most instances. In some cases the hearing
might be longer than in others, but the rule
was written to come up with a kinder and
gentler regime which then we hope will be less
expensive. I mean, this ties straight back
into cost; that any time you've got tough,
tough exclusionary rules, then you drive up
the cost of litigation because lawyers have to
be extraordinarily diligent because there is
such a severe penalty. And so we tried to
balance the level of diligence with -- you
know, a reasonable level of diligence without
being too severe and hit that balance.

The other thing I would point out is, I

don't think Judge Brister's alternative solves

the problem he's identified. I think it's the
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same under either rule. His rule is unless
the court makes a finding of good cause.
Well, you know, good cause is what the party
pleads good cause is, and he's entitled to
offer his evidence and make his bill on
whatever he thinks good cause is. And the
judge makes the call, and the appellate court
then has to review it for discretion. I think
that's the same under this rule. This rule
just tries to give the judge a road map that
will produce a balanced decision and get away
from the harsh exclusion of evidence.

CHAIRMAN SOULES: I'm not a
convert to Judge Brister's view because I've
always been there. This rule, as written in
many, many courts and for a few lawyers,
totally eliminates automatic exclusion of
evidence. It just ain't going to happen. So
should we just erase it altogether? Because
for a big part of this state's jurisprudence
it's gone. Shouldn't everybody have the same
advantage?

HON. F. SCOTT McCOWN: Well,

the way I would respond is --

CHAIRMAN SOULES: I can tell
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you that in a West Texas county for at least
one or two lawyers it will never happen no
matter how egregious the situation is. The
evidence is coming in and there's not going to
be a continuance, because this standard isvso
light and it does not give the judge a command
to exclude the evidence. And I think the
current rule does.

So we have shrunk discovery, we've giveﬁ
tremendous latitude for gamesmanship in this
limited discovery that we've now imposed on
the bar, and lightened up the abuse at trial
0of evidence not disclosed during a constrained
amount of discovery. That's what we're
doing. Gamesmanship is going to be rampant.

HON. F. SCOTT McCOWN: Luke,

CHAIRMAN SOULES: And that's =--
as long as we know that's what we're doing,
well, then that's -- so be it.

HON. F. SCOTT McCOWN: I agree
with the first part of what you said. I
disagree with the second part. I think that
what this does is it makes exclusion

discretionary. It does say to the judge that
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under these circumstances you can exclude. I
don't think gamesmanship results, because I
think you still have the threat of exclusion
as a deterrent.

The only thing I would say on this kind
of in conclusion is this is a big policy

issue. We have fought about this policy issue

at three or four different meetings. There's

lots of people like Tommy Jacks who aren't
here today that have‘had a stake in this, and
I think to change the policy decision now is
kind of not in the spirit of things, if there
are drafting problems or technical problems
but I think we ought to stay with our policy
decision.

CHAIRMAN SOULES: Okay. Does
anyone have a motion on this subject?

HON. SCOTT A. BRISTER: I'm
moving to --

MR. SUSMAN: I move that we
adopt the rule that the Subcommittee has
presented and that has been approved by a
large majority at at least three or four
meetings.

CHAIRMAN SOULES: Well, we've
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got to go through Judge Brister's --

MR. SUSMAN: I mean, he's got
specifics.

CHAIRMAN SOULES: -- specifics
before we do that, but no one has got a motion
on that yet.

HON. SCOTT A. BRISTER: Yeah.
Probably an up or down on my motion to
substitute the task force would be the best
way to vote on it, wouldn't it? And then we
would get to tinkering with the Subcommittee
rule.

CHAIRMAN SOULES: Okay. Is the
task force --

HON. SCOTT A. BRISTER: It's
the next page under Tab 6. The task force
proposallis on the right and the subcommittee
proposal is on the left. I put it in as small
a print as possible.

CHAIRMAN SOULES: So Judge
Brister, you're moving what?

HON. SCOTT A. BRISTER: To
substitute -- actually it's the first
paragraph -- to substitute the task force

proposal for paragraph 1 of Rule 6 for the
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Subcommittee's paragraph 1 on Rule 6.

CHAIRMAN SOULES: The text of
which says, "Exclusion or continuancé. Unless
the court makes a finding of good cause, the
party that fails to make or supplement a
discovery response in a timely manner should
not be entitled to present evidence that the
party was under a duty to provide or to offer
the testimony of a witness other than a named
party who has not been properly designated.
The burden of establishing good cause is upon
the party offering the evidence or witness,
and good cause must be shown on the record.
Notwithstanding the foregoing, the court may
in its discretion grant a continuance to allow
the" --

HON. SCOTT A. BRISTER: And
that's just -- the intention of the task force

was just to write the rule to follow current

law given as Alvarado vs. Farrah and the named
party exception. It wouldn't change the law.
MR. MARKS: I second the
motion.
CHAIRMAN SOULES: John Marks

seconds. Those in favor show by hands. 10.
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Those opposed. Eight.

Let's counts them again. Those in favor
of Judge Brister's motion show by hands. 10.
Those opposed. Eight.

It carfies by a vote of eight to 10.

HON. F. SCOTT McCOWN: Luke,
can I move, and I don't know if this 1is
appropriate or not, but I'd really like us to
send both versions up to the Supreme Court,
and I think that would be a fair thing to do.
We're having a meeting in the middle of the
summer with a fair number of people absent.

HON. SCOTT A. BRISTER: I
second that. That makes sense. I mean, I was
going to propose that when I anticipated
losing this vote, to be honest.

MR. LATTING: Your generosity
is an example to us all.

CHAIRMAN SOULES: Okay. Then
we will submit Judge Brister's amendment
substitute as the vote of the Committee by a
vote of 10 to eight, and then the alternative,
which is, what, Rule 6, paragraph 1, to
indicate what the eight voted for. Okay. Can

we do that? Will you handle that, Alex?
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PROFESSOR ALBRIGHT: Uh-huh.

CHAIRMAN SOULES: Okay. Now
then, let's get to the specifics. Judge
Guittard.

HON. C. A. GUITTARD: I'm not
sure in paragraphs 1 and 2 of our Rule 6 what
"continuance" means. Does it mean any
delay? Does it mean to say, well, we'll put
this case off until Thursday or until next
week? Is that a continuance? I can foresee
under subdivision 2 where there's the question
of taxable costs, the party could say, "You
can't tax the costs against me. You just had
a brief delay here. It was not a
continuance."

"Continuance" means the case goes off
the docket and has to be reset or something
like that; whereas what we're really talkiﬁg
about is a postponement.

And I suggest to you that although we all
may think it's different -- or that it means
the same, there are a good many lawyers who
wouldn't think so and there might be some
satellite litigation or unnecessary hearings

because of the use of the word "continuance."

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 - 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1490

Therefore, I move that instead of the
word "continue" we substitute the word
"postpone"; and instead of the word
"continuance" we substitute "postponement."

CHAIRMAN SOULES: Is there a

second? No second. It fails for lack of a
second.
Okay. Judge Brister, you've got -- since

there will be an alternative going to the
Supreme Court, we need to go ahead and take
your specifics on it.

HON. SCOTT A. BRISTER: With
the Subcommittee I had the three. One was the
split infinitive, which is just a personal
offense, but I also just wanted to focus, and
maybe you all -- is "timely" the same as -- is
that when the 30 days after the request is
sent, is that when the supplementation

cccurs?

MR. SUSMAN: Let me -- I mean,
you raised a good point. I mean, one of the
problems that we have on what we mean -- one

of the problems of adopting the alternative 1is
that when the Subcommittee dealt with what we

mean by "timely supplementation or amendment,"
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we were content to leave it kind of vague,
"reasonably prompt," because the consequences
of what they really mean by "reasonably
prompt”™ did not séem to be very draconian.

Under the task force proposal that you
have now adopted, you have made the
consequence much more draconian. Do we want
to go back and consider with more specificity
when these things need to be done, is my only
question. I mean, what is meant by
"reasonably promptly"? I mean, don't we need
to put more teeth in that now?

HON. SCOTT A. BRISTER: I don't
see why that's really changed.

CHAIRMAN‘SOULES: Does anybody
have a motion on that subject?

MR. LATTING: I'm trying to
think through what Steve said. I'm trying to
think about this.

CHAIRMAN SOULES: While he's
doing that, Alex, put the word "timely" after
"information." "If a party fails to disclose
information timely during discovery."

PROFESSOR ALBRIGHT: Well, I

think you need to talk to Scott McCown about
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that. That's Scott McCown's language and he
has a reason for it.

HON. SCOTT A. BRISTER: He
likes split infinitives.

HON. F. SCOTT McCOWN: I'll
send you a brilliant article on how split
infinitives are actually part of the logical
structure of language and the rule is
artificial from Latin, and that in fact we
ought to split infinitives to be clear about
what we're doing, but -- and Sarah agrees.

HON. SARAH DUNCAN: I like it.

CHAIRMAN SOULES: "If a party
fails to disclose information timely during
discovery" is a bad idea. Okay. Then back to
the question of Steve's issue. Rusty.

MR. McMAINS: The question I
have, Steve, is I don't see that there's a
different result from the rule as drafted by
the Subcommittee, because the rule drafted by
the Subcommittee, which is what I thought that
the judge was talking about, actually says 1if
a party fails to timely disclose information.
And wherever you put the "timely" doesn't

matter. If they didn't disclose it initially
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and when the response date was due, that is a
failure to timely make a response.
>HON. SCOTT A. BRISTER: Right.
MR. McMAINS: Now, whether or

not it causes a problem is the other thing
that is addressed by this rule. But the
burden, of course, is on them to show that
they didn't cause any problem. One would
assume that what you're trying to say is that
if they got the information later on while the
discovery period was still going on that
somehow that should satisfy any of the
obligations that they might otherwise have
about the prejudice. |

But we don't really say how this rule is
implemented anyway; that is, kind of who moves
or when and what your burdens are. You could
theoretically be sandbagging and taking the
position they didn't timely respond to the
discovery, even though you know about the
information from some independent source. And
that's possible under the rule as drafted by
the Committee as well, i1t seems to me.
There's nothing in here that just refers this

to supplementation material. This is a
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failure to disclose information timely, and
that can be either supplemented or just not
supplemented; it's done. And it's like the
cases we have where they leave out the phone
number of the witness.

HON. SCOTT A. BRISTER: I
guess, yeah, do we mean failure to -- if you
fail to disclose information when due, or do
we mean if you fail to disclose information
reasonably promptly?

HON. F. SCOTT McCOWN: When
due.

HON. SCOTT A. BRISTER: When
due.

HON. F. SCOTT McCOWN:
"Reasonably promptly" relates to your duty to
supplement.

HON. SCOTT A. BRISTER: If you
say "when due," that takes out any confusion
about which one you're talking about, and I
think that is what you ought to mean to say in
that.

MR. LATTING: Well, excuse me,
but the task force report says, "A party who

fails to make or supplement a discovery
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response in a timely manner." Now, I'm
looking back over at Rule 5, and it tells me
that I have to amend or supplement my prior
responses reasonably promptly. So if there's
a hearing, and it will be a quick one in your
court now, and --

HON. SCOTT A. BRISTER: They're
all quick.

MR. LATTING: -~ and I didn't
supplement reasonably promptly, then you will
be commanded by the motion that you carried to-
keep all the evidence out, right?

PROFESSOR ALBRIGHT: And even

if --

MR. LATTING: Am I right about
that?

PROFESSOR ALBRIGHT: And even
if it's six months before trial.

MR. LATTING: Yeah. Now, that
doesn't seem like a good idea.

PROFESSOR ALBRIGHT: And that's
the difference between the two proposals.
Under our version it's only excluded if it
matters and you didn't have time to conduct

discovery on it. But under the task force
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strategy it's excluded, period, even if it was
six months before trial and you had plenty of
time to find everything out about it and it's
no surprise whatsoever, but because you failed
to reasonably promptly amend because you knew
about it two months before you disclosed it
six months before trial.

HON. SCOTT A. BRISTER: Well,
to me that's a different question.

MR. LATTING: It is.’

HON. SCOTT A. BRISTER: With
"reasonably promptly" you get into this "és
soon as practical" problem, as I've indicated
in my discussion. If that's the standard and
that's a test and that's a ground for
excluding, then yeah, you need to rephrase it
that way.

I was intending it by having the task
force proposal not when due but that it would
be any time during the discovery period or
reopened discovery period with the exception
of the 30-day cutoff, et cetera.

CHAIRMAN SOULES: Judge
Cornelius.

JUSTICE CORNELIUS: I believe
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that lack of surprise and lack of prejudice to
the opposing party should be matters on which
the trial court could base a finding of good
cause, and I would propose an amendment to
that effect to whichever one of these that
we've adopted or both.

HON. F. SCOTT McCOWN: Well,

that's the concept that the Committee's

Rule 6 =--
JUSTICE CORNELIUS: I know
that.
HON. F. SCOTT McCOWN:
-- incorporates. And the concept of the task

force, you really you don't know if it
incorporates it or not. You're leaving it up
to --

JUSTICE CORNELIUS: Only to the
extent of granting a continuance, as I read
it.

HON. F. SCOTT McCOWN: Right.
But what you're doing with the task force
report is not advising the Supreme Court,
because you're not taking a position on what
the rule ought to be. And case law has said

that things aren't good cause that most of the
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lawyers in this state think ought to be good
cause.

JUSTICE CORNELIUS: That's
right. Absolutely.

| HON. F. SCOTT McCOWN: .And
we're leaving the term and providing no advice
or guidance.

HON. SCOTT A. BRISTER: Not
entirely. There is a task force comment that
said specifically what "good cause" was not.
That was in the task force report, and I
didn't have -- my computer doesn't do
footnotes so I couldn't do a footnote on
this. But that was the task force way of
handling it, was to define in a comment what
the case is, so the lawyer that's lived under
a rock for the last 10 years will immediately,
following the rule, see the comment that says
what good cause is and is not.

MR. LATTING: What does it say
in essence, Scott? Really I'm asking, does
surprise to the other party have anything to
do with it?

HON. SCOTT A. BRISTER: No.

HON. F. SCOTT McCOWN: See, the
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problem is that the bar has this disagreement
with really our jurisprudential. It's not
that they don't understand it; it's that they
do and don't agree with it.

CHAIRMAN SOULES: Judge
Cornelius, would you articulate what your
amendment would be again so that I can make
note of it?

JUSTICE CORNELIUS: That the
trial court may in its discretion find that
lack of surprise or prejudice to the opposing
party is good cause.

MR. LATTING: For allowing the
evidence in?

JUSTICE CORNELIUS: For
allowing the evidence or for denying
exclusion.

MR. SUSMAN: I second that
motion.

HON. SCOTT A. BRISTER: Here we
go. Here 1t is (indicating).

CHAIRMAN SOULES: Okay. It's
been moved and seconded that we add to the
paragraph 1 that we earlier adopted from the

task force report a sentence that says that

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 * AUSTIN, TEXAS 78746 * 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1500

"The trial court may in its discretion find

that lack of surprise or prejudice to the

opposing party is good cause." It's been
moved and second. Now, those in favor show by
hands.

MR. KELTNER: Can we discuss it
briefly first?

CHAIRMAN SOULES: Sure.
Discussion.

MR. KELTNER: I have a problem
with =- I think Judge Cornelius is going the
right way in looking at it. But remember,
good cause 1s good cause for failure to
supplement. So surprise to the party can't be
good cause, because it's the reason you didn't
supplement is what you're trying to prove.

And maybe we ought to go at it in a
different concept; that whether it's good
cause or not -- and Scott, you got me as a
convert and I may be converting back the other
way -- the issue 1s that we ought to allow it
because there is no surprise, which I think
was what --

JUSTICE CORNELIUS: Well, like

what Joe Latting said a while ago, it would be
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good cause for admission of the evidence or
for failure or for denial of exclusion.

MR. KELTNER: So Judge, would
be it okay to say that the trial judge in his
or her discretion could allow the admission of
the evidence upon a showing that it did not
prejudice or surprise the other side, and not
tie it to good cause?

JUSTICE CORNELIUS: Yes, that
would be acceptable.

MR. KELTNER: I think that's a
better way to look at it. That also, Steve,
gets us close to --

MR. SUSMAN: That's what we're
talking about.

MR. KELTNER: That gets us
claser to the rule that the Subcommittee came
up with as well, and I think, Scott, that's
what you were thinking of.

HON. F. SCOTT McCOWN: Well, it
is the Subcommittee's rule.

MR. KELTNER: Well, our problem
with the Subcommittee rule, Luke, is this: We
want to have some hammer, since we have cut

down the amount of discovery and there's going
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to be an opportunity with the limitation of
discovery for some gamesmanship, so we want to
have some hammer, and I think everybody in the
room agrees with that. The gquestion with the.
Subcommittee rule is there's a general
feeling, and I think that's the reason that we
got 10 votes against it basically, that the
hammer wasn't big enough.

HON. F. SCOTT McCOWN: Well, if
this group adopts the sentence that you just
suggested, we can draw down the subcommittee
version and send only the single version, and
that's fine with me.

MR. KELTNER: All right.

JUSTICE CORNELIUS: I will
accept the language recommended by Judge
Keltner.

MR. LATTING: A friendly
question: What does "prejudice" mean?

Because everything that I want to put in
evidence is prejudicial to the other side or I
don't want to put it on. Now, do we know what
that word means?

HON. SCOTT A. BRISTER: Yeah.

I would leave that -- I mean, if it's not
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going to prejudice the other side, that's kind
of like my one about the outcome of trial. If
it's not going to affect the outcome of trial,
let's not fool with it.

MR. LATTING: I don't mean to
be facetious here. 1It's Jjust that it says
that if it doesn't unfairly surprise or
prejudice. And if I'm on the other side of
this, then I'm always going to be saying,
"Well, I may not be surprised, judge, but I'm
certainly prejudiced by you allowing this
witness."

HON. F. SCOTT McCOWN: There's
a body of case law about what "prejudice"
means.

MR. LATTING: Well, that's my
question: Do we know what it means?

HON. F. SCOTT McCOWN: Yes.
There's a body of case law. It's a term of
art.

MR. LATTING: What does it
mean?

HON. F. SCOTT McCOWN: It
doesn't mean that the evidence 1is against

you.

ANNA RENKEN 8 ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1504

MR. LATTING: Okay.

HON. F. SCOTT McCOWN: It means
that you are unfairly disadvantaged.

JUSTICE CORNELIUS: It means
that your ability to prepare and try your case
has been unfairly impaired.

MR. LATTING: Okay.

JUSTICE CORNELIUS: Of course,
we can say that if we wanted to. Instead of
using the word "prejudice," we could say "find
that lack of surprise or lack of" --

MR. LATTING: Well, no,
prejudice is fine if we have some literature
on it.

JUSTICE CORNELIUS: -—- "or
having a prejudicial effect on the opposing
side's ability to prepare and try the case.”
But you're getting into a lot of verbage
there.

MR. MARKS: I have an
unfriendly question.

CHAIRMAN SOULES: John Marks.

MR. MARKS: An unfriendly
question: That added sentence emasculates

what you're trying to do, and that is to
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eliminate the gamesmanship. If you open the
door to the judge to make exceptions there by
saying, "Oh, you haven't been prejudiced," or
that sort of thing, aren't we right back where
we started?

MR. LATTING: Yes. The truth
is, yes, which is where we ought to be.

MR. KELTNER: Well, let me tell
you why I think not, John.

CHAIRMAN SOULES: All right.
David Keltner.

MR. KELTNER: I think we're not
quite there because, remember, we're talking
about a limited time period and we're talking
about two instances here. One; about when
somebody just comes up and you find out about
it for the first time at trial. Now, that's
what you're worried about and legitimately
so. And in that instance there's no doubt
that the chance of prejudice and surprise 1is
great.

The other thing that can happen under
these new rules, John, that can't happen now
is this could be disclosed three or four

months before the trial and still you have a
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sanction rule that would call for exclusion.
That makes no great sense, especially with
what we've already voted on that would allow a
reopening of discovery to take away the
prejudice. So it seems to me thatvit doesn't
emasculate the rule and that it is a better
all-around rule with that in.

I mean, everybody agrees that -- I think
even the Supreme Court, and I say "even the
Supreme Court" and I didn't mean it that way,
Justice Hecht, but the ‘Supreme Court in
Alvarado said precisely, "Geez, we're giving
the trial court too few options here to deal
with it." And I think that's part of the
problem. I think it's a good trade in the
middle, and I think cause ought to have some
effect in this, and I think this is just
another reason the trial judge could overrule
it. I mean, excuse me, rule for thé --

CHAIRMAN SOULES: Undo
prejudice is the test for a change in request
for admissions, responses or getting out of
deemed admissions, and of course, that could
be as prejudicial as not getting a piece of

discovery. But we already have a body of law
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developed about here's what you have to
show --

HON. SCOTT A. BRISTER: Or late
filed pleadings.

CHAIRMAN SOULES:. -- to change
your responses to request for admissions or
deemed admissions or -- what, Judge Brister?

HON. SCOTT A. BRISTER: Late
filed pleadings.

CHAIRMAN SOULES: Or late filed
pleadings. Well, it's really stronger, I
think, than 169.

So let's see where this will go in the
one we adopted. "Unless the court makes a
finding of good cause or a finding that there
is no undue surprise or undue prejudice to the
opposing party, a party fails to make" and so
forth --

HON. SCOTT A. BRISTER: One
more time.

CHAIRMAN SOULES: So the judge
can make either one of those findings, so that
takes care of good cause for not doing.

Okay. If you look on -- the task force is on

the right-hand side of this page that's right
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behind Judge Brister's comments. This
insertion would go after these words.

It starts out "1. Exclusion or
continuance. Unless the court makes a finding
of good cause," write in these words, "or a
finding that there is no undue surprise oOr
undue prejudice to the opposing party," then
the rest of it would read as written.

PROFESSOR ALBRIGHT: Can I make
a suggestion?

CHAIRMAN SOULES: Is that where
you want to place this for discussion?

MR. SUSMAN: Yeah. And I
second it.

CHAIRMAN SOULES: Okay.

JUSTICE CORNELIUS: I so move.

CHAIRMAN SOULES: Alex, what
were you suggesting?

PROFESSOR ALBRIGHT: I have a
friendly amendment. I think the problem with
just using the word "good cause" is that what
we're really talking about is two concepts of
good cause, good cause for failure to timely
disclose and good cause to admit the

testimony. So I would say "Unless the court
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makes a finding that there was good cause for
the failure to timely disclose or a finding
that there was no undue surprise," and then go
on with Luke's language.

And I might also put the "unless" cause
at the end of the sentence rather than at the
beginning because it's gotten so long.

MR. LATTING: That's fine.

JUSTICE CORNELIUS: That's
acceptable.

MR. LATTING: So we're voting
on Judge Cornelius' motion as modified?

CHAIRMAN SOULES: Right. But
I've got to get her language down first.
Unless the court makes a finding that there
was what?

PROFESSOR ALBRIGHT: A finding
that there was good cause for the failure to
timely disclose. Then go back to your
language, or a finding that there was no undue
surprise or prejudice to the other party or
that the failure does not -- or that the
failure does not unduly surprise or prejudice
the other party.

Okay. "A party who fails to make or

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 - AUSTIN, TEXAS 78746 + 512/306:1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1510

supplement a discovery response in a timely
manner shall not be entitled to present the
evidence that the party was under a duty to
provide or to offer the testimony of a witness
other than a named party who has not been
properly designated, unless the court makes a
finding that there was good cause for the
failure to timely disclose, or that the
failure does not unduly surprise or prejudice
the other party."

MR. LATTING: Judge Guittard
wants to make a friendly suggestion.

CHAIRMAN SOULES: Judge
Guittard.

HON. C. A. GUITTARD: I have a
friendly suggestion, and that is that you say
"unfairly" instead of "unduly."

CHAIRMAN SOULES: Well,
"unfairly," I don't know whether that's got a
body of jurisprudence, but "unduly" does.

HONORABLE C. A. GUITTARD: How
much prejudice is undue?

PROFESSOR ALBRIGHT: I liked
"unfair" first.

MR. SUSMAN: "Unfair" 1is
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better.

CHAIRMAN SOULES: Okay. We'll
go with "unfair."

JUSTICE CORNELIUS: Let's put
"unfair."

CHAIRMAN SOULES: "Unfair
surprise and unfair prejudice." And then how
about dropping the words "failure to disclose"
and just say "failure," because it starts "A
party to who fails to" whatever.

PROFESSOR ALBRIGHT: All right.

MR. SUSMAN: Rusty has got his

hand up.

CHAIRMAN SOULES: Okay.
Rusty. Excuse me for delaying us there.

MR. McMAINS: I have two
comments about those changes. First, in the

first sentence you're talking about, it is
unclear in my Jjudgment from that liberal
reading whether you are requiring a finding as
to either or only a finding as to good cause
and then an abstract concept of undﬁe
prejudice.

CHAIRMAN SOULES: I said a

finding, a finding on both.
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MR. McMAINS: I know what you
said, but if you read the sentence as you
wrote it, it says "finding of" and then it
says "or."

CHAIRMAN SOULES: Or what? Or
what? Or a finding.

MR. McMAINS: Well, that's not
what you said earlier.

JUSTICE CORNELIUS: Well, it's
in there now.

MR. McMAINS: Well, that's not
what Alex said. Let's put it that way.

CHAIRMAN SOULES: Well, that's
maybe not what she said, but that's what I
said.

MR. McMAINS: The burden on the
second part is nowhere articulated in the |
proposed amendment. The burden on good cause
is clearly delineated in the rule to be on the
party that is seeking admission. Whichever
standard you're using, that burden needs to
also be imposed on the undue prejudice issue
as well.

HON. F. SCOTT McCOWN: The way

to fix that is to say that the burden of
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establishing the finding is upon the party
offering the evidence or witness and the
record must sﬁpport the finding.

JUSTICE CORNELIUS: That's
good.

CHAIRMAN SOULES: Okay. Let me
see 1f I've got this now. We would say, " 1.
Exclusion or continuance." Strike "Unless the
court makes a finding of good cause." Start
with "(a), A party who fails to make or
supplement a discovery response in a timely
manner shall not be entitled to present
evidence that the party was under a duty to
provide or offer testimony of a witness other
than a named party who has not been properly
designated unless the court makes a finding
that there was good cause for the failure or
that the failure caused no" --

JUSTICE CORNELIUS: Or the
finding of.

CHAIRMAN SOULES: "Or a finding
that the failure caused no unfair surprise or
unfair prejudice to the opposing party."

PROFESSOR ALBRIGHT: How about

"does not unfairly surprise or prejudice"?
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CHAIRMAN SOULES: Or a finding
that what?

PROFESSOR ALBRIGHT: The
failure does not unfairly surprise or
prejudice. IsnFt that shorter?

CHAIRMAN SOULES: Or unfairly
prejudice?

PROFESSOR ALBRIGHT: Do we need
to have "unfairly" both places?

CHAIRMAN SOULES: I think so.

JUSTICE CORNELIUS: Yes.

CHAIRMAN SOULES: To be clear.
Then we have "The burden of establishing the
finding" -- is that it?

HON. F. SCOTT McCOWN: Yes.

CHAIRMAN SOULES: -—- "is upon
the party offering the evidence or witness,
and good cause must be shown on the record" --

HON. F. SCOTT McCOWN: No. And
the finding. And the record must support the
finding. You don't want to just say "good
cause, " because the record has to support the
finding of undue surprise or undue prejudice
as well.

CHAIRMAN SOULES: And the
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record must support the finding.

HON. F. SCOTT McCOWN: Right.

MR. MARKS: Now, where 1is the
burden on -- who has the burden of showing
undue prejudice or unfair surprise?

HON. F. SCOTT McCOWN: It's
right there. The burden of establishing the
finding, whichever finding it is, the burden
of establishing it is upon the party offering
the evidence or witness.

CHAIRMAN SOULES: Okay. Any
further discussion on this? Carl Hamilton?

MR. HAMILTON: Does "properly
designated" mean that if you leave off the
phone number or some other information that's
requested, that the witness is excluded?

HON. F. SCOTT McCOWN: The
court can find that there's no undue surprise
or undue prejudice there.

MR. KELTNER: And Carl, when
you look at the disclosure rules under that, -
you're going to see a different standard than
before.

CHAIRMAN SOULES: Anything

else?
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MS. McNAMARA: Just a
question: Can the parties agree to let the
evidence in, or do you have to have the
finding even if there's really not a fighﬁ?

HON. F. SCOTT McCOWN: If
there's no objection --

MS. McNAMARA: Is that clear,
that if there's no objection, you can --

HON. F. SCOTT McCOWN: If
there's no objection --

CHATIRMAN SOULES: The case law
is clear that the objection has to be made or
there's no error. There's certainly no
reversible error.

CHAIRMAN SOULES: Okay.

‘Anything else on that? Okay. Those in favor

as it is now dictated into the record show by
hands. I'm sorry, let me start over. Hold
your hands high. 17. Those opposed. There's
no opposition to this.

HON. F. SCOTT McCOWN: And
Luke, I take it we've got agreement, then, and
we don't need the Subcommittee's‘G? I mean,
this is fine?

CHAIRMAN SOULES: Will the
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Subcommittee withdraw Rule 6 and substitute

this?
PROFESSOR ALBRIGHT: Yes.
CHAIRMAN SOULES: Okay. That's
done. So we'll send just one Qeréion to the
Supreme Court, which will be -- paragraph 1

will be what's just been dictated into the
record and voted on by a vote of 17 to zero.
And now back to Judge Brister's

specifics. Have we addressed most of these,
Judge?

HON. SCOTT A. BRISTER: Yeah.
The last one I had was on paragraph 2, as you
see on the left side. It's a gquestion about
when you get costs and expenses. The
Subcommittee's was if the court continues the
case, you get costs and expenses, and I
propose to say if a party fails to disclose
timely, the argument being there's plenty of
times when your failure to disclose timely
costs extra costs. But the Subcommittee rule
would make it unless there's a continuance
those costs are just down the drain. And it
seems to me there ought to at least be the

discretion in the court to assess the costs
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even if I decide not to grant a continuance.

If you have to, okay, I think we can go
forward with the trial date, you're not going
to be unduly prejudiced, but you do have to
fly to New York this afternoon, which is going
to cost more than if you had been able to plan
30 days in advance to go take the last-minute
deposition. So I move the task force of that
phrase.

CHAIRMAN SOULES: As the task
force has posed it.

HON. F. SCOTT McCOWN: But the
reason we didn't go with that is because
giving trial judges more discretion to hit you
with costs was something that we were very
hesitant to do. And the argument that this is
late and therefore I had to fly to New York
and therefore all my ailrfare and hotels should
be paid for, we just didn't think it was wise
to give trial courts that much authority.

CHAIRMAN SOULES: Steve Susman.

MR. SUSMAN: I think it's
more —-- I think, Scott, probably the more --
the explanation that makes more sense was in

the footnote we had to the Sanctions
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Committee, the note to the Sanctions
Committee. 1In other words, we were just
dealing with the effect on a trial setting.
And how it affected the trial setting is an
integral part of the failure to disclose and
what should be done withAthe trial to diminish
the effect on trial, as the heading refers
to.

We made it clear in our note to the
Sanctions Committee that there are other
sanctions you may‘certainly want to impose
through the sanction vehicles on lawyers who
don't timely disclose, which would be where
you could impose such sanctions as the extra
expense of proving something or having to do
it on an expedited basis or things like that.

Now, I frankly -- but I don't oppose
doing what you're doing. It just occurred to
us that it would be better to think about it
in those terms.

4CHAIRMAN SOULES: What about a
hybrid here where we just add to it what's 1in
the Committee version, "and may impose other
sanctions under Rule blank," which would be

the Sanctions Rule, so that there is something
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that plainly addresses the continuance issue?

HON. SCOTT A. BRISTER: Or just
drop it and we'll put it in the Sanctions
Rules somewhere.

MR. McMAINS: The problem is
that while we voted on the substance of the
rule, we didn't really vote on the title.
When we redid the title -- I mean, the title
to the rule is the Effect on Trial of Failure
to Provide Timely Discovery. If that's what
the title to the rule is going to be, then in
some respects you don't need (2) at all
because we're merely talking about whether the
evidence is excluded or =- I mean, we don't
kind of need it.

MR. SUSMAN: Yeah. For
example, as we went through this, we noticed
you don't really -- how about a person who
doesn't provide timely discovery and doesn't
want to use it? I mean, he is late and
failing to provide something that is against
him that you found out. I mean, there's no
effect of that failure built in these rules.
That's got to be solely dealt with by

sanctions, because excluding it from trial
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would make him happy as a pig in mud. I meah,
the only way you're going to deal with that
party is throw him in jail or do something
serious to him or that lawyer or the party
that does it.

So we thought the title was deceptive,
and that's why we changed the title, so I
would suggest that we put the new rule that we
just passed, 6(1) at least, with the title
that the Subcommittee came up with and leave
(2) the way it is, because --

HON. F. SCOTT McCOWN: Or drop
(2) compleﬁely and refer it to the Sanctions
Committee.

MR. McMAINS: I think that
makes more sense.

HON. SCOTT A. BRISTER: Second.

MR. MARKS: I have a question.

MR. SUSMAN: That's fine.

MR. MARKS: The way this is
written, it applies to parties. But normally
the offending person is a lawyer. BAnd if
you're in personal injury litigation, you
usually have a poor person on one side and a

rich person on the other side, which may be a
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rich lawyer on the side of the poor person.

Now, this is not a very effective rule
for a defendant unless there are some
sanctions against the lawyer. ©Now, no
offense. ©No offense intended. That's a
friendly question.

| HON. F. SCOTT McCOWN: I think

that's a good point, but I would recommend
that we drop (2) out and refer it to the
Sanctions Committee and let Joe Latting's
group solve it.

MR. KELTNER: Hear, hear.

MR. LATTING: No problem.

CHAIRMAN SOULES: Any
opposition to that? Okay. Just be sure that
the Sanctions Committee does address the issue
of costs resulting from a delay of the trial
for a late discovery response.

MR. KELTNER: And Joe, the rich
lawyer issue.

MR. LATTING: The rich
plaintiff's lawyer. That's a tautology, isn't
it?

CHAIRMAN SOULES: So in Rule 6,

the motion is to delete paragraph 2.
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HON. SCOTT A. BRISTER: And
delete the title of paragraph 1. And since
you'll only have one paragraph, you don't need
to number it, and then make the title --

CHAIRMAN SOULES: Just make the
words "Exclusion or continuance" after No. 17

HON. SCOTT A. BRISTER: Right.
Can No. 1, yeah.

HON. F. SCOTT McCOWN: And go
with the Subcommittee's title.

HON. SCOTT A. BRISTER: Yes.

CHAIRMAN SOULES: And go with
the Subcommittee's title. Okay. Any
opposition to that? That's unanimous.

Rule 7.

MR. SUSMAN: All right. On

Rule 7, let me try to pick up the pace here so

we can get through without staying all

weekend.
Rule 7 has had -- the main redrafting
took place in section 2(c), as you can see.

The rest of it is pretty much as you have seen
it before. We just tried to clarify it. I
think we have succeeded in clarifying it.

And the only comment we received here is
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again from Scott Brister. And Scott, I think
the reason in response to your question of why
we keep a separate Rule 7 and Rule 8 is
because Rule 8 is intended to be a device
that's used by nonparties primarily and/or
depositions, to quash deposition notices;
whereas Rule 7 really deals with how you
object and present privileges in responding to
written discovery.

It does not deal with how you object or
present privileges during an oral deposition
obviously. How you object we cover in the
oral deposition rules. How you present
privileges and preserve privileges in oral
depositions is really not covered. I mean, it
is not covered. I mean, we do not say what
happens when during an oral deposition --
remember, we allow the lawyer to instruct a
witness during an oral deposition, "Do not
answer to the extent that that discloses
conversation with me." And so the witness
says, "Well, subject to my lawyer's objection,
here is the answer." And you know the witness
is withholding something or probably

withholding something because the lawyer made
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the instruction.

What duty is there, then, to identify
what was withheld? I mean, we don't really
deal with it, is what I'm saying. We really
didn't grasp that issue. But that seems to be
a different kind of problem than withholding a
document that can be identified as privileged,
which is primarily what is what Rule 7 1is
dealing with.

We try to make it clear that a protective
order can only be used where Rule 7 cannot be
used. Now, I don't know whether that's
responsive to your question, but I tried to
kind of tell you what we had in mind. That is
what we had in mind.

CHAIRMAN SOULES: Does this
cover where documents are being withheld on
the grounds of relevance? Is it intended to
cover that? |

HON. SCOTT A. BRISTER: 7 is.

MR. SUSMAN: Yeah, 7 1is.

That's what I'm trying to -- 7 is, yeah. You
just object.

CHAIRMAN SOULES: Is there any

requirement that you describe what has been
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withheld on the grounds of relevance?

MR. SUSMAN: |No. There never
has been. I don't know how you would do that.

HON. SCOTT A. BRISTER: It
would defeat the purpose to kind of have to
describe everything that you don't think is
relevant.

CHAIRMAN SOULES: Well, i£ you
asked for every vehicle General Motors has
made since 1942, and there's a real case on
that, well, how about just front-wheel drive
since 19907?

HON. SCOTT A. BRISTER: The
gist of my suggestion was just that all 8 is
is that it says that the court can make any
order and then list three orders a court might
make. And it just didn't seem to me that that
was anything different from what we were
dealing with in 7, and why not just.put it all
in one place, was all I meant.

MR. SUSMAN: Well --

CHAIRMAN SOULES: Steve.

MR. SUSMAN: -- it clearly
deals with a nonparty. I mean, clearly 8 says

"any person."

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 * 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1527

HON. SCOTT A. BRISTER: No.
Eight says, "Except that any party may move
for such an order when an objection pursuant
to Rule 7 is not appropriate."”

MR. SUSMAN: Yeah. Well, I
mean, I think what we meant to say, and maybe
we need to insert it, is that "any party may

move for such an order only when an

objection" -- we need to insert the word
"only," which I think was always our
intention. "Any party may move for such an

order only when an objection pursuant to
Rule 7 is not appropriate.”
And the only time an objection under
Rule 7 would not be appropriate is when you're
dealing with oral depositions, right?

HON. SCOTT A. BRISTER: And the
oral deposition rule covers how you object to
a subpoena for documents, how you object to
the time and place. You know, I mean, there's
just so little left that this is covering. It
just doesn't seem to me to justify a whole
separate rule, because, I mean, those matters
are covered in the deposition rule, how you

object to those deals and when.
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MR. SUSMAN: Well, my
concern -- listen, here is my concern: I
think, Scott, I mean, this is a point of
drafting --

HON. SCOTT A. BRISTER: Sure.

MR. SUSMAN: =-- and aesthetics.
And my real problem is I don't thinkrwe will
ever finish this if we begin drafting again.
We have some rules here that are going to have
to be -- they will have to be all combined.
But we have to sit here and make sure --

HON. SCOTT A. BRISTER: But
this is a simple thing. And I'm suggesting if
you're going to take a truckload of new rules
to the bar, it's better to have fewer rules
than many rules, especially if they don't add
anything. I mean, what does a rule add that
says a court can make any order it wants to
and here are three oreders it might want to
make? Thank you. Fascinating. How about 20
orders a court might want to make? How about
one? I mean, Rule 8 really doesn't do me
anything.

HON. F. SCOTT McCOWN: Okay.

Let's give up on this.
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MR. MARKS: I have a motion
with respect to Rule 7.

CHAIRMAN SOULES: Rule 7.

MR. MARKS: And my motion is
that we delete the last two sentences.

CHAIRMAN SOULES: The last two
sentences of Rule 77?2

MR. MARKS: O0f Rule 7,
paragraph 1.

CHAIRMAN SOULES: Any second to
that motion? It fails for lack of a second.
I'm sorry, did I hear a second?

MS. GARDNER: I'll second it.

MR. McMAINS: Well, I'm trying
to figure out what it's for. You're saying
you don't have a good faith objection, but did
you want to be able to not have a good faith
basis for an objection?

MR. MARKS; Well, I don't know
how it hurts anybody to have to read some
objections to the interrogatories. It never
hurt me, and you know, I Jjust don't think
those sentences ought to be in there. There
are other ways to take care of that situation

than saying that you waive all your objections
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because you obscured your real objection by a
lot of them and you've got to timely object or
you waive it. But then if you make too many
objections, then you waive them. I think it
kind of puts people between a fock and a hard
place.

CHAIRMAN SOULES: Okay. The
sentence -- you're talking about the last two
sentences?

MR. MARKS: Yes.

CHAIRMAN SOULES: Okay. The
first of those I'll call Sentence No. 1. The
purpose of that is to eliminate the need for
prophylactic objections in order to avoid any
waiver situation. It says you only have to
make them if you have a good faith basis at
the time. You don't have to make prophylactic
objections. That's what I understood it to
ﬁean. Now, it may not say that, but that's
the purpose of it.

The last sentence may be what you're
describing.

MR. MARKS: Yeah. That's my
biggest area.

CHAIRMAN SOULES: It says,
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"Objections shall be made only if a good
faith factual and legal basis for the
objection exists at the time the objection is

made." You make it whenever you have a good

faith basis for making it. You don't waive it

by not making it within 30 days if within
30 days you had no basis to make 1it.

MR. MARKS: Okay. I'11
withdraw my motion with respect to the second
clause of that.

MR. McMAINS: I don't agree
with that.

MR. SUSMAN: Well, listen,
John, I guess, again, we can go through this
and debate line by line these things. This
has been in there for =-- a number of drafts

have been voted on by this Committee

repeatedly. It has not even had any draftsman

changes since the last draft.

MR. MARKS: Well, I raised

questions about it earlier, Steve, and I think

I'm entitled to have a vote on it, if it's
going on up to the Court.
MR. SUSMAN: I think that's

fine. All I'm saying is that it has been --
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mean, if we want to record another vote, it
needs to be discussed and debafed, and it
seems to me we'll be here for a week. I mean,
I don't mind another vote on things, and
that's fine, but...

HON. F. SCOTT McCOWN: Well,
this is a policy issue in which the group said
we want lawyers to stop making a zillion
objections, we want a new day in Texas, and
we're writing it into the rule. And John is
saying he doesn't want a new day, so why don't
we just move the question and vote on it.

CHAIRMAN SOULES: Which
sentence do you want deleted or both?

MR. MARKS: I think the last
sentence is the one that I would like to
delete.

CHAIRMAN SOULES: You're moving
to delete the last sentence of Rule 7,
paragraph 1. Is there a second?

MS. GARDNER: 1I'll second it.

CHAIRMAN SOULES: It's
seconded. Any further discussion? Joe
Latting.

MR. LATTING: I reluctantly
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speak against my friend and colleague John on
this, but it seems to me that if we're making
it clear that you don't need to make
prophylactic objections, which we've done in
the preceding sentence, then all the more
reason for lawyers not to f£ill up their papers
with lots of unnecessary objections. And I
think it's a dandy idea to tell lawyers they
shouldn't and can't do that, especially if we
don't need to any more.

CHAIRMAN SOULES: Anyone else?

MR. MARKS: Well, I'm just
concerned about the court that's going to be
looking at this and ruling on it, you know,
because every judge we're up against is not a
Judge Brister or a Judge McCown.

CHAIRMAN SOULES: Mike Prince,
do you have your hand up?

MR. PRINCE: ©No. I've answered
my own question. Thank you.

CHAIRMAN SOULES: Rusty.

MR. McMAINS: I don't have any
problem with voting. I don't like the idea
that the record in this Committee is that the

purpose of that rule is, as you say, that you
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don't need to make prophylactic objections;
that they're just kind of -- that you can make
them later. That's not what I understood the
purpose of fhis rule to be.

The purpose of this rule 1is fhat if you
don't make objections for no reason at all and
if a reason occurs to you 10 months down the
road, that doesn't resurrect your right to
make an objection. ©Now, I don't think that --
which is what I thought you were saying.

HON. F. SCOTT McCOWN: No. The
way this works is that the trial judge would
have to find, number one, that there were
numerous objections; and number two, that they
were unfounded; and that therefore the one
good one that was buried inside all the
numerous unfounded ones is waived.

MR. McMAINS: I understand.

But what I'm saying is that I think, and I may
be mistaken, but I thought what Luke was
saying is that the sentence that he doesn't
have an objection to sa?s, "Objections shall
be made only if a good faith factual and legal
basis for the objection exists at the time the

objection was made." That somehow infers that
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you can make an objection later that you could
have made early, and I don't think -- I don't
know if you meant to say that, but that's what
I heard you say.

CHAIRMAN SOULES: If there's a
good faith factual and legal basis for an
objection during the response period, you have
to make it.

MR. McMAINS: Right.

CHAIRMAN SOULES: If there's
not, and you later get into the other
warehouse of documents and you suddenly find a
bunch of attorney-client privileged stuff you
didn't know about, you can make it then.

PROFESSOR ALBRIGHT: Luke, I
need to correct that for the record. That is
not section 1; that would be under section 2.

MR. McMAINS: Absolutely.

PROFESSOR ALBRIGHT: That's
your privilege. If you're going to make any
relevance objections, objections to the scope
or the form of the question, you need to make
them within the time of the response.

MR. McMAINS: Right. That's

what I was getting at; that that's not
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something that you get to wait and sit on and
decide that maybe you have the scope or
relevénce or some of these general ones that
we now call prophylactic objections later on.

PROFESSOR ALBRIGHT: But it is
true that 1f you find another box of
attorney~-client privileged information, you
may claim that privilege under section (2)
even though you never made an attorney-client
assertion before.

MR. McMAINS: I understand. I
agree with that.

MR. PRINCE: Question.

CHAIRMAN SOULES: Okay. Mike
Prince.

MR. PRINCE: Let's take the
same analogy, but the box is relevance. Let's
say you've got three boxes and they're called
for and relevant and you produce them and you
don't object. Two months later you find the
fourth box that's called for but is not
relevant. Does the operation of this rule
mean that that objection is gone?

PROFESSOR ALBRIGHT: Well, is

your objection to the gquestion because the
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guestion was overly broad, or is your problem
that this document is not responsive to that
request?

MR. PRINCE: Well, the request
is overly broad, but you don't make the
objection because the documents that have been
called for are the only ones that you believe
that you have that are responsive to this
overly broad request. You don't make the
objection. You produce the documents. You
discover a box of documents later that is
called for but is beyond what a relevant
request would be. ©Now, I take it that the way
this rule would operate is that you are
thereafter barred from at that time on
discovery of those later documents from making
that objection.

PROFESSOR ALBRIGHT: Well, I
think that's the way it is under the current
rules and we have not changed that.

MR. PRINCE: So to be safe you

need to make that objection, even though not

founded at the time you make it, because the
documents you have don't indicate that there's

a good basis for it on the off chance that

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 « AUSTIN, TEXAS 78746 * 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1538

you're going to discover a box later that is?
PROFESSOR ALBRIGHT: Well, I
think what the question is or what the issue
is is that you need to make clear to the
requesting party what you -- what you're
responding to. And if you think that the
request is overly broad, you need to tell them
that you think the request is overly broad so
that they know how you're responding to it.
MR. PRINCE: So to tell them
that it either is overly broad or that it
might be overly broad would be a propér
response and not an unfounded response?
PROFESSOR ALBRIGHT: Correct.
CHAIRMAN SOULES: Well, for the
record, I disagree. I would think that if you
don't know that there's a warehouse and
whoever you're dealing with doesn't know
there's a warehouse in the first 50 days and
you've got 50 days to answer the
interrogatories and document requests and you
do your best but you find out there is a
warehouse, that you can make the relevance
objection.

PROFESSOR ALBRIGHT: Well,

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1539

that's not a relevance objection. That's an
unduly burdensome objection.

MR. LATTING: Well, it could be
a relevance objection.

CHAIRMAN SOULES: It could be a
relevance objection. But there's only one
motion on the floor, and that is that we
delete the last sentence and not the next to
the last sentence, and that's been seconded.
Is there any further discussion about that?

Those in favor show by hands.

MR. KELTNER: This 1is to
eliminate that?

CHAIRMAN SOULES: To eliminate
the last sentence. Four. Let me count them
again. Five.

Those opposed. 12. It fails by a vote
of 12 to five, so that sentence stays in.
Anything else on Rule 7?

HON. SCOTT A. BRISTER: Why
don't we just get a vote.

CHAIRMAN SOULES: Judge
Guittard.

HON. C. A. GUITTARD: I offer a

clarifying amendment to the second sentence of
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subdivisions 2a. That sentence reads, "If
materials or information responsive to a
request are privileged, the party shall
withhold the privileged materials" and so
forth.

Now, that could be -interpreted to mean
that if it's privileged, the party can't waive
it. I don't think that's the intent. I think
the intent is something like this: "If a
party claims a privilege with respect to
information requested, the party shall
withhold.™"

MR. LATTING: Hear, hear.

HONORABLE C. A. GUITTARD: I
move fhat it be amended with those words.

CHAIRMAN SOULES: Give me the
words again. Exactly where do they go and
what are they?

HON. C. A. GUITTARD: At the
beginning of -- well, it's the first sentence
actually since the previous first sentence has
been stricken. "If a party claims a privilege
with respect to information requested, the
party shall" and so forth.

PROFESSOR ALBRIGHT: Judge
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Guittard, would this work: If a party claims
that materials or information responsive to a
request are privileged, the party shall
withhold the privileged materials or
information from the response.

HON. C. A. GUITTARD: That's
okay. Or you can just change "shall" to
"may."

PROFESSOR ALBRIGHT: So all
we're doing, Luke, is after the word "if" in
the first sentence is insert "a party claims
that.™"

CHAIRMAN SOULES: Okay. "And
the party shall withhold"?

HON. C. A. GUITTARD: Yeah.

CHAIRMAN SOULES: Okay.
Anything else on Rule 7? Judge Brister, you
had something else?

HON. SCOTT A. BRISTER: My
proposal is to combine the fourth paragraph of
7 with Rule 8 so that the ruling -- the kind
of Eulings the court can make is all in one
place. 1If you want to put it all in 7 or put
it all in 8 it doesn't matter, but Jjust that

everything on what kind of rulings the court
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can make 1s in one place. And that's purely
just so it won't be in two places, so it's not
a big substantive deal to me.

CHAIRMAN SOULES: Is there a
second to that? The motion fails for lack of
a second. Anything else on Rule 77

MR. SUSMAN: I move we adopt
Rule 7 then.

HON. F. SCOTT McCOWN: Second.

CHAIRMAN SOULES: Those in
favor show by hands. 13 in favor. -Those
opposed. 13 to two. It passes 13 to two.

Rule 8.

MR. SUSMAN: Rule 8, Protective
Orders. We had the converse of what Judge
Brister just proposed, which I guess since it
didn't get seconded it will get tabled again.
That's the only comment we had on this, except
I would insert in the third line, "A party may
move for such an order only when an objection
pursuant to Rule 7 is not appropriate,” which
I think is what our intention was. If you use
the objections vehicle, use it, not a
protective order.

CHAIRMAN SOULES: Okay. Any

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 « AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

25

1543

opposition to that change? Any discussion of
Rule 8? Those in favor show by hands. One
more time, please. 14. Those opposed. ©None
opposed. It passes by a vote of 14 to
nothing.

Rule 9.

MR. SUSMAN: Rule 9. The only
comments we have were from Judge Brister, who
suggests that we should drop paragraphs 2(g)
and 2(h).

HON. SCOTT A. BRISTER: Do you
want me to just summarize what those are?

CHAIRMAN SOULES: Yes, please.

HON. SCOTT A. BRISTER: (g) is
the one ~-- under 2(f) this is -- you can say,
"Please send me the following." (f) 1is
"please send me a medical authorization so I
can get the bills"; (g) is the usually
plaintiff then sends back "send me any records
that you got pursuant to my authorization,”
and it's just a minor thing. It seems to me,
if that's in there, then somebody is not going
to do it. And then the patient is going to be
objecting, "Don't let them put my records in,

because even though I had a superior right to

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
0258 CAPITAL OF TEXAS HIGHWAY #110 + AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1544

get them and even though I was there when the
treatment was done, because they didn't
produce them, I don't want them admitted,"
which just seems silly.

I mean, this 1is something that the court
reporter calls up and says, "Do you want a
copy of the records?" You ought to just say
yves and not consider this some big discovery
deal, so I would just drop that one.

HON. DAVID PEEPLES; Is this
something new, or was this in existing law?

HON. F. SCOTT McCOWN: Which
provision?

HON. SCOTT A BRISTER: (g). It
is in existing law.

CHAIRMAN SOULES: In a suit
alleging physical or mental injury and damages
from the occurrence that is the subject of the
case?

HON, SCOTT A. BRISTER: It's
not a big deal, but it just seems. to me it
makes it simpler if you just say, when the
court reporter says, "Do you want a copy of
the records," to just say yes.

CHAIRMAN SOULES: Okay. The
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motion is that we delete the last paragraph on
the first page of Rule 9. Is there a second?
No second. That motion fails. Next.

HON. SCOTT A. BRISTER: The
other one is of more substance, and that is
that you have to produce relevant documents.
That's going to be a big problem and a big
hubbub from the lawyers. The main hubbub I
hear on the federal rules is I've got to
produce any relevant documents.

HON. F. SCOTT McCOWN: Which
one are you on now?

HON. SCOTT A. BRISTER: 2(h) of
Rule 9.

CHAIRMAN SOULES: Judge Brister
is talking about the first line on Page 2 of
Rule 9.

MR. SUSMAN: Can I respond to
that, Judge Brister?

HON. SCOTT A. BRISTER: Sure.

MR. SUSMAN: We have always
understood -- again, I have the same question
that you have, what the hell is meant by
"written instruments"? It's not relevant

documents; it's written instrument upon which
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a claim or defense is based. What the
response is to that that I have heard from the
people who have given us this language, which
I think it came out of the task force and all
these other committees, is that that means a
promissory note, a written contract, a
release. We are not talking about producing
relevant documents. We are talking about the
type of thing that is normally attached as an
exhibit to a petition, because it's one key
crucial document upon which the claim or
defeﬁse is based, and that's what's called an
instrument.

HON. SCOTT A. BRISTER: All
right. But the problem is that the more
complicated the case, the more of those
documents there are going to be. And the
party that doesn't get them produced to them
is going to claim that their claim, maybe it's
their 19th defense to the 32nd complaint, 1is
based on a waiver provision in an insurance
policy, or you know, who knows what all else,
that some minor claim 1s based on a letter,
you know, that's the notice letter. It could

be a thousand things.
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It is narrower than relevant documents,
but, look, everybody is asking for that in the
request for production anyway. Isn't this one
supposed to be the one that's just so plain
vanilla, we‘re not going to have objections to
it, we're not going to have a big dispute
about it? If so, I suggest that we drop that
one, because there is going to be a dispute
about that one.

MR. KELTNER: Luke, there may
be, and this did come from the task force. We
got this, interestingly, from both California,
Illinois and Colorado, who have not had a
problem with it. Now, it's gone through some
machinations, Scott, and that may be part of
the problem. It was to be the instrument or
suit upon which a defense was based on, but
quite frankly, that was Jjust a few cases.

It's okay to take it out, as far as I'm
concerned, because I can see people trying to
make more of it than it is. But I don't know
how the Subcommittee people or the other
Committee people feel about it.

HON. SCOTT A. BRISTER: Yeah.

I agree with it, i1f it's just the note you're
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sued on. But that's not going to be the way
it works out. Somebody is going to claim that
defense that you're raising way back there in
your petition is really based on a letter yéu
sent us or on a deposition that was taken.

MR. KELTNER: It truly is not a
problem. And if that's your interpretation on
it, that makes me somewhat fearful that we're
going to see other things occur, so it's not a
problem removing it from the rule.

CHAIRMAN SOULES: Justice
Duncan.

HON. SARAH DUNCAN:
Realistically speaking, if your suit or your
counterclaim really is based on a written
instrument like a written contract or a
release or insurance policy, you're going to
attach it to the pleading anyway. And if you
don't, somebody is going to ask for it
somewhere along the way. I agree with Judge
Brister. I think it's asking for problems.

MR. KELTNER: Steve, let's take
it out.

MR. SUSMAN: I'm not going to

fight. I mean, I've never been a proponent of
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disclosure anyway.

MR. KELTNER: (To the reporter)
Did you get that?

MR. PRINCE: Certify that,
please.

MR. SUSMAN: A proponent of
Qoluntary disclosure, I mean, standard
disclosure.

CHAIRMAN SOULES: Okay. The
Discovery Subcommittee agrees to delete --

MR. SUSMAN: And that's the
only comment I've got.

CHAIRMAN SOULES: -- the
paragraph, the subparagraph -- let's see,
Rule 9, subparagraph 2(h), which is at the
top, and then I guess that will renumber the
rest and so forth all the way down.

MR. SUSMAN: I move the
adoption of Rule 9.

CHAIRMAN SOULES: Anything else
on Rule 9? Don Hunt.

MR. HUNT: Luke, I assume that
Lee will take care of this, but we have a
couple of situations where we have the title

reversed. It's "Request for Standard
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Disclosure" and then "Standard Request for
Disclosure" in Rule 9(1) in the first sentence
and then in the first sentence of Rule 9(2).

I just think we ought to make the language the
same as the title.

CHAIRMAN SOULES: Where are
they again, Don?

MR. HUNT: 9(1), second
sentence; and 9(2), second sentence.

CHAIRMAN SOULES: Standard
Request for Disclosure.

MR. SUSMAN: Luke, I think we
prefer the articulation.of "standard
request." We just didn't change it to that
throughout.

CHAIRMAN SOULES: Ckay. So the
change needs to be made in the third line of
the rule, right?

MR. HUNT: Correct.

CHAIRMAN SOULES: Anywhere
else?

MR. SUSMAN: It needs to be
made in Rule 3(1l) if we continue to define
"written discovery."

CHATIRMAN SOULES: Rule 17
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MR. SUSMAN: Rule 3(1).

CHAIRMAN SOULES: Okay. We'll
find it.

Anything else on Rule 9? Justice

Duncan.

HON. SARAH DUNCAN:
Subparagraph (4), where it says the time and
place of production can't be more than seven
days from the date of response, is that
another one of those things that the court
can't change under Rule 2, or is that not a
prohibition? If the parties can't agree on a
reasonable time and place for production and
they go to the court to ask the court to set a
reasonable time, is that not one of the things
that the court can't change under Rule 27?

PROFESSOR ALBRIGHT: No,
because this doesn't prevent the court from
changing it. All this does is just say
that -- it just makes people designate a time
and place within a specified time within a
week where they're going to produce these
voluminous documents. They can go to a court
which allows them to produce whatever thé

court will allow them to. The only places
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where the court can't do something is where it
specifically says the court cannot do it.

CHAIRMAN SOULES: Anything else
on Rule 9? Those in favor of Rule 9 show by
hands. 15. Those opposed. None. It passes
by a vote of 15 to none.

Rule 10. Here we are.

MR. SUSMAN: Rule 10. There's
obviously a typo in the third line of the
Committee's draft, red-line draft. It should
read "pursuant to Rule 9" rather than
"pursuant trouble 9." That's "pursuant to
Rule 9."

The other responses we have or the other
points we have are from Judge Brister. Scott,
would you mind explaining them to us?

HON. SCOTT A. BRISTER: Sure.

I just suggested that you make it all, rather
than one level, since (2) and (3) -- (2) is
just the designation of the expert. (3) 1is
the stuff about the expert. As a practical
matter, everybody is going to ask for all of
them. This is the standard requests only;
that you just collapse them and put them

together.
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Do you want to do them one by one, or do
you want me to do them all at once?

CHAIRMAN SOULES : Any of them
that are related we probably ought to take
together.

HON. SCOTT A. BRISTER: That's
just by itself.

CHAIRMAN SOULES: Okay. By
itself. You're saying --

HON. SCOTT A. BRISTER: Because
you end up with, for instance, on response,
you know, it just makes this a long unwieldy
rule to me, to have totally different standard
requests, times, procedures and rules from the
expert's name versus the expert's opinions
when everybody is going to ask for both. It's
purely --

MR. SUSMAN: My response to
that is that has a long legislative history
and it works for this Committee. Again, the
Subcommittee began with one disclosure about
experts to take place at a particular time
prior to the end of the discovery period.
There were members of this Committee who felt

very strongly that there was other information
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"about experts that shouldn't be available

earlier, at least some information that should
be available earlier, or at least gettable
earlier if it was available earlier.

You recall someone talking about a party
that bandies around the name of their expert
early on in the game for settlement purposes
but doesn't want any discovery directed to
that expert. As a result, we have worked very
hard trying to draft this, and ultimately what
we came up with was two ways to satisfy the
Committee.

You can get some information very early
about name and subject matter, if known, but
all the other information comes at the fixed
time in wave 2, which is really the main
wave. And that was just the history of it
all.

Now, I would agree with you that we could
go back and make it much more -- a much nicexr
looking product, but =--

HON. SCOTT A. BRISTER: Well,
I've got -- on the next page I've got it put
together in that way, but it's -- you know,

that's purely a matter of if people want them
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separate, leave them separate.

It just seems to me everybody is going to
request all of it and just put it all
together, so I move to put -- to combine
paragraphs 2 and 3 like I have on the page
attached under Tab 10.

MR. PRINCE: Yours being on the
right-hand side?

HON. SCOTT A. BRISTER: Right.

MR. PRINCE: I'll second it.

PROFESSOR ALBRIGHT: May I ask
a guestion?

CHAIRMAN SOULES: Just a
minute, I've got to catch up here.

Okay. Alex Albright.

PROFESSOR ALBRIGHT: So Scott,
the difference between the two drafts, between
the Committee draft and. your draft, is that in
your draft, upon request the party then would
have a response -- would have the duty to
reasonably and promptly respond to all the
expert information with the deadline being the
75/45 mandate?

HON. SCOTT A. BRISTER: Right.

PROFESSOR ALBRIGHT: Where

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
925B CAPITAL OF TEXAS HIGHWAY #110 « AUSTIN, TEXAS 78746 + 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1556

under our rule, the Committee rule, you only
have the reasonably promptly obligation as far
as‘the identity and subject matter, and then
the rest of it you don't even have to think
about doing until 75/45 days.

HON. SCOTT A. BRISTER: Well,
they're both standard requests.

PROFESSOR ALBRIGHT: Right.

HON. SCOTT A. BRISTER: And
again, I'm not that clear on reasonable --
what has to be reasonably promptly and what's
not. The way I put them together is just that
you can amend pursuant to your (5)(2), but if
it's not reasonably prompt, you know, then
whatever happens on (6) happens, but that the
drop-dead dates are the 75/45 that you all
have.

PROFESSOR ALBRIGHT: I think,
going back to the legislative history, the way
that the Subcommittee originally drafted this
was that you didn't have to give over any
information concerning experts until 75/45
days before the end of the discovery period.
Then in this big Committee meeting it was felt

that, well, the identity and general subject
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matter need to be given as soon as you know
about it. And so then Scott's draft then goes
even further and says we'll give everything
concerning experts as soon as you know about
it. So I think that's the continuum of what's
going on.

MR. PRINCE: That's right.

CHAIRMAN SOULES: Well, I think
what Judge Brister is saying is that under
Rule 9, if you ask for the same information,
you get it in 30 days.

PROFESSOR ALBRIGHT: Right.
Where under the Committee draft you only get
identity and subject matter in 30 days, and
then -- well, all of it is subject to you may
not decide to designate your expert until
75 days or 45 days before the end of the
discovery period, so you may not get anything.

| CHAIRMAN SOULES: But under the

Discovery Subcommittee's own Rule 9 --

PROFESSOR ALBRIGHT: Right.

CHAIRMAN SOULES: -- you dget
all 10(2) and 10(3) in 30 days.

PROFESSOR ALBRIGHT: No.

CHAIRMAN SOULES: That's what
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it says.

MR. SUSMAN: You're reading
something that's crossed out.

CHAIRMAN SOULES: No. "Provide
the information pertaining to expert witnesses
as set forth in Rule 10(2) and 10(3)."

PROFESSOR ALBRIGHT: Right.

But the time for response --

CHAIRMAN SOULES: There it is,
within 30 days.

PROFESSOR ALBRIGHT: No. The
time for response, except as provided for
expert witnesses in Rule 10, the party has to
respond in 30 days.

CHAIRMAN SOULES: And so when
do you have to respond under Rule 9 to expert
witnesses?

PROFESSOR ALBRIGHT: You look
to Rule 10, and your date for the response is
in 2(b) and in 3(b). It's all very, very,
very complicated, but it's based upon the
discussion and vote in this Committee a couple
of meetings ago.

I would favor doing it one way or the

other and not have this type of version like
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we have now.

CHAIRMAN SOULES: I don't think
10(3) ought to be in Rule 9. After you get
their identities, i1f you want anything
further, you ought to move over to Rule 10,
and then that would harmonize them.

HON. SCOTT A. BRISTER: And
just request that by an interrogatory?

CHAIRMAN SOULES: By any means.

HON. SCOTT A. BRISTER: An
interrogatory is the only other thing to me.

CHAIRMAN SOULES: Whereas a
standard disclosure means "Tell me who your
experts are." And then if a person wants more
than that, they have to go under 10(3) and get
the other information.

PROFESSOR ALBRIGHT: But that's
not what we -- I -- we've written this like
the last vote was.

CHAIRMAN SOULES: Okay. But
under Rule 9 it does not say when you have
to -- when a party has to give --

MR. SUSMAN: ~-—- standard
disclosure as to experts.

CHAIRMAN SOULES: -- standard
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disclosure as to experts.

MR. SUSMAN: Correct. You've
got to look under Rule 10 to figure out the
timing.

CHAIRMAN SOULES: But it
doesn't say that Rule 10 controls it either.
It says -- 1is that correct?

PROFESSOR ALBRIGHT: So maybe
we need another sentence that says the time
for response for experts is provided in
Rule 10, but I think we have it.

CHAIRMAN SOULES: That's fine
either way.

PROFESSOR ALBRIGHT: There are
some drafting problems, but much of the
drafting problem is because of this hybrid
version that we have right now. I think we
should talk about the philosophical decision
about when should you provide your discovery
for experts and when should you respond to
these. Do we want to keep the hybrid version,
or do we want to go one way or the other?

MR. SUSMAN: Well, the only
thing really I question at this stage of the

game in fairness is talking about
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philosophical discussions.

PROFESSOR ALBRIGHT: Well,
we've changed philosophically on Rule 6 big
time.

MR. SUSMAN: Well, it turns out
we haven't. Okay? It turns out we haven't.

I mean, it turns out that what happened after
a long drafting session we've got a Rule 6
that everyone agreed to because it's
substantively the same thing that we had
before, I think. That's why everyone agreed
to it so readily.

And so what I'm saying, what I'm scared
of is that we're goihg to have another hour
drafting session on these rules as we go
through it to get to the same point, and my
only fear is that there were people in the
group that thought that some information about
the experts should be available early. There
were other people in the group that thought
that nothing should be available until a time,
a drop-dead time certain so you aren't
dribbling out information about experts.
Everyone knows clearly when you've got to

disclose information about experts, and you
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disclose everything at one time.

The votes at our last several meetings
have put those two together, and we have
struggled to come up with a vehicle and a
timetable to express it in English so that you
get a little of both.

You can at any time during the discbvery
period ask for the name of the other guy's
experts and the subject matter of his
testimony. And if he's got them, he has a
duty to reasonably promptly disclose them to
you.

On the other hand, you cannot require him
to reasonably promptly disclose to yoﬁ early
in the discovery period the substance of the
testimony, the documents that the expert may
have prepared, et cetera, et cetera. That
comes at the 75/45 day time period. That's
the way we tried to write the rule. I mean, I
can explain what we have done, but I hope
we've done it in English.

And my fear is that to go back now and
get a philosophical viewpoint -- I mean, I do
think there is some question here on fairness,

a basic fairness of what we're doing, you
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know, with the people who are in attendance.

CHAIRMAN SOULES: Well, we'll

leave it confused. Is that what the Committee
wants? I mean, it's not that hard to fix. If
you look at Rule 9 -- just a minute, look at

Rule 9 under "Response."

This whole last part is subsumed
already. Unless the time to serve a response
is extended in the request or by agreement or
court order, that's all totally redundant.
It's governed by an earlier rule. Okay.
That's completely redundant. If we strike
that and we just reverse the rest of the
sentence, "a party served with a Standard
Request for Disclosure" =--

PROFESSOR ALBRIGHT: I don't
know where you are.

CHAIRMAN SOULES: A party
served with a Standard Request for Disclosure
shall file and serve a response making the
requested disclosure within 30 days after the
service of the request, 50 days if the request
accompanies citation, and then except the
responses pertaining to expert witnesses shall

conform to Rule 10 or be governed by Rule 10.
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And that fixes it. It says when they are
to come. And then Rule 10 is true. We've
split it, but it's been split for a long
time.

The progress of that rule, Judge Brister,
was that the Committee voted that the expert
information would come late, but there was a
sensitivity that we didn't even know who they
were and we ought to be able to at least find
that out sometime early on so we can start
doing some planning. So we said okay, you can
find out who they are and the general subject
early, but still they don't start doing their
reports or their depositions until basically
the facts of the case fill out.

HON. SCOTT A. BRISTER: But 1is
that what the Subcommittee's Rule 10 does? In
Part 2 it says the response shall be made
within 30 days, but if it's amended or
supplemented, such supplement, which of course
means you can do it any time you want, becomes
unreasonably prompt if it's 75/45. That
clearly implies and infers, or I infer from
that you don't have to do it within 30 days.

You just have to do it reasonably prompt.
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CHAIRMAN SOULES: That's right.

HON. SCOTT A. BRISTER: And all
I'm saying is if that's the standard on all of
it, iet‘s put it all together. You should do
it at 30 days, but the fact of the matter is
you can do it reasonably prompt. And 75/45 is
the drop-dead as to what's reasonably prompt,
so to me 10(2) is not any "you have to respond
in 30 days."

CHAIRMAN SOULES: Well, you do
if you don't. |

HON. SCOTT A. BRISTER: Well,
you just amend late and you claim it's not
unreasonably prompt because they had three
months left in the discovery period or six
months left in the discovery period. And
almost everybody says that's not unreasonably
prompt, if you had six months to do discovery
on it.

MR. McMAINS: Well, except that
if it's more than 75 days, it's never
unreasonably prompt, is 1it?

HON. SCOTT A. BRISTER: No. It
doesn't say that. It's only if it's less than

75 1it's --
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MR. YELENOSKY: -- presumed.
HON. SCOTT A. BRISTER: -- it's
presumed unreasonably prompt. I'm suggesting

it can be unreasonably prompt a long time
before that.

CHAIRMAN SOULES: Okay. We set
up Rule 10 for the reasons I discussed just
earlier, and I guess, Judge Brister, if you
have a motion, well, make it.

HON. SCOTT A. BRISTER: I
proposed you collapse (2) and (3) into the (2)
and (3) I have on. mine and Jjust treat them all
the same.

CHAIRMAN SOULES: Okay.

HON. SCOTT A. BRISTER: Now,
that's if -- let me except out from that if
you want to play around with making it a firm
30 as opposed to reasonably prompt or
somethiﬁg, that's fine. I'm just -- the gist
of mine is that you don't have two separate
confusing procedures. Only one confusing
procedure will be enough.

CHAITRMAN SOULES: Okay. Is
there a second to that?

MR. PRINCE: Second.
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CHAIRMAN SOULES: It's been
moved and seconded. Carl Hamilton.

MR. HAMILTON: I have a problem
with the 75 and 45 days.

HON. SCOTT A. BRISTER:
Different question. I do too, but that's --

MR. HAMILTON: Okay. Then
we'll save that until later.

CHAIRMAN SOULES: Okay. Those
in favor of Judge Brister's motion show by
hands. Seven. Those opposed. Four. We've
only got 11 people with opinions on that.
Okay. It carries seven to four.

PROFESSOR ALBRIGHT: Since we
had such a low vote, should we submit perhaps
two or three different versions to the Court
or the hybrid version or --

CHAIRMAN SOULES: Well, T
don't -- let me just count and see how many
people are here.

HON. F. SCOTT McCOWN: Well, a
low vote may simply indicate -- I don't think
it necessarily Jjustifies different versions.
I mean, if we can go with one versions, I

think that would be better, as I see it.
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CHAIRMAN SOULES: Well, we've
got 22 people here and 11 are voting on it,
and I feel like that's a duck because it
gquacks like a duck. You all take positions on
these. These are very, very important policy
decisions here that we're making.

HQN. SCOTT A. BRISTER: This
one is not that important. This one is not
as -- I said, everybody is just going to
request both of them anyway. All I'm
suggesting is just put it in one place. It's
not that important.

MR. SUSMAN: Well, why don't we
go back to the notion that nothing about
experts i1s due until a time certain before the
end of discovery date. Then we can talk about
what time they should be. But why should we
get into arguments about what has to be
disclosed about experts until you get to some
time certain.

And the fact of the matter is, that's the
way most pretrial orders are anyway, where
there's a time certain at which expert
disclosure has got to be made. Why not

provide that -- I mean, go back to the way we
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originally worked, Scott, which was before we
had this dual system of disclosure; that at a
point in time certain that is easy for the bar
to know you have to make your disclosures
about experts and you can make them all at the
same time. I mean, that's what I -- I mean,
that's fine.

CHAIRMAN SOULES: Just let me
be sure that I understand what the vote was.
You've got Rule 10 here on --

HON. SCOTT A. BRISTER: The
Subcommittee version is on the left, and my
version combining them --

CHAIRMAN SOULES: And yours 1is
on the right. And your motion was to delete
what part?

HON. SCOTT A. BRISTER: Well,
it doesn't really delete anything.

CHAIRMAN SOULES: No, but put
this in place of what?

HON. SCOTT A. BRISTER: Make it
so parts (2) and (3) of 10 appear in (2) and
(3) of my version.

CHAIRMAN SOULES: Come out and

in the place of that is your =--
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HON. SCOTT A. BRISTER: (2) and
(3).

CHAIRMAN SOULES: (2) and (3).
Okay.

HON. SCOTT A. BRISTER: Which
is really just the same thing put into one
rather than repeating it all.

CHAIRMAN SOULES: Okay. I've
got it. |

HON. SCOTT A. BRISTER: And to
respond to Steve, I mean, I agree with that,
but then you would have to go back -- that
would be contrary -- I mean, the whole idea of
supplementation is there's not a firm
drop-dead date. I mean, the reasonable
promptness comes in back at Rule 5 on every
other kind of discovery. The same argument
could be made.

CHAIRMAN SOULES: Okay. . That
motion is made and carried, and do we have
another motion relative to Rule 10? Are you
making another motion, Judge Brister?

HON. SCOTT A. BRISTER: Sure.

CHAIRMAN SOULES: Okay. What

is 1t?
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HONORABLE SCOTT BRISTER: Okay.
The paragraph 5 of the Subcommittee's, court-
ordered reports, the last sentenée I propose
to drop. It says that a court cannot compel
production of a report before the 75/45 cutoff
dates.

I'm assuming, on the cases that John and
others are probably concerned about, I'm going
to want to move up those dates earlier than --
make them more than 75/45 before. Does this
mean I can't do that as to the reports? It
just doesn't make sense to me to say the court
can't order you to do your reports early at
any particular time when it makes reasonably
good sense for me to order it under the
circumstances of that case.

CHAIRMAN SOULES: The motion 1is
to delete the last sentence of paragraph 5 of
Rule 11. Is there a second? Paragraph 10,
I'm sorry. To delete the last sentence of
paragraph 5 of Rule 10. Is there a second?

MR. PRINCE: Second.

CHAIRMAN SOULES: It's moved

and seconded. Is there a discussion? Alex.

PROFESSOR ALBRIGHT: This does
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not prevent a court from requiring an early
report. All it does is say that if you're
going to require the report early, you require
all the other expert information to be
disclosed at the same time. It just makes you
move all of the deadlines for discovery
disclosure earlier. If we're going to your
reasonably prompt, it doesn't make any
difference.

See, this was with the idea of you
shouldn't even have to think about putting all
your expert documents together early in the
discovery period because you don't have to
disclose them until 75/45 days, and so that's
a whole different part of the case that you're
not really worried about as far as discovery
is concerned right now.

If the judge is going to start making
lawyers disclose experts early or make expert
disclosures early before the 75/45 days, they
should do it all at the same time, and so you
do your report, your documents, your general
substance, et cetera, all at the same time.

HON. SCOTT A. BRISTER: How

many judges are going to order reports before
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the date when they're setting also to order
designating the experts? I mean, nobody is
going to do that. |

PROFESSOR ALBRIGHT: Well, we
just wanted to make sure that this deadline
all came together so you're not doing a report
one day and then six weeks later then you have
to make these other disclosures.

HON. SCOTT A. BRISTER: I mean,
I don't have any objection to that. I just
don't think that would ever arise. I mean, a
judge won't order the reports a year before
they have to designate the experts. I mean,
why would a judge --

PROFESSOR ALBRIGHT: But under
this rule, our draft, which this was
originally written for, you would have to
designate your experts, quote, reasonably
promptly or whatever. But this was just to
keep those second disclosures, those more
onerous disclosures, at the same time as the
report.

So I think what we have contemplated is
that you can only get a report by a motion.

So if somebody files a motion and says, "I
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need a report from the other side's expert,"
and the judge says, "Yeah, you're entitled to
one" and signs an order and nobody really
thinks about the times, then you're having to
do a report and then later on you're doing
everything else. And we just want to make
sure that everything was kept together, and
that's the -- it was not to limit the judge in
changing those dates at all.

MR. YELENOSKY: But isn't that
what the =-- the pursuant to Rule 3 seems to
import the deadlines from Rule 3, not just --
if you stop the sentence with "at the same
time as Standard Requests for Disclosures are
due," then it seems to read like what you're
describing, which is the judge can set the
standard disclosures at a different time, but
the report should be coterminous with that,
whenever it is.

That's what I understand Judge Brister to
be saying, is that it seems to import and hold
sacrosanct the 75-day periods in Rule 3 when
all you really want to import from Rule 3 1is
the notion of what a standard disclosure 1is

and say that the reports should be due at the
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same time.

PROFESSOR ALBRIGHT: Okay. But
under our rule, we had to separate two
different kinds of standard disclosures. We
had the earlier ones and the later ones.
Undexr Scott's --

MR. YELENOSKY: I don't know if
it's been modified or --

PROFESSOR ALBRIGHT: Under
Scott's rule, you don't have to differentiate
between the two kinds.

MR. YELENOSKY: But it's
distinguished just by the capital standard or
what you say, the Standard Requests for
Disclosure.

PROFESSOR ALBRIGHT: No,
because we have standard requests under 2 --

MR. YELENOSKY: Additional
standard requests.

PROFESSOR ALBRIGHT: -~ under
"Designations," but then we have additional
disclusures under 3, and we just want to tie
it to additional disclosures under 3. We're
not worrying about two different kinds of

disclosure under this -- except actually under
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Scott's rule this is .all floating anyway so it
doesn't make any difference.

HON. SCOTT A. BRISTER: My rule
is not different on that. I just took the
language direct from yours. I didn't intend
to change anything about dates.

PROFESSOR ALBRIGHT: But under
yours, when do you want to -- how do you want
to put together reports with these other
disclosures?

HON. SCOTT A. BRISTER: Well, I
hadn't addressed that. I just copied that
part directly out of yours. I didn't change a
bit of that. In other words, in the
Subcommittee draft there never was, other than
75/45, any drop-dead date anyway.

PROFESSOR ALBRIGHT: Right.

HON. SCOTT A BRISTER: It was
you send it out, they should respond in
30 days, good people will, some people won't
and they'll do it late, and then there's a
reasonably promptness question.

CHAIRMAN SOULES: It looks to
me like this last sentence says you can't

compel production until 75/45.
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HON. SCOTT A. BRISTER: That's
what it looked like to me when I read it, and
that's what it's going to look like to a lot
of judges.

PROFESSOR ALBRIGHT: But that's
not what it was intended to do, so I agree it
may need some redrafting, but I'm also saying
it may not -- if we're adopting Scott's rule,
it may not be so important so maybe we
should drop it.

MR. YELENOSKY: I have a
suggestion. If you just say instead of --
it's the reference back, since you're
referring to it. A court may not cohpel
production of such a report before the date
upon which the designating party is required
to submit additional Standard Requests for
Disclosure, because you use initial caps
there, and you don't -- I mean, you know what
you're talking about.

HON. SCOTT A. BRISTER: I move
we drop it.

CHAIRMAN SOULES: Let's take
Judge Brister's motion that it just be

dropped, and that way the judge decides if he
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wants to move it to any time he wants to, and
he probably may have some reason for doing it
that way.

HON. SCOTT A. BRISTER: One
might imagine certain circumstances where you
would want to do a report first.

CHAIRMAN SOULES: Okay. It's
moved. Was there a second?

MR. MARKS: Second.

CHAIRMAN SOULES: John Marks
seconded it. Those in favor show by hands.
10. Opposed. 10 to nothing we delete the
last sentence of paragraph 5 of Rule 10.

Now, we have to go back to Rule 9 for a
moment, while we were talking about 3, because
there is only Rule 10(2), is that right, or is
it 10(2) and (3)?

HON. SCOTT A. BRISTER: What
are you looking for?

CHAIRMAN SOULES: The top
sentence of Page 2 of Rule 9 says "Provide the
information pertaining to expert witnesses set
forth in Rule 10(2) and (3)."

PROFESSOR ALBRIGHT: So now

it's just 10(2).
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CHAIRMAN SOULES: So wouldn't
that just be 10(2) only?

PROFESSOR ALBRIGHT: Correct.

HON. SCOTT A. BRISTER: Yes,
that's correct.

. CHAIRMAN SOULES: Okay. And
then down to No. 3 under "Response" on that
same page, let me suggest that we delete --
let's see, one, two, three, four, five -- in
the fifth line under "Response" the words
"unless the time to serve a request is
extended in the Request or by agreement or
court order." That would be in redundant.
That's mainly so that we can keep the.first
sentence less complex.

And then change the first sentence to
start with the words "A party served with" in
the first line. "A party served with a
Standard Request for Disclosure shall file and
serve a written response making the requested
disclosures within 30 days after the service
of the request, 50 days if the request
accompanies a citation, except that responses
pertaining to expert witnesses shall be made

in accordance with Rule 10."
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PROFESSOR ALBRIGHT: I don't
think that's needed any more.

MR. SUSMAN: I'm going to
suggest that -- I think it's -- let me put a
motion before the house.

CHAIRMAN SOULES: Because I
don't understand how these rules are working
timewise.

MR. SUSMAN: Let me make a
motion, because they're not --

CHAIRMAN SOULES: Okay.

MR. SUSMAN: I move using
Scott's draft on Rule 10, 10(3), "Response,"
be worded as follows: A party served with a
Standard Request pertaining to expert

witnesses shall make its response —-- now,

eliminate the language there to the end of the

line, the next three lines, and say, shall
make its response the earlier of 75 days

before the end of any applicable Discovery
Period or 75 days before trial, et cetera,
until the end of the paragraph, so that there
is a time certain to respond to a Request for
Standard Disclosure on expert witnesses that

is the 75/45-day time period.
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And let me tell you why I favor that
approach. I think that we are requiring a lot
of information now in the response to a
standard request about experts; and that's
fine. We are also requiring that that
standard request be answered within 30 days.

I think it's putting an undue -- I think it's
moving the expert process up too close to the
front end.

I may Have an expert at the beginning of
the case. You serve a standard request on
me. Within 30 days I've got to respond. I've
got to give you two days that that expert 1is
available for his deposition within the next
45 days. That's what the rule says. Okay?
And within two days that he's available I've

got to give you all of the work that he's

already done. I think we ought to =-- I mean,
I really urge us -- I think Scott's approach
is fine. I'm in favor of eliminating a dual

system of responding, but I think it ought to
be moved to a time certain toward the end of
the discovery period, not -- so it will
operate just like expert cutoff dates or

disclosure dates in pretrial orders, rather
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than saying it begins the first day that a
standard response is done. If you do that,
then that simplifies it, and I have no problem
with Scott's version whatsoever.

I mean, I do not think we ought to be
asking lawyers, Scott, to do things and then
say, "But you don't really have to do it; it's
not serious if you don't do it." I mean,
that's not right. Okay? And I think when we
say reasonably promptly do something, you
ought to reasonably promptly do it. But I
don't think we ought to allow a Standard
Request for Disclosure, which can be served at
any time and is normally responded to in
30 days, be served at the beginning of the
discovery period, which requires the lawyers
to do everything that's in (a) through (f),
including you have to state the substance of
the expert's impression. I just think it's
premature and will create all kinds of
make-work. There will be all kinds of
amendments and supplements throughout the
discovery period. And you just shouldn't be
focused -- I mean, we all know that experts

come late.
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CHAIRMAN SOULES: Okay. What
I'm proposing is that the part of the request
for disclosure, the Standard Request for
Disclosure that pertains to experts be
governed by the same rule as an interrogatory
seeking the same information, that is, be
governed by Rule 10 entirely. That's what T
have dictated. In other words, the standard
request for discovery can operate the same
way .

MR. SUSMAN: I'm not sure I'm
following what you're saying. I made the
proposal that we change the language of
Rule 10(3) for the response time on the
standard disclosures on experts.

PROFESSOR ALBRIGHT: Well,
let's deal with Rule 10 and then go back
and --

MR. SUSMAN: Yeah, we need to
deal with Rule 10.

PROFESSOR ALBRIGHT: Because
once we get Rule 10 resolved, then we can go
back to Rule 9 and check whatever we decided
to do with Rule 10.

MR. SUSMAN: I move that.
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PROFESSOR ALBRIGHT: I second

it.

CHAIRMAN SOULES: Okay.

HON. SCOTT A. BRISTER: So the
idea is -- actually it's not that big a

change. All it is is instead of 30 days
before trial you get in trouble if you don't
name your experts, it now goes to 75 if it's
your expert, 45 if it's the responding expert,
and if you want more than that you need to go
to the court and get something earlier than
that?

MR. SUSMAN: Right. But keep
in mind it's 75/45 not before trial but before
the end of the discovery period, which may be
months before triél. It's only in rare cases
that the discovery period will come right up
to the trial setting, because the discovery
period goes nine months from the opening.

HON. SCOTT A. BRISTER: That's
fine.

MR. SUSMAN: And it's just
saying, you know, if you've got nine months to
conduct discovery in, the last few months you

ought to be messing around during the last
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75 days with expert discovery.

CHAIRMAN SOULES: So we're not
going to be able to discover anything about
experts until the 75/45-day time period.

HON. SCOTT A. BRISTER: No. It
doesn't prohibit you.

CHAIRMAN SOULES: Well, you've
got to go to the judge to get it.

MR. SUSMAN: Yeah, you've got
to go to the judge to get it.

HON. SCOTT A. BRISTER: Or by
agreement.

MR. SUSMAN: Or by agreement.

MR. MEADOWS: But keep in mind,
I mean, that's basically six months into the
case.

MR. SUSMAN: I mean, it's
really quick.

HON. SCOTT A. BRISTER: It's a
default provision, though. The fact is, the
way it works in real life, we all know, is you
send out the interrogatory, the lawyers that
are ready and know who they are send back the
response. There are some people that then

wait to try to get to the 31st day, but that's
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a risky thing to do because sometimes you
forget. So I think you send it out, and if
people know, they will go ahead and respond
like they do now.

But if you need more time -- because I
was real troubled with the 75/45 on the
complex case, but you have to keep reminding
yourself you can always go to the judge on the
complex case and say move it back.

CHAIRMAN SOULES: Well, this is
a major retreat from what this Committee voted
to tell the Subcommittee to do, because you
don't even get the expert's name until 75/45.
That's what it -- that's what's being proposed
now. David Keltner.

MR. KELTNER: Luke, I tend to
agree. And Steve and Alex, here is my point:
In many instances -- and Scott, what you said
is true, that in many instances a court sees
this in a default provision; that it is the
last time you designate an expert. But what T
don't think gets before the court but what is
going on with the lawyers is this: All of a
sudden, I see Susman asking very specific

questions of fact witnesses. I know he's got
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an expert who is telling him how to develop
the case and what to do, which is exactly the
way it ought to be. ©Now, what I want to do to
be able to take that apart is know the basis
for all that. And if when the first time I
learn it is 75 days before the end of the
discovery period and all of the discovery is
done, what we've done is apparently our
preparation has crossed in the night, which is
part of the problem with the concept of the
time period. That is a huge problem. That's
why I think that this is a safeguard, that the
standard disclosure is a safeguard on the
system.

If I'm diligent and ask, I ought to be
able to get some of that information up front
and not have to wait until 75 days before the
end of the discovery period when the other
side has done all the discovery based on
something I wasn't told about.

MR. SUSMAN: David, you're --

CHAIRMAN SOULES: Carl
Hamilton.

MR. HAMILTON: I agree with

David. In cases where you have experts,
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they're generally the most important witnesses
in the case. Why wait until the very end of
the discovery period to start talking to them
in oral deposition?

The other thing is that if the plaintiff
designates 75 days before the end of the
period and then gives two days during the
next, let's say, 30 days even, he can give the
witnesses on the 31st day, so before the
defendant ever gets to take the depositions
the defendant has to designate experts. So
the defendant either has to designate
unnecessary experts because he doesn't know
what the plaintiff's experts are going to say,
or he doesn't designate an expert that he
needs because he doesn't know what the
plaintiff's expert is going to say.

So there needs to be a plan whereby the
plaintiff's experts are designated, the
defendants get an opportunity to depose them
and then designate their experts. But this
plan here is a disadvantage to the defendants.

CHAIRMAN SOULES: This won't
work. The bar is going to run us out of the

state 1if we make a rule that you can't find
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out who somebody's experts are until 75 days
before the close of the discovery or 45 days

before the close of discovery without the

court.

HON. SCOTT A. BRISTER: So you
want --

CHAIRMAN SOULES: We're
smokers. Look, this was set up this way in

the beginning by the Discovery Subcommittee
and we had a lot of discussion and we said at
least we ought to be able to get with
reasonable promptness, after the party knows
who they're going to be, the names and the
subject matter.

HON. SCOTT A. BRISTER: That's
what this is. Now, Steve wants to drop that
in his motion, but that's what this said.
That's what the Subcommittee did, and that's
what's in mind. The problem is, if you write
a rule saying "If you know, you have to tell
me in 30 days," what is the sanction? The bar
is going to go crazy if we tell them, "If you
don't answer the interrogatory the first time
it's sent within 30 days, your experts are all

struck."
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To make somebody answer within 30 days,
what's the only sanction, "If you don't, you
can't call them"? That will make the bar go
crazy that we move it up not 30 days before
trial but 30 days after the case starts. They
will go crazy.

So now the only alternative 1is a
reasonable promptness, if you think reasonable
promptness actually makes people do something
more than a drop-dead date, which I'm not
convinced whether it really does or not.

MR. SUSMAN: I mean, see --

CHAIRMAN SOULES: Your rule,
the way you've got it written in paragraph 3,
would require everything, (a) through (f) --

HON. SCOTT A. BRISTER: Your
duty is to respond --

CHAIRMAN SOULES: -- with
reasonable promptness.

HON. SCOTT A. BRISTER: -- to
the impressions, et cetera, within 30 days
just like other standard requests. It
understands that many people, like they do on
the interrogatories right now that are

supposed to be answered in 30 days, will
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answer and say "haven't decided yet" and will
supplement at a reasonably prompt time
thereafter, and but in no event later than 30,
75 or whatever days you want to do. That
operates exactly like it does right now.

MR. KELTNER: Well, in brief
response to that, Scott, I think it operates
only partially that way now. What happens 1is

people are so afraid of the Builder's

Equipment vs. Onion deal that they don't

operate that way.

My theory is, and I see where Steve 1is
going and he's got a good point, I'm not
saying it has no merit whatsoever, but what I
am saying is that there's got to be a check on
it. I'm not so sure that you have to give
everything up front.

If he's developing a case through an
expert, and this is long before I come to see
you, I want to know who it generally is. And
sometimes quite frankly the identity is going
to be enough for me to know. But I want to
have some idea in preparation of the case. I
may not want the report, I may not need all

the specific information, and Steve is right
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about that, but I at least need some safeguard
that's got the sanction that if he knew and
didn't tell me -- I mean, if he has employed
this guy and he says, "On October 1st, 2001,
you're going to be in Scott Brister's
courtroom testifying, and I want you to help
me prepare all of this case for trial," and
the first time I get to know about it is

75 days before the end of discovery, whether I
am plaintiff or defendant makes no difference,
I am in a world of hurt, and we haven't
prepared the lawsuit that will be tried, and
that's what I worry about.

HON. SCOTT A. BRISTER: What
would you do now on that?

MR. KELTNER: What I would do
is just leave it up to the court. I would go
to the court. I would do it this way: I
would say -- and what the court is going to
tell me is, what did we say, 75/45, Dave, and,
man, I don't know what he's doing. I guess
we'll find out. And sure enough, I'm going to
find out after the discovery period is
finished, and then there's not anything you're

going to be predisposed to do to help me, nor
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should there be at that point.
But my point is, at least in Rule 9 I get
some information up front that is helpful to

make me make a decision about whether to come

to you.

MR. SUSMAN: David.

MR. KELTNER: Yeah, Steve, I'm
sorry.

MR. SUSMAN: I mean, the
problem with what we are doing is like -- I

mean, this is the debate we were having at the
earlier meetings, okay, and we're going full
circle.

MR. KELTNER: You're right.

MR. SUSMAN: And we've had a
group of lawyers that diligently tried to do
what you all wanted done and it just got voted

down, I mean, by this last vote when we took

Scott's version. Okay?
We -- you're saying some things up
front. Those are exactly the same words that

we tried to accommodate in drafting the things
that we drafted, although it was awkward to do
it, where the bar knows that some things about

an expert, if you know them early, you've got
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to give them early; and other things like the
dates that they're going to be available, all
their written product, their biography and
their current resume, there's a certain time
when you -~ there's a certain rhythm when you
give those things and that's later, not
earlier. And that's how we tried to draft the
rule.

Now, you know, it turns out the majority
wants it all done at one time or maybe they
don't want it all done at one time or we can't
agree on the time. My only problem is --

MR. KELTNER: Steve, it's
slightly different. I like the safeguards
that Rule 9 gives currently, and we haven't
revisited that yet. So my theory is, I'm fine
to go ahead and let everything else go in
there as long as you let me have Rule 9 to
come and take care of just some basic fairness
issues.

MR. MEADOWS: But I don't read
Judge Brister's rule as changing what you're
saying. I mean, it says in the very first
sentence of his rule that there's a

designation under Rule 9. There's an early
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right to request and receive information on
experts under his Rule 10.

MR. SUSMAN: Right.

HON. SCOTT A. BRISTER: And if
you know it and you're using it, there's an
argument you should have disclosed it already
because it's not reasonably prompt. That's in
what I've got, and I just took it from what
they have. It seems to me the only discussion
is, do you want reasonably prompt in or do you
want a drop-dead cutoff. You can't, again,
make somebody tell you the name, and there's
no ability to say, "Well, I wasn't decided
yet" or something like that or "I'll tell you
later," unless you follow it with a drop-dead
date. And if that's 30 days after the
request, that is not going to be acceptable.

MR. KELTNER: I don't have a
disagreement with what you're saying. But
what I read Steve as saying, though, is that
you can make it the 75 or the 45 and that's
it. That's what I'm =--

HON. SCOTT A. BRISTER: The
proposal to drop out the reasonably promptness

would do that.
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MR. KELTNER: And that's what
my comments are addressed to. I probably
didn't make that clear.

MR. SUSMAN: Well --

HON. SCOTT A. BRISTER: And I
don't think putting them all together changes
the concept of if you've got the name but he
hasn't done his studies yet, that makes the
reasonably prompt date different for the name
versus all the paperwork.

MR. SUSMAN: Scott, why don't
we tell lawyers when they are -- I mean, I
don't --

HON. SCOTT A. BRISTER: If you
tell them -- because if you tell them this
date and none other, then you have to cut the
expert after that date, and that's --

MR. SUSMAN: I mean, I think --

CHAIRMAN SOULES: We're back to
the same tension that we had once before. The
tension is I can't tell you everything I know
about my experts until I've got my discovery
done and that's going to be toward the end of
the discovery period, so you can't learn

anything about my experts until towards the
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end of the discovery period. That was the
position that was taken here --

HON. SCOTT A. BRISTER: Is that
reasonable =--

CHAIRMAN SOULES: -- and
debated at length.

And Carl Hamilton and others that I
remember said, "Wait a minute, we've got to at
least have a clue sometime before that what 1is
going on. At least let us know who your
expert is and the general subject matter of
his testimony."

MR. SUSMAN: And that's why
we --

CHAIRMAN SOULES: So we said
after literally hours of discussion about
this, "Okay. We'll fix that. We'll
accommodate those people who acknowledge that
it's silly to expect anybody to give full
disclosure about their experts early by
putting that towards the end of the discovery
period. But you can ask for this limited
amount of information early, and you can get
it early."

MR. SUSMAN: And that's why we
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have a rule --

CHAIRMAN SOULES: And those are
the tensions that were there, and we split fhe
rule to take care of both of those issues.

MR. SUSMAN: And there's an (a)
through (f) --

CHAIRMAN SOULES: Now, what has
happened now is we've folded everything back
together, that that can't be learned until
later with that that somebody wants a clue
about early. And we can't reconcile them and
we never have been able to reconcile them
except by splitting them into two peices and
given them different time frames.

MR. SUSMAN: And that's why I
suggest that we go back to what the
Subcommittee was doing, which was treating (a)
and (b) of content, which is something, not
everything about experts, but (a) and (b),
which is on a different time frame than (c)
through (f). That has been our solution to
the problem. Now, that's why you had this
dual -- the Subcommittee has had this dual
thing. I mean, you're either going to have --

CHAIRMAN SOULES: And both

ANNA RENKEN & ASSOCIATES
CERTIFIED COURT REPORTING
9258 CAPITAL OF TEXAS HIGHWAY #110 « AUSTIN, TEXAS 78746 - 512/306-1003




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1599

people, both sides are right. You can't give
a lot of information about experts in most
cases until late, but you can give some
information about those experts early, and we
want those two things done at a time that's
fair to everybody.

MR. SUSMAN: So I move we
reconsider the Subcommittee's draft of
Rule 10 --

HON. F. SCOTT McCOWN: Second.

MR. SUSMAN: =-- in lieu of
Judge Brister's treating all those items on
the same timetable.

HON. F. SCOTT McCOWN: Second.

HON. SCOTT A. BRISTER: Let me
explain again. My view of it is, what you're
saying, then, is I know my expert, who they're
going to be, documents, I've got their resume,
I know when they can testify, but reasonably
promptly -- because the Committee is not
saying you have to do it within 30 days,
right? I mean, yours is reasonably promptly.
I tell you the name, and then not a minute
before 75 days I tell you everything else.

PROFESSOR ALBRIGHT: It doesn't
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prevent you from --

CHAIRMAN SOULES: Unless the
court orders it or agreement.

PROFESSOR ALBRIGHT: But you
certainly don't have to.

HON. SCOTT A. BRISTER: No.
That's not even when it's due, according to
the Subcommittee one. Sure, you can always
volunteer stuff up. You can volunteer without
the request being sent, but that's not going
to happen.

Look at your 3(b). A party seeking
affirmative relief must respond to the
requests upon the later of 30 days or the
earlier of 75. 1In other words, you must
respond by 75 days before the end.

MR. KELTNER: But Scott, that's
as to the additional disclosure. If you look
at 2(b) under "Response'" --

HON. SCOTT A. BRISTER: That's
what I'm talking about. I know everything but
I'm not going to tell you a minute before
75 days early. But the name, even if I know
the name, I have to tell you within 30 days or

later so long as it's reasonably prompt, I
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mean, so ==

CHAIRMAN SOULES: Where is the
duty to respond to written discovery, the
time, the time line. Where is it?

PROFESSOR ALBRIGHT: Under our
rules, there are two duties. Actually this is
mﬁch --

CHAIRMAN SOULES: Where 1is the
time?

PROFESSOR ALBRIGHT: This is
much easier to see if you will all look at the
one-page single-spaced version, because you'll
see them right next to each other.

If you look at that on Rule 10 you have
2(b), Rule 10(2)(b) is the response to the
request for designating experts. 10(3) (b) 1is
the response to requests for additional
disclosures.

The way we envision this working is I
make a -- if I'm a party in a lawsuit, I make
a standard request for disclosure soon after
the lawsuit starts, and I say, "Pursuant to
Rule 9 you're requested to make the following
disclosures within 30 days."

One of those is (h), provide the
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information pertaining to expert witnesses set
forth in 10(2) and 10(3). You then go to

Rule 10(2) and 10(3) to see when you have to
respond to thét particular Standard Réquest
for Disclosure.

The Standard Request for Disclosure for
designating experts, which is part 2 of
Rule 10, is identify each expert and state the
subject matter on which each identified expert
is expected to testify.

I have to respond -- the other party has
to respond to that 30 days after the request,
or reasonably promptly thereafter if they have
not decided who that expert is. The deadlinhe,
the drop-~dead deadline for reasonable
promptness is the 75/45 day deadline before
the end of the discovery period.

Then the rest of those standard
disclosures, 3(a)(l) through (4), I don't have
to respond to those until the later of 30 days
after service of the request, for instance, if
the request is served very, very late in the
discovery period, or the earlier of 75 days
before the end of the discovery period or

75 days before trial; and then for opposing
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experts, 45 days before the end of the
discovery period or 45 days before trial.

So Scott is correct on these part 3
additional disclosures. You have no duty to
respond until your 75 day/45 day drop-dead
date.

CHAIRMAN SOULES: That's right.

PROFESSOR ALBRIGHT: And this
was the cut-the-baby compromise based on this
exact same discussion that we had at the last
meeting.

CHAIRMAN SOULES: The Committee
has drafted right on our votes.

HON. F. SCOTT McCOWN: So let's
stick with it and move on.

CHAIRMAN SOULES: Any other
discussion on that? The motion has been made
not to do Judge Brister's Rule 10(2) and (3)
and go back to the Committee version.

PROFESSOR ALBRIGHT: Second.

CHAIRMAN SOULES: Okay. The
motion is made and seconded. Those in favor
show by hands. 11. Those opposed. Five.

11 to five to go back to the Committee's

proposal.
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Okay. Now that that is done, unless we
want to revisit it again, a couple of more
points here. Let me just go back to Rule 9
for a minute now, what I was talking about in
terms of the response to the Standard Request
for Disclosure. It's on the second page of
Rule 9.

And that first sentence I propose to
read, "A party served with a Standard Request
for Disclosure shall file and serve a written
response making the requested disclosures
within 30 days after service of the request,
50 days if the request accompanies citation,
except that responses pertaining to expert
witnesses shall be made in accordance with
Rule 10."

PROFESSOR ALBRIGHT: The
Subcommittee accepts that.

MR. SUSMAN: That's fine.

CHAIRMAN SOULES: And we will
put 10(2) and 10(3) back in (h). We had taken
out (3) and now it needs to go back in.

PROFESSOR ALBRIGHT: But we're
still taking out the last sentence of (5)7?

CHAIRMAN SOULES: We're taking
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PROFESSOR ALBRIGHT: The last

sentence of (5).

CHAIRMAN SOULES: That's in

Rule 10, right. We're taking out the last

sentence of (5).

Now, we've got Rusty's point, because

Rule 10, paragraph 1, still has this Iast

sentence, "If the expert has personal

knowledge of the relevant facts" and so forth,

which makes the discovery of facts -- may make

discovery of facts from a designated expert

who knows -- who is also a person with

knowledge of relevant facts just like any

other person with knowledge of relevant facts

N

appear to be more limited. What would

happen

if we just -- would it fix it just to delete

the word "personal"?

MR. KELTNER: Done.

MR. McMAINS: Yeah. I think

that's the minimum that needs to be do

CHAIRMAN SOULES: Okay.
the minimum. Any opposition to that?
Susman.

MR. SUSMAN: You know,
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problem is every expert has knowledge of
relevant facts, right? There's not an expert
that doesn't have knowledge of relevant facts,
right?

MR. KELTNER: Right.

CHAIRMAN SOULES: My police

.officer testifies he saw the accident, or he

got there and heard information.

MR. SUSMAN: But my economist
knows the business was making a million
dollars pretax for the last six years and he
knows that -- I mean, all experts know
relevant facts.

HON. F. SCOTT McCOWN: Well,
you can't -- you can't --

MR. SUSMAN: And what we don't
want to do is -- what we didn't want here 1is
to allow people to depose retained experts,
who have knowledge of relevant facts for sure,
outside the Discovery Rules, to get to them
outside of the Discovery Rules. I mean, that
was our problem. I don't understand.

HON. F. SCOTT McCOWN: Well,
what Steve 1s saying is that if you delete the

word "personal" and it just reads "if the
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expert has knowledge of relevant facts," the
problem that creates is you talk to an expert,
you tell him about your case, he now has
secondhand knowledge. And if you left out the
word "personal," you could then use the other
rules, the non-expert rules to start deposing
the expert, finding out about the expert,
before the expert rules allow you to.

The problem that Rusty originally raised
was the in-house expert who actually has
firsthand knowledge of facts. And we agree
that that person in their capacity as a fact
witness, they kind of have two hats. You need
to be able to get at them. And so that's why
it says if the expert has personal knowledge
of relevant facts, you get at them. And so
that's where we drew the 1ine;

CHAIRMAN SOULES: David
Keltner, and then we will get to Rusty.

MR. KELTNER: Well, since they
were directing comments at what Rusty said,
maybe I'1ll wait.

CHAIRMAN SOULES: Okay. Rusty.

MR. McMAINS: Well, the problem

again is that when we said it in the first
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place, it says that you can only get experts
and the scope under 9 -- I mean, under 10. I
mean, you can't get them anywhere else. And
then 10 sends it back if they have personal
knowledge. But remember, the first one
defines what knowledge of relevant facts is
and specifically puts in what the case law is
on what that means, and that means that it can
lead to discoverable information as well.

Now, I understand that they're trying to
protect obviously the discussions with the
lawyers, which I thought frankly was protected
under the work product stuff, it seems to me,
where there's a consultation thing in there as
well, but so I‘m'not sure that is much of a
concern.

My problem is that you are limiting the
scope of these people who have been there.
They may have been involved in the design of
the transmission for.20 years. A lot of the
information they may have may not be personal
knowledge. It may be secondary knowledge. It
may be hearsay. It may be something somebody
told them. That's discoverable information as

to anybody else, except, because you poke him
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as an expert, he ain't. That is not right in
my judgment under the current case law and
shouldn't be under our rules.

CHAIRMAN SOULES: David
Keltner.

MR. KELTNER: I think there's a
way to cure it. What we're really talking
about is information that was -- at least what
Steve is concerned with is information that 1is
passed on in the litigation to the expert in
order for the expert to be able to consult or
testify. Obviously we don't want them to get
into that kind of situation.

What the expert can testify to is to
matters that he or she learned or became aware
of outside the litigation process, and I think
that's the dichotomy or test we ought to focus
on.

You can accomplish that, I think, Luke,
in two ways. We could either drop this
provision completely, and I think case law
takes care of the issue, but for Rusty's very
accurate assessment that in scope we have a
general statement that is a problem, or we use

the "outside of the litigation" or "in
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anticipation of litigation," which we do have
case law to help on as well. Quite frankly, I
think we probably ought to do the second or
eliminate or change, go back and change the
scope deal slightly.

HON. F. SCOTT McCOWN: Well, I
don't think you can use a time test. I don't
think you can say "has knowledge of relevant
facts acquired before the litigation," because
what we're really talking about are underlying
transactional facts. But every expert is
going to have had lots of knowledge about
relevant facts. Your economist is going to
know a lot of facts that he knew before the
litigation.

MR. KELTNER: Yeah.

HON. F. SCOTT McCOWN: So I
kind of like your idea of just taking it out
altogether and just letting the --

MR. KELTNER: Scott, if we do
take it out, I do think we have to go back and
change the initial scope point to meet Rusty's
concern, because in looking at it over the
lunch break it is awful broad. And we don't

mean to create anything new there and I think
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inadvertently we're doing it.

And quite frankly we can go back to the
scope provisions that Scott Brister suggested
in using the:first paragraph of -- or
explaining what an expert witness is and what
a consulting expert is. That's what the scope
provisions in the current rules do, I think.

HON. F. SCOTT McCOWN: What
rule is that? Where is that?

MR. McMAINS: Do you mean in
your rules?

CHAIRMAN SOULES: In the
Subcommittee's rules. I think it's Rule 3.

MR. KELTNER: Yeah. Let me
suggest this to move this along: Why don't
you let Rusty, Scott, Alex and I take a look
at that on the scope deal and see if we can
take care of that, and let's pass on to the
next item. It might just add some verbage,
but it's not going to hurt anything. And it
was Scott's suggestion in the first place, and
I think he's right.

HON. SARAH DUNCAN: David, are
you going to include --

CHAIRMAN SOULES: One at a
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time, please.
Okay. David, you've got the floor.

MR. KELTNER: Sarah was asking
where thét was in the scope.

HON. SARAH DUNCAN: No. I was
asking are you going to include -- the way it
seems to me right now, although I'm sort of
unclear on the organization of all this, is
that we don't even discuss this problem with
respect to consulting experts, and that's
because they are subsumed under the privileges
rule rather than either the scope rule or the
experts rule, and it's the same problem.

MR. KELTNER: That is correct.
But I think that the definitional provision in
scope would take care of that, and we can do
that and I think report back to you tomorrow
and get on. This will be an easy thing to
do. It will just add some -- we're going to
have one duplication, but the duplication is
not going to be big.

HON. F. SCOTT McCOWN: But
before we do that, can I just ask one thing.
Wouldn't it solve the problem if you just took

out (e) from the scope and took out the last
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sentence of 10(1) and just have a rule about
how you discover experts, a rule about how you
discover persons with knowledge of relevant
facts, and then let the parties make the
common sense application?

MR. McMAINS: Except what you
do then is you just throw it on the courts.
You just say, "Okay, guys. Use your own
imaginations."

HON. F. SCOTT McCOWN: But it's
going to be next to impossible --

MR. McMAINS: 1In every single
case, products case that I have ever seen or
been involved in with in-house experts, they
refuse to disclose them as consultants most of
the time, and it takes a long time before you
can get to those people, even though they may
have been involved in the design of the
product that is the subject of the issue.

MR. KELTNER: Well, again, I
think we can change this, and I'm sorry to
interrupt, Rusty, but we can change this
without changing any part of the law by doing
the definitional suggestion that Scott made,

and I bet we can do it in about five minutes,
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and if not, we'll report back to you that we
can't.

CHAIRMAN SOULES: Anfthing else
on Rule 107

HON. C. A. GUITTARD: May I
make a suggestion to this proposed
subcommittee on the last sentence of
subdividion 1 of Rule 10. "If an expert has
personal knowledge of relevant facts" and so
forth, why don't you just say, "If an expert
has personal knowledge of relevant facts or
other information not acquired by trial
preparation.™"

MR. McMAINS: Well, that still
doesn't change the fact that we treat experts
differently than we treat the ordinary folks.

HON. C. A. GUITTARD: That's
right.

MR. McMAINS: We have a
different standard of whether they are
witnesses. ©Not that the same person may have
two hats; it's that one hat is smaller than
the other. Once he's an expert, he's got a
smaller hat; you can't get into his head on

things other than that which he has personal
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knowledge of, and that's a cop out. It's the
"I don't remember" stuff that you get out of
that.

MR. LATTING: But doesn't Judge
Guittard's comment take care ofvthat, though?
It seems to me it does.

MR. McMAINS: No, because that
deals with the personal issue.

CHAIRMAN SOULES: Okay. I'm
going to accept David's suggestion on this,
and David and Rusty and Judge McCown and
anyone else who wants to participate, Judge
Guittard, take this up somewhere and get back
to us.

Okay. Anything else now on Rule 107?

MR. McMAINS: Yes. I have one
questibn that is really a clarification.

CHAIRMAN SOULES: Rusty.

MR. McMAINS: It's regarding
these drop—dead dates that everybody seems to
think are pretty clear. It says "A party
seeking affirmative relief" in terms of
identifying when they have to do certain
things. It seems to me that in most business

litigation cases I've been involved in of any
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size, everybody 1is seeking affirmative

relief. Now, there are claims, counterclaims,
different causes of action, some permissibly
joined, some otherwise.

The assumption, unfortunately, of this
rule is like you just have a plaintiff and you
have a defendant and that's kind of all there
is. You may have élaintiffs, defendants,
third-party plaintiffs and so on, and in your
different capacities, as I read this rule, you
might have to aésume that you're going to have
to do your experts 75 days at least with
regard to certain issues in the case, but you
could wait 45 days on others. Now, is that --
am I wrong on that or is that --

MR. SUSMAN: That is absolutely
correct.

MR. McMAINS: You just kind
of -- you figure it out, right? 75 days and
you're safe; 45 days and you may be sorry.

MR. SUSMAN: Well, the only
thing, Rusty, we need to do -- I mean, the
only thing we knew to do is call them
plaintiffs or defendants. And that's one --

that's the way we set out to do it because
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it's simple and it's more like a pretrial
order. Plaintiff shall designate at such a
date; defendant shall designate on another
date. Then we talked about other
formulations, like the barty who has the
burden on most of the case or the whole case.

MR. McMAINS: Yes.

MR. SUSMAN: And that didn't
seem to work because that was a judgment
call. And so the one way we got it down was
to basically say i1f the experts testify about
an issue on which you have the burden, then
you've got to designate that expert -- you
lead with his designation because the other
guy is responding. ©Now, to be sure, it may be
that both sides of that lawsuit designate
their experts on the same day.

CHAIRMAN SOULES: Strike "on
which you have the burden" and you're probably
all right. You can have the burden of proof
on an affirmative defense and you don't have
to designatelin 75 days.

MR. McMAINS: That's right. It
doesn't -- 1it's not the burden; it's the

affirmative claim.
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MR. KELTNER: Which we do in
federal court and it works out all the time.

CHATRMAN SOULES: Carl
Hamilton.

MR. HAMILTON: Is the intent of
this that, number one, you cannot take the
oral deposition of an expert prior to the time
that that party has given the two dates; and
secondly, you have to take it on one of those
two dates?

MR. SUSMAN: I'm sorry, what
was the question?

CHAIRMAN SOULES: The first
question was can you take --

MR. SUSMAN: You can take them
anytime you want.

MR. MARKS: Oral depositions?

MR. SUSMAN: Yeah. You don't
have to --

MR. MARKS: Oral depositions of
an expert anytime you want?

MR. SUSMAN: After they've been
disclosed to you, yes.

MR. HAMILTON: After the first

30-day designation, you can take them anytime
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you want to.

CHATIRMAN SOULES: Right. But
you're burning time.

MR. HAMILTON: But someplace
over here it says you can only obtain
discovery concerning experts pursuant to

Rule 10. And Rule 10 says you have to

- identify two dates on which they will be

available.

MR. SUSMAN: We did not mean to
suggest that you could only depose -- that the
opposing party could only depose the experts
on those two dates. You could notice them up
for a different date. You could try to reach
an agreement on a different date. We just
thought it will make things move a lot quicker
if the inquiries of the experts are made and
at least two dates were given for them at the
time the disclosure is made. That's part of
your homework you've got to do, so at least
the other side, if he doesn't want to get into
an arqgument and have you claim you're not
available and go to court on a very tight time
frame, at least you will have two dates

certain where you can have that expert. It
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was not menat to exclude you from trying to do
it on a different date.

MR. HAMILTON: I was wondering
if we shouldn't have something in there that
says it,.that makes that clear, because it
looks like you designate the two dates and
those are the only two dates that you can
depose those experts.

MR. SUSMAN: We could certainly
put a comment to that effect. Do you all
think that it needs it?

HON. F. SCOTT McCOWN: Rather
than a comment, why don't we Jjust say "two
suggested dates," and that let's you know that
they're just suggestions.

MR. HAMILTON: Rule 3(2) (e)
says, "A party may obtain discovery of the
identity of and information concerning expert
witnesses only pursuant to Rule 10."

MR. SUSMAN: I think that's
fine to put "suggested date" in.

CHAIRMAN SOULES: 3(2), what is
that, Carl?

MR. HAMILTON: 3(2)(e).

CHAIRMAN SOULES: And that's
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what now?

MR. SUSMAN: Scott has
suggested that we put in the word "suggested
dates."

HON. F. SCOTT McCOWN: Does
that solve the problem, Carl, if we say
"suggested dates" to.make it clear that
they're just suggestions?

MR. HAMILTON: Yeah, that might
help.

MR. SUSMAN: Alex, have you got
that?

PROFESSOR ALBRIGHT: Got it.

HON. SCOTT A. BRISTER: Can I
ask Steve, on 3(b), experts not retained or
employed or otherwise in the control, is the
plaintiff's doctor one of those or not one of
those?

PROFESSOR ALBRIGHT: This was
put in there specifically because Tommy Jacks
was concerned that there are some treating
physicians who have treated the patient but
the plaintiff has no control over them.
They're not their primary expert witness.

HON. SCOTT A. BRISTER: Yeah.
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And as I said, so Tommy wants the defense
attorney to call them up and chat with them
about available dates and so forth? I can't
imagine Tommy Jacks wants that.

PROFESSOR ALBRIGHT: He said --

HON. SCOTT A. BRISTER: If he
said he did, well, that's fine.

PROFESSOR ALBRIGHT: Tommy
Jacks_says that he has no control over that
person and he does not want to be responsible
for suggesting dates that that person may not
ultimately comply with later on.

HON. SCOTT A. BRISTER: That's
fine. The plaintiff attorneys in my court
never want the defense attorney talking to
those people under any circumstance. But if
that'svwhat this means, that's fine. We'll
just have a rule across the board.

HON. F. SCOTT McCOWN: I think
what it really means is that the defense
attorney's legal assistant is going to be
talking to the doctor's receptionist about
deposition dates.

MR. SUSMAN: Anything else on

Rule 107? Can we vote? Can we approve
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Rule 107?

CHATRMAN SOULES: Other than by
implication under 3(a)(4), is there anyplace
that says you can take the deposition of an
expert?

MR. SUSMAN: Under (4)?

CHAIRMAN SOULES: (4).

MR. SUSMAN: On Page 3, Oral
depositions.

CHATIRMAN SOULES: Okay. Thank
you. Anything else on Rule 10? Subject to
the work that Keltner and his group are going
to do on paragraph 1, then let's take a vote.

Those in favor of Rule 10, show by
hands. 15. Those opposed. 15 to two it
carries.

Okay. Rule 11.

MR. SUSMAN: ‘We are entering
into a real easy phase, Rule 11 and 12. This
is our afternoon lull. We have no comments on
these rules from anyone on these rules, but I
guess we ought to take them up one at a time.

Rule 11, no one has commented. The
Subcommittee moves the adoption of Rule 11.

Is there a second?
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MR. KELTNER: Second.

CHAIRMAN SOULES: 1It's moved

" and seconded. Those in favor show by hands.

16. Those opposed. No opposition. It's
unanimous.

MR. SUSMAN: Rule 12, same ball

of wax.

CHAIRMAN SOULES: The Committee
moves.

MR. SUSMAN: The Committee
moves. No comments.

CHAIRMAN SOULES: Any
discussion? Those in favor show by hands.
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