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, i {Meeting reconvened at 1:35 p.m.)
, 2 CHAIRMAN BABCOCK: Back on the
. 3 record. All right, This aftgmoon -
) 4 everybody is going to want to hear this.
] 5 We're going to finish off with this 1.3(b).
R 6 Andit's boen brought to my attention
. 7  that we have not quite-covered two pages out
. MEETING OF THE SUPREME COURT ADVISORY COMMITTEE 8 of 19, and that the subcommittee has got some
1o OCTOBER 22, 1999 9  specific arcas that they need help and
1 (AFTERNOON SESSION) 10 direction on and they want discussion and
12 11 think that the Supreme Court would benefit
12 from discussion,
. 13 So after we finish 1.3(b), we're going to
. 14 go into specific areas that Justice McClure
1 15 wants to discuss which are outlined in the
1 16  Report of the Special Subcommittee on
‘0 Taken before William F. Wolfe, 17 Implementation of Family Code Chapter 33. And
19 Certified Court Reporter and Notary Public in 18 Ann and I have divided them up into areas of
20 Travis County for the State of Texas, on the 19 impomncc‘
21 22nd day of October, A.0. 1999, between the 20 SO baCk to 1'3(b)’ VerSion A! and Ridla'rd
22 hours 1:35 o’clock p.m. and $:45 o’clock p.m., 21 Orsinger had a comment.
23 at the Texas Association of Broadcasters, 502 22 MR. ORSINGER: I would like to
24 East 11th Street, Suite 200, Austin, Texas 23 remove the word "opinion" from (b)(3) so that
25 78701. 24 the appellate courts are free to issue
25  opinions about their appellate decisions that
Page 235 ' Page 237
: o OF Vores 1 maintain the anonymity of whoever is to be
3 Votes taken by the Supreme Court Advisory 2 anogxymous. And I'm not trying fO take a
) Comictas during this session are eatlected on 3 Posxtxon on whcther. that oxfght to include
. - 4 judges or not. I'm just trying to protect the
. 258 s common law concept of stare decisis in
, 307 6 developing case law,
\ t02 7 CHAIRMAN BABCOCK: Wwell, is that
. w 8  opinion a court document pertaining to the
1o s 9  proceedings?
" 164 10 MR. ORSINGER: Definitely.
2 11 CHAIRMAN BABCOCK.: Well, then if
" 12 that's true, doesn't that run afoul of
“ 13 subparagraph (k) of Section 1?
s 14 MR. ORSINGER: Thate to say yes
1 15 because that concedes my point, but it does
. 16 appear to conflict,
18 17 MR. PEMBERTON: Richard, in
19 18 fairness, the appellate provisions refer only
20 19 to rulings. They don't have -- there's not
2 20 the counterpart to what you see in 1.3(b).
22 21 MR. ORSINGER: Good point. Thank
23 22 you. Bob has kept me from hitting the ground
24 23 hard
25 24 MR. PEMBERTON: I'm not taking a
25 position either. I'm just trying to make sure
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1 we're accurate. } stuff. I think you have made a policy
2 MR. ORSINGER: Under 33.004(c), 2 decision when you adopt it. )
3 which appears to be a separate rule that 3 CHAIRMAN BABCOCK: Justice McClure,
4 applies to appeals, they only talk about 4  what's your reaction to that?
S rulings. And rulings arguably include just 5 HON. ANN CRAWFORD McCLURE: Well,
6  judgments, and judgments at the appellate 6  part of this discussion involves the appellate
7 level are separate from opinions, And 7 procedure, which, as ] mentioned before, there
8  opinions are the guidance we all look to 8 is little or no guidance in the statute itself
9  anyway. 9  as to how these are to be conducted. We know
10 CHAIRMAN BABCOCK: So do you think 10 that the notice of appeal will be filed in
11 subparagraph (k) is only applicable to the 1 fact to the appellate clerk. We know that the
i2 trial court notwithstanding that they refer to 12 appellate court is expected to rule within
13 court proceedings? 13 approximately 48 hours.
14 MR. ORSINGER: Well, they separately 14 The decisions on confidentiality, though,
15  refer to appeals, so I think an argument can 15 also apply in the appellate court. For
16  be made that Section 33.003 does not relate to 16  cxample, if we're not going to distinguish
17 what's in Section 33.004. 17 between rulings and opinions, and the court
18 CHAIRMAN BABCOCK: Judge Brister. 18 decides they want to issue a written opinion,
19 HON, SCOTT A. BRISTER: My proposal 19 number one, it's going to reflect the county,
20 would be, if you look at both the statute, 20 in all likelihood, that the lawsuit came from
21 33.003(k), and this one side by side, as I 21 or the application came from. It's going to
22 understand it, nobody has a problem with 22 identify the trial judge. It's going to
23 (b)(1). Then I would just pick up from (k), 23 identify the panel of the court of appeals
24  and (b)(2) would be the second sentence of 24 that is rendering the order.
25 (k), "The court proceedings shall be conducted 25 We're also being unrealistic to expect
: Page 239 Page 241
1 in a manner that protects the anonymity of the ! the appellate courts to issue written opinions
2 minor." Part (3) is the next sentence, "The 2 within 48 hours. Most of the courts have --
3 application and all other court documents," 3 in both the Judicial Conference and in calls
4 dropping out the stuff about the reporter 4  to my office -- have been worried about how
5 notes, And (4) would be an order of the 5 this process is going to take place.
6  court, the person of -~ (1) would be (4), an 6 It's also problematic to think that the
7 order of the court issued under these rules, 7  Supreme Court, in instances where we affirmed
8  can be released only to the people, quoting 8  the trial court's denial, is going to have the
9 from the statute, 9 benefit of any sort of analysis of our
10 The reason for that is, again, that when 10 decision making process if all they getis a
1 the hypothetical attorney stands up to 11 little one-page, two-paragraph order, check
12 challenge the constitutionality of any of 12 here affirm, check here reverse.
13 these rules and says, "You all just adopted 13 So I want everyone to understand that
14 them," the response is, "We just adopted what 14 clearly the statute itself contains none of
15 the Legislature told us to adopt," or "We just 15 these proceedings on the appellate process.
16  approved rules that said exactly what the 16 What we tried to do was bring reality to the
17 Legislature said to say, no more and no 17 project and figure out what we're supposed to
18 less” 18 do with it. And that's the main issue, when
19 And then the same indication that arises 19 we get to that subject, that I want everybody
20  from adding things to this clarifying it. 1 20  to consider for guidance, because we're not
21 understand it's kind of chicken just to quote 21 going to have briefing opportunities or oral
22 it. But again, if you add to it, clarify it, 22 argument opportunities or well-researched,
23 then I think that's a different thing. And 23 reasoned written opinions coming out on this.
24 then it's hard to say we weren't making a 24 HON. SCOTT A. BRISTER: Can't you
25 policy decision when you added to or clarified 25 do -- for instance, what was the case with the
Anna Renken & Associates 512/323-0626
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! temporary injunction at the Republican 1 out. And maybe what we ought to do, as Scott
2 contention? You issue the order saying the 2 says, is break it down into sections and have
'3 Log Cabin Republicans have no right to be 3 aseparate paragraph relating to the appellate
4  there at the convention, opinion to follow. 4  procedure where we use the language in the
5 HON. ANN CRAWFORD McCLURE: Well, 5  statute, subsection (c), that the ruling of a
6  that's what these rules implicate, What we've 6  court of the appeals is confidential and
7 suggested was this: You rule by your order 7  prvileged, and we go ahead and later on
8 within the time frame in the statute. If you 8 permit a delayed publication of the opinion.
9 are reversing the trial court's denial so that 9 HON. ANN CRAWFORD McCLURE: But that
10 there is a grant of her right, there will be 10 is contained within the rules relating to the
1 no appeal to the Supreme Court. So the time 1 appellate process.
12 frame is not so critical. 12 MR. ORSINGER: Well, except if you
13 If you are affinming the denial and it's 13 leave "opinion" in here, right here, it
14 going to go to the Supreme Court, we created 14 arguably doesn't allow the appellate courts to
15 an arbitrary deadline in our subcommittee of 15 publish an opinion.
16~ 10 business days after the notice of appeal 16 MR. PEMBERTON: It is set up that
17 was filed. That was after a rather lengthy 17 way.
18 discussion with Judge Baker, who had been on 18 CHAIRMAN BABCOCK: That's the way
19 the Dallas court; on my court; we had input 19 it's set up,
20 from Judge Schneider; we had input from the 20 MR. ORSINGER: I think you need to
21 Austin court on is it realistic to expect that 21 take the word "opinion" out of here to leave
2 these courts can circulate and get a consensus 22 that prospect.
23 of opinion within 10 business days? A lot of 23 HON. ANN CRAWFORD McCLURE: well,
24 courts have a full circulation policy, which 24 Version A contemplates that the opinion will
25  means the opinion circulates to every member 25  not be published.
Page 243 Page 245
1 of the court regardless of whether they're on 1 MR. ORSINGER: Iknow. That's why I
2 the panel. In the larger courts that can be a 2 would like to remove the word "opinion.” That
3  problem. 3 way we're free to do something sensible to
4 So the overwhelming consideration you 4 have appellate review of trial courts that
L have to make first is, do we want to create 5 develop some kind of law about how the trial
6 unique appellate rules that are going to apply 6  courts ought to discharge their
7 to these proceedings to give guidance to the 7 responsibility.
8 intermediate courts? Or do you want to be 8 CHAIRMAN BABCOCK: Alex Albright,
9 silent, and then figure out what we're going 9 PROFESSOR ALBRIGHT: How do you
10 to do with the time frame? You have to decide 10 publish an opinion and make the ruling
H what your purpose is, or what you expect the 11 confidential?
12 purpose to be. 12 MR. PEMBERTON: That's what bothered
13 HON. SCOTT A. BRISTER: But not 13 the subcommittee.
14 necessarily in this provision. I'm not saying 14 PROFESSOR ALBRIGHT: I think to
15 there shouldn't be some appellate timetable, 15 follow the statute, you can’t do that. And 1
16 I'm just saying this section on 16 think we've got to follow the statute.
17 confidentiality, in my view, just ought to 17 HON. SCOTT A BRISTER: On a lot of
18 quote from the statute. 18 issues they could.
19 HON. ANN CRAWFORD McCLURE: But what 19 PROFESSOR ALBRIGHT: And then Paul
20  Iunderstood Richard's comment to be was to 20 Wattler and his client can sue whoever to get
21 leave opinions in there, Richard, isn't that 21 a copy of the opinion, and then the Supreme
2 what you said? 22 Court has to deal with it.
23 CHAIRMAN BABCOCK: No, he wanted to 23 HON. SCOTT A. BRISTER: All these
24 take it out. 24 questions about case or controversy, about
25 MR. ORSINGER: 1 want to take it 25 does ruling mean opinion, you could write that
Anna Renken & Associates 512/323-0626 Page 242 - Page 245
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1 opinion without saying how this case comes 1 can do that,
2 out. You could write about the procedure and 2 CHAIRMAN BABCOCK: Well, Justice
3 say that this is what the procedure is going 3 McClure, do you accept Richard's request to
4 to be and this part of the procedure is 4  strike the word "opinion"?
5 unconstitutional without saying how this case s HON. ANN CRAWFORD MCcCLURE: No.
6 came out, 6 CHAIRMAN BABCOCK: Okay. Let's have
7 PROFESSOR ALBRIGHT: well, then it's 7 a quick vote on that. How many people are in
8  notan opinion. Then you're really doing what 8  favor of Richard's proposal to strike the word
9 Scott McCown has been saying, which is true, 9 “opinion” from subsection (b)(3)?
10 that this is not a case and opinion deal, this 10 How many against?
1 is an agency administrative proceeding, And 11 24 to six against, it fails.
12 you have the second level of administrative 12 Okay. Now, what about Judge Brister's
13 people then issuing guidelines. 13 idea of tracking the language of the statute
14 Mr. Edwards points out in Rule 47, it 14 in subparagraphs (k) and (c), rather than the
15 says if you're going to write an opinion, it 15 somewhat different language that is found in
16 has to address every issue. 16 our draft, subparagraph (b) on
17 HON. SCOTT A. BRISTER: That doesn't 17 confidentiality? Justice McClure, do you
18  mean you can’t -- I"ve had opinions where the 18 accept or reject that idea?
19 part where I was reversed was published and 19 HON. ANN CRAWFORD MCCLURE: I rgject
20 the part where I was affirmed was not 20 it
21 published, which I think ought to be 21 CHAIRMAN BABCOCK: Okay. How many
22 unconstitutional. But you could write about 22 people are in favor of -~
23 all the opinions and publish the part that has 23 HON. TOM LAWRENCE: Could you
24 to do with how these rules apply without 24 restate how it's going to be phrased?
28 showing how anything came out. I'm convinced 25 CHAIRMAN BABCOCK: Judge Brister,
Page 247 Page 249
1 the appellate judges in this room could do 1 let me try, or you can try yourself. Go
2 it. Don't shake your head, Sarah. 2 ahead
3 CHAIRMAN BABCOCK: Well, it seems to 3 HON. SCOTT A. BRISTER: well (b)(1)
4  me that the question is whether or not 4 would be as is. (b)(2) would be the second
5 striking the word "opinion” runs afoul of the 5 sentence of 33.004, subparagraph (k), "Court
6  'Legislature, cither its precise language or 6 proceedings shall be conducted in a manner
7 the intent of the legislation. 7 that protects the anonymity of the minor."
8 MR. ORSINGER: I think that the 8  Then part (b)(3) would be the application
9  statutory provision that a ruling is 9  language continuing in that subparagraph (k),
10 confidential and privileged means you can't 10 "The application and all other court
i1 get a copy of the judgment. I don't think il documents pertaining to the proceedings are
12 that that means that the reasoning that goes 12 confidential and privileged and not subject to
13 into their arriving at the decision can't ever 13 disclosure under Chapter 552, Government Code,
14 be revealed. 1 think that's a defensible 14 or to discovery, subpoena, or other legal
15 interpretation of this. 15 process."
16 PROFESSOR ALBRIGHT: Yeah. But you 16 And then (4) would be from subparagraph
17 can't writc an opinion that we always know of 17 (1), "An order of the court issued under this
18 and publish the opinion without disclosing the 18 section is confidential and privileged and is
19 ruling. You have to do it in some very 19 not subject to disclosure under 552,
20  different fashion. And it seems to me that we 20 Government Code, or discovery, subpoena, or
21 need to make it -- we have to say in here the 21 other legal process. The order may not be
22 ruling is confidential. And then if the 22 released" -- or "the order may be released
23 San Antonio Court of Appeals wants to have 23 only to" -- and then leaving the (A), (B),
24 some rules where they issue guidelines based 24 (C), (D) and (E) as they are in the
25 upon cases that have come before them, they 25 subcommitiee draft,
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1 CHAIRMAN BABCOCK: And are you going 1 ruling is confidential and privileged?
2 to also have the ruling of the court of 2 HON. ANN CRAWFORD McCLURE: It
3 appeals issued under this section? You 3 doesn't even refer to the Supreme Court, but
4 wouldn't do that? 4 thatis obviously the implication. It is
5 HON. SCOTT A. BRISTER: I would 5 33.004(f).
6 track the statute. Because again, the idea is 6 MR. ORSINGER: I think it's a
7  not to - I don't think we should be giving 7 stretch to say that (f) means that (c) applics
8  our interpretation of whether "ruling” means 8  to the Supreme Court. And your rule
9  "“opinion" or not. 1 think that ought to be 9  definitely treats the Supreme Court the same
10 decided after somebody has more time to brief 10 as the court of appeals.
11 and think about it. We ought to just quote a 1 HON. SCOTT A. BRISTER: My point is
12 new paragraph from (c), "A ruling of the court 12 just that either one of you may be right, but
13 of appeals is confidential and privileged." 13 we shouldn't try to vote on that today. The
4  Just quote from the statute. And then when 14 statute is ambiguous. We ought to leave it
15 people have time — I asswme what will happen I5 ambiguous, and let the process work it out,
16 is then, in that instance, the court of 16 MR. TIPPS: But the mandate of the
17 appeals, some might give notice that they were 17 Legislature was that the Supreme Court come up
18 going to publish it; some might not. 18 with rules that will ensure confidentiality.
19 Obviously, nobody would publish it in any way 19 And my response to Judge Brister would be that
20 that would disclose who the minor was, because 20 we have had a committee that has sat down and
21 the rules and the statute will be clear about 21 thought about it, and that's Judge McClure's
22 that, but as to whether people could fight out 22 committee,
23 on mandamuses, or whatever they wanted to, 23 CHAIRMAN BABCOCK: Yes. And that's
24  about whether that means the opinion is 24  why we're giving substantial deference to her
25 published or not. 25 accepting or rejecting. So this is really
Page 251 Page 253
t CHAIRMAN BABCOCK: All right. Is 1 only a vote on what we put into our report to
2 everybody clear on what Judge Brister is 2 the Court. We're not going to physically
3 proposing? Justice McClure does not accept 3 change the language of the rule, even if Judge
4 it, so what we're doing is voting on whether 4  Brister's proposal is accepted. Yes, sir,
5  ornot we like Judge Brister's proposal and 5 MR. HAMILTON: Section 2 also says
6  will so advise the Supreme Court, 6  "such rules as may be necessary," and if
7 MR. ORSINGER: Chip, can I ask one 7 they're not necessary, we ought not do them.
8 thing? It appears that the statute does not 8 CHAIRMAN BABCOCK: Yes, Bonnie.
9  require that the Supreme Court not issue an 9 MS. WOLBRUECK: I just noted on
10 opinion or even keep its judgment 10 number (1) where it says, "Court personnel
11 confidential, unless I'm misreading this. And 11 must ensure that the minor's contact with the
12 if that's correct, that the statute doesn't 12 clerk and court remains confidential." Could
13 require this kind of confidentiality at the 13 that be interpreted as placing additional
14 Supreme Court level, then we shouldn't have a 14 duties on other court personnel like bailiffs
15 rule that imposes that requirement on the 15 or court reporters to ensure that the clerk or
16 Supreme Court. 16  the court are handling things confidentially?
17 HON. ANN CRAWFORD MCCLURE: In 17 HON. ANN CRAWFORD McCLURE: That was
18 subsection (f), "An expedited confidential 18 not the intention.
19 appeal shall be available to any pregnant 19 MS. WOLBRUECK: I'm just wondering,
20  minor to whom a court of appeals denies an 20  the way the wording is, could it be
21 order authorizing the minor to consent to the 21 interpreted like that? I'm just questioning
22 performance of an abortion without 22 if it needs to be reworded.
23 notification." 23 HON. ANN CRAWFORD McCLURE: There
24 MR. ORSINGER: Does that mean to you 24  was some concern about -- particularly in more
25  the same thing that (c) means about how the 25 rural areas, if you've got additional people
Anna Renken & Associates 512/323-0626 Page 250 - Page 253
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1 in the clerk’s office, ensuring that the clerk 1 guardian to differentiate from guardian ad
2 takes steps to-ensure the deputy clerks also 2 litem. And I would move that we substitute
3 understand the nature of the proceeding. That 3 "legal" everywhere that we're talking about
4 was the intent. 4 the probate court appointed guardian,
5 MS. WOLBRUECK: Yeah. And I was s HON. ANN CRAWFORD McCLURE: That's
6  wondering if court personnel must ensure, 6 fine.
7  wondering if that's placing additional duties 7 CHAIRMAN BABCOCK: Justice McClure
8  maybe on other court personnel besides the 8  accepts that, Is anybody opposed to that? So
9  clerk’s office. 9 we'll insert the word "legal” in subparagraph
10 HON. ANN CRAWFORD McCLURE: There 10 1.3(b)}(4) and anywhere else in the rule that
i was also some concern, based on the incidents 11 similar language appears. Okay, Bob? Good.
12 in Tarrant County, that if we allowed these to 12 Richard.
13 be filed with the local coust coordinator, 13 MR. ORSINGER: Since you're going to
i4  that we wanted the language to be broad enough 14 submit the minority report to the Supreme
15 so that the court coordinator, who may not be 15 Court, can we comment on drafting issues in
16  adeputy clerk, would also be responsible to 16  Alternative B, the minority report?
17 ensure the confidentiality, if it is filed 17 CHAIRMAN BABCOCK: Briefly.
i8  with her. 18 MR. ORSINGER: Okay. On Paragraph
19 MR. ORSINGER: Chip, over on Page 8, 19 (5), you talk about the public is entitled to
20 Paragraph 2.2(a), Bonnie, on where you file, 20 secure records. And since there is no such
21 they list under "Clerk’s Dutigs," they say 21 thing as "the public," I think you ought to
22 "The clerk or other court personnel with whom 22 you say something like a person, any person.
23 the application is to be filed," so you could 23 And throughout this provision they talk
24 literally hand one of these to a bailiff and 24 about the judgment entry, like in (5)(C), "The
25  probably be filing it. 25  judgmententry." I think it's used on four
Page 255 Page 257
1 MS. WOLBRUECK: Yeah, And we have 1 different pages in here. But in other parts
2 questioned that also, and I know that Justice 2 we use "judgment," and in other parts we use
3 McClure has a concern also. 3 "order." I think we need to be consistent
4 CHAIRMAN BABCOCK: Okay. Let's vote 4  throughout. It's either a judgment, which is
S on Judge Brister's proposal. Everybody in 5 what the form says it is, or it's an order.
6 favor of it raise their hand, please. 6  And I've never heard of a "judgment entry,"
7 All against, please. 7 and this must be Ohio law or something, but 1
8 Judge Brister's proposal passes 18 to 12. 8  would suggest that we be consistent and use
9 So Bob, we'll have to note that it's the 9  the Texas phrase.
10 recommendation.of this committee that 10 And then over on Page 5, paragraph (iii),
1t Paragraph 1.3(b) be revised in accordance with 11 "If disclosure is unavoidable." It says,
12 what Judge Brister articulated, which was to 12 "If, in the judgment of the court,” and that
13 leave (b)(1) the same, and to replace the 13 gets very confusing to me, because the
14 language in (b)(2), (3) and (4) with the 14 judgment of the court in this context is
15 language that tracks from the statute, 15 usually the written decision. And I would
16 All right. Richard. 16  just suggest that we say, "If the court
17 MR. ORSINGER: I'd like to draw 17 determines that it's impossible to release an
18 attention to (b)(4), if in fact it stays in 18, opinion." And then furthermore on paragraph
19 there. In the first line, where we talk about 19 (ii), where, if the court decides you can't
20 puardian, throughout these rules they use the 20 preserve anonymity, you never tell the court
21 word "guardian," but in the form they use the 21 then to deny the request to publish. And it
22 word "legal guardian" when they say "without 22 seems to me the first thing you ought to do is
23 requiring the consent of the parents or legal 23 tell the court, then, deny publication, and at
24  guardian or managing conservator." 24  the same time put in there the grounds for why
25 I think it clarifies to call it a legal 25 you denied it.
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1 I'm not putting that up for a vote, I'm I record and they would be kept confidential.
2 just putting that in the record. 2 But they did not want it to be a requirement
3 CHAIRMAN BABCOCK: Okay. 3 of the court order to file that with the
4 MR. HAMILTON: Did Judge Brister's 4 clerk, because some court reporters want to
5  motion include 33.004(c) or not? S maintain the security of their own notes. So
6 CHAIRMAN BABCOCK: Yes, it did. 6 that's why we chose the word "may" there
7 MR. HAMILTON: 1 thought it did not. 7  instead of "must."
8 CHAIRMAN BABCOCK: No, it did. 8 CHAIRMAN BABCOCK: Is that
9 MR. HAMILTON: About the ruling in a 9 acceptable?
10 court of appeals? 10 MR. EDWARDS: I'm not sure that's
11 CHAIRMAN BABCOCK: Right. 1 satisfactory, because I've run into court
12 MR. HAMILTON: It did include that 12 reporters that are pretty loose with their
13 also? 13 notes.
14 CHAIRMAN BABCOCK: Ibelieve it 14 HON. F. SCOTT McCOWN: But the
15 did. 15  contrary problem is that a lot of clerks
16 HON. SCOTT A. BRISTER: well, 1 16  offices can't be trusted. They lose them. I
17 intended it to. 17 mean, lots of things are lost in our clerk's
18 CHAIRMAN BABCOCK: Okay. Anybody 18 office and can never be found again.
19 else? Yes, Justice Duncan. 19 MR. EDWARDS: They only have to keep
20 HON. SARAH B, DUNCAN: 1.3(b)(2), 20 it for 48 hours when it makes any difference.
21 the last sentence, was that intended to give 21 HON. SARAH B. DUNCAN: They have to
22 the court reporter discretion as to where his 22 keep it for two years after majority, or the '
23 or her notes are to be filed? 23 termination of the proceeding.
24 HON. ANN CRAWFORD McCLURE: It's to 24 HON. ANN CRAWEORD McCLURE: Yeah, we
25  ensure that they're not inadvertently 25 opposed retention requirements in here.
Page 259 Page 261
1 disclosed, that they're kept with the 1 CHAIRMAN BABCOCK: Must or may?
2 proceedings. 2 HON. ANN CRAWFORD McCLURE: May.
3 HON. SARAH B. DUNCAN: But it says 3 CHAIRMAN BABCOCK: Okay. Does
4 "may," and my question is, is it intended to 4 anybody want to put a vote on "must"? Sarah,
5  convey "may" or "must"? 5  doyou wantto? Okay. So it stays "may."
6 CHAIRMAN BABCOCK: Or shall? 6 MR. JACKSON: Chip, can I bring
7 HON. SARAH B. DUNCAN: We can't use 7 . something up just while we're on this?
8 "shall" anymore. We have to use "must." 8 CHAIRMAN BABCOCK: Sure.
9 HON. ANN CRAWFORD McCLURE: My 9 MR. JACKSON: The "court reporter’s
10 thinking is that we meant to say must. But 10 notes" is really sort of an old term now. I
1t Cindy is not in here, and she actually drafted 11 mean, those notes that I write on my machine,
12 that language, but that was — oh, there you 12 I often leave them in New York, if I'm taking
13 are. 13 depositions there, or whenever 1 am. The
14 CHAIRMAN BABCOCK: Quit moving 14 important thing is not what's in that tray,
15  around. 15 it's what's in that box on the disk. And the
16 HON. ANN CRAWFORD McCLURE: Wasn't 16  court reporter's notes don't mean anything.
17 that your intention, so that it would be kept 17 HON. F, SCOTT MCCOWN: Well, but
18  with the records? 18 they do for an official, because the statute
19 MS. GROOMER: The court reporters 19 requires the official to keep those notes.
20  had a concern that some of the confidentiality 20 MR. JACKSON: But I haven’t looked
21 did not expressly extend to them through the 21 at a piece of paper in 15 years.
22 rules. And by them being able to file their 22 HON. F. SCOTT McCOWN: But the
23 court reporter notes with the clerk, similar 23 officials keep them. I mean, we've got them
24 to the way they file them in criminal cases, 24 inalocker. They're in a whole file and
25 that would annex those reporter notes into the 25  they're locked up. So to the official court
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1 reporter, that may mean something there. 1 opposed to that, if it reads, "To assure
2 HON. SAMUEL A. MEDINA: Chip, I 2 confidentiality, court reporter notes, in
3 don't remember if we said something to that 3 whatever form, may be filed with other court
4 effect, but I think that was brought up. 4 documents in the proceeding?" Does that solve
5  Court reporter's notes, I don't know if it's 5 your problem, David?
6  in a comment or something, something about it 6 MR. JACKSON: Sure. Well, it gets
7  meant anything that they would record, whether 7 you what you want.
8 it be a disk, whether it be -- I remember some 8 CHAIRMAN BABCOCK: Okay. Does
9  things, some discussion about that. And the 9  anybody have any problem with that? Okay.
10 reason we didn't want to say just a disk was 10 Anything else about that rule that anybody
1 because who know what we'll have a year from n wants to talk about?
12 now, three years from now, five years from 12 MR. PEMBERTON: So we're tracking
13 now. And so the comment -- I think there was 13 the statute -
14 something about a comment, wasn't there, Bob? 14 CHAIRMAN BABCQCK: No. No, we're
15 HON. ANN CRAWFORD McCLURE: We 15 not,
16  discussed it, but we didn't put it in the 16 MR. PEMBERTON: - but adding the
17 comment. 17 court reporter notes by using this language,
18 HON. SAMUEL A. MEDINA: Okay. We 18 CHAIRMAN BABCOCK: What we're doing
19 discussed it, but we did not put it in a 19 is we're telling the Supreme Court that a
20  comment. But we discussed that issue, and to 20  majority of this committee disagrees with the
21 limit, say, something else that we might have 21 subcommittee with respect to 1.3(b),
22 now, but what about three years from now? 22 subparagraph (b), in that this committee, by
23 Five years from now? Do we come back and redo |23 an 18 to 12 vote, believes that, rather than
24 it? 24 the language that's here, the language ought
25 CHAIRMAN BABCOCK: David, is there a 25 to track the statute in the way that Judge
Page 263 Page 265
t broader term that court reporters would 1 Brister articulated.
2 understand? 2 All right. If you all will take out the
3 MR. JACKSON: Well, we got into this 3 eight-page report on the Special Subcommittee,
4 debate on the discovery process, appellate 4 there are topics that the subcommittee needs
5 process, the TRAP process, about the court 5  input from us on, and accordingly, the Supreme
6 reporter's record. And you know, "the record" 6 Court would as well. And to ensure that we
7  conflicts with what Bonnie is putting together 7 deal with all these topics and don't get
8  as the the record. But "the record" in our 8  bogged down in other issues of lesser
9 sense means whatever we're preparing for that 9 importance, given our time constraints, let's
10 statement of facts, whether it be the disk or 10 go to Page 5, which has Paragraph D, "Where an
H the paper. However the court reporter puts it 11 Application May Be Filed." And while you're
12 together, it's his record. His record is in 12 looking over those couple or three paragraphs,
13 his box on that disk. His record is not in 13 Ann will tell us what the issue is here,
14 that tray. 14 HON. ANN CRAWFORD McCLURE: Under
15 CHAIRMAN BABCOCK: What if we said, ] the statute, the application can be filed in
16 "“To assure confidentiality, court reporter 16 the district court, county court at law, a
17 notes, in whatever form," how does that 17 court having probate jurisdiction. A number
18 sound? 18 of the probate judges have expressed their
19 HON. ANN CRAWFORD MCCLURE: That's 19 personal opinion that, unless the minor is
20 fine. The court reporter that visited with 20  involved in a guardianship proceeding or some
21 our subcommittee wanted to be sure that, if 21 other proceeding in their probate court, that
22 the diskette happened to be put with the court 22 they are not to be involved in these
23 files, that there was still some precaution 23 decisions. As you might expect, the general
24 for the other notes to ensure confidentiality. 24 jurisdiction judges don't think that is an
25 MR. BABCOCK: Is anybody 25 appropriate reading of the statute.
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1 So the concept of the rule was to clarify 1 Okay. If everybody will turn to Rule 2.1 of
2 that any of these particular judges have 2 Rule 2, Application to Trial Court for Order
3 jurisdiction to make these rulings, a district 3 Bypassing Parental Notification Requirement.
4  judge, a family district judge, county court 4  Rule 2.1 is "How to File an Application."
5 at law, and a court having probate 5 Given what Justice McClure has said, does
6  jurisdiction. And we put that point into the 6  anybody have comments on Rule 2.1?7
7 comment to the probate judges. 7 MR. EDWARDS: On the first part,
8 The other issue that we had to address is 8  (a), where it says "may be filed in," it
9 associate judges that are routinely used in 9  probably makes sense that, if we're going to
10 all the major metropolitan areas with the 10 follow the statute, we ought to insert "any"
1 exception, I think, of San Antonio. I don't 11 after "in," just like the statute says.
12 know if you all are using associate judges. 12 CHAIRMAN BABCOCK: So it would read,
13 Lots of locations are. They hear 13 Bill, under your proposal, "An application may
14 traditionally all of the temporary hearings in 14 befiled in any: (1), District court,
15 divorce, if it's affecting the parent-child 15 including family district court; (2)" --
16  relationship; they can hear contempt matters. 16 MR. EDWARDS: Which is the exact
17 Under the new statute, they can now hear jury . 17 language of 33.003(b).
18 trials. They have a number of roles that they I8 CHAIRMAN BABCOCK: Justice McClure,
19  play under the Family Code, but they are only 19 HON. ANN CRAWFORD MCCLURE: I'm not
20 authorized by the code itself to handle 20  opposed to that. We reference it "any
21 matters arising under Title 1, 4 or 5. This 21 county,” but we don't reference multiple
22 is a Title 2 proceeding. So our rules do not 22 courts within a county. And I don't object to
23 contemplate that associate judges will be 23 that, _
2¢  making these decisions. 24 CHAIRMAN BABCOCK: Okay. Does
25 There was also some concern about how you 25 anybody have opposition? Do you have
Page 267 Page 269
1 go about handling the filing of the 1 opposition to that, Alex?
2 application. Are we going to mandate a 2 PROFESSOR ALBRIGHT: No, I just have
3 statewide implementation scheme, or allow the 3 a different comment,
4 local administrative judicial councils to make 4 CHAIRMAN BABCOCK: Okay. Is
5  that decision? 5 everybody okay with that? Judge Rhea.
6 And we have left that decision making 6 HON. BILL RHEA: Well, that doesn't
7  process to the local areas. Whether they want 7 really address the issue which 1 think was
8  them all filed with the district clerk, 8  raised in one of these subparagraphs. In our
9  whether they want them all filed with the 9  filing system in Dallas County, you file it at
10 county clerk, whether they will let them be 10 the desk downstairs where it's randomly
1 filed with the individual judge's clerk, it 1 assigned. Is there a suggestion here that you
12 needs to be made on a local basis. And so we 12 can pick the court that you want it to be
i3 have not defined exactly where the application 13 filed in?
14 will be filed. We refer to the clerk or other 14 HON. ANN CRAWFORD MCCLURE: We
15 court personnel. 15 debated that, And I think clearly the
16 And I want you to be aware that that was 16 intention of the subcommittee was that it can
17 the thought process of the committee. 17 be filed with any court. You have the option
18 CHAIRMAN BABCOCK: Let's just stick 18 to file with any court, but that doesn't
19 with where the application may be filed, and 19  guarantee that the judge of that particular
20  that applies to Rule 2.1, does it not? - 20  court will be the judge that will hear the
21 HON. ANN CRAWFORD McCLURE: Uh-huh, 21 case. That will be decided on a local basis
22 Well, it says "courts in which applications 22 by either local rule approved by the Supreme
23 may be filed." It doesn't designate a 23 Court or administrative proceedings in the
24 facility, and that's why. 24 individual areas.
25 CHAIRMAN BABCOCK: That's why. 25 CHAIRMAN BABCOCK: But Bill's point
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1 is that, if you insert the word "any," that 1 going to be kicked to the family courts.
2 means that I could go up to Judge Rhea's court 2 Those are the only judges that are going to
3 ineither Dallas or Harris County, actually, 3 hear these cases. Other counties may address
4  with a different spelling, and file it if 4 it differently. So all of these courts have
5  wanted to get Judge Rhea. §  the jurisdiction to make the decision, but by
3 HON. BILL RHEA: That's right. And 6  local rule you can decide how that's going to
7 it would completely totally make a mess of our 7 be processed with who is going to hear it and
8 automated filing system, which has got 8 in what court it is going to be assigned.
9  preassigned numbers for cases that have to be 9 PROFESSOR ALBRIGHT: So isn'tita
10 filed and randomly assigned. 10 function of the rule to say that it should be
11 HON. ANN CRAWFORD McCLURE: Do your 1 filed with the clerk of the court? Or maybe
12 local proceedings not allow you to have 12 we don't even have to address it, because
13 another judge hear that if it's assigned to 13 those are in the Procedural Rules that are
14  your court? 14 already in place about filing. And then
15 HON. BILL RHEA: Well, any sitting 15 there's also a rule, isn't there, that says
16 judge can sit for any other sitting judge. 16  you can file it with a judge?
17 But why would we do that? How are we goingto |17 HON. ANN CRAWFORD McCLURE; That was
18 make that random then? 18  Tarrant County's concern. They did not want
19 HON. SCOTT A. BRISTER: It depends 19 to specify filing it with the clerk or the
20  on whether you think "any" in the statute 20 clerk's office because of the problem they
21 modifies "court” or "any district courts." 1 21 have there. They wanted the flexibility to
22 agree with Judge Rhea. I think we ought to 22 allow for filing in the particular court.
2 stick with the commiittee's original idea. 23 PROFESSOR ALBRIGHT: So maybe we
24 It's any, but it's filed in district court, 24 should leave it alone and not talk about where
25 it's not filed -- I don't know even in Harris 25 to file, because jurisdiction is established
Page 271 Page 273
1 County if you can file in the 333rd District 1 by statute, and you file where you file under
2 Court. I think you just file it in the 2 the regular rules. Does that -- I don't
3 district court. 3 know.
4 HON. BILL RHEA: It would have to be 4 CHAIRMAN BABCOCK: Paula,
S very expressly stated that we are to do that 5 MS. SWEENEY: Well, there are a lot
6  for us to do that, 6  of things that can be filed that go straight
7 PROFESSOR ALBRIGHT: It scems to me 7  to the court. With an injunction or a TRO or
8 that the statute is a jurisdictional statute. 8  amotion to perpetuate testimony or pretrial
9 But where you file things under the Rules of 9 discovery, prefiling discovery, you don't go
10 Procedure is with the clerks office. And then 10 to the district clerk, you can go straight in
it different counties have local rules about how 11 and select your judge and get your injunction.
12 cases are assigned to different judges or 12 CHAIRMAN BABCOCK: Not in every
13 different courts within that county, So if 13 county.
14 distric courts, county courts at law, and 14 MR. ORSINGER: That's not true with
15 courts having probate jurisdiction including 15 every filing system,
16  county courts, have jurisdiction, then it 16 HON. ANN CRAWFORD McCLURE: That's
17 seems that different counties could have 17 the problem.
18 different arrangements for how those cases are 18 HON. BILL RHEA: It's the deputy
19 assigned to all those courts with 19 district clerk who sits in our court who takes
20  jurisdiction, 20 that filing, not the court.
21 HON. ANN CRAWFORD McCLURE: That's 21 MS. SWEENEY: You can walk the halls
22 exactly what I tried to say not nearly as 22 and find a judge to give you pretrial
23 articulately as you did. 1 can tell you in 23 discovery or prefiling discovery. You walk in
24  El Paso County what they're going to do. It's 24 and you say, "I want this order."
25 filed with the district courts and they're 25 CHAIRMAN BABCOCK: Judge McCown and
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i then Richard. 1 do that, but I don't think we can deprive them
2 HON. F. SCOTT McCOWN: The statute, 2 of their filing rights.
3 it scems to me, is pretty clear that you can 3 PROFESSOR ALBRIGHT: If they have
4  file it in any court. And I would point out 4  jurisdiction and somebody walks in and they
5 that even the counties that have 5 decide it, they have jurisdiction to do it,
6 administratively set up a random filing 6  right?
7 system, as we have, on occasion break that 7 CHAIRMAN BABCOCK: Did the
8 system. 8 Legislature in a macro sense envision forum
9 For example, bill of reviews have to be 9 shopping? They did, didn't they?
10 filed in the district court that rendered the 10 HON. ANN CRAWFORD MCCLURE: Yes.
11 original judgment. If a litigant walks in i1 CHAIRMAN BABCOCK: Because you can
12 with a bill of review, they say, "File this in 12 go to El Paso, if you want to, even if you're
13 the 345th," and the clerk has to do it, 13 from Dallas. So why wouldn't a reading of
14 regardless of the random assignment process 14 this be consistent with "any district court”
15 that's been set up. 15 in this case if that was their intent?
16 And I'll also point out that the Rules of 16 HON. SCOTT A. BRISTER: My guess is
17 Procedure allow a judge to accept a document 17 the judges in Harris County will be very
18 and file it and then require the judge to 18 opposed to this.
19 promptly transmit it to the clerk. So I think - 19 CHAIRMAN BABCOCK: You don't have to
20  they can walk into any court in the state and 20 guess about that.
21 say, "1 want to file this with you." 21 HON. SCOTT A. BRISTER: This is why
22 CHAIRMAN BABCOCK: Yeah. If you 22 we had to change all of our ancillary rules,
23 take all the commas and the paragraphs and 23 because of the perception that attorneys file
24 everything, this statute says, "The 24 when they know which one of the 59 judges
25 application may be filed in any district court 25 they're going to get and that that is a bad
Page 275 : Page 277
1 in this state." 1 perception and we shouldn't, unless we
2 HON. SCOTT A. BRISTER: No, that's 2 absolutely -- 1 mean, if the Legislature says
3 notright. See, if you put "any" before a 3 we have to, we have to. But I don't sce
4  colon, like in the committee draft, then the 4 that, This is broad enough language, we don't
5 "any" goes to any district court, any county 5 have to read it that way. And to go back to a
6  court or any court with probate. 6 system where all of these show up -- I mean,
7 CHAIRMAN BABCOCK: Right. 7 in Harris County we have one Democratic judge
8 HON. SCOTT A. BRISTER: But that's 8 left. If these are all filed in her court, we
9  not what the statute does. The statute in 9 have a political problem we don't need. This
10 33.003(b) says it can be filed in any county 10 ought to be handled randomly like everything
11 court, court having probate jurisdiction, or 11 else.
12 district coust. That could be construed as 12 HON. F. SCOTT MCCOWN: It doesn't
13 just any one of the following types of court. 13 mean she has to hear them, if you have a local
14 That's different from having "any" in front of 14 procedure that determines how they get heard.
15 each one of those items. 15 HON. SCOTT A. BRISTER: But then she
16 CHAIRMAN BABCOCK: Well, what do you 16 or somebody has got to make a ruling. I've
17 do with the phrase "in this state” then? 17 got to either reach in her court and grab it
18 That's the one that catches you. 18 or transfer it somewhere. I mean, we're
19 HON, F. SCOTT McCOWN: [ think what 19 getting into a political problem.
20  the Legislature envisioned is pretty clear, 20 MR. YELENOSKY: And all within
2] and it's wishful thinking on our part to try 21 48 hours,
22 torewrite it. ] think Judge McClure's point 22 CHAIRMAN BABCOCK: Bill Dorsaneo.
23 is, it doesn't matter where it's filed. You 23 PROFESSOR DORSANEOQ: Well, sometimes
24 can set up by local procedure what judge is 24  we want to embrace the statytory ambiguity and
25 going to hear it, and we're going to have to 25 sometimes we don't. A fair reading of this is
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1 that it can be filed in any of the enumerated 1 that
2 courts, specific courts, in this state. And 1 2 HON. SARAH B. DUNCAN: Can you tell?
3 frankly would have a hard time saying that 3 CHAIRMAN BABCOCK: Yeah, I could
4 that only is paperwork. 4 tell that, Richard.
5 We had venue legislation, you know, 5 MR. ORSINGER: I agree that there
6 sometime back, and we tried to improve on it 6  ought to be a lot of local autonomy, and 1
7  in the Rules of Civil Procedure. And when the 7  disagree that you could say only district
8  matters got argucd in the Supreme Court at 8  courts can accept them in this county and not
9 some point later, when the Court's personnel 9  county courts and not probate courts, but the
10 was different, many of us were surprised that 10 language in this rule really doesn't say
H the statutory language scemed to be the most it that. It doesn't say you can do that, nor
12 important language to the Court, even though 12 does it say that you can't do that,
13 the Court's rules said otherwise. And I just 13 CHAIRMAN BABCOCK: Right.
14 think it's a silly idea to try to be changing i4 MR. ORSINGER: And either we ought
15 this from what it says and probably what it 15 to just stick with vague language like this or
16 means, 16  we ought to use the statutory language. But
17 HON. BILL RHEA: Well, I have to say 17 are we really debating something of substance
18 amen to Scott's interpretation. I think it's 18 here?
19  plain on its face that it means any of these 19 HON. ANN CRAWFORD McCLURE: Well,
20  different types of courts. I think you're 20  apparently.
21 going to have a problem in El Paso if you 21 CHAIRMAN BABCOCK: Apparently we
22 relegate it to only family courts. They have 22 are. ‘
23 the right to have it in civil court or 23 MR. ORSINGER: I'm not sure I
24 criminal district court or probate court. 24  understand. Are we arguing over the
25 There are several discrete areas, but it's 25 interpretation of these words, or are we
Page 279 Page 281
1 not - this whole idea that there’s this 1 trying to change specific words?
2 absolute forum shopping and you can do 2 CHAIRMAN BABCOCK: What I think the
3 anything you want to in any court you want to 3 fight is about is, if we insert the word “any"”
4  in the state, that's ridiculous. 4 asitisin the statute into 2.1(a), the
s We have a system of jurisprudence in 5  introductory sentence, then Judge Rhea and
6 place that's working, and this one issue I 6  Judge Brister are concerned, and rightly so,
7 don't think was intended to destruct the whole 7  that somebody would view this as license to go
8 thing, 8  down to Katie Kennedy's court in Harris County
9 CHAIRMAN BABCOCK: Justice Duncan. 9 and file it with her, because she's the only
10 HON. SARAH B. DUNCAN; Just 10 Democratic judge, as opposed to filing it with
il grammatically, if the intent were to say this 11 the clerk and having it randomly assigned.
12 type of application can be filed in these 12 That's what they're concern is.
13 types of courts, that's what would have been 13 The counter to that is that the statute,
14 said. What it docs say is, "The application 14 in some people's view, is clear and that this
15 may be filed in any court at law, court having 15 rule should track the statutory language which
16  probate jurisdiction, or district court, 16  would permit that very thing. So that's what
17 including family district court, in this 17 the fight is over.
18 state." i8 MR. ORSINGER: If we track the
19 CHAIRMAN BABCOCK: Are you reversing 19 statutory language, then we could just leave
20 and remanding to those guys? 20 it to litigation to decide whether the local
21 HON. BILL RHEA: She wouldn't remand 24 presiding system is overridden or not
22 it to me, I don't think. 22 overridden.
23 HON. SARAH B. DUNCAN: I'm agreeing 23 CHAIRMAN BABCOCK: Buddy.
24  with Professor Dorsaneo. 24 MR. LOW: Chip, most people don't
25 CHAIRMAN BABCOCK: Yeah, I knew 25 care where their lawsuit is filed, they care
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1 where it's heard. 1 CHAIRMAN BABCOCK: So you would
2 HON. ANN CRAWFORD McCLURE: That's 2 propose in 2.1(a) putting a semicolon after
3 right. 3 “to be performed" and saying, “Subject to any
4 MR. LOW: And the Legislature may 4 local rules regarding or regulating who hears
5  say it's got to be filed there, but it doesn't s the matter."
6  say that that court has to hear it. Sol 6 HON. ANN CRAWFORD McCLURE: You
7 don't think they intended to circumvent what 7 might, if you want some suggested language,
8  the judges are doing, so I think it can be 8  you might look at Comment 1. We addressed it
9 done and heard by anybody. How it's filed 9 by comment, not by rule.
10 docsn't matter. 10 HON. F. SCOTT McCOWN: Wwell, didn't
H CHAIRMAN BABCOCK: Okay. I think 11 we address it by rule? Doesn't Rule 1.1
12 this issue has been fully explored, Let's 12 already say that local rules apply to the
13 vote on it. The issuc was raised by Bill 13 extent they're not consistent?
14  Edwards, so - 14 CHAIRMAN BABCOCK: Right.
15 HON. HARVEY G. BROWN, JR.: Can | 15 MR. PEMBERTON: Right. And then we
16 just ask about one point? 16  cross-referenced back to that in Comment 1 to
17 CHAIRMAN BABCOCK: Yes, sir, 17 Rule 2, because that's a particularly
18 HON. HARVEY G. BROWN, JR.: We've 18 important issue, that it may need to be
19 said the local rules can administer who hears 19 addressed by local rule.
20 it, et cetera. Well, if we think that, maybe 20 HON. F. SCOTT McCOWN: The only
21 we should say that, because otherwise, I think 21 reason 1 would hesitate to reference the local
22 it appears that the court is compelled to hear 22 rules specifically here is because I think the
23 itin which it's filed. It's not saying that 23 local rules apply throughout to everything,
24 it can filed in this court but another court 24 which is what we said in 1.1. And if we
25 can hear it. Maybe we should say that to tell 25 reference them specifically here, then that
Page 283 Page 285
1 all the local regions that they can adopt 1 would seem to imply that maybe they don’t
2 their own rules under this statute. 2 govern anywhere but there.
3 CHAIRMAN BABCOCK: Okay. How we 3 CHAIRMAN BABCOCK: Okay. Does that
4 vote on "any"” may impact whether we do that, 4 solve your problem, Judge Brown?
5  solet's vote on that. 5 HON. HARVEY G. BROWN, JR.: I think
6 Everybody who is in favor of inserting 6  so. At first blush it does.
7  the word "any" after "An application may be 7 CHAIRMAN BABCOCK: Okay. While
8  filed in" in Rule 2.1(a) raise their hand. 8  you're looking, Buddy Low has got a comment.
9 All right. Everybody opposed. The 9 MR. LOW: 1t's not just the local
10 insertion of “any" carries 19 to 12, 10 rule. One judge without local rule has the
1 Did you accept that or not? 1 power to assign to another judge, and that's
12 HON. ANN CRAWFORD McCLURE: 1did. 12 not a local rule. So if you're going to refer
13 CHAIRMAN BABCOCK: Okay. So it will 13 to assignments, you don't want to limit it to
14 be inserted. 14 local rules,
15 Now, Judge Brown, do you want to raise an 15 MR. PEMBERTON: Comment 1 covers
16  issue of adding some language about local 16 that. It talks about Chapter 74 of the
17 autonomy? 17 Government Code, which is the provision for
18 HON. HARVEY G. BROWN, JR.: Yes. | 18 assignment of -- one distinction that the
19 don't have it in front of me, but something 19 subcommittee focused on that really hasn't
20  along the lines of "Subject to the local rules 20 been brought up here and I just want to focus
21 determining the particular court that shall 21 on now, there's a distinction between a court
22 hear the matter”" -- in other words, if we're 22 and ajudge. Just because a case is in a
23 poing to treat filing as just the act of 23 cowrt doesn't mean that a judge other than the
24 filing, I want to make that separate from 24 one ordinarily assigned to the court couldn't
25  hearing. 25 hear the matter,
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1 MR. HAMILTON: By inserting the 1 have random assignment, there is no randon
2 world "any," do we need to change the form 2 assignment on these petitions anymore?
3 now? Because that top part was to be filled 3 HON. F. SCOTT McCOWN: Do you
4 out by court personnel as to the court. Does 4 randomly assign bills of review?
5  that now mean the applicant can fill out what 5 MR. ORSINGER: You know what you're
6  court the application gets filed in? 6  doing -
7 CHAIRMAN BABCOCK: Justice McClure, 7 HON. SCOTT A, BRISTER: You randomly
8 HON. ANN CRAWFORD McCLURE: The 8 assign -
9  subcommittee didn't take a position on that. 9 MR. YELENOSKY: Because of a
10 Isuspect if it were brought blank to the 10 specific rule --
11 court to be filed, then the court personnel in 11 . CHAIRMAN BABCOCK: Whoa, whoa, whoa,
12 that individual court would fill it out. 12 guys. Don't talk over each other. Bill can't
13 CHAIRMAN BABCOCK: But you have the 13 get any of this.
14 instructions there that it's only to be filled 14 Okay, Judge Brown, you were musing about
15 out by court personnel. 15 this?
16 HON. ANN CRAWFORD McCLURE: But- 16 HON. HARVEY G. BROWN, JR.: I think
17 whether it's the court clerks office or -- 17 we can make it work.
18 CHAIRMAN BABCOCK: - the deputy 18 CHAIRMAN BABCOCK: All right. So
19 clerk of Judge Rhea's court. 19 we're okay on that. Does anybody --
20 HON. ANN CRAWFORD McCLURE: Right. 20 MR. ORSINGER: Well, I'd still like
21 I think they're the individual that would fill 21 to know whether it was the committee's vote
2 it out. ) 22 that the applicant can pick the court in which
23 CHAIRMAN BABCOCK: By the way, we're 23 it is filed, separate and apart from whether
24 talking about 14-year-old kids here. I'm not 24  they can pick the court in which it's heard.
25  sure that - 25 CHAIRMAN BABCOCK: The committee's
Page 287 Page 289
1 MR. HAMILTON: Well, but they may 1 vote was 19 to 12 to insert the word "any,"
2 have a lawyer. 2 which some people are worried, on both sides
3 CHAIRMAN BABCOCK: Yeah, they may 3 of that vote, it might mean just what you
4  have alawyer. That's true. Richard. 4 said.
5 MR. ORSINGER: It's not clear to me 5 MR. ORSINGER: So we're not taking a
6  whether the local random assignment for filing 6  position on that?
7  process is still in place. Iknow that it's 7 CHAIRMAN BABCOCK: 1don't think
8  the consensus that the random assignment 8 that we're taking a position on that, nor
9  hearing is in place, but in some counties you 9 should we. Yeah, Nina Cortell,
10 walk in and they randomly assign the court. 10 MS. CORTELL: 1 just want to raise a
11 Are we allowing that to continue? Or can you 11 question, and that is whether the El Paso
12 pick your court but you just can't pick who 12 practice that's being proposed of immediately
13 hears you? 13 channeling all the cases to the family court
14 CHAIRMAN BABCOCK: That's exactly 14 is really contrary to at least the apparent
15 what Judge Rhea and Judge Brister were worried 15 . intent of the statute, which is to provide an
16  about. That's what we just voted on. 16  array of courts to hear it.
17 MR. ORSINGER: You can pick your 17 I understand there's going to have to be
18 court to file in? In other words - 18 some judicial flexibility, but to have this
19 HON. BILL RHEA: That's what this 19 automatic channeling, I think that you're
20  says. 20  effectively depriving them of the forum,
21 MR. YELENOSKY: Idon't think it 21 HON. ANN CRAWFORD MCCLURE: That's
22 says that 22 probably going to be litigated. That was done
23 MR. ORSINGER: Okay. So that means 23 by local rule. Our family courts, all but one
24  that in Dallas, where they do have random 24 of our family courts are not statutorially
25 assigninent, and even in San Antonio, where we 25 designated family courts,
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1 CHAIRMAN BABCOCK: If there's 1 if there was some notion of abuse, because we
2 nothing further about this, then if you'll 2 would want them involved anyway, they're going
3 turn to Page 6 of the report, Paragraph F, 3 to be notified, they're going to be
4 dealing with guardians ad litem. Richard, 4 investigating, et cetera. Yet that's exactly
S you'll love this one. And Justice McClure has 5 where they would be following up, where they
6  got something to say about this, too. 6  would be involved in a SAPCR, either
7 HON. ANN CRAWFORD McCLURE; I just 7 simultancously or at some other time following
8  wanited to relate the thinking of the 8 after that,
9  subcommittee. The statute provides that the 9 And the lawyers who are commonly
10 court can appoint a person who may consent to 10 appointed as attorney as litem for parents
11 treatment for the minor, psychologists or 11 or -- I mean, attorneys for parents or
12 psychiatrists, an appropriate employee of 12 something like that, saw this as a clear
13 DPRS, clergy or other appropriate person as 13 conflict, So I asked somebody in the
14 the guardian ad litem. 14 legislative perspective why they wanted DPRS
15 We had some concerns about whether any 15 included. And there was some thought,
16  one of those individuals that would fitinto 16  possibly mistaken, that DPRS often serves in
17 those categories must otherwise be qualified, 17 the role of guardian ad litem.
18 as we think in terms of qualified guardians ad 18 So I just added a note, a paragraph in
19 litem to represent children. It was our 19 the comment that pointed out that caution must
20 consensus that we anticipated they would still 20 be exercised because of the conflict problem,
21 be qualified. In other words, they need to 21 which may not be apparent. The agency itsclf
22 have some understanding of what the role of an 22 may be the managing conservator that the child
23 ad litem is, what the responsibilities are. 23 is hoping to avoid. And then, you know, I
24 We refer in the comments to the other 24 just wanted ta point out that that potential
25 provisions of the Family Code that outline 25 conflict exists at a time when a judge has to
Page 291 Page 293
1 those requirements, and the fact that the ABA 1 make a quick decision to appoint a guardian ad
2 has also implemented a stack of guidelines 2 litem, and yet it won't see the conflict until
3 that's about that thick (indicating). I have 3 after the fact.
4 them with me, if you want to see them. 4 HON. ANN CRAWFORD McCLURE: And
s We also had some concern as to what an 5 you'll find her paragraph that she drafted on
6  appropriate person from DPRS meant. And 6  the top of Page 22 of the annotated rules,
7 Marilyn, did you want to address that issue? 7 followed by some of the factors that a
8 MS. SCHRAMM: Thank you. 1 8  guardian ad litem might want to consider.
9  contributed to the comument that pointed out -- 9 Some of the other states that have these
10 THE REPORTER: Could you identify 10 parental notification statutes have
11 her, please. 11 implemented guidelines for their ad litems to
12 HON. ANN CRAWFORD McCLURE: I'm 12 use. Rather than mandate them and specify
13 sorry. This is Marilyn Schramm from the 13 them in the rules, we opted to include
14  Department of Protective and Regulatory 14 reference to some of those in the guidelines.
15 Services. 15 CHAIRMAN BABCOCK: These are
16 MS. SCHRAMM: I'm a policy attorney 16 Comments 3 and 4 to Rule 2.3. Alex Albright.
17 for CPS. And in discussing the statute with 17 PROFESSOR ALBRIGHT: I have a
18 our personnel, as well as interacting with 18 question. If a minor has an attorney, she
19 some of the regional attorneys that do family 19 comes with the attorney to the court, does the
20 law cases, SAPCRs that we're involved with, 20 court have to appoint an additional guardian
21 suits affecting parent-child relationship, 21 ad litem?
22 they -- a lot of people saw it as a conflict. 22 HON. ANN CRAWFORD McCLURE: Yes.
23 Soraised the issue with -- I guess the 23 Now, the court has the option to make it the
24 opinion is, well, probably the most 24 same person.
25  appropriate place for DPRS to get involved is 25 PROFESSOR ALBRIGHT: So that
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1 attorney could volunteer to be the guardian 1 faith and trust in, that we want that brought
2 ad litem them, or not volunteer, sorry, or 2 to the trial court's attention to facilitate
3 suggest someone who might be an appropriate 3 that process of getting as much information to
4  guardian ad litem. 4  the applicant as we have to make sure that we
5 HON. ANN CRAWEORD McCLURE: Right. 5 get an appropriate determination of maturity
6 CHAIRMAN BABCOCK: Justice McClure 6  and informed consent. That is the thinking,
7  is nodding her head, which in depositions we 7  And I think, while the statute may not reflect
8  always say "answer out loud." 8  that, that was the thinking in gathering the
9 HON. ANN CRAWFORD McCLURE: Also, 9 legislative intent of what they were trying to
16 when we drafted the form for the application, 10 accomplish.
11 we wanted to give the applicant the n MR. LOW: Because it can have a
12 opportunity to say if there was someone she 12 pretty chilling effect if the judge wanted to.
13 wanted to serve as her guardian. Is there a 13 HON. SARAH B. DUNCAN: But isn't
14  grandmother? You may recall, when this was 14 that built into the statute?
15 being debated in the Legislature, there were 15 HON. ANN CRAWFORD MCCLURE: It is
16  secondary and third-level bypasses that were 16  built into the statute.
17 discussed. Should we let a grandmother 17 CHAIRMAN BABCOCK: Carl, did you
18 consent? Should we let an adult older sister 18 have something.
19 consent? And that was not approved, but the 19 MS. SCHRAMM: May I please make one
20  concept was, by allowing these other 20  ather comment, though, on Comment 4. In the
2t individuals to be appointed as ad litems, we 21 event that the agency is pulled into these
22 could accomplish much of that same effort. 22 proceedings through an appointment as guardian
23 CHAIRMAN BABCOCK: Steve. 23 ad litem, when 1 read Comment 4, 1 thought
24 MR. YELENOSKY: Just a point of 24 this prescription of duties was extremely
25  order or a question. I know we've moved from 25  unrealistic. There were questions raised in
Page 295 Page 297
1 going section to section to going through the I my mind as to relevance. And maybe that could
2 Subcommittee Report as you indicated at the 2 be solved by changing "should" to "may.” But
3 beginning. Are we going to come back to the 3 it seemed extremely prescriptive, unrealistic
4  sections that may have less important points? 4 in light of the time frame between
5 CHAIRMAN BABCOCK: We're going to 5  appointement as guardian ad litem and when the
6 try. 6 hearing is likely to take place, within
7 MR. YELENOSKY: Some of us are 7 48 hours.
8  reserving points, though. 8 And 1 guess I was a little bit concerned,
9 CHAIRMAN BABCOCK: We're going to 9 too, in looking at it, that having this as a
10 try. But the reason we're doing this is 10 comment in the rules would be a clear sort of
11 because there are big issues that need to be 11 prescription to judges that these are some of
12 discussed for sure. Buddy. 12 the things they should be considering in
13 MR.LOW: Chip, let me ask a 13 making this determination. So I just wanted
14 question: A minor comes in, and the judge 14 to make that comment, because there are many
15 says, "Okay, I'm going to appoint your Aunt 15 more judges in this room than there were on
16 Susie." And she says, "God, I'd rather my 16  our subcommittee.
17 mother know about it than her." 17 CHAIRMAN BABCOCK: Justice McClure,
18 Does the minor have any choice at that 18 what do you think about Comment 4, third line,
19 point other than to say, "Wait, a minute, I'll 19 where it says, "guardians ad litem in
20 just tell my mama. I won't go through this 20 Chapter 33 proceedings should address and
21 procedure.” Has that ever been discussed? 21 consider"?
2 HON. ANN CRAWFORD McCLURE: well, 22 HON. ANN CRAWFORD McCLURE: Idon't
23 it's been discussed. I can tell you, the 23 mind changing that to "may.” These came from
24 thinking of the subcommittee was, to the 24 those guidelines in other states and that was
25  extent there is an adult that the minor has 25 a drafting process, so I don't mind changing
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it 1 would be my suggestion.

2 MS. SCHRAMM; 1t actually started 2 CHAIRMAN BABCOCK: Richard.

3 out, as we considered it, as a form., 3 MR. ORSINGER: We give the guardian

4  Everybody rejected it. It ended up somehow in 4 ad litems immunity for acts or omissions that

5  the comment. Idon't recall us agreeing that 5 are committed in good faith. We're not

6 all of that should be in the comment. And 6 setting up a checklist, are we, that if you

7  guess I saw it as a little bit too 7 don't meet it, you're not in good faith?

8  prescriptive for guardian ad litems, when we B CHAIRMAN BABCOCK: 1 think that was

9  had said maybe we can't get into defining 9 the point of Judge McCown's language.
10 exactly what their duties should be. 10 MR. ORSINGER: Well, I don't know if
11 HON. ANN CRAWFORD MCCLURE: Yes. We 11 that language cures my problem.
12 voted against a checklist, of having a 12 HON. ANN CRAWFORD McCLURE: We
13 checklist that would actually become part of 13 specifically rejected a checklist.
14 the court record. And 1 don't mind changing 14 MR. ORSINGER: Well, I don't know
15 the "should" to "may." 15 that that's the same issue either. 1 would
i6 CHAIRMAN BABCOCK: Is anybody 16  like the record to reflect whether anyone
17 opposed to changing the “should” to "may"? 17 thinks that, by having any articulated
18 Scott McCown. 18 standards in here, we're setting up what
i9 HON. F. SCOTT McCOWN: [ would like 19 constitutes that, if you don't do these things
20 to change it to "might" and have it say, 20 in the case, that you have not made a good
21 "Chapter 33 proceedings might consider, among 21 faith -- you have not operated in good faith.
22 other factors." 2 In other words, there are checklists here
23 And then I think on Page 23, I would say, 23 where these guardians are supposed to decide
24 “These considerations may not be relevant in 24 for themselves, I suppose, whether there's a
25 every case and are not exclusive,” to make it 25 medical danger to the child; a lot of
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i clear that these are things you might 1 subjective things like the family

2 consider; they may not be relevant in every 2 relationships and stuff like that. And this

3 case. 3 isn't going to happen in 48 hours, I don't

4 HON. ANN CRAWFORD McCLURE: I'm not 4 think,

5 opposed to that either, 5 And I would just want to be sure that

6 CHAIRMAN BABCOCK: Is anybody 6  nobody thinks that we're creating a standard

7 opposed? 7 where experts are going to get up and say,

8 HON. MICHAEL H. SCHNEIDER: How 8 "This guardian failed to comply with enough

9 about may instead of might? 9  on this list, and therefore, is not operating
10 CHAIRMAN BABCOCK: May instead of 10 ingood faith." Because if there's any remote
11 might? 11 fear of that, I would rather that we take out
12 HON. MICHAEL H. SCHNEIDER: Right. 12 all of the standards.

13 CHAIRMAN BABCOCK: Justice Schaeider 13 . CHAIRMAN BABCOCK: Joe Latting has
14 says may instead of might. 14 gotacomment on that. ,
15 HON. F. SCOTT McCOWN: well, I don't 15 MR. LATTING: My question is, why do
16 have any problem with "may," as long as on 16  you oppose a checklist? Are we supposed to
17 Page 23 we say, "These considerations may not 17 give any guidance to guardians? Do they have
18 be relevant in every case." 18 any duties at all? Or do we contemplate that
19 HON. ANN CRAWFORD McCLURE: And I 19 they'll have no duties and that they're just a
20  accepted that. 20  formal, sort of a needless touching of the
21 CHAIRMAN BABCOCK: Justice McClure, 21 cap, so to speak? Does the guardian have a
22 is that okay? Okay. We're agreed on that. 22 duty in this situation, and if so, what is the
23 Have you got that language? 23 least his duty is?
24 HON. ANN CRAWFORD McCLURE: We do. 24 HON. ANN CRAWFORD McCLURE: Well,
25 HON. F. SCOTT McCOWN: "Might could” 25 the statute didn't tell us. And the
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1 Legislature has repeatedly in family law cases 1 which the Legislature did not authorize us to
2 told us by giving us guidance in Title 5 as to 2 come up with and which is not pulled out of
3 what they are to consider, or that they are to 3 Texas case law, then we ought to have some
4 become familiar with the ABA guidelines for 4 provision in here that we're not setting a
s ad litem representation of children. They s standard by which anyone's behavior can be
6 didn't do that. They didn't even cross- 6 measured for liability purposes or other
7  reference it. ’ 7  purposes.
8 So the consensus of the subcommitiee was 8 CHAIRMAN BABCOCK: Is your
‘9 we should not, by rule, set those forth, What 9 suggestion, Richard, that we should delete
10 we wanted to do was, by comment, indicate some 10 Comment 4, or that we should just have some
11 of the things that might be considered, 1 more clarifying language?
12 reference the other places in the Family Code 12 MR. ORSINGER: I think it's helpful
13 where those responsibilities are outlined, 13 to have direction in here. But I would like
i4  understanding that ad litem representation in 14 it if we could borrow some language like we
15 a custody case is not necessarily the same 15 have in the rules, in the Code of Ethics that
16 thing as ad litem representation in a judicial 16  governs lawyers, that this does not set a
17 bypass to parental notification. 17 standard for liability. And we can use the
18 That's why we didn't put it in the 18 exact language, if you want. Just stick it in
19 rules. And that's why we don't want to rcally 19 there for what it's worth. And then if an
20  craft a checklist and give an indication to 20 expert gets up there and tries to run this as
21 either the judge or the ad litem that you must 21 a checklist, you can check them with that.
2 consider these in every case. 2 HON. ANN CRAWFORD McCLURE: Idon't
2 CHAIRMAN BABCOCK: Does anybody 23 think that's a bad idea,
24 think that this list in Comment 4 is a litmus 24 MR. PEMBERTON: I think that's a
25 test for good faith, which is what Richard's 25 good idea.
Page 303 Page 305
| concern is? i CHAIRMAN BABCOCK: Okay. Judge
2 MR. ORSINGER: Well, the Rules of 2 McCown.
3 Ethics has a specific statement that these do 3  HON. F. SCOTT McCOWN: Well, it's
4 not set a standard for behavior. This 4 not worth anything. I think we either ought
§  doesn't. And the Supreme Court, if they adopt S to take them out -- which would be fine with
6  this comment, is engaging in what is arguably 6  me. Ireally don't have any problem with
7 legislation or what is arguably giving 7 Richard's language, except that in the Ethics
8  opinions about what guardians ad litem should 8  Rules, which he cites as a precedent, courts
9  be doing. And I can easily foresee an expert 9  routinely ignore that language and still base
10 witness getting on the witness stand and 10 liability on the Ethics Rules.
1 saying that "There were 17 factors that the 11 And I'm just -- this constant concern
12 Supreme Court said that they may consider, and 12 about lawyers' liability. Either we want the
13 they only considered five of them, and 13 guardians to do it or we don't want them to do
14 something bad happened to this girl, and that 14 it. It either ought to be in or it ought to
15 was not good faith in my opinion.” 15 be out, but we ought not make decisions based
16 And here the Supreme Court is rendering 16 on lawyer liability.
17 anadvisory opinion or quasi-legislating or 17 CHAIRMAN BABCOCK: Spoken by someone
18  whatever, and we've got ourselves really in 18 with official immunity. Nina,
19 the soup. 19 MS. CORTELL: If you want to keep
20 CHAIRMAN BABCOCK: Isn't that cured, 20 any of the list in, I have a problem with it.
21 though, by Scott's language that says they're 21 It's repetitive. I think some of it is highly
2 not necessarily relevant in every case? 22 unrealistic, For example, whether the
23 MR. ORSINGER: No, because then 23 applicant has given an accurate and complete
24 there's an argument over what is irrelevant in 24 statement of her medical history to her
25  the case. If we're going to have a checklist, 25 physician. There are just certain things in
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1 here, there's no way a 48-hour guardian is 1 So in some form, should it be retained?
2 going to be able to opine on certain of 2 By avote of 23 to 11, Comment 4 in some form
3 these. 3 is going to be retained, or at least that's
4 So if we're going to have a checklist, I 4 our recommendation.
5 think it ought to be three to five items. It 5 And now Richard's language, which is?
6  can be more globally written. It should pick 6 MR. ORSINGER: 1 wish I had a set of
7 up, I think, some of the same subject matter 7 rules, but I would be willing to borrow.
8  area. I'm not concerned about that. But this 8 PROFESSOR CARLSON: I'have a rule
9  particular list I do think is unrealistic. 9  book. "These rules do not undertake to define
10 CHAIRMAN BABCOCK: Judge Patterson. 10 standards of civil liability of lawyers' for
] HON. JAN PATTERSON: Iagree with 11 professional conduct."
12 that, I compare it to broad-form submissions, 12 MR. ORSINGER: Say "persons.” Same
13 and [ think that would serve the interest of 13 language, only persons serving as guardians ad
14 justice much better than some of these, which 14 litem under this rule,
15 Ihave problems with as well. 15 CHAIRMAN BABCOCK: Did everybody
16 CHAIRMAN BABCOCK: Well, as I see 16 hear that? Read it again, Elaine.
17 it, we've got two issues: One, whether we 17 PROFESSOR CARLSON: These rules do
18 have these factors at all; and then two, if we 18 not undertake to define standards of civil
19 have the factors, whether we have an 19 liability of --
20  additional sentence that R