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HEARING OF THE SUPREME COURT

ADVISORY COMMITTEE

***************.‘k*****************************

Taken before Anna L. Renken, a
Certified Shorthand Reporter in Travis County
for the State of Texas, on the 17th day of
May, 2002, between the hours of 1:15 p.m. and.
5:14 o’clock p.m. at the Texas Law Center,

1414 Colorado, Austin, Texas 78701.
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CHAIRMAN BABCOCK: Okay. Can we get
going everybody? Okay. We’'re back on the
record and we’re taking up the third item on
the agenda, which is FED, passing over the
second item because of Mr. Orsinger'’s absence;
and also we told the people that are visiting
us that we would take this up right after
lunch; and so we’re keeping that promise.

HONORABLE JAN P. PATTERSON: Chip, do you
know if we’re going to meet tomorrow, or is
Richard coming or Dorsaneo or one of our
subcommittee members?

CHAIRMAN BABCOCK: We are going to be
meeting tomorrow for sure, because we are not
going to get close to getting through this
agenda, so we will be:here.tomorrow for sure.

And whether Richard is coming or not is

anybody’s guess. I'll say that on the
record. He will not be here, so we’re not
guessing anyway. Let me just see if that
affects the -- no. I think that’s not going

to affect the fact that we’re going to be here
tomorrow.
HONORABLE JAN P. PATTERSON: And Bill

Dorsaneo is going to be here?
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CHATRMAN BABCOCK: Dorsaneo is not going
to be here.

HONORABLE JAN P. PATTERSON: Is he?

CHATRMAN BABCOCK: No, graduation. Has
he taken, has he gotten a substitute for his
item?

MS. LEE: Not that I’'m aware of.

CHAIRMAN BABCOCK: Would you call him and
ask him whether he has? Now before we get
started we probably ought to talk about our
next meeting. And Debra, where is it going to
be?

MS. LEE: Dallas. I don’t know the
location vyet. I'm working on it at SMU.

CHAIRMAN BABCOCK: Okay. And what
about --

HONORABLE SCOTT A. BRISTER: It’'s not
here?

MR. HAMILTON: What was her answer?

CHAIRMAN BABCOCK: Her answer was
Dallas. Our next meeting is going to be in
Dallas somewhere at SMU. We’ll ge£ the
location. And have you arranged hotels?

MS. LEE: Anyone that had reservations at

the Four Seasons here in Austin have been
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transferred to Dallas with the same

arrangements. If for some reason you don’t

- want to keep those arrangement, please contact

the hotel in Dallas and let them know that you
want to cancel that arrangement and make new
arrangements.

CHAIRMAN BABCOCK: Which hotel in Dallas?

MS. LEE? Four Seasons.

MR. GILSTRAP: I will be a little longer
commute there.

PROFESSOR CARLSON: Oh, is it the one at
Las Colinas?

MS. SWEENEY: In Las Colinaé?

CHAIRMAN BABCOCK: Yes. That’'s the only
Four Sgasons in Dallas. So if you don’t want
to stay there.

MR. HAMILTON: Is that where the meetings
are going to be?

MS. LEE: No. The meeting will be at a
location at SMU; but I will let you know next
week for sure exactly where it will be.

‘CHAIRMAN BABCOCK: It’s about a 20-minute
drive, Carl, from the Four Seasons.

HONORABLE SCOTT A. BRISTER: Leﬁ me get

this one more time. June or July meeting?
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CHAIRMAN BABCOCK: June.

HONORABLE SCOTT A. BRISTER: The June
meeting is in Dallas, Texas?

CHAIRMAN BABCOCK: Correct, Dallas,
Texas.

HONORABLE SCOTT A. BRISTER: You know,
you trained me for five years to come here;
and it’s going to be hard to get off this
track.

CHAIRMAN BABCOCK: You just have to go to
concourse C at Hobby.

HONORABLE SCOTT A. BRISTER: I\don’t even
know what gate to go to.

CHAIRMAN BABCOCK: Go to gate 31; 28 or
26. I've made that a couple of times myself.

MR. GILSTRAP: This is in connection with
the Bar?

CHAIRMAN BABCOCK: Yes. The Bar is going
on at the same time.

Okéy. We’re on FED, and we have some
visitors here that are going to address us,

and we welcome them; but Judge Lawrence 1is

'going to start out and tell us where we are

with respect to the FED rules. Okay.

HONORABLE TOM LAWRENCE: Okay. There are
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a number of handouts that were on the
website. If you didn’'t download it, I think
all df the handouts are over there under the
seal that'you can get copies of. There’s
handouts from the Travis County Legal Aid, I
think three or four handouts from the Texas
Apartment Association, one from the Houston

Apartment Association, the committee’s,

subcommittee’s handout on Rules 4 through 245,

and then 738 through 755. Then there is a
comparison of the comments from the various
groups that have sent in comments to the
subcommittee. So if you don’t have those,
they’re available over there.

This is the fifth meeting at which we’ve
taken up the FED rules. We started this last
June. So I thought I would summarize where we
are and bring everybody up-to-date. The 700
Series Committee started working on these

rules in November of 2000 after receiving

comments and proposed amendments from the

State Bar Rules Committee. Our first draft
was finished in November of 2000 and was a
very short fix to the State Bar'’'s problems and

a tweaking of a few other obvious problems.
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However we soon realized with Professor
Carlson’s help that we had a problem with the
appeal scheme that would need to be fixed; and
so we ended up having to do a thorough
revision of Rules 748 through 755 and then
also took a hard look at 738 through 747 (a)
and then also some of the other rules in the
general section that deal with enforcement.

At the point that we realized that this
was golng to be a more in-depth process we
started soliciting experts from various
experts in the field including Larry Niemann
of the Texas Apartment Association, Howard
Bookstaff of the Houston Apartment
Association, David Fritsche of the San Antonio
Apartment Association, Fred Fuchs of the
Travis County Legal Aid, Harry Spector of the
SMU Tenants'Group, various JP and county court
judges throughout the state and deputy county
clerks. We took all of their suggestions and
began draftihg with the following drafting
principles in mind in no particular order:
First, remove all ambiguities, vagueness and
inconsistencies in the rules; two, do not

change the balance of equity currently
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existing in the rules between the landlords
and the tenants; three, dc not significantly
increase the burden on the JP or county
courts; four, make the FED rules consistent
with the jurisprudence of the state; five,
remember that a high percentage of laypeople
operate within these rules, so try to keep
them as simple and as understandable as
possible; and then last remember the mandate
to keep the process an expeditious remedy.

We made great progress in coming up with
solutions to what has turned out to be an
extremely complex series of problems. Our
current draft is version 7.8 which indicates
how many drafts of the process that we have
gone through to try to achieve a workable set
0of rules to send to the Court.

I'd like to summarize some of the
discussion and votes we’ve taken on some of
the issues that we settled early on. First of
all with regards to Rule 742 and 742(a) in
June 2001 we voted to adopt the changes to
those rules allowing private process servers
to serve citation on forcibles and to allow

742 (a) service after attempts at the residence
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and all known addresses as listed on the
lease.

Also in June we voted on Rule 738 and to
allow contractual late charges to be included
in the list of what could be sued for in a
forcible. We also voted to add a comment
explaining‘phat a forcible entry and detainer
aléo meant a forcible detainer in the context
of these rules, and we voted not to change the
term to "eviction." Now that was because of
primarily a desire not to change more than
what was absolutely necessary at that point
and also to try to keep everything consistent
we the existing case law. There are a lot of
cﬁmments from some of the groups about
changing it to "eviction," and we can discuss
that.

And then also in June we voted on Rule
739, and there was some discussion on that
later to make it clear that the appearance
date in the citation is the trial date; and
the committee directed us to put specific
language in the rule that said "for trial" so
that was not ambiguous ahy longer.

There are still six major issues that I
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think we need direction on. We have had votes
on some of these. Some of these we have not
had votes on. All of these major issues

generated a lot of comment from the wvarious
groups. First of all is how is the tenant to

regpond after being served with a forcible.

‘And this is really Rule 739 since it’s an

expedited proceeding. Typically the tenant is
ad&ised of a date to appear that is the trial
date. Now should that date in Rule 739
provide the tenant with a trial date or an
answer date? We had a discussion as to
whether this date is a trial date or answer
date with the trial to be set later. The
committee was in consensus that it was a trial
date, directed the subcommittee to add "for
trial" to the rule to make it clear, which we
did. Although no vote was taken the language
was discussed at a subsequent meeting and no
objections were raised. The subcommittee
recommends that the date in the rules be
considered a trial date. If there are
individual problems for litigants in a
particular trial, we think the expanded

continuance provisions in Rule 745 will allow
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additional flexibility now that does not exist
in the current rules.

The éecond major issue is the current
ruies provide for a mechanism for a landlord
to take immediate possession by posting a
possession bond, which is Rule 740. We have
had long discussions about this rule both in
June ahd in November. The debate focused upon
whether or not to even keep thig mechanism or

to eliminate it; but several of the

representatives of the apartment industry told

the subcommittee it was needed, and Justice
Hecht said the Court probably wanted to
maintain this procedure. The rule is designed

to give a landlord relatively immediate

possession in the case of tenants who

represent a general security or health risk.
The discussions we'’ve had centered on whether
or not to allow a tenant a jury trial or to
limit the trial to a bench trial to allow a

quicker resolution. There were also a number

. 0of other issues discussed. The committee gave

instruction to the subcommittee to redraft the
rule. We did that and came back in November.

There the committee voted to allow the tenant

ANNA RENKEN & ASSOCIATES

(512) 323-0626




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6381

an bption of having a jury trial by a vote of
10 to 7. The committee then voted to not
require the JP court to hold the jury trial
within six days because of the practical

impossibility of doing that consistently.

That vote was 16 to 1.

The subcommittee has redrafted the rules
accordingly; and the current version in 7.8
contains two options. Option one 1is the
majority view of the committee which is no
jury trial. Option two is a faster remedy,
does not allow a jury trial, restricts it to
bench trial. Now the subcommittee presented
both options again, because the committee
majority view of no jury trial we don’t think
really serves to have an immediate
possession. It doesn’t serve the intent of
the rule. The current proposal which is much
improved over the current rule does provide an
abundance of due process, but is not a speedy
process by any means. The question for the
committee is how much due process should be
sacrificed in order to speed'up the process of
immediate possession. If we limit the use of

this procedure to those landlords who
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demonstrate a true emergency, restrict jury
trials, but provide for an expedited appeal
for tenants, is this something the committee
would look at in lieu of the current committee
version?

The subcommittee with a minority of one
recommends that we eliminate jury trials and
try to speed the process up without
sacrificing any significant due process. Now
if the committee wants to look at that again,
what I would propose is that the subcommittee
sit down with some of the various groups that
are probably going to address this later and
see 1if we can work out some solution to try to
resolve some of those competing issues.

Third is to what extent is discovery
appropriate in a forcible entry and detainer
action? Rule 741, 743 and 754 deal with that.
We’'ve had some discussion on this issue; but
we'’ve not taken any votes as vyet. At the
January meeting we had a discussion about
discovery focusing upon Fred Fuchs’ comments.
The committee did not reach a consensus, but
directed the subcommittee to rewrite Rule 741

so the plaintiff would have to plead more
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specifically as to thé exact cause of action
and to attach to the petition any documents to
be relied on by the plaintiff. The committee
felt.this may be sufficient to satisfy the
concern of tenants who claim ﬁot to have any
knowledge of why they’'re being evicted and the
concerns of landlords who object to time
consuming discovery without limitations. The
subcommittee redrafted as instructed; but
based on the comments that all the interested
parties sent in nobody seems to like the
redraft of 741 very much, so I'm not sure
where that leaves us now.

The committee I think really has three
choices. One 1is no discovery; Two is limited
discovery, and three is full discovery under a
level one discovery control plan. The
subcommittee recommends option two which is
limited.discovery. We do not recommend simply
leaving the issue alone, because it is
ambiguous and the time limits in the FED rules
and the time limits on the discovery rules for
a level one discovery control plan clearly do
not:coexist well.

Some of the reasons not to leave the
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status quo is that the rules are unclear. One
Court may say "No discovery; the trial is
today." Another Court may look at these rules
and say "Well, yeah, 190 says that you can
have discovery, so we’ll just reset this. And
how much time do we need? Is it 30 days or 45
days?" You’'re just going to have inconsistent
results across the state because the rules are
simply not clear.

And then secondly, if a forcible is a
level one because it’s always going to be
under $50,000, how do the time limits for
discovery work with the time limits for the
forcible rules? There is just no
clarification. The Courts are not going to
know how to interpret this. I think the
status quo means inconsistent results
statewide.

If the committee wants to go with some
limited discovery scheme, what I would
recommend again is that you let the
subcommittee work with some of these groups
that are interested in the process, see if we
can come up with a solution and feport back at

the next meeting.
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Fourth, should litigants have an
opportunity to make a motion for new trial or
motion to set aside a final judgment based on
a default or a DWOP, Rule 7497 The current
rule does not allow for a motion for new
trial, but is silent on motions to set aside.
The subcommittee felt it was important to
provide a remedy for a litigant to set aside a
default or a dismissal. If the litigant is
late for court for a valid reason, there 1is no
way that he can have a hearing on that without
a de novo appeal, which is we think a harsh
and somewhat expensive remedy. So the
committee had some limited discussions on this
issue; but we’ve not actually taken a vote on
this as yet.

The motion for new trial was placed in
the draft by the subcommittee as éomewhat of
an afterthought in order to provide relief for
a new trial in the event of newly discovered
evidence or judicial error. Frankly the
number of cases helped by a motion for new
trial probably would not be very many and the
litigant would have the right to a quick

appeal. The subcommittee does recommend
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preserving the motions to set aside. We’ll be
happy to look at redrafting those to provide

some more safeguards to prevent those from

getting out of hand. As for the motion to set
aside -- as far as the motion for new trial we
don’t have strong feelings about that. If the

committee wants us to omit that, that can be
done very quickly.

Five, is 1t constitutional to require a
litigant to bond a justice court judgment as a
prerequisite to appeal by trial de novo to
county court? The appeal rules are found in
749, 749(a), 749 (c), 750 and 751. The
subcommittee realized there may be a problem

with the current method of appeals given the

Dillingham case, a case in recent Supreme
Court rulings. And I’'m going to turn it over
now to Professor Carlson to comment on that
issue.

PROFESSOR CARLSON: We have discussed
this fairly extensively. Under the current
forcible scheme a nonindigent tenant is

required to essentially bond the judgment as a

prerequisite to appealing by de novo appeal to

the county court. I guess the positive side
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of the current rules is it’s pretty easy to
calculate and apply, and it seems to be
working. The negative side 1is it really flies
in the face of our law.

HONORABLE SARAH B. DUNCAN: It's
unconstitutional.

PROFESSOR CARLSON: It’'s
unconstitutional. And Sarah and I have talked
about this, because it also appears in the 500
series. We have the same problem in the 500
series of the JP rules as we do in the 700
FED. And that is the Supreme Court has made

it very clear in Dillingham and as recently as

a couple of years ago that you just can’t
require a party to bond a judgment as a
prerequisite to appeal. It violates our open
courts guarantee in the Constitution. And
that’s essentially what our rule does now.

We talked about the fact that there is

case law that suggests that the judgment of

the JP court is vacated. So you take the
position, and we talked about his, "Well, 1is
there anything really to bond?" There are of

course to some extent presumptive wvalidity

given to a JP court judgment. We actually
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"voted on that. We thought that that was a

positive thing to do. In the 500 series of
the rule there is a provision for superseding
JP court judgments, so it’s there now for JP
actions in general. It just isn’'t
specifically in the forcible rules.

We brought to the committee the question,
three key gquestions. Do we want to use the
supersedeas procedures that are parallel going
from county court, forcible judgment to court
of appeals, or should we come up with some
other scheme? We voted to do the parallel
supersedeas provision and we’ve written the
rules that way.

The down side to it 1is, you know,
supersedeas, at least it can look complicated;
but if it’s a cash deal, it’s not that
complicated. We would hope to diffuse the
complication, because these are many times
pro se cases, by coming up with forms that
hopefully would be easy enough for thé
litigants and the Court to apply. And we
voted to give some presumptive validity and
not to consider the JP court judgment as

vacated and annulati notwithstanding the
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de novo appeal, just kind of held in
abeyance. So that was an important vote on
our part as well.

We were concerned about what happens to
the nonindigent tenant who supersedes -- who
fails to supersede, but appeals to the county
court. What is the effect of that? What is
the enforcement of that lower court judgment
if it has some presumptive validity? And our
thought on that was we would provide in the
rules, and I think we have, that the issue of
possession, rightful possession is mooted at
the county court level, that the county court
judgﬁent out of that forcible action is not a
basis for collateral estoppel or res judicata
that would preclude the litigant from
proceeding, the tenant from proceeding in a
wrongful eviction case if possession was in
fact wrongly adjudged. And we had to put that

language in there, because there would be this

" standing judgment of the JP saying that in

this scenario the landlord is entitled to
judgment.
So I think we’ve addressed the problems

of presumptive validity, the vacated judgment
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and the open courts provision; but I think

you’ll hear from some of the folks that are

"here today that that is not being well

received. So we wanted in fairness to raise
the issue again for the committee to be aware
of and to hear what other solutions, 1f we
want to take another approach, or if we want
to stick with what we have.

HONORABLE TOM LAWRENCE: The committee
decided that any defendant who filed and had
approved an affidavit of indigence would be
allowed to appeal for free and would not have
to post a supersedeas to remain in
possession. However any defendant indigent or
not would have to pay rent as it becomes due
into the registry of the court in order to
remain in possession. There was quite a bit
of discussion on this issue, and several votes
were taken. Most. of these were in September
of 2001.

On the question of whether a defendant
should have to post a supersedeas to femain in
possession pending the appeal the committee
voted 11 to 9 to require a supersedeas. By a

vote of 13 to 3 the committee voted to exempt
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indigents from the requirement to post
supersedeas to remain in possession. The
committee voted to require all defendants to
pay rent into the registry as it becomes due
in order to remain in possession by a vote of
21 to 6. There was a vote on whether or not
to require the appellant to pay the filing fee
for county courts into the JP court registry
in order to perfect the appeal instead of
paying it directly to the county court 20 days
later which is the current rule. The vote was
12 two 8 to require it to be paid into the JP
court registry in order to perfect the appeal
to county court.

And then the last major issue is the
validity of a JP judgment and the JP’s
jurisdiction to take action on a forcible
after the appeal is perfected which is found
in Rule 748, 749(b) and 750 which I think
Elaine has already commented on. We had had a
long discussion on this issue in September and

in November. The committee directed the

‘subcommittee to redraft several of the rules,

which the subcommittee did. The resulting

redraft was discussed with the committee and
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two votes were taken. There were no
objections raised to the new language. A vote
was taken to give some presumptive wvalidity to
the JP judgment after the appeal is perfected
which is in Rule 749 (b). That passed eight to
seven. There was also a vote taken that no
factual determination in an FED trial give
preclusive effect in other actions between the
parﬁies. That passed by a vote of eight to
six.

The subcommittee tried several times to
have, figure out some way to have the JP
retain some jurisdiction after the appeal was
perfected or alter it to maybe delay the
appeal time so the JP could act on some
matters such as passging on the sgufficiency of
the appeal or supersedeas bond sureties or
issuing a writ of possession if rent was not
paid into the registry pending appeal; but we
couldn’'t find any way to do that and not run
into problems with the issues Elaine raised.
So we couldn’t figure out a way to do that;
and that’s why the rules are drafted as they
are.

Now this concludes the discussion of the
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gix main issues and brings us up to the end of
the meeting in January. At that meeting the
committee directed the subcommittee to redraft
several sections, which we did and which are
before you today with the idea that we would
take the rules up, these rules up again in
March.

Now after the January meeting several of
the groups that are here today and have sent
in comments asked for an opportunity to get
together and meet to see i1f they could achieve
a consensus and put off the rules for March
and then take them up in May instead. And
these people that are here can speak to this;
but I’ve been informed that although the JPs,
the apartment associations and the Legal Aid
groups did meet and they tried to reach a
consensus, they were just not able to reach a
consensus on everything.

Now you have available to you all of the
comments that those groups have submitted to
the subcommittee. Most o©of these comments,
quite a few came in Tuesday afternoon, some
last week. We’ve gotten all of these within

the last 10 days for the most part; but
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they’re all available and all are on the
website.

Representing those groups today, and
they’'ve asked to address the committee, I've
had long conversations. There.are some
excellent ideas and suggestions that they have
sent to us. The subcommittee has not had the
opportunity because they were received late to
look at those in detail; but just in reviewing
them it looks like there are some good ideas
that we may be able to benefit ahd make some
changes.

There are, although I don’t think that
they’re going to reach a consensus, I think
it’s a fair statement to say that all of the
groups that have sent comments like some of
the things that are proposed, dislike some of
the things, and probably are somewhat
ambivalent about others. I don't think -- it
would be nice i1f they could reach agreement.

I don’t think that’s going to happen. I think
we’re just going to have to make a decision on
some of these issues and move on.

What the subcommittee would like to have

happen is that after these individuals‘have a
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chance to speak is that we sit down and go
over some of these main issues and try to give
direction to the subcommittee and then maybe
try to go as time permits through rule by rule
to see where we stand on these. And that
concludes the initial comments.

CHAIRMAN BABCOCK: Okay. Thanks, Judge.
I was also approached today by a group from
the State Bar that provides volunteer lawyers
headed by Chuck Herring, I think, formerly of
this committee; and they would -- they also
would like to be heard at some point on this
issue, because they having reviewed our work
product so far believe that the compression of
time as some of the rules.contemplated as we
are proposing them will put a burden on
volunteer lawyers, and they want to talk about
that. So I told them they’'re welcome to
address us, as 1s anyone, and that I’m sure we
will be talking about this in our next
meeting, and they’'re welcome to come and talk
to us as well.

We’ve got four people that have asked to
speak: Larry Niemann of the Texas Apartment

Association, Fred Fuchs who has addressed us
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before of the Legal Aid of Central Texas,
Robert Doggett from Legal Aid of North Texas
and then Howard Bookstaff of the Hoﬁston
Apartment Association. Since that'’s how
they’re on my list, we’ll go in that order.
If you could, in your remarks if you could
limit it to maybe 10 minutes oxr so, if that is
okay; and if you could try not to be
repetitive of what somebody else on your
issues is saying, that would be helpful to us;
but i1f you need to repeat, then that’'s okay
too. We’re here to listen. So Mr. Niemann.

MR. NIEMANN: Where would you like me to
stand or sit?

CHAIRMAN BABCOCK: You can stand anywhere
or sit anywhere you want.

MR. NIEMANN: What about right here
(indicating)?

CHAIRMAN BABCOCK: That would be great.

MR. NIEMANN: Okavy. First of all, let me
tell you who I am. I am Larry Niemann. I'm
the attorney for the Texas Apartment
Association for about 38 years now. I've had
a little bit of experience in eviction and

have seen a lot of things come and go.
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I want to congratulate the subcommittee
and the main committee for so much time and
effort that has been put in and all the great

ideas that have come out. I think the ideas

‘that are in controversy are the vast minority

ofvthe ideas in the proposal. I would like to
clarify one thing. I am actually the one that
tried to get the three groups together; but it
sort of fell apart. I'm not going to point
any fingers. I might be pointing at some of
my own clients if I did; but it sort of fell
apart. And I frankly think a little nudging
by tﬁis committee might help us get together.
You know, sometimes when the boss says "meet"
it makes realists out of pedple.

I'would like for just a moment to discuss
the five or six issues that were summarized by
Judge Lawrence. Number one, on the citation,
whether it should be an answer date or a trial
date or give the JP a choice of an answer date
or a trial date, it is the official position
of the Apartment Association that it should be
a trial date. It has worked well in Texas,
nearly all over the state of Texas for many

years. If setting a trial date in the
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citation does become a hardship on the tenant,
then you have the opportunity for delay on
affidavit of the parties. The justices all
over the the state have really been pretty
reasonable in allowing delay when the tenant
has requested it, so the answer date does not,
particularly if discovery has been requested
by an attorney.

Number two, is the bond for possession
case issue. I would plead for you to allow
bond for possession accelerated eviction to
remain in the rulés. In our industry we have
death threats against managers, death threats
against fellow tenants. We have molestations
and rapes and murders and muggings by
co-tenants, fellow tenants; and it’'s Jjust
extremely important that we have a very
expedited procedure in those kinds of cases.

What due process protections are there the

. tenant can ask for discovery right now. The
tenant can ask for a postponement. The tenant
can even ask for a jury right now. There has

not been a factual problem in bond for
possession cases. It has not been abused by

the judges, the landlords or the tenants to my
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knowledge. So therein lies the need for
possession.

There igs one requirement problem that we
would like cured; and that is to put the
pressure on the judges to set an early trial,
because right now there is no requirement that
an early trial be set. The tenant has to ask
for an early trial; but the judge doesn’t have
to give an early trial.

The collateral issue with bond for
possession is whether it should be a bench
trial or a jury trial. Therein lies one thorn
in the side of this particular procedure; and
that is a jury request can really, really
delay a bond, any kind of hearing. Judge
Lawrence was telling me about cases in Houston
where the central jury panel can delay three
or four weeks getting a jury to the justice
court. Even if there is no central jury
docket or jury panel from downtown a jury
trial is going to automatically delay at least
a week, on the average two weeks and sometimes
more. And when you have these very serious
cases a delay because of a jury request can be

quite onerous and even dangerous for many
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parties.
We would -- we like the idea of a bench
trial only in bond for possession cases. We

don’t mind a tough high bond. We don’t mind
making the landlord think seriously before
asking for a bond for possession; but we truly
and truly need the bond for possession
procedure for safety and security purposes.
Number three, discovery, Judge Lawrence

properly recounted four alternatives for the

committee. One is outright prohibition of
discovery. One is reasonable discretionary
discovery. One is imposing restrictions and
safeguards. I believe there 1s a fourth

solution; and that is just remain silent.
Discovery is available through 523,

because all the rules of the county and

district courts apply to justice court unless

specifically negated by the specific rules at

hand, the eviction rules. Eviction has

been -- I mean, discovery has been granted to
my knowledge every time it has-been
legitimately sought. It has not been abused
by the tenant lawyers. I think the judges

have acted reasonably on discovery.
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But let me tell you why the Apartment
Association would respectfully request that we
just let that sleeping dog lie. If we put
discovery or even mention the éubject of
diséovery in the eviction rules, we’re going
to have all of the pro se tenants in Texas who
are defending themselves and fighting the
landlord to the bitter end latching onto
discovery just like they have, the smart
tenants have latched to the defect in the
pauper’s affidavit right now. The smart,
devious tenants have been appealing pauper
affidavit rulings against them to the county
cburt and buying three or four weeks or two
months of extra time by beating the rule so to
speak, beating the system. And we think the
courts are likely to be inundated with either
nonjustified discovery if we mention discovery
in the eviction rules.

We have no problems whatsoever in leaving
discovery like it is right now, because I
think it is working. You're trying to fix
something that ain’t broke as far as we’'re
concerned. I'm authorized to tell you through

Sandy Prindle, the president of the JP and
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Constables’ Association, that even though
their chart and their letters have said they
object to discovery, Judge Prindle on behalf
of his association says they will be perfectly
happy if you just leave it alone.

COURT REPORTER: This is Judge Prindle?

MR. NIEMANN: Judge Prindle,
P-r-i-n-d-1-e, Sandy Prindle. He is quite
knowledgeable. He teaches in JP and Constable
school. He’s been the legislative chairman
for a number of years.

Fourth, motions for new trial, I guess it
boils down to the fact that motions for new
trial are not allowed under the current
rules. There hasn’t been serious problems or
abuse; and instead of having three trials, a
first trial in the JP court, a second trial in
JP court and possibly a third trial in county
court we’'d rather limit the potential of
trials to two trials, one in JP and then a
trial de novo in county court.

The fifth issue was supersedeas and

payment of the rent. We think the supersedeas
idea is a good one. I think the language and
complexity of the rules can be worked on. I
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agree with Judge Lawrence and Professor
Carlson that we’ve got to write these rules
for the layperson. Us lawyers it'’s easy for
us to understand the complexities of the Latin
words or what have you; but in my proposed
counterpart of the supersedeas bond I have
tried do in substance what the subcommittee
did, but rather in simpler, more
understandable language.

With regard to tender of the rent we
think it is quite important in an appeal that
in nonpayment of rent cases that we not just
follow the rule while the tenant has to tender
rent as it becomes due in the future, because
if you do that in nonpayment of rent cases,
you're going to be appealing to the county
court, and it will be 15 or 20 days or 25 days

later before it’s going to be heard by a

;judge, and by that time the tenant has got

another month’s free rent. In‘cases, eviction
cases in which rent is not the issue, but
crime or rape or drugs or noise or disturbing
the peace or many of the other grounds for
eviction, in those kinds of cases tendering

where rent is not delinquent it’s fine to have
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the rent tendered to the court as it becomes
due; but in nonpayment of rent cases we're
going to stiff the landlord even worse if we
don’t require a tender of some of a reasonable
amount of rent or rental value in the case of
no rent at the JP court level.

We think the concept of the JPs allowing
a lesser tender of rent in the subsidized
housing case is entirely appropriate. We have
have suggested some additional safeguards to
make surevthat the landlord is not going to be
duped into allowing a lesser payment of rent
when in fact the landlord is not going to be
getting rent from the third party or the
government assisted housing program.

I have addressed all of those . issues. I
guess the last issue that I should address
it’s not a very big issue; but I can assure

the committee that in the world of landlords

and tenants and JPs the common vernacular is

"eviction" and not "forcible detainer" and
"forcible entry and detainer." And I
personally have a great deal of confidence in
the Bar and the judiciary of Texas that they

can make the leap from the old cases that say
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"forcible" to "eviction." You’ll see that
all the statutes say "eviction," all the
leases say "eviction." Tenants and landlords

and JPs say "eviction.™

HONORABLE SCOTT A. BRISTER: But we'’ve
always said "forcible entry and detainer."

MR. NIEMANN: Please don’'t make us learn
in an archaic, 19th century language over
again. That 1s said in jest. That is the
least important of everything I’ve said; but
it is somewhat interesting.

I'm going to sit down now. I'll be happy
to answer any questions. I'm sure you may |
have more, will have more as the other
speakers pass on their wisdom to you. Thank
you very much.

HONORABLE NATHAN L. HECHT: Larry, your
remarks come from experience with residential
tenants? This is all almost apartments?

MR. NIEMANN: Well, not really, Your
Honor. I didn't tell you that I have for
about 20 years represented the Texas Building
Owners'’ and Managers’ Association which is the
office buildings.

HONORABLE NATHAN L. HECHT: Yes.
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MR. NIEMANN: The retailers. And for
about 10 years now I’ve represented the Texas
Ministorage Association.. The eviction process
is quite frankly seldom used in the office
arena and in the ministorage arena, more so
now that I’'ve gotten into the picture and am
teaching them how to get people out pro se.
But the problems in eviction have arisen more
from in the residential arena, Your Honor; but
I do speak for all three.

HONORABLE NATHAN L. HECHT: So your
comments wouldn’t be any different?

MR. NIEMANN: The comments would be no
different whatsoever. Indeed in the -- I'11
just leave it at that. No different right
down the line.

CHAIRMAN BABCOCK: Thank you,

Mr. Niemann.

MR. NIEMANN: Thank you.

CHAIRMAN BABCOCK: Fred Fuchs.

MR. FUCHS: Mr. Babcock, if it’s okay,
I'm just going to remain here. I'm sort of a
back-of-the-pew kind of guy in the church. So
if it’s all right with everybody, I’1l1l just

stay on the back seat over here and make my
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comments.

CHAIRMAN BABCOCK: That would be fine
with us.

MR. NIEMANN: I'm going to express

objection to his humility and attempt to

'persuade you by his modesty when in fact he

has just been recégnized as one of the top two
tenant civil advocates in the United States.

(APPLAUSE.)

MR. FUCHS: Thank you, Larry.

MR. NIEMANN: Stand up.

MR. FUCHS: And I would also like to
commend Dr. Carlson and Judge Lawrence for
your yoemen'’s, yoewomen’s work to date with
respect to the rules. And this 1s not an easy
task. There are certainly many things in the
proposed rules that they’ve put forward that I
think are advantageous to both landlords and
tenants and would be a step forward.

I do have some conerns and they pretty
well tie into the issues that Judge Lawrence
mentioned and that Larry discussed. So if I
might just go over those very briefly trying
to keep in mind the 10-minute requirement.

With respect to the first issue, and that
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is should appearance date be trial date, the
current Rule, Rule 739 says that the citation
shall provide for an appearance date of
between 6 and 10 days, and then Rule 743 says
that they shall be docketed and tried as in
other cases. So there is some tension there.
Well, what does appearance date mean? Does it
mean trial date or does it mean an answer
date? And the proposed rule would require
that it actually be an answer date.

The pr