
Materials Relating to Proposed Amendment to TRE 511

1. Federal Evidence Rule 502

2. Reasons for Federal Evidence Rule 502:
a. resolve inadvertent disclosure and subject matter disclosure
b. cost of discovery

3. Federal Evidence Rule 501
4. Federal Rule of Procedure 26(5)(b)(snapback rule)
5. Proposed State Bar Evidence Committee Rule 511
6. Proposed Supreme Court Advisory Evidence Committee Rule 511
7. Current Evidence Rule 511
8. Texas Rule of Civil Procedure 193.3(d)(snapback rule)
9. Texas Rule 192.5(work product)
10. Selective Waiver Rule (rejected by Federal Evidence Committee) (not
recommended by either SBEC or SCAEC)
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*mani a. Noaant Health Inc., 259 F.3d 284, 293
(4th Cir2001). "We hold that the interest In obtaining
probative evidence in an action for discrimination out-
weigbs the interest that would be furthered by recogni-
tion of a privilege for medical peer review materials.
Therefore, we decline to recognize such a privilege."
See also Memorial !lorp. o. S14adur, 664 F.2d 1058,
1063 (7th Ctr.1981).

Carman a. McDonnell I)ouglaa Corp., 114 F.3d
790, 794 (8th Cir1997). `To justify the creation of a
priviiege, [the proponent of the privilegej must first es-
tablish that society benefits in some significant way
from the particular brand of confidentiality that the
privilege affolds. Only then can a court decide whether
the advantages of the proposed privilege oveneome the
strong presumption in favor of disdosure of all relevant
inforTnat'ion."

In nc Sealed Case, 107 F.3d 46, 49 (D.C.Cir.1997).
"[T)he attorney-client privilege Is subject to what is
known as the crime-fraud exception.lWm conditions
must be met. First, the client must have made or re-
teived the otherwise privileged communication with
the Intent to further an unlawful or fraudulent act Sec-
ond, the dient must have carried out the crime or
fraud. (1j The privilege Is the dient'a, and It is the cli-
ent's fraudulent or criminal intent that matters. A third
party's bad Intent cannot remove the protection of the
privilege."

Sleoen a: Slloen, 5 F.3d 1289, 1292 (9th Cir.1993).
"[TJhe JournalisCa privilege [ia] a 'partial First
Amendment shield' that protects journalists against
compelled dMosure In all judicial proceedings, civil
and criminal alike. At 1293: Before we weigh the com-
peting Interests ..., we must first decide two threshold
legal questions ...: whether... an investigative book
author[ J has standing to invoke the journalist's privi-
lege, and whether the privilege operates to shield infar-
nsation provided by a source without an expectation of
confidentiality." Held: Privilege applied. See also Me-
Keallt a. PaUatcb, 339 F.3d 530, 531-34 (7th Cir2003).

Hancock a. Hobbs, 967 F.2d 462, 46f► 67 (11th CIr.
1992). "Rule 501 is not clear as to which rule of deci-
sion should be followed when the federai and state laws
of privilege are In conflict. ... We therefore hold that
the federal law of privilege provides the rule of decision
in a civil proceeding where the court's jurisdiction is
imemised upon a federal question, even it the witness-
testimony is relevant to a pendent state law count

which may be controlled by a contrary state law of prrvi-
lege." See also Agster o. Marlcopo Cly., 422 F.3d 836,
839 (9th Cir.2005); EEOC a. IlUnoia Dept. of EmpL
See., 995 F.2d 106,107 (7th Cir.1993).

von Bntoio a. von Balam, 811 P.2d 136,144 (2d Cir.
1987). "We hold that the individual claiming the (jour-
naiist's) privilege must demonstrate, through compe-
tent evidence, the Intent to use material-sought,
gathered or received-to disseminate information to
the public and that such intent existed at the inception
of the newsgatbering prnceas. This requires an Intent-
based factual Inquiry to be made by the district court.
(1 J The intended manner of dissemination may be by
newspaper, magazine, book, public or private broadcast
medium, handbill or the like...."

FRE 502. ATTORNEY-CLIENT
PRIVILEGiE 8e WORK PRODUCT;

LIMITATIONS ON WAIVER

The following provisions apply, in the circum-
stances aet out, to disclosure of a communication or in-
formation covered by the attomey-dient privilege or
work-product protection.

(a) Disclosure made to a federal proceeding
or to a federal office or agency; scope of a
waiver.-When the disclosure is made in a Federal
proceeding or to a Federal office or agency and waivea
the attorney-client privilege or work-product protec-
tion, the waiver extends to an undisclosed commu-
nication or information in a'Federat or State proceed-
ing only It

(1) the waiver is intentionai;
(2) the disdosed and undisclosed communications

or information concern the same subject matter, and
(3) they ought In fairness to be considered to-

gether.
(b) Inadvertent disclosnre.-When made In a

Federal proceeding or to a Federal office or agency, the
disclosure does not operate as a waiver in a Federal or
State proceeding if

(1) the disclosure is Inadvertent;
(2) the holder of the priviiege or protection took

reasonable steps to prevent disciosure; and
(3) the holder promptly took reasonable steps to

rectify the error, including (if applicable) following Fed-
eral Rule of Civil Procedure 26(b)(5)(B).

(c) Disclosure made in a state proceeding.-
When the disclosure is made In a State proceeding and
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is not the subject of a State-court order concerning
waiver, the disdoeure does not operate as a waiver in a
Federal proceeding If the disclosure:

(1) would not be a waiver under this rule if it had
been made in a Federal proceeding; or

(2) is not a waiver under the law of the State where
the disclosure occurred.

(d) Controlling effect of a court order.-A Fed-
eral court may order that the privilege or protection is
not waived by disclosure connected with the litigation
pending before the court-in which event the disclo-
sure is also not a waiver In any other Federal or State
proceeding.

(e) Controlling effect of a party agree-
ment.-An agreement on the effect of disclosure In a
Federal proceeding is binding only on the parties to the
agreement, unless it is incorporated into a court order.

(f) ControWng effect of this rule.--Notwith-
standing Rules 101 and 1101, this rule applies to State
proceedings and to Federal court-annexed and Federal
court-mandated arbitration proceedings, In the circum-
stances set out in the rule. And notwithstanding Rule
501, this rule applies even If State law provides the rule
of decision.

(g) Definttioaa.-in this rule:

(1) "attomey-client privilege" means the protec-
tion that applicable law provides for confidential attor-
ney-cfient communications; and

(2) "work-product protection" means the protec-
tion that applicable law provides for tangible material
(or Its intangibie equivalent) prepared In anticipation
of litigation or for trial.
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ARTICLE Vi. WITNICSS6S

FRE 601. GENERAL RULE OF
COMPETENCY

Every person is competent to be a witness except as
otherwise provided in these rules. However, in civil ac-
tiona and proceedings, with respect to an element of a

claim or defense as to which State iaw supplies the ruie
of decision, the competency of a witnesa shall be deter.
mined in accordance with State law.

somoe of P8B 601: As adnpeed ha:,1975, EL 933ffi, 31, sa Sty, ly4
ea hy i, isn.
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Batate ofSaakoatch v. Antlkarn Bea/th Plaas, 553
F3d 559, 570 (7th Cir2009). "[WJ here state law pro.
vides a federal court with the grounds for its decisions,
that court should ... apply state law restrictions on the
competency of witnesses. The evidentiary standard in a
case ... where both federal and state law claims ace in-
voived[ j is less certain. District courts in this cin:uit
... have ... held that [FREJ 601, which creates a broad
presumption of competency, applies to cases alleging
both federal and state taw claims. '[1 Jf the rule ... re-
suits In two confiicting bodies of privilege law appiying
to the same piece of evidence in the same case,... the
rule favoring reception of the evidence should be ap-
piied.' Accordingiy, [we applyj Rule 601 ... to the com-
petency of witnesses, at least insofar as the evidence
relates to any of the federal claims." See a(so Roaenfeld
v. Basqatat, 78 F.3d 84,98 (2d Cir.1996) (applying state
competency law In diversity case).

U.S. v. Bedonie, 913 F.2d 782, 799 (10th Cir.1990).
"'A witness wholly without capacity Is difficult to ima-
gine. The question Is one particularly suited to the jury
as one of weight and credibility, subject to judiciai au-
thority to review the sufficiency of the evidence.'
At 840 'There is no rule which excludes an inaane per
son as such, or a child of any specified age, from testl-
fying, but in each case the traditlonal test is whether
the witness has intelligence enough to make it worth-
while to bear him at all and whether he feels a duty to
tell the truth...."'

U.S. v. Moreno, 899 F.2d 465, 469 (6th Cic1980).
"What ... Is often confused, is that 'competency' Is a
matter of status not ability. Thus, the only two groups of
persons specifically rendered incompetent as wit-
nesses by the [ FREs J are judges ([ FItE J 605) and ju-
rora ([PREJ 606)." (Internal quotes omitted.)

U.S a Roman, 884 F.Supp.126,127 (S.D.N.Y.199S).
"Whether a witness Is competent to teatify depends on
the Individual's ability to observe, to remember, to com-
municate, and to understand that the oath imposes a
duty to tell the truth. Competency is usually an issue for
the trier of fact."

940 O'CORNQA'S PfIptRAL RULt!





Chair suggested that the Judicial Conference consider proposing a rule dealing with
waiver of attorney-client privilege and work product, in order to limit these rising costs.
The Judicial Conference was urged to proceed with rulemaking that would:

• protect against the forfeiture of privilege when a disclosure in discovery is
the result of an innocent mistake; and

• permit parties, and courts, to protect against the consequences of waiver by
permitting disclosures of privileged information between the parties to
litigation.

This new rule has two major purposes:

1) It resolves some longstanding disputes in the courts about
the effect of certaindisclosures of communications or information
protected by the attorney-client privilege or as work product -
specifically those disputes involving inadvertent disclosure and
subject matter waiver.

2) It responds to the widespread complaint that litigation
costs necessary to protect against waiver of attorney-client privilege
or work product have become prohibitive due to the concern that any
disclosure (however innocent or minimal) will operate as a subject
matter waiver of all protected communications or information. This
concern is especially troubling in cases involving electronic
discovery. See, e.g., Hopson v. City of Baltimore, 232 F.R.D. 228,

244 (D.Md. 2005) (electronic discovery may encompass"tnillionsof
documents" and to insist upon "record-by-record pre-production
privilege review, on pain of subject matter waiver, would impose
upon parties costs of production that bear no proportionality to what
is at stake in the litigation") .





(9) contact between any part of the defendant's
body or an object and the genitals or anus of a ch iid;

(4) contact between the genitals or anus of the de-
fendant and any part of the body of a child;

(5) derlving sexual pleasure or gratification from
the Infliction of death, bodily Injury, or physical pain on
a child; or

(6) an attempt or conspiracy to engage in conduct
described In paragraphs (1)-(S).

See selxted.Conpadwul DHamka eo r86414,p. i140.
Source of PRS 414: As adapted Sept 13, 1994, P.L 103J42, 93209w0).

108 9ut 2135, e4 Jay 9,1995.

ANNOTATIONO

U.S. a&Ux, 510 F.3d 433, 437 (4th Cir.2007).
"1E1ven if a prior conviction qualifies for admission
under [FtE] 414, evidence of that conviction may
nonetheless 'be excluded If Its probative value is sub-
stantiallyoutweighed by the danger of unfair prejudice'
to the defendanL In applying the [ FREJ 403 balancing
test to prior offenses admissible under Rule 414, a dis-
trict court should consider a number of factors, Includ-
ing (i) the similarity between the previous offense and
the charged crime, (li) the temporal proximtty between
the two crimes, (IIi) the frequency of the prior acts,
(lv) the presence or absence of any intervening acts,
and (v) the reliability of the evidence of the past of-
fense." See also U.S. o. Samrnage, 575 F.3d 864, 877
(8th Cir.2009); U.S. a Bentley, 561 F.3d 803, 815 (8th
Cir.2009).

U.S: o. Sumner,119 F.3d 658, 661(8th Cir.1997). See
annotation under FRE 413, p. 944.

U.S. a. Meacbam, 115 P.3d 1488, 1492 (10th Cir.
1997). "'Rle language of Rule 414 does not address the
questidn of staleness. ... The historical notes to the
rules and congressional historyIndicate there Is no
time limit beyond which prior sex offenses by a defen-
dant are inadmissible."

FRE 415. EVIDENCE OF SIMILAR
ACTS IN CIVIL CASQS CONCERNING

SEXUAL ASSAULT OR CHILD
MOLESTATION

(a) In a civil case in which a ctaim for damages or
other relief Is predicated on a party's alleged commis-
sion of conduct constituting an offense of sexual as-
sault or child molestation, evidence of that party's com-
mission of another offense or offenses of sexual assault
or child molestation is admissible and may be consid-
ered as provided In Rule 413 and Rule 414 of these
rules.

(b) A party who Intends to offer evidence under
this Rule shall disclose the evidence to the party
against whom it will be offered, Including statements of
witnesses or a summary of the substance of any tesU-
mony that Is expected to be offered, at least tiftteen days
before the scheduled date of trial or at such later time
as the court may allow for good cause.
. (c) This nile shall not be construed to limit the ad-
mission or consideration of evidence und"er any other
rule.

. See ee{ected Caopenlooal DiKONfoo to rR841S,p.1140L
Source of PRB 415: As odopbed Sept 13,1994, PL 10]-532, 9120935(a),

109 Sht 2155, eQ Julr 9,1995.

ANNOTATION•

Seeley o Chase, 443 F.3d 1290, 1294 (10th Cir.
2006). "This court has not addressed at length the re-
quirements for admitting prior seaual assault testi-
mony under [FRE] 415. We have, however, discusaed
these requirements In the context of [FRE] 413, which
covers admission of prior semal assaults In the context
of a criminal trial. At 1295: Although we have not spe-
cifically stated that a district court must follow these
procedures when applying Rule 415, we have stated
that courts must'make a reasoned, recorded statement
of Its (FREJ 403 decision when It admits evidence un-
der [FREsj 413-415.' Moreover, we have noted that
Rule 413 and Rule 415 are'companion' rules. As such,
... a district court must follow the same procedure for
determining whether evidence 'is admissible under
Rule 415 as it would when admitting evidence under
Rule 413." See aLto annotation under FRE 413, p. 944;
Johnson a. Bl,t Lake Sch Diat., 283 F.3d 138, 143-44
(3d Cir2002).

ARTICLE V. PRIVILEGES

RRE 801. GENERAL RULE

Except as otherwise required by the Constitution of
the United States or provided by Act of Congress or in
rules prescribed by the Supreme Court pursuant to
statutory authority, the privilege of a witness, person,
government, State, or political subdivision thereof shall
be governed by the prind ples of the common law as they
may be interpreted by the courts of the United States In
the light of reason and experience. However, In civil ac-
tions and proceedings, with respect to an element of a
claim or defense as to which State law supplies the rule
of decision, the privilege of a witness, person, govern-
ment, State, or political subdivision thereof shall be de-
tennined in accordance with State law.





subject matter. If the request Is refused, the
person may move for a court order, and Rule
37(a)(5) applies to the award of expenses.
A previous statement Is either.

(1) a written statement that the person has
signed or otherwise adopted or ap-
proved, or

(tt) a contemporaneous stenographic, me-
chanical, electrical, or other record-
ing-or a transcription of it-that re-
cites substantially verbatim the person's
oral statetnent.

(4) 7Ka! ArePmndaul: BxPeiis`.
(A) F.zpert Who May Testilj! A party may depose

any person who has been Identified as an
expert whose opinions may be presented at
trial. If Rule 26(a)(2)(B) requir+es a report
from the expert, the deposition may be con-
ducted onlyyafter the report is provided;

(B) Eyen P.mploye4 Only for Mal P,eparation.
Ordinarily, a party may not, by intemsgato-
ries or deposition, discover facts known or
opinions held byan ezpertwho has been re-
tained or specially employed by another
party In anticipation of litigation or to pre-
pare for trial and who is not ezpected to be
called as a witness at trial. But a party may
do so only.

(1) as provided in Rule 35(b); or
(li) on showing eaceptional circumstances

under which it is impracticable for the
party to obtain facts or opinions on the
same subject by other means.

(C) Payment Unless manifest injustice would
result, the court must nVquire that the party
seeking discovery:

(i) pay the expert a reasonable fee for time
spent in responding to discovery under
Rule 26(b)(4)(A) or (B); and

(ll) for discovery under (B), also pay the
other party a fair portion of the fees and
expenses It reasonably incurred In ob-
taining the expert's facts and opinions.

(5) Cla/ming Phlatlege or Protecling 71ia1-
Phepaiwtion Mater/als.

(A) InformnUon Withheld When a party with-
holds information otherwise discoverable

by claiming that the information is privi-
leged or subject to protection as trial-prepa-
ration material, the party must:

(I) expressly make the dalm; and
(ti) describe the nature of the documents,

communications, or tangible things not
produced or disclosed-and do so In a
manner that, without revealing infor-
mation itself privileged or protected,
will enable other parties to assess the
claim.

(B) Information Produced If Infortnation pro-
duced in diseovery Is subject to a claim of
privilege or of protection as trial-prepara-
tion material, the party maldng the claim
may notify any party that received the Infor-
mation of the claim and the basis for it Af-
ter being notified, a party must promptly re-
turn, sequester, or destroy the specified
information and any copies It has; must not
use or disclose the Information until the
claim Is resolved; must take reasonable
steps to retrieve the Information if the party
disclosed It before being notified; and may
promptly present the information to the
court under seai for a determination of the
claim. The produdng.party must preserve
the information until the claim Is resolved.

(c) Protective Orders.

(1) In GenenaL A party or any person from whom
discovery is sought may move for a protective
order In the court where the action is pend-
ing--or as an altenultive on matters relating to
a deposition, In the court for the district where
the deposition will be taken. The motion must
include a certification that the movant has in
good faith conferred or attempted to confer
with other affected. parties in an effort to re-
solve the dispute without court action. The
court may, for good cause, issue an order to
protect a party or person from annoyance, em-
barrassment, oppression, or undue burden or
expense, including one or more of the foDow-
ing:

(A) forbidding the disdosure or discovery,

(B) specifying terms, Including time and place,
for the disdosure or discovery;

See chut, "9ummmry of 2009 PRCP71me-CmnputatlOa CharVa' p. 757. O'CoNNOR'S NRDau►L RuLKa 802





PROPOSED AMENDMENT TO
TEXAS RULE OF EVIDENCE 511

Rule 511. Waiver by Voluntary Disclosure

(a) General Rule

A person upon whom these rules confer a privilege against disclosure waives the
privilege if.

(1) the person or a predecessor of the person while holder of the privilege voluntarily
discloses or consents to disclosure of any significant part of the privileged matter unless
such disclosure itself is privileged; or

(2) the person or a representative of the person calls a person to whom privileged
communications have been made to testify as to the person's character or character trait
insofar as. such communications are relevant to such character or character trait.

(b) Lawyer-Client Privilege and Work Product; Limitations on Waiver

Notwithstanding paragraph (a), the following provisions apply, in the
circumstances set out, to disclosure of a communication or information covered
by t he lawyer-client privile-,ge or work-product protection.

(1) Disclosure made in a federal or state proceeding or to a federal or
state office or agency; scope of a waiver. - When the disclosure is made in a
federal or state proceeding of any state or to a federal or state office or agency of
any state and waives the lawyer-client privilege or work-product protection, the
waiver extends to an undisclosed communication or information only if.

(A) the waiver is intentional;

(B) the disclosed and undisclosed communications or
information concern the same subject matter; and

(C) they ought in fairness to be considered together.

(2) Inadvertent Disclosure in State Civil Proceedings. - When made in a
Texas state proceeding, an inadvertent disclosure does not operate as a waiver if
the holder followed the procedures of Tex. R. Civ. P. 193.3(d).

(3) Controlling Effect of a Court Order. - A disclosure made pursuant to
an order of a state court of any state that the privilege or protection is not waived
by disclosure connected with the litigation pending before that court is also not a
waiver in any Texas state proceeding. A disclosure made in litigation pending
before a federal court that has entered such an order is likewise not a waiver in a
Texas state proceeding.



(4) Controlling Effect of a Party Agreement. - An agreement on the effect
of disclosure in a state proceeding of any state is binding only on the parties to the
agreement, unless it is incorporated into a court order.

Comment

The addition of Rule 511(b) is designed to align Texas law with Federal Rule 502, which was
enacted in 2008 and which governs only lawyer-client privilege and work-product waivers.
Consequently, Rule 511(b) addresses only those waiver issues addressed in Federal Rule 502.
As the phrase "in the circumstances set out" in the first sentence of Rule 511(b) makes clear,
Rule 511(b) governs only certain types of waiver issues regarding the lawyer-client privilege and
work-product. The failure to 'address in Rule 511(b) other waiver issues and waiver issues
regarding other privileges or protections is not intended to affect the law regarding those other
issues, privileges or protections.

Rule 511(b) does not govern whether an inadvertent disclosure of privileged matter constitutes a
waiver. An inadvertent disclosure that is made in the course of state civil discovery is governed
by Texas Rule of Civil Procedure 193.3(d). An inadvertent disclosure that is made in a Federal
proceeding or to a Federal office or agency is governed by Federal Rule 502(b).

Rule 511(b) intentionally does not define "work product." It is anticipated that courts will apply
the definition of "work product" applicable at the time. See, e.g., TEx. R. Civ. P. 192.5 (defining
"work product" for civil cases), and Pope v. State, 207 S.W.3d 352, 357-363 (Tex. Crim. App.
2006) (addressing "work product" in criminal case).

Rule 511(b) provides the rule of decision governing the effect disclosures made to offices or
agencies of any state, and to disclosures, orders, or agreements made in proceedings pending in
courts of any state.
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Report of AREC Regarding Proposed Amendment
to Tex. R. Evid. 511

On September 19, 2008, the President signed into law S. 2450, which adopted
new Fed. R. Evid. 502. Even before the adoption of Fed. R. Evid. 502, AREC was
working on a draft of a Texas Rule of Evidence that would adopt the same principles
embodied in Fed. R. Evid. 502. Transmitted with this report is the result of that work, a
proposed new Tex. R. Evid. 511(b), modeled on Fed. R. Evid. 502.

In its comment accompanying the federal rule, the Advisory Committee on
Evidence Rules states that the federal rule has two purposes:

1) It resolves some longstanding disputes in the courts about the effect of certain
disclosures of communications or information protected by the attorney-client
privilege or as work product - specifically those disputes involving inadvertent
disclosure and subject matter waiver.

2) It responds to the widespread complaint that litigation costs necessary to
protect against waiver of attorney-client privilege or work product have become
prohibitive due to the concern that any disclosure (however innocent or minimal)
will operate as a subject matter waiver of all protected communications or
information. This concern is especially troubling in cases involving electronic
discovery. See, e.g., Hopsan Y. City of Baltimora, 23.2 F.R,D.. 228, 244 (p.Md,
2005) (electronic discovery may encompass "millions of documents" and to insist
upon "record-by-record pre-production privilege review, on pain of subject matter
waiver, would impose upon parties costs of production that bear no
proportionality to what is at stake in the litigation").

See Fed. R. Evid. 502 advisory committee note. In proposing a parallel rule for Texas,
the Committee has kept these same purposes in mind, and proposes the rule to further
those same goals. In addition, the Texas rule implements that portion of the federal rule
which states that "[n]otwithstanding Rules 101 and 1101, this rule applies to State
proceedings," and "notwithstanding Rule 501, this rule applies even if Sate law provides
the rule of decision." Fed. R. Evid. 502(f).

The Committee recommends that the new rule be added to what is presently
Tex. R. Evid. 511. To accomplish this, we have taken what is presently Rule 511 and
made that subpart (a), and have added the new proposed rule as subpart (b). We have
changed the caption of Rule 511 from "Waiver of Privilege by Voluntary Disclosure" to
"Waiver by Voluntary Disclosure." Subpart (a) - which is exactly the same language
that is contained in the current Rule 511 - would be titled "General Rule," and the new
subpart would be titled "Lawyer-Client Privilege and Work Product; Limitations on
Waiver."

To a large extent, we adopted the language of the federal rule. The most
significant issue we had to face was whether the rule should apply (a) to disclosures



made only to Texas offices or agencies or also to disclosures made to other states'
offices or agencies and (b) to disclosures, orders or agreements in litigation pending
only in Texas state courts, or also to those made in other state courts (the federal rule
already requires that we are governed by disclosures, orders, or agreements made to or
in federal offices, agencies, or courts). The unanimous view of the Committee was that
the Texas rule should take the broader form, as this was far more consistent with both
of the goals (discussed above) of the rulemaking. Thus, the rule we have proposed is
intended to provide Texas courts with the rule of decision governing the effect of
disclosures made to offices or agencies of any state, and to disclosures, orders, or
agreements made in proceedings pending in courts of any state.

We are not aware of any other state having adopted or proposed a rule that
parallels Fed. R. Evid. 502. Thus, in drafting the rule, we did not have the benefit of any
other state's experience. We did, however, have the benefit of the extensive record of
the drafting and public comment involved in the adoption of Fed. R. Evid. 502.



Rule 511. Waiver by Voluntary Disclosure

(a) General Rule

A person upon whom these rules confer a privilege against disclosure waives the
privilege if:

(1) the person or a predecessor of the person while holder of the privilege voluntarily
discloses or consents to disclosure of any significant part of the privileged matter unless
such disclosureitself is privileged; or

(2) the person or a representative of the person calls a person to whom privileged
communications have been made to testify as to the person's character or character trait
insofar as such communications are relevant to such character or character trait.

(b) Limitations on Waiver

Notwithstanding paragraph (a), the following provisions apply to privileges recognized by these rules
or to the protection that Texas law provides for tangible material (or its intangible equivalent) under
Tex. R. Civ. P. 192.5.

[Alternative]

Notwithstanding paragraph (a), the following provisions apply to disclosure of a communication or
information privileged by these rules or covered by the work-product protection.

(1) Disclosure made in a federal or state proceeding or to a federal or state
office or agency; scope of a waiver. - When the disclosure is made in a federal or
state proceeding of any state or to a federal or state office or agency of any state and
waives the privilege or protection, the waiver extends to an undisclosed
communication or information only if.

(A) the waiver is intentional;

(B) the disclosed and undisclosed communications or
information concern the same subject matter; and

(C) they ought in fairness to be considered together.

(2) Inadvertent Disclosure in State Civil Proceedings. - When made in a
Texas state proceeding, an inadvertent disclosure does not operate as a waiver if the
holder followed the procedures of Tex. R. Civ. P. 193.3(d).

(3) Controlling Effect of a Court Order. - A disclosure made pursuant to an
order of a state court of any state that the privilege or protection is not waived by
disclosure connected with the litigation pending before that court is also not a



waiver in any Texas state proceeding. A disclosure made in litigation pending
before a federal court that has entered such an order is likewise not a waiver in a
Texas state proceeding.

(4) Controlling Effect of a Party Agreement. - An agreement on the effect
of disclosure in a state proceeding of any state is binding only on the parties to the
agreement, unless it is incorporated into a court order.

Comment

The addition of Rule 511(b) is designed to align Texas law with Federal Rule502. One
difference between this Rule and the Federal Rule, which was enacted in 2008, is that the Federal
Rule governs only lawyer-client privilege and work-product waivers.

Rule 511(b) does not govern whether an inadvertent disclosure of privileged matter constitutes a
waiver. An inadvertent disclosure that is made in the course of state civil discovery is governed
by Texas Rule of Civil Procedure 193.3(d). An inadvertent disclosure that is made in a Federal
proceeding or to a Federal office or agency is governed by Federal Rule 502(b).

Rule 511(b) intentionally does not define "work product." It is anticipated that courts will apply the
definition of "work product" applicable at the time. See, e.g., TEX. R. Civ. P. 192.5 (defining
"work product" for civil cases), and Pope v. State, 207 S.W.3d 352, 357-363 (Tex. Crim. App.
2006) (addressing "work product" in criminal case).

Rule 511(b) provides the rule of decision governing the effect disclosures made to offices or
agencies of any state, and to disclosures, orders, or agreements made in proceedings pending in
courts of any state.

2
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TEXAS RULES OF EVIDENCE

ARTICLQ V. PRIVILQd6i

TRea1t -S1a

TRE 511. WAIVER OF PRIVILEGE BY
VOLUNTARY DISCLOSURE

A person upon whom these rules confer a privilege
against disclosure wafves the privilege It

(1) the person or a predecessor of the person while
holder of the privilege voluntarily discloses or consents
to disclosure of any significant part of the privileged
matter unless such disdosure itself Is privileged; or

(2) the person or a representative of the person
calls a person to whom privileged communications
have been made to testify as to the person's character
or character trait insofar as such communications are
relevant to such character or character trait.

See Comaeamin, "Waiver of objections & prlvilaQea ch 6-A,
¢25l. p. n5; Fbftman, TFms Rdu o/8e/daea Bwafboo! (91b of. 2009•10),
p. 528.

nirtory orTRE 511(dvU): Amended NL Mu 1,1990, by order of Feb. IS,
1993 (960 SW2d (lbecasea 1110. Amended eQ. Noa 1,1984, by order of June
25,1984 (669-70 9.W2d ('Rs.Cua ( mrlq: Numbers (1) and (2) were added:
the word/'udw such diadmule ItuJf Is privileged, or (3) be or his neprman-
htlre ca0s a person to whom prlrOeQed ammuniutlont have been made to
teNlfy n to his cLaracter or a traft of his duracteti Insofar as such commuN-
catlons ale relevant to such charecYSr or character tnit- were added; the lut
sentence was ddeted. Adopted eR. Sept. 1, 1983, by order of Most 23, 1902
(64142 s.W2d (1ez.Cases 11). saw oe: See unlf. 0. EHd. 510 (1980).

ANNOTATIONe

Axelson, Inc. o. Mclehany, 798 S.W.2d 550, 553-54
(Tex.1990). "[DJ resists discovery based on the attor-'
ney-client privilege under [TRE] 503(b) and the work
product privilege under [TRCP 166b(3), now TRCP
1925]. Since there was evidence that the Investigation
was disclosed to the FBI, IRS, and the Wall Street Jour-
nal, the court of appeals properly held that these privi-
leges had been waived."

Jordan o. 4th Ct ofAppeals, 701 S.W.2d 644, 649
(Tes.1985). "!f the matter for which a privilege Is
sought has been disclosed to a third party, thus raising
the question of waiver of the privilege, the party assert-
ing the privilege has the burden of proving that no
waiver has occurred."

In re Bicks, 252 S.W.3d 790, 794 (Tea.App.-
Houston 114th Dist] 2008, orig. proceeding). "An as-
signment of rights and claims does not automatically
include a waiver of attorney-client privilege unless spe-
cifically stated In the language of the assignment" See
also In re General Agentr Ins. Co., 224 S.W.3d 806,
814 (Tex.App.-Houston [l4th Dist] 2007, orig. pro-
ceeding).

In re Bexar Cty. Crlm. Dist. Atty's 0f11ce, 224
S.W.3d 182, 189 (Tex.2007). "Although the DAs Office
turned over its prosecution file without objection,
which waived the work-product privilege as to the file's
contents, the record is devoid of any indication that by
doing so the DA likewise enlisted its current and
formerpersonnel to testify in [P's] suit regarding their
case materials and related impressions and communi-
cations. The DAs waiver here is limited, not limitless,
and agreeing to produce a prosecution file does not in
itself require the DA to produce its personnel so that
their mental processes and related case preparation
may be further probed."

In re Ford Motor Co., 211 S.W.3d 295, 301 (Tex.
2006). "'Ihe privilege to maintain a document's confi-
dentiality belongs to the document owner, not to the
trial court ... Mistaken document production by a court
employee in violation of a court-signed protective order
cannot constitute a party's voluntary waiver of confi-
dentiality. ... No matter how many people eventually
[see] the materials, disclosures by a third-party,
whether mistaken or malevolent, do not waive the privi-
leged nature of the information. This principle should
apply with particular force when documents are en-
trusted to a court"

TRE 512. PRIVILEGED MATTER
DISCLOSED UNDER COMPULSION

OR WITHOUT OPPORTUNITY
TO CLAIM PRIVILEGE

A claim of privilege Is not defeated by a disclosure
which was (1) compelled erroneously or (2) made with-
out opportunity to claim the privilege.

See HoNhun, 1Fro Ralen of 6oEdosica Badbooh (91d ed. 2M 10),
p. 538.

History
(960 S.W 2d^7^

512
.C,aae ]:tli

Amended eR.^,1999, by order of Feb. 79,
1998
^,19s2 (w1-u s.w.zd (Texca.n, 10. Sa^

Sep
t. R. ^ s i p

order ^
^

TRE 513. COMMENT UPON OR
INFERENCE FROM CLAIM OF

PRIVILEGE; INSTRUCTION

(a) Comment or Inference Not Permitted. Ex-
cept as permitted In Rule 504(b)(2), the claim of a
privilege, whether In the present proceeding or upon a
prior occasion, Is not a proper subject of comment by
judge or counsel, and no inference may be drawn there-
from.

(b) Clalming Prlvilege Without LLnowledge of
Jury. In jury cases, proceedings shall be conducted, to
the extent practicable, so as to facilitate the making of
claims of privilege without the knowledge of the jury.

(c) Claim of Privilege Against Sell Incrimina-
tion In Ctvi.l Cases. Paragraphs (a) and (b) shall not

O'CONNOR'll TR1At RYL611 1029
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(2) asserts a specific privilege for each item or
group of Items withheld.

(c) Exemption. Without complying with para-
graphs (a) and (b), a party may withhold a privileged
communication to or from a lawyer or lawyer's repre-
sentative or a privileged document of a lawyer or law-
yer's representative-

(1) created or made from the point at which a party
consults a lawyer with a view to obtaining professional
legal services from the lawyer In the prosecution or de-
fense of a specific claim in the litigation in which dis-
covery is requested, and

(2) concerning the litigation in which the discov-
ery is requested.

(d) Prfallege not maiaed by production. A party
who produces material or Information without intend-
ing to waive a claim of privilege does not waive that
claim under these rules or the Rules of Evidence if-
within ten days or a shorter time ordered by the court,
after the producing party actually discovers that such
production was made-the producing party amends
the response, identifying the material or Inforrnation
produced and stating the privilege asserted-If the pro-
ducing party thus amends the response to assert a
privilege, the requesting party must promptly return
the specified material or information and any copies
pending any ruling by the court denying the privilege.

=Hearing and Raling on Objections and
Assertions of Prtvtlege.

(a) Hearing. Any party may at any reasonable time
request a hearing on an objection or claim of privilege
asserted under this rule. The party making the objec-
tion or asserting the privilege must present any evi-
dence necessary to support the objection or privilege.
The evidence may be testimony presented at the hear-
ing or affidavits served at least seven days before the
hearing or at such other reasonable time as the court
permits. If the court determines that an in camera re-
view of some or all of the requested discovery is neces-
sary, that material or information must be segregated
and produced to the court in a sealed wrapper within a
reasonable time following the hearing.

(b) Ruling. To the extent the court sustains the ob-
jection or claim of privilege, the responding party has
no further duty to respond to that request. To the extent
the court overrules the objection or claim of privilege,

VIL PROCEDURE

sCOVCRY

93

the responding party must produce the requested mate-
rial or information within 30 days after the court's nd-
Ing or at such time as the court orders. A party need not
request a ruling on that party's own objection or asser-
tion of privilege to preserve the objection or privilege.

(c) Use of material or inforrnation withheld
nnderdabn ofprlo!lege. A party may not use-at any
hearing or trial-material or tnforniation withheld
from discovery under a claim of privilege, including a
claim sustained by the court, without timely amending
or supplementing the party's response to that discovery.

.® Amending or 3upplementLng Responses
to Written Discovery.

(a) Duty to amend or supplement. If a party
learns that the party's response to written discovery
was incomplete or incorrect when made, or, although
complete and correct when made, is no longercomplete
and correct, the party must amend or supplement the
response:

(1) to the extent that the written discovery sought
the identification of persons with knowledge of relevant
facts, trial witnesses, or expert witnesses, and

(2) to the extent that the written discovery sought
other information, unless the additional or corrective
infonnatton has been made known to the other parties
in writing, on the record at a deposition, or through
other discovery responses.

(b) 79me and lbrm ofamended orsupplemental
response. An amended or supplemental response must
be made reasonably promptly after the party discovers
the necessity for such a response. Except as otherwise
provided by these rules, It is presumed that an amended
or supplemental response made less than 30 days before
trial was not made reasonably promptly. An amended or
supplemental response must be in the same fortn as the
initial response and must be verified by the party if the
original response was required to be verified by the
party, but the failure to comply with this requirement
does not make the amended or supplemental response
untimely unless the party making the response refuses
to correct the defect with(n a reasonable time after it Is
pointed out.

® Falling to Timely Respond-Effect on
Triai.

(a) 8xclailon of evidence and exceptlona. A
party who fails to make, amend, or supplement a dis-
covery response In a timely manner may not introduce

O'CONNOR'/ Y'tiAS RULtG 861
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(4) the expert's mental impressions and opinions
formed or made In connection with the case In which
discovery Is sought, and any methods used to derive
them;

(5) any bias of the witness;

(6) all documents, tangible things, reports, models,
or data compilations that have been provided to, re-
viewed by, or prepared by or for the expert in anticipa-
don of a testifying expert's testimony;

(7) the expert's current resume and bibliography.
(f) Indernn/ty and Insuring agmements. Except

as otherwise provided by law, a party may obtain discov-
ery of the existence and contents of any Indemnity or
insurance agreement under which any person may be
liable to satisty part or all of a judgment rendered in the
action or to indemnlfy or reimburse for payments made
to satisfy the Judgment. Information concerning the in-
demnity or insurance agreement Is not by reason of
disclosure admissible In evidence at trial.

(g) Settlement agreementa. A party may obtain
discovery of the existence and contents of any relevant
portions of a settlement agreemenL Information con-
cerning a settlement agreement is not by reason of dis-
dosure admissible In evidence at triaL

(h) Statements of persons with knowledge of
releoant Racts. A party may obtain discovery of the
statement of any person with knowledge of relevant
facta--a "witness statement"-regardless of when the
statement was made. A witness statement Is (1) a writ-
ten statement signed or otherwise adopted or approved
In writing by the person making it, or (2) a steno-
graphic, mechanical, electrical, or other type of record-
ing of a witness's oral statement, or any substantially
verbatim transcription of such a recording. Notes taken
during a conversation or Interview with a witness are
not a witness statement. Any person may obtain, upon
written request, his or her own statement concerning
the lawsuit, which is In the possession, custody or con-
trol of any party.

(1) Potentlal parties. A party may obtain discov-
ery of the name, address, and telephone number of any
potential party.

(J) Conterrttons. A party may obtain discovery of
any other party's legal contentions and the factual
bases for those contentions.

® Limitations on Scope of Discovery. The
discovery methods permitted by these rules should be

limited by the court if It determines, on motion or on its
own Initiative and on reasonable notice, that

(a) the discovery sought Is unreasonably cumuia-
tive or duplicative, or Is obtainable from some other
source that is more convenient, less burdensome, or
less expensive; or s

(b) the burden or expense of the proposed discov.
ery outweighs Its likely benefit, taking Into account the.
needs of the case, the amount in controversy, the par-
ties' resoun.ea, the importance of the Issues at stake
the litigation, and the importance of the proposed dis-`
covery in resolving the Issues.

Work Product.
(a) Work product detbred Work product oom=

prises:
(1) material prepared or mental impressions deve

oped in anticipation of litigation or for trial by or for a`
party or a party's representatives, including the party's
attorneys, consultants, sureties, indemnitora, insure""
employees, or agents; or .. ^^

(2) a communication made in anticipatioii of sili=
gation or for trial between a party and the party's repre;
sentatives or among a party's representatives, indud- '.;
ing the party's attorneys, consultants, sureties," -;;
Indemnitors, Insurers, employees, or agents.

(b) Protection of wont product.
(1) Protection of core work pmduct--attorner

mental pr»ceaaes Core work product-the work product
of an attorney or an attomey's representative that con•;;
tains the attorney's or the attorney's represenlative'i :"
mental Impressions, opinions, conclusions, or Iegaf: '^;
theories-is not discoverable.

(2) Protection of other work pnoduct Any other'
work product is discoverable only upon a showing that1'-,:.4
the party seeking discovery has substantial need of the;;,
materials in the preparation of the paity's case and,that".
the party Is unable without undue hardship to obtain.r:a;
the substantial equivalent of the material by otlier
means.

(3) fncrdental disclosure of attorney mental po =
cesres. It is not a violation of subparagraph (1) if disdo- :
sure ordered pursuant to subparagraph (2) incidenW:`:,
discloses by Inference attorney mental processes other ..
wise protected under subparagraph (1).

(4) Limiting dlsclosune of inental prroceaaes• If a k

court orders discovery of work product pursuant to suM ;^
paragraph (2), the court must-insofar as possibie-=;.,.^

•r:
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protect against disclosure of the mental impressions,
opinions, condusions, or legal theories not otherwise
discoverable.

(c) Cszceptiona. Even if made or prepared In an-
ticipation of litigation or for trial, the following is not
work product protected from discovery:

(1) infonnation discoverable under Rule 192.3
concerning experts, trial witnesses, witness state-
ments, and contentions;

(2) trial exhibits ordered disclosed under Rule 166
or Rule 190.4;

(3) the name, address, and telephone number of
any potential party or any person with knowledge of rel-
evantfacts;

(4) any photograph or electronic image of underiy-
ing facts (e.g., a photograph of the accident scene) or a
photograph or electronic image of any sort that a party
intends to offer into evidence; and

(5) any work product created under circumstances
within an exception to the attorney-client privilege in
Rule 503(d) of the Rules of Evidence.

(d) Prfctlege. For purposes of these rules, an as-
sertion that material or infonnation is work product Is
an assertion of privilege.

Protective Orders.
(a) Motiom A person from whom discovery Is

sought, and any other person affected by the discovery
request, may move within the time permitted for re-
sponse to the discovery request for an order protecting
that person from the discovery sought A person should
not move for protection when an objection to written
discovery or an assertion of privilege is appropriate, but
a motion does not waive the objection or assertion of
privilege. If a person seeks protection regarding the
time or place of discovery, the person must state a rea-
sonable time and place for discovery with which the
person will comply. A person must comply with a re-
quest to the extent protection is not sought unless it is
unreasonable under the circumstances to do so before
obtaining a ruling on the motion.

(b) Onder. To protect the movant from undue bur-
den, unnecessary expense, harassment, annoyance, or
invasion of personal, constitutional, or property rights,
the court may make any order in the interest of justice
and may-among other things-order that

(1) the requested discovery not be sought in whole
or In path

(2) the extent or subject matter of discovery be
limited;

(3) the discovery not be undertaken at the time or
place specifled;

(4) the discovery be undertaken only by such
method or upon such terms and conditions or at the
time and place directed by the court;

(5) the results of discovery be sealed or otherwise
protected, subject to the provisions of Rule 76a.

® DeHnitlons. As used in these rules-
(a) Written discovery means requests for disdo-

sure, requests for production and inspection of docu-
ments and tangible things, requests for entry onto prop-
erty, interrogatories, and requests for admission.

(b) Possession, custody, or control of an item
means that the person either has physical possession
of the Item or has a right to possession of the Item that
is equal or superior to the person who has physical pos-
session of the item.

(c) A testifying expert Is an expert who may be
called to testify as an expert witness at trial.

(d) A consulting expert is an expert who has been
conaulted, retained, or specially empbyed by a party In
anticipation of litigation or in preparation for trial, but
who Is not a testifying expert.

Camenu to 1999 ehangc
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One remaining issue is whether we want to take up the question of selective waiver that
the feds did not. Here's a good summary of some of the issues which can be found at
http://federalevidence.com/node/ 177

The circuits are divided on whether a selective waiver rule should apply, with most circuits

rejecting the selective waiver doctrine. See Zn re: Qwest Communlcatlons Internadonal

Inc., Securities L/dgatlon, 450 F.3d 1179 (10th Cir. 2006) (discussing circuit split)

(reviewed In 3 FED. EVID. REV. 885 (July 2006)). Because this Issue Is likely to come up

again, it Is useful to review recent developments on this Issue.

The Initial request for the Judicial Conference to consider and propose reform legislation

concerning the attorney-client privilege Included a request for a proposal which would 'allow

persons and entities to cooperate with government agencies by turning over privileged

Infon•nation without waiving all privileges as to other parties in subsequent litigatlon.' See

Letter of House Judiclary Committee Chairman James Sensenbrenner, Jr. to Ralph

Mecham, Director, Administrative Office of the U.S. Courts (dated Jan. 23, 2006).

The Advisory Committee on Evidence Rules considered the following selective waiver

language:

"(c) Selective waiver. - In a federal or state proceeding, a disclosure of a communication or

Inforrnatlon covered by the attorney-client privilege or work product protection - when made

to a federal publlc office or agency in the exercise of Its regulatory, Investigative, or

enforcement authority - does not operate as a waiver of the privilege or protection in favor of

non-governmental persons or entitles. The effect of disclosure to a state or local government

agency, with respect to non-govemmental persons or entities, is governed by appiicabie state

law. Nothing In this rule limits or expands the authority of a government agency to disclose

communications or information to other government agencies or as otherwise authorized or

required by law.'

The Draft Advisory Committee Note explained the purpose of the provision:

'Subdivision (c): Courts are In conflict over whether disclosure of privileged or protected

Information to a government agency conducting an Investigation of the client constitutes a

general waiver of the Informatton disclosed. Most courts have rejected the concept of `selectlve

waiver,' holding that waiver of privileged or protected Information to a government agency

constitutes a waiver for all purposes and to all parties. See, e.g., Westinghouse Electrfc Corp.

v. Republic of the Phlllpplnes, 951 F.2d 1414 (3d Cir. 1991). Other courts have held that

selective waiver Is enforceable if the disclosure Is made subject to a confidentlality agreement

with the government agency. See, e.g., Teachers Insurance & Annuity Association ofAmertca

7
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RULE 504. HUSBAND-WIFE PRIVILEGES

(this the current rule)

(a) Confidential Communication Privilege.

(1) Definition. A communication is confidential if it is made privately by any person to the
person's spouse and it is not intended for disclosure to any other person.

(2) Rule of privilege. A person, whether or not a party, or the guardian or representative of an
incompetent or deceased person, has a privilege during marriage and afterwards to refuse to
disclose and to prevent another from disclosing a confidential communication made to the
person's spouse while they were married.

(3) Who may claim the privilege. The confidential communication privilege may be claimed by
the person or the person's guardian or representative, or by the spouse on the person's behalf. The

authority of the spouse to do so is presumed.

(4) Exceptions. There is no confidential communication privilege:

(A) Furtherance of crime orfraud. If the communication was made, in whole or in part, to
enable or aid anyone to commit or plan to commit a crime or fraud.

(B) Proceeding between spouses in civil cases. In (A) a proceeding brought by or on behalf of
one spouse against the other spouse, or (B) a proceeding between a surviving spouse and a
person who claims through the deceased spouse, regardless of whether the claim is by testate or
intestate succession or by inter vivos transaction.

(C) Crime against spouse or minor child. In a proceeding in which the party is accused of
conduct which, if proved, is a crime against the person of the spouse, any minor child, or any
member of the household of either spouse, or, in a criminal proceeding, when the offense
charged is under Section 25.01 Penal Code (Bigamy).

(D) Commitment or similar proceeding. In a proceeding to commit either spouse or otherwise to
place that person or that person's property, or both, under the control of another because of an
alleged mental or physical condition.

(E) Proceeding to establish competence. In a proceeding brought by or on behalf of either spouse
to establish competence.

(b) Privilege not to Testify in Criminal Case.

(1) Rule of privilege. In a criminal case, the spouse of the accused has a privilege not to be called
as a witness for the state. This rule does not prohibit the spouse from testifying voluntarily for
the state, even over objection by the accused. A spouse who testifies on behalf of an accused is
subject to cross-examination as provided in rule 611(b).



•
(2) Failure to call as witness. Failure by an accused to call the accused's spouse as a witness,
where other evidence indicates that the spouse could testify to relevant matters, is a proper
subject of comment by counsel.

(3) Who may claim the privilege. The privilege not to testify may be claimed by the person or the
person's guardian or representative but not by that person's spouse.

(4) Exceptions. The privilege of a person's spouse not to be called as a witness for the state does
not apply:

(A) Certain criminal proceedings. In any proceeding in which the person is charged with a crime
against the person's spouse, a member of the household of either spouse, or any minor, or in an
offense charged under Section 25.01, Penal Code (Bigamy).

(B) Matters occurring prior to marriage. As to matters occurring prior to the marriage.

Notes and Comments

Comment to 1997 change: The rule eliminates the spousal testimonial privilege for prosecutions
in which the testifying spouse is the alleged victim of a crime by the accused. This is intended to
be consistent with Code of Criminal Procedure article 38.10, effective September 1, 1995.

RULE 504. AUSBAND-WIFE PRIVILEGES
(Prof Janicke's proposed changes, in redline)

(a) Confidential Communication Privilege.

(1) Definition. A communication is confidential if it is made privately by any person to the
person's spouse and it is not intended for disclosure to any other person.

(2) Rule of privilege. A person, whether or not a party, or the guardian or representative of an
incompetent or deceased person, has a privilege during marriage and afterwards to refuse to
disclose and to prevent another from disclosing a confidential communication made to the
person's spouse while they were married.

(3) Who may claim the privilege. The confidential communication privilege may be claimed by
the person or the person's guardian or representative, or by the spouse on the person's behalf. The
authority of the spouse to do so is presumed.

(4) Exceptions. There is no confidential communication privilege:

(A) Furtherance of crime or fraud. If the communication was made, in whole or in part, to
enable or aid anyone to commit or plan to commit a crime or fraud. .

2



. •
(B) Proceeding between spouses in civil cases. In (A) a proceeding brought by or on behalf of
one spouse against the other spouse, or (B) a proceeding between a surviving spouse and a
person who claims through the deceased spouse, regardless of whether the claim is by testate or
intestate succession or by inter vivos transaction.

(C) Crime against spouse or minor child. In a proceeding in which the party is accused of
conduct which, if proved, is a crime against the person of the spouse, any minor child, or any
member of the household of either spouse, or, in a criminal proceeding, when the offense
charged is under Section 25.01 Penal Code (Bigamy).

(D) Commitment or similar proceeding. In a proceeding to commit either spouse or otherwise to
place that person or that person's property, or both, under the control of another because of an
alleged mental or physical condition.

(E) Proceeding to establish competence. In a proceeding brought by or on behalf of either spouse

to establish competence.

(b) Privilege not to Testify in Criminal Case.

(1) Rule of privilege. In a criminal case, the spouse of the accused has a privilege not to be called
as a witness for the state. This rule does not prohibit the spouse from testifying voluntarily for
the state, even over objection by the accused. A spouse who testifies on behalf of an accused is
subject to cross-examination as provided in rule 611(b).

(2) Failure to call as witness. Failure by an accused to call the accused's spouse as a witness,
where other evidence indicates that the spouse could testify to relevant matters, is a proper
subject of comment by counsel.

(3) Who may claim the privilege. The privilege not to testify may be claimed by the accused's Deleted: person
spousg, or by that spouse'sguardian or representative but not by the accuse .• Deieted: the person's

(4) Erceptions. The privilege of an accused person's spouse not to be called as a witness for the
state does not apply:

(A) Certain criminal proceedings. In any proceeding in which the accused person is charged
with a crime against the accused person's spouse, a member of the household of either spouse, or
any minor, or in an offense charged under Section 25.01, Penal Code (Bigamy).

(B) Matters occurring prior to marriage. As to matters occurring prior to the marriage.

Deleted: at person's spouse
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PROPOSED AMENDMENT TO TEXAS RULE OF EVIDENCE 511
(Jan 20, 2011 revised draft)

Rule 511. Waiver by Voluntary Disclosure

(a) General Rule

A person upon whom these rules confer a privilege against disclosure waives the
privilege if:

(1) the person or a predecessor of the person while holder of the privilege voluntarily
discloses or consents to disclosure of any significant part of the privileged matter unless
such disclosure itself is privileged; or

(2) the person or a representative of the person calls a person to whom privileged
communications have been made to testify as to the person's character or character trait
insofar as such communications are relevant to such character or character trait.

(b) Limitations on Waiver

Notwithstanding paragraph (a), the following provisions apply, in the circumstances set out, to
disclosure of a communication or information privileged by these rules or covered by the work-product
protection.

(1) Disclosure made in a federal or state proceeding or to a federal or
state office or agency; scope of a waiver. - When the disclosure is made in a
federal or state proceeding of any state or to a federal or state office or agency of
any state. and waives the privilege or protection, the waiver extends to an
undisclosed communication or information only if.

(A) the waiver is intentional;

(B) the disclosed and undisclosed communications or
information concern the same subject matter; and

(C) they ought in fairness to be considered together.

(2) Inadvertent Disclosure in State Civil Proceedings. - When made in a
Texas state proceeding, an inadvertent disclosure does not operate as a waiver if
the holder followed the procedures of Tex. R. Civ. P. 193.3(d).

EXHIBIT
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(3) Controlling Effect of a Court Order (alternative #1)

A disclosure made in litigation pending before a federal court or a state
court of any state that has entered an order that the privilege or protection
is not waived by disclosure connected with the litigation pending before
that court is also not a waiver in a Texas state proceeding.

(3) Controlling Effect of a Court Order (alternative #2)

(3)

(A) Order ofany state court. A disclosure made pursuant to an order
of a state court of any state that the privilege or protection is not
waived by disclosure connected with the litigation pending before
that court is also not a waiver in any Texas state proceeding.

(B) Order of a federal court. A disclosure made in litigation pending
before a federal court that has entered an order that the privilege or
protection is not waived by disclosure connected with the litigation
pending before that court is also not a waiver in a Texas state
proceeding. -.

Controlling Effect of a Court Order (alternative #3- currently favored
by AREC)

(A) Generally. A disclosure made in litigation pending before a
federal court or a state court of any state that has entered an order
that the privilege or protection is not waived by disclosure
connected with the litigation pending before that court is also not a
waiver in a Texas state proceeding.

(B) Limitation for order of a state court. The order of a state court of
any state that the privilege or protection is not waived by
disclosure connected with the litigation pending before that court is
not effective in a Texas state proceeding (except the proceeding in
which the order is entered) unless the disclosure was made either
pursuant to the court order or pursuant to an agreement of the
parties, subsequently incorporated into an order of the court,
regarding the effect of a disclosure.
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(4) Controlling Effect of a Party Agreement. - An agreement on the effect
of disclosure in a state proceeding of any state is binding only on the parties to the
agreement, unless it is incorporated into a court order.

Comment

The addition of Rule 511(b) is designed to align Texas law with Federal Rule 502, which was
enacted in 2008 and which governs only lawyer-client privilege and work-product waivers.
Consequently, Rule 511(b) addresses only those waiver issues addressed in Federal Rule 502.
As the phrase "in the circumstances set out" in the first sentence of Rule 511(b) makes clear,
Rule 511(b) governs only certain types of waiver issues regarding the lawyer-client privilege and
work-product. The failure to address in Rule 511(b) other waiver issues and waiver issues
regarding other privileges or protections is not intended to affect the law regarding those other
issues, privileges or protections.

Rule 511(b) does not govern whether an inadvertent disclosure of privileged matter constitutes a
waiver. An inadvertent disclosure that is made in the course of state civil discovery is governed
by Texas Rule of Civil Procedure 193.3(d). An inadvertent disclosure that is made in a Federal
proceeding or to a Federal office or agency is governed by Federal Rule 502(b).

Rule 511(b) intentionally does not define "work product." It is anticipated that courts will apply
the definition of "work product" applicable at the time. See, e.g., TEx. R. Civ. P. 192.5 (defining
"work product" for civil cases), and Pope v. State, 207 S.W.3d 352, 35.7-363 (Tex. Crim. App.
2006) (addressing "work product" in criminal case).

Rule 511(b) provides the rule of decision governing the effect disclosures made to offices or
agencies of any state, and to disclosures, orders, or agreements made in proceedings pending in
courts of any state.

Rule 511(b)(3) recognizes that "[c]onfidentiality orders are becoming increasingly important in limiting
the costs of privilege review and retention, especially in cases involving electronic discovery." Advisory
Committee's Note to Federal Rule of Evidence 502. Rule 511 (b)(3) authorizes the use of such
confidentiality orders and addresses to extent to which Texas courts are bound by such confidentiality
orders entered by a federal court, the court of another state, or another Texas court.

Rule 511 (b)(4) makes clear that a confidentiality agreement entered into between parties that has
not been incorporated into a court order binds only the parties to the agreement. The effect of a
confidentiality order entered by a court-whether of the court's own devising or that
incorporates an agreement between the parties-is governed by Rule 511(b)(3).
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Comments that could accompany Alternative #3 to part (3), above:

Rule 511(b)(3) recognizes that "[c]onfidentiality orders are becoming increasingly important in limiting
the costs of privilege review and retention, especially in cases involving electronic discovery. " Advisory
Committee's Note to Federal Rule of Evidence 502. Rule 511(b)(3) authorizes the use of such
confidentiality orders and addresses to extent to which Texas courts are bound by such confidentiality
orders entered by a federal court, the court of another state, or another Texas court.

When a federal court enters such an order- -providing that a disclosure connected with the
litigation pending before that court of lawyer-client or work-product privileged material does
not constitute a waiver-Rule 511(b)(3)(A) provides that Texas courts must honor that order.
That is mandated by Federal Rule of Evidence 502(d).

Likewise, when either another Texas state court or the state court of another state enters such a
confidentiality order, Rule 511(b)(3)(A) provides that Texas courts must honor that order. Rule
511 (b) (3) (B); however, limits in one respect this general rule with regard to such orders entered
by either another Texas state court or the state court of another state. It does not allow a party
who has waived the privilege to undo the waiver as to parties in other litigation or future
adversaries by obtaining an after-the fact order protecting already-waived material. For
example, a party that deliberately discloses privileged material by blogging, see, e.g., Lenz v.
Universal Music Corp., 2010 WL 4286329 (N.D.Cal. 2010), would ordinarily be deemed to have
waived the privilege under the applicable provisions of Rule 511(a) and (b)(1)-(2). Even if the
parties had previously agreed to or the court had previously entered a confidentiality order
providing that disclosure ofprivileged material during discovery would not constitute a waiver,
the disclosure by blogging would not have been pursuant to such an agreement or order and
would still constitute a waiver. A party should not be permitted to undo the waiver by offering to
settle the case on terms favorable to its opponent on the condition that the opponent not object to
the party's obtaining a court order declaring that no waiver had occurred. If a. court.were to
enter such an order, Rule 511(b)(3)(B) provides that a Texas court would not be bound by that
order. This limitation in Rule 511(b)(3)(B) applies only to such orders entered by state courts
because Federal Rule of Evidence 502(d) arguably would compel state. courts to honor such
orders entered by federal courts.

Rule 511(b)(4) makes clear that a confidentiality.agreement entered into between parties that
has not been incorporated into a court order binds only the parties to the agreement. The effect
of a confidentiality order entered by a court-whether of the court's own devising or that
incorporates an agreement between the parties-is governed by Rule 511(b)(3).
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To: Supreme Court Rules Advisory Committee
From: Discovery Rules Subcommittee
Date: December 1, 2010
Subject: Amendments to Federal Rule of Civil Procedure 26

The Texas Supreme Court has asked the SCAC to examine whether the recently adopted
amendments to Federal Rule 26 should be incorporated in some fashion as part of the Texas
Rules of Civil Procedure. Federal Rule 26 has two significant differences from state practice.

The first is that Rule 26(a)(2) requires that a party produce a written report for any expert
who is "retained or specially employed to provide expert testimony in the case or one whose
duties as the party's employee regularly involve giving expert testimony." In contrast, current
Texas practice provides that a party must request an expert report, and the responding party may
either tender the expert for deposition or provide the report. If the requesting party desires a
report in addition to an expert's deposition, it must seek a court order requiring a report. In other
words, under Texas practice, an expert report is not required absent a request and a court order,
so long as the party produces the expert for deposition. Under the new federal rule, a written
report is required absent an agreement of the parties or a court order relieving the parties of the
obligation to produce written reports. Here is the text of the Texas Rules and the new federal
rule on this matter:

1. Current Texas Rule of Civil Procedure 195: Discovery Regarding Testifying Expert
Witnesses

A. Rule 195. I. Permissible Discovery Tools:

A party may request another party to designate and disclose information
concerning testifying expert witnesses only through a request for disclosure under
Rule 194 >[FN 1] and through depositions and reports as permitted by this rule.

B. Rule 195.5. Court-Ordered Reports:

If the discoverable factual observations, tests, supporting data, calculations,
photographs, or opinions of an expert have not been recorded and reduced to

EXHIBIT,,^9,
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tangible form, the court may order these matters reduced to tangible form and
produced in addition to the deposition.

11. Federal Rule 26(a)(2) (as amended). Disclosure of Expert Testimony:

A. In General. . . . a party must disclose to the other parties the identity of any
witness it may use at trial to present evidence under Federal Rule of Evidence
702, 703, or 705.

B. Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or
ordered by the court, this disclosure must be accompanied by a written report--
prepared and signed by the witness--if the witness is one retained or specially
employed to provide expert testimony in the case or one whose duties as the
party's employee regularly involve giving expert testimony. The report must
contain:

(i) a complete statement of all opinions the witness will express and the
basis and reasons for them;

(ii) the facts or data considered by the witness in forming them;

(iii) any exhibits that will be used to summarize or support them;

(iv) the witness's qualifications, including a list of all publications authored
in the previous 10 years;

(v) a list of all other cases in which, during the previous 4 years, the witness
testified as an expert at trial or by deposition; and

(vi) a statement of the compensation to be paid for the study and testimony
in the case.

C. Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or
ordered by the court, if the witness is not required to provide a written report, this
disclosure must state:

(i) the subject matter on which the witness is expected to present evidence
under Federal Rule of Evidence 702, 703, or 705; and

(ii) a summary of the facts and opinions to which the witness is expected to
testify.

Recommendation: The subcommittee recommended that the SCAC keep the current
Texas court practice on this matter for two reasons. First, and primarily, it is the sub-
committee's view that the Texas state practice is more cost effective. It does not require reports
when a deposition and initial disclosures will do, thus saving the cost of drafting and preparing



formal reports in the many cases that do not warrant them. Second, the subcommittee is not
aware that current Texas practice has presented any problems for the practitioner or the courts.
The sub-committee notes, however, that, under the new federal rule, a party seeking the
deposition of an expert who has provided a written report must pay that expert's reasonable fee
for time spent in "responding to discovery," (i.e. preparing for and testifying by deposition?) and
this cost-shifting should be factored into the analysis of whether to incorporate the federal rule in
state practice.

***

The second difference has to do with work product protection for testifying experts.
Under the new Federal Rule 26, a work product privilege is extended to the work a testifying
expert does to prepare his report in a case, including discussions with counsel and draft reports.
In contrast, Texas practice provides that any draft reports and discussions between counsel and a
testifying expert are discoverable. Here is the text of the Texas Rules and the new Federal Rule
on this matter:

1. Current Texas Rule of Civil Procedure 192: Expert Work Product

A. Rule 192.3(e). Testifying and Consulting Experts:

The identity, mental impressions, and opinions of a consulting expert whose
mental impressions and opinions have not been reviewed by a testifying expert
are not discoverable. A party may discover the following information regarding a
testifying expert or regarding a consulting expert whose mental impressions or
opinions have been reviewed by a testifying expert:

(1) the expert's name, address, and telephone number;
(2) the subject matter on which a testifying expert will testify;
(3) the facts known by the expert that relate to or form the basis of the expert's

mental impressions and opinions formed or made in connection with the case in
which the discovery is sought, regardless of when and how the factual information
was acquired;
(4) the expert's mental impressions and opinions formed or made in connection with

the case in which discovery is sought, and any methods used to derive them;
(5) any bias of the witness;
(6) all documents, tangible things, reports, models, or data compilations that have

been provided to, reviewed by, or prepared by or for the expert in anticipation of a
testifying expert's testimony;
(7) the expert's current resume and bibliography.

B. Rule 192.5 (b). Protection of Work Product:



(1) Protection of Core Work Product-Attorney Mental Processes. Core work
product--the work product of an attorney or an attorney's representative that contains
the attorney's or the attorney's representative's mental impressions, opinions,
conclusions, or legal theories--is not discoverable.
(2) Protection of Other Work Product. Any other work product is discoverable only

upon a showing that the party seeking discovery has substantial need of the materials
in the preparation of the party's case and that the party is unable without undue
hardship to obtain the substantial equivalent of the material by other means.
(3) Incidental Disclosure of Attorney Mental Processes. It is not a violation of

subparagraph ( I) if disclosure ordered pursuant to subparagraph (2) incidentally
discloses by inference attorney mental processes otherwise protected under
subparagraph (1).

(4) Limiting Disclosure of Mental Processes. If a court orders discovery of work
product pursuant to subparagraph (2), the court must--insofar as possible--protect
against disclosure of the mental impressions, opinions, conclusions, or legal theories
not otherwise discoverable.

C. Rule 192.5(c). Exceptions: Even if made or prepared in anticipation of litigation
or for trial, the following is not work product protected from discovery:

(1)information discoverable under Rule 192.3 concerning experts, trial witnesses,
witness statements, and contentions;

IT. Federal Rule 26(b)(3) and (4) (as amended). Trial Preparation, Materials and Experts:

A. Documents and Tangible Things. Ordinarily, a party may not discover documents
and tangible things that are prepared in anticipation of litigation or for trial by or
for another party or its representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4),
those materials may be discovered if

(i) they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need for the materials to prepare its
case and cannot, without undue hardship, obtain their substantial equivalent by
other means.

B. Protection Against Disclosure. If the court orders discovery of those materials, it
must protect against disclosure of the mental impressions, conclusions, opinions,
or legal theories of a party's attorney or other representative concerning the
litigation.

C. Previous Statement. Any party or other person may, on request and without the
required showing, obtain the person's own previous statement about the action or
its subject matter. If the request is refused, the person may move for a court order,
and Rule 37(a)(5) applies to the award of expenses. A previous statement is



either:

(i) a written statement that the person has signed or otherwise adopted or
approved; or

(ii) a contemporaneous stenographic, mechanical, electrical, or other
recording--or a transcription of it--that recites substantially verbatim the person's
oral statement.

(4) Trial Preparation: Experts.

A. Deposition of an Expert Who May Testify. A party may depose any person who
has been identified as an expert whose opinions may be presented at trial. If Rule
26(a)(2)(B) requires a report from the expert, the deposition may be conducted
only after the report is provided.

B. Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A)
and (B) protect drafts of any report or disclosure required under Rule 26(a)(2),
regardless of the form in which the draft is recorded.

C. Trial-Preparation Protection for Communications Between a Party's Attorney and
Expert Witnesses. Rules 26(b)(3)(A) and (B) protect communications between the
party's attorney and any witness required to provide a report under Rule
26(a)(2)(B), regardless of the form of the communications, except to the extent
that the communications:

(i) relate to compensation for the expert's study or testimony;

(ii) identify facts or data that the party's attorney provided and that the expert
considered in forming the opinions to be expressed; or

(iii) identify assumptions that the party's attorney provided and that the expert
relied on in forming the opinions to be expressed.

D. Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by
interrogatories or deposition, discover facts known or opinions held by an expert
who has been retained or specially employed by another party in anticipation of
litigation or to prepare for trial and who is not expected to be called as a witness
at trial. But a party may do so only:

(i) as provided in Rule 35(b); or

(ii) on showing exceptional circumstances under which it is impracticable for the
party to obtain facts or opinions on the same subject by other means.

E. Payment. Unless manifest injustice would result, the court must require that the



party seeking discovery:

(i) pay the expert.a reasonable fee for time spent in responding to discovery under
Rule 26(b)(4)(A) or (D); and

(ii) for discovery under (D), also pay the other party a fair portion of the fees and
expenses it reasonably incurred in obtaining the expert's facts and opinions.

(5) Claiming Privilege or Protecting Trial-Preparation Materials.

(A) Information Withheld. When a partywithholds information otherwise
discoverable by claiming that the information is privileged or subject to protection as
trial-preparation material, the party must:

(i) expressly make the claim; and

(ii) describe the nature of the documents, communications, or tangible things not
produced or disclosed--and do so in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the claim.

Recommendation: The subcommittee has no recommendation on this matter, and would
like the input of the SCAC. Arguments for adopting the federal' rule include that it is desirable in
matters of privilege that conformity exist in state and federal practice so as not to trip up the
practitioner, and that it allows for a healthy examination of the case between a retained expert
and counsel in preparing a case for trial. In addition, a wide array of lawyer groups favored the
adoption of the federal rule. Arguments against adopting the federal rule include that is cloaks at
least some aspects of an expert's thought processes in secrecy and makes that expert's opinions
less susceptible to testing by cross-examination. In addition, the sub-committee is unaware of
any problems in current Texas practice, but it would like to hear the input of the entire committee
before proceeding further.
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The subcommittee recently issued a memorandum addressing the amendments to Federal
Rule of Civil Procedure 26 and the inconsistencies between the amended FRCP 26 and the Texas
Rules of Civil Procedure governing discovery related to experts, specifically Rules 192 and 195.

The federal amendments are summarized as two changes from Texas Rules:

a. All retained experts must provide a signed report upon designation which must
contain defined elements according to new Rule 26(a)(2)(B); and

b. Report drafts and communications between attorney and testifying expert are
protected from discovery.

I certainly cannot speak for any group as discordant as plaintiff's civil trial lawyers. I did
conduct an informal survey of attorneys through e-mails and listservers on this topic. Surprisingly,
there appeared to be general consensus among members of the bar on these two changes:

1) Not a single attorney favored a mandatory report requirement for retained experts,
citing additional litigation cost as the primary issue; and

2) Almost all attorneys favored expanding a work product protection to communications
with experts and for draft reports.

1. MANDATORY REPORTS BY A RETAINED EXPERT

While their bases may have differed, not a single attorney favored a change to the Federal
Rule mandating a report from any retained expert. The reason given by most is the additional
expense this forces upon an already expensive civil litigation system. Corollary to that objection is
the way the Federal Rule enforces a default position of expense, rather than a preference for allowing
counsel and their clients to design a discovery plan specific for their case and their dispute. This lead
to several compliments given the Tex. R. Civ. P. 195 and its default approach, which is considered
to allow case specific design and more discretion. For example, one attorney responded:
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Memo: Amendments to Federal Rule of Civil Procedure 26
Jim M. Perdue, Jr.
January 13, 2011

The discretionary report requirement of the Texas Rules enables the lawyer to tailor
the strategy and expense load to the case. This flexibility is the true genius of the
Texas Rules. Also, Federal Rule 26 is silent about the timing of expert depositions
and there is always a fight about when the plaintiffs experts are going to be deposed.

The Texas Rules diverge from the Federal Rules in more ways than an inflexible report
requirement. Engrafting a report requirement into the Texas Rule in the interest of uniformity makes
little sense unless all of the Federal Rule's other differences become the Texas Rule. For example,
Fed. R. Civ. P. 26(b)(4)(C) shifts the cost of deposing a retained expert to the party seeking to take
the deposition and doing the question. Texas does not, instead keeping the deposition time costs for
a retained expert the responsibility of the party who retained him or her. Tex. R. Civ. P. 195.7. Fee
shifting for deposition costs makes fair sense when a detailed report has been provided to the other
side informing them of the expert's opinion and what they will say at trial but that party still wants
to depose the expert. But forcing a party to incur the expense of professional time to write a detailed
report, and then require it to incur the additional expense of producing the expert for deposition
simply allows parties to play games with litigation expense (and time) when the substance of the
expert's opinions and potential trial testimony are already known. There is no more significant
driver of litigation expenses than expert fees, and having a mandatory report rule inserted into the
Texas Rule where a party must cover its own experts' deposition fees forces, without variance, a
new, additional layer of expense on every case.

The Federal rule also attempts to define what must be included in a retained expert's report.

The report must contain:

(i) a complete statement of all opinions the witness will express and the basis and
reasons for them;

(ii) the facts or data considered by the witness in fonning them;

(iii) any exhibits that will be used to summarize or support them;

(iv) the witness's qualifications, including a list of all publications authored in the
previous 10 years;

(v) a list of all other cases in which, during the previous 4.years, the witness testified
as an expert at trial or by deposition; and

(vi) a statement of the compensation to be paid for the study and testimony in the
case.

Fed. R. Civ. P. 26(a)(2)(B).
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Memo: Amendments to Federal Rule of Civil Procedure 26
. Jim M. Perdue, Jr.
January 13, 2011

The effort by rule to define what "must" be in a report inevitably proves as difficult as
defining beauty. Texas medical malpractice law exposes the hazards of this approach. While the
proposed report requirement does not meet the level of a statutorily required predicate, it still defines
what must be included in the report. That substantive question is the essence of what has become

a litigation dispute in every Texas medical malpractice case -- whether a report satisfies the relatively
benign definition of a qualifying report under Texas Civil Practice & Remedies Code § 74.351.
Since that enactment, trial court challenges to reports have been followed by appellate challenges
in almost every case, evidenced by the enormous volume of cases forced to address a factually case
specific issue and leading one appellate justice to observe:

Having practiced in the medical malpractice area for seventeen years prior to taking
the bench, I have closely followed the development of the law with regard to the
requirement of expert reports. I also have closely followed the gamesmanship that
has rapidly spawned in this area of the law. This gamesmanship is directly at odds
with the ethical concept that the law's procedures should be used "only for legitimate
purposes." Tex. Disciplinary R. Profl Conduct, preamble ¶ 4. .

Regent Care Ctr. ofLaredo v. Abrego, 2006 WL 3613190 (Tex. App.-San Antonio Dec. 13,
2006, memorandum opinion) (J. Speedlin, concurring).

It appears unavoidable that the question of whether a mandatory report satisfies the rule will
become a"mini- litigation" event. It is easy to foresee Motions to Strike Expert Witness, Motions
to Declare Designation Insufficient, and Motions for Summary Judgment all based upon a
requirement to provide a report intended to disclose opinions under a scope of discovery standard
but that "must" contain certain undefinable elements. It is undeterminable at this point what the
stakes of that dispute may be in federal courts until cases interpret the new rule and explain the'
ramification of a "non-qualifying report." But it is hard to envision an interpretive development
where the report requirement in Fed. R. Civ. P. 26(a)(2)(B) will not add time, litigation expense, and
create additional substantive disputes before trial and appellate courts regarding expert reports.

H. WORK PRODUCT.PROTECTION FOR COMMUNICATIONS WITH EXPERTS
AND DRAFT REPORTS

Contrary to the unanimous objection to the report requirement, there was a general consensus
in support of the changes embodied in Fed. R. Civ. P. 26(b)(3)-(4). The substantive effect is to
protect drafts of reports and the communications between attorney and expert from the scope of
discovery. Presumptively, these changes would become proposed changes to Tex. R. Civ. P.
192.3(e) and 192.5. I never lose faith in this committee's ability to debate an issue, but this
particular issue has been studied by more than a few deliberative bodies before.

The ABA House of Delegates recommended the changes to Rule 26 that would substantively
provide a work product privilege to all attorney communications with retained experts and their draft
reports. The text of the ABA resolution read:
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January 13, 2011

RESOLVED, That the American Bar Association recommends that applicable
federal, state and territorial rules and statutes governing civil procedure be amended
or adopted to protect from discovery draft expert reports and communications
between an attorney and a testifying expert relating to an expert's report, as follows:

(i) an expert's draft reports should not be required to be produced to
an opposing party;
(ii) communications, including notes reflecting communications,
between an expert and the attorney who has retained the expert
should not be discoverable except on a showing of exceptional
circumstances;
(iii) nothing in the preceding paragraph should preclude opposing
counsel from obtaining any facts or data the expert is relying on in
forming his or her opinion, including that coming from counsel, or
from otherwise inquiring fully of an expert into what facts or data the
expert considered, whether the expert considered alternative
approaches or into the,validity of the expert's opinions.

FURTHER RESOLVED, That the American Bar Association recommends that, until
federal, state and territorial rule and statutory amendments are adopted, counsel
should enter voluntary stipulations protecting from discoverydraft expert reports and
communications between attorney and expert relating to an expert's report.

Resolution of the American Bar Association House of Delegates, adopted August 7-8, 2006.

The Report of the Judicial Conference Committee on Rules of Practice and Procedure
recommended the changes to Rule 26 with similar consensus and explained the substantive basis:

The proposed amendments address the problems created by extensive changes to
Rule 26 in 1993, which were interpreted to allow discovery of all communications
between counsel and expert witnesses and all draft expert reports and to require
reports from all witnesses offering expert testimony. More than 15 years of
experience with the rule has shown significant practical problems. Both sets of
amendments to Rule 26 are broadly supported by lawyers and bar organizations,
including the American Bar Association, the Council of the American Bar
Association Section on Litigation, the American College of Trial Lawyers, the
American Association for Justice (formerly ATLA), the Federal Magistrate Judges'
Association, the Lawyers for Civil Justice, the Federation of Defense & Corporate
Counsel, the International Association of Defense Counsel, and the United States
Department of Justice.

Experience with the 1993 amendments to Rule 26, requiring discovery of draft expert
reports and broad disclosure of any communications between an expert and the
retaining lawyer, has shown that lawyers and experts take elaborate steps to avoid
creating any discoverable record and at the same time take elaborate steps to attempt
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to discover the other side's drafts and communications. The artificial and wasteful
discovery-avoidance practices include lawyers hiring two sets of experts - one for
consultation, to do the work and develop the opinions, and one to provide the
testimony - to avoid creating a discoverable record of the collaborative interaction
with the experts. The practices also include tortuous steps to avoid having the expert
take any notes, make any record of preliminary analyses or opinions, or produce any
draft report.

Instead, the only record is a single, final report. These steps add to the costs and
burdens of discovery, impede the efficient and proper use of experts by both sides,
needlessly lengthen depositions, detract from cross-examination into the merits of the
expert's opinions, make some qualified individuals unwilling to serve as experts, and
can reduce the quality of.the experts' work. Notwithstanding these tactics, lawyers
devote much time during depositions of the adversary's expert witnesses attempting
to uncover information about the development of that expert's opinions, in an often
futile effort to show that the expert's opinions were shaped by the lawyer retaining
the expert's services. Testimony and statements from many experienced plaintiff and
defense lawyers presented to the advisory committee before and during the public
comment period showed that such questioning during depositions was rarely
successful in doing anything but prolonging the questioning. Questions that focus on
the lawyer's involvement instead of on the strengths or weaknesses of the expert's
opinions do little to expose substantive problems with those opinions. Instead, the
principal and most successful means to discredit an expert's opinions are by
cross-examining on the substance of those opinions and presenting evidence showing
why the opinions are incorrect or flawed.

Report of the Judicial Conference, Rules, September 2009, pp. 10-12. .

In my personal experience, counsel's efforts to define an expert's opinions through
examination into their correspondence and communication are a rote area of deposition questioning.
Anecdotally, most attorneys reported personal experiences where far too much time is spent in
deposition marking as exhibits then reciting every transmittal letter ever sent the expert, followed
by questions like "What did he mean by that?" or "Didn't that tell you what to do?" The issue of
charges and compensation is addressed routinely, but nothing in the rules change prevents fully
obtaining that information. The amounts and source of such is usually explored, and the rules
change allows fully obtaining that information.

Two additional criteria in measuring a restriction on the scope of discovery can be
considered. Accepting that a large amount of time is spent on discovery into attorney-expert
communication, how does the volume of discovery efforts translate to trial? This can be considered
both (a) in the substantive exploration of an expert's opinion and (b) in collateral issues on which
an expert may be persuasively attacked. The lone objection I received to the rule change felt that the
effort by opposing counsel to direct the opinion of an expert was a substantive issue in the analysis.
Obviously, whether an expert's methodology and opinion has a non-judicial use is a potential
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substantive consideration of admissibility. The fact that an expert worked closely with the attorney
and modified his or her reports at the attorneys direction does not precisely translate to the ultimate
inquiry of non-judicial use. Nothing appears in the rules change to limit the scope of discovery into
that substantive admissibility element.

This leaves consideration of persuasive points during cross examination. Most experiences
that were registered, mine included, state that cross-examination at trial rarely addresses the
communication between expert and attorney. Cross examination of an expert with communications
from opposing counsel at trial invariably is based in the effort to put opposing counsel's conduct on
trial. Personally, I have rarely seen that approach have much success. Exposure of an expert relying
on incorrect data, at variance with recognized literature, or stretching opinions defying the science
or medicine in his field is both more substantive and more persuasive in trial. While there may
indeed be some instance where focus on counsel's communication is professional and appropriate,
the Federal Rule appears to allow discovery in those instances. Fed. R. Civ. P. 26(b)(3)(A) and
(b)(4)(C). I believe most attorneys would admit the situation of an attorney crafting from whole
cloth an expert's opinion or successfully misleading an expert into a conclusion that cannot be
exposed substantively are rare. Rather, the Federal change sets the rule at an appropriate default
position -- where deposition practice will be to focus attorneys on the substance of the expert's
opinion, litigation will assume that attorney communications with their experts were professional
and ethical, and cross-examination will assume that the expert holds ultimate ownership of whatever
he or she puts in a report or is willing to testify to on the record. Present Texas practice, with the
inordinate amount of time used to depose experts on any detail of attorney-expert communication,
reflects a default assumption that within communications there must be something untoward or
unethical. That in itself may be a reason for the change.

J.M.P., Jr.
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Misc. Docket Nos. 08-9010 and 08-9046

FINAL REPORT OF
THE ANCILLARY PROCEEDINGS TASK FORCE

*Submitted to the Supreme Court of Texas on January 24, 2011*

TO THE HONORABLE SUPREME COURT:

L INTRODUCTION

The task force was established by the Texas Supreme Court pursuant to Misc.
Docket No. 08-9010 and No. 08-9046. The task force was charged with the responsibility of
reviewing and making recommendation of necessary revisions to ancillary proceeding rules
contained in Part VI of the Texas Rules of Civil Procedure to clarify the procedures,
modernize the language of the rules, resolves conflicts with other civil procedure rules, and
reflect developments in the law.

The following persons served on the Task Force:

Professor Elaine Carlson, Chair-South Texas College of Law, Houston
Bruce A. Atkins, Law Offices of Bruce Atkins, Houston
Frederick J. Barrow, Littler Mendelson P.C., Dallas
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Donna Brown, Donna Brown, P.C., Austin
Professor William V. Dorsaneo III, Southern Methodist Univ. School of Law, Dallas
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Patrick J. Dyer, Law Offices of Patrick Dyer, Houston
R. David Fritsche, Law Offices of R. David Fritsche, San Antonio
Captain Ryan Gable, Harris County Constable Precinct Four, Houston
Daniel J. Goldberg, Ross, Banks, May, Cron, & Cavin, P.C., Houston
Kent D. Hale, Craig, Terrill, Hale & Grantham, L.L.P., Lubbock
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II. PROCESS OF REVIEW

The task force began meeting in April 2008. Ten full task force meetings
were held in Houston at South Texas College of Law and in Austin at the law offices
of Haynes & Boone. In addition, the various subcommittees held numerous
meetings across the state to prepare recommendations for the full committee's
consideration. Thereafter, an editing subcommittee comprised of Professor Elaine
Carlson, Dulcie Wink, David Fritsche, Pat Dyer, Judge Tom Lawrence 'and Kennon
Peterson undertook the task of modernizing the language of the rules, organizing
the rules in a logical sequence and harmonizing the full committee draft proposals.
The edited final proposals were sent back to subcommittees for any proposed
suggestions and for approval.

III. RECOMMENDATIONS

Attached are the Task Force recommended changes to the Ancillary
Proceeding Rules of Procedure, currently contained in Rules 592-734, affecting
attachment, garnishment, sequestration, distress warrants, injunctions, execution,
turnover and receiverships, trial of right of property and mandamus proceedings.
The Committee was constrained by governing statutes pertaining to ancillary
proceedings. For that reason, the proposed rules are presented together with
companion statutory provisions, as both must be considered in tandem to
comprehend the applicable procedures.

IV. CONCLUSION

The Task Force proposed amendments to the rules of civil procedure
pertaining to Ancillary Proceedings are submitted for consideration of the Supreme
Court. We appreciate the opportunity to participate in this collaborative process.
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PART VI. Rules Relating To Ancillary Proceedings

SECTION 1. INJUNCTIONS

Rule INJ 1 (592). Temporary Restraining Orders'

(a) Application. A temporary restraining order may be sought by a motion or
application2 that must:

(1) contain a plain and intelligible statement of the grounds for injunctive
relief;

(2) state why immediate and irreparable injury, loss, or damage will result if
the temporary restraining order is not granted;

(3) state why the applicant has no adequate remedy at law;

(4) state why the applicant has a probable right to recover on a cause of
action; and

(5) if sought without notice to the adverse party or its attorney, demonstrate
through specific facts, supported by verification or affidavit, that:

(A) notice was not possible or practicable; or

(B) the applicant will sustain substantial damage before notice
can be served and a hearing held.

(b) Verification. All facts supporting the application must be verified or supported by
affidavit by one or more persons having personal lsnowledge of relevant facts that
are admissible in evidence. Pleading on information and belief is insufficient to
support the granting of the application.3

1 This rule has been rewritten completely and contains information from existing Rules 680 through 683.

2 Throughout the injunction rules, the term "application" refers to an application or a motion.

3 This draft requires each element of the application to be supported by sworn allegations. The existing
Texas Rules of Civil Procedure only expressly require sworn averments for TROs that are issued without
notice. In re Texas Natural Resource Conservation Commission cites Millwrights Local Union No. 2484
v. Rust Engineering Company for the proposition that a TRO may issue on merely a sworn petition,
whereas a temporary injunction requires evidence. See In re Tex. Natural Resource Conservation Comm'n,
85 S.W.3d 201, 204 (Tex. 2002) (orig. proceeding); Millwrights Local Union No. 2484 v. Rust Eng'g Co.,
433 S.W.2d 683, 685-87 (Tex. 1968). Neither case addresses the issue of whether a TRO may be granted
without sworn allegations of the elements so long as the opposing party is given notice of the TRO hearing.
No Texas case addresses this issue directly, most likely because TROs are not usually appealable.
However, existing Rule 682 provides that no writ of injunction may be granted without a pleading verified
by affidavit. Because a TRO is a writ of injunction, the sworn pleading rule should apply.

1



(c) Time for Hearing. The court may conduct a hearing on the application at such
time and upon such notice, if any, as directed by the court.

(d) Order. A court may grant the application with or without written or oral notice to
the adverse party or its attorney. Unless provided otherwise by the Texas Family
Code or other statute, every order granting an application for a temporary
restraining order must:

(1) state the date and hour of issuance;

(2) state why immediate and irreparable injury, loss, or damage will result if
the temporary restraining order is not granted;

(3) state why the applicant has no adequate remedy at law;

(4) state why the applicant has a probable right to recover on a cause of
action;

(5) describe in reasonable detail, and not by reference to the petition or other
document, the act or acts sought to be mandated or restrained;

(6) set a specific date and time for hearing on the application for the
temporary or permanent injunction sought;

(7) state the amount and terms of the applicant's bond, if a bond is required;

(8) if granted without notice to the adverse party or its attorney:

(A) state why it was granted without notice; and

(B) set a heaiing of the application for a temporary injunction that is at
the earliest possible date, taking precedence over all matters except
older matters of the same character;

(9) state the duration of the order;

(10) state that the order is binding on the parties to the action, their officers,
agents, servants, employees, and attorneys, and on those persons in active
concert or participation with them who receive actual notice of the order
by personal service or otherwise; and

(11) be filed promptly in the clerk's office.

2



(e) Duration and Extension.

(f)

(g)

(1) The duration of a temporary restraining order may not exceed fourteen
days from the date of issuance.

(2) The court may extend the duration of a temporary restraining order for a
like period not to exceed fourteen days. The reasons for the extension
must be stated in the order.

(3) The parties may agree to extend the duration beyond the above-referenced
time periods.

Applicant's Bond. No temporary restraining order may be issued unless the
applicant first posts a bond or other security pursuant to Rule INJ 4 (595).

Motion to Dissolve or Modify.4 On two days' notice to the party who obtained the
temporary restraining order, or shorter if the court directs, a party may move for
dissolution or modification of the temporary restraining order. The court must
hear and determine the motion. as expeditiously as practicable. If the grounds for
the motion to dissolve or modify are based on an issue of fact, the motion must be
supported by specific facts shown by affidavit, verified denial, testimony, or other
evidence.

(h) Conflict. If there is a conflict between a provision of this rule and the Texas
Family Code, the Texas Family Code shall prevail.

PROPOSED COMMENTS TO RULE INJ 1 (592(a)): Throughout the injunction rules,
the term "application" refers to an application or a motion.

A party seeking a temporary restraining order should include a request for a temporary or
permanent injunction in its live pleadings. The application for a temporary restraining
order may be included in the party's petition or in a separate pleading.

Rule INJ 2 (593). Temporary Injunctions5

(a) Application. A temporary injunction may be sought by a motion or application that must:

(1) contain a plain and intelligible statement of the grounds for injunctive
relief;

4 The existing rules also contain a "Bond on Dissolution" provision. The Injunctive Rule Subcommittee
recommends deleting that rule completely. See July 2, 2008 Memorandum from Dulcie Green Wink to the
Ancillary Task Force, Injunctive Rule Subcommittee (hereinafter referred to as "Attachment A").

5 This draft rule incorporates information from existing Rules 681 and 682, and is prepared to be relatively
parallel to pleading requirements for a TRO.
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(2) state why immediate and irreparable injury, loss, or damage will result if
the temporary injunction is not granted;

(3) state why the applicant has no adequate remedy at law; and

(4) state why the applicant has a probable right to recover on a cause of
action.

(b) Verification. All facts supporting the application must be verified or supported by
affidavit by one or more persons having personal knowledge of relevant facts that
are admissible in evidence; however, facts may be stated based on information
and belief if the grounds for belief are specifically stated.

(c) Notice and Hearing. The application cannot be granted without notice to the
adverse party and an evidentiary hearing. The court must conduct the hearing at
such time and upon such reasonable notice as the court may direct. An
application for temporary injunction cannot be granted without evidence of each
element in the hearing.

(d) Order. Every order granting an application for a temporary injunction must:

(1) state the date and hour of issuance;

(2) state why immediate and irreparable injury, loss, or damage will result if
the temporary injunction is not granted;

(3) state why the applicant has no adequate remedy at law;

(4) state why the applicant has a probable right to recover on a cause of

(5)

action;

describe in reasonable detail, and not by reference to the petition or other
document, the act or acts sought to be mandated or restrained;

(6) state that the temporary injunction shall apply until trial on the merits with

(7)

(8)

respect to the ultimate relief sought;

set the cause for trial on the merits with respect to the ultimate relief
sought;

state the amount and terms of the applicant's bond, if a bond is required;
and

(9) be filed promptly in the clerk's office.

4



(e) Effect of Appeal. Unless ordered otherwise, the appeal of a temporary injunction
may not delay the trial.

(f)

(g)

Applicant's Bond. No temporary injunction may be issued unless the applicant
first posts a bond or other security pursuant to Rule INJ 4(595),

Motion to Dissolve or Modify.6 On reasonable notice to the party who obtained
the temporary injunction, which may be less than three days, a party may move
for dissolution or modification of the temporary injunction. The court must hear
and determine the motion as expeditiously as practicable. If the grounds for the
motion to dissolve or modify are based on an issue of fact, the motion must be
supported by specific facts shown by affidavit, verified denial, testimony, or other
evidence.

(h) Conflict. If there is a conflict between a provision of this rule and the Texas
Family Code, the Texas Family Code shall prevail.

PROPOSED COMMENTS TO RULE INJ 2 ( 593(a)): Throughout the injunction rules,
the term "application" refers to an application or a motion.

A party seeking a temporary injunction should include a request for a temporary and/or
permanent injunction in its live pleadings. The application for the temporary injunction,
itself, may be included in the party's petition or in a separate pleading.

The parties may agree to expedited discovery in preparation for the injunction hearing.
On a motion by a party, the court has the discretion to order expedited discovery to.
facilitate the parties' preparation for the injunction hearing. The expedited discovery can,
but is not required to, be limited to the injunctive issues. In determining whether and to
what extent the discovery should be limited to the injunctive issues, the court should.
consider the facts and circumstances of the case, the ability to sever the injunctive issues
from the other issues in the case, judicial economy, the costs to the parties and the
potential harassment that can arise in injunctive cases. An order granting expedited
discovery should specify whether and to what extent the discovery is limited to injunctive
issues.

Rule INJ 3 (594). Permanent Injunctions

(a) Pleading. To be awarded a permanent injunction, a party's pleading must:

(1) contain a plain and intelligible statement of the grounds for injunctive
relief;

6 The existing rules also contain a "Bond on Dissolution" provision. The Injunctive Rule Subcommittee
recommends deleting that rule completely. See Attachment A.
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(2) state why immediate and irreparable injury, loss, or damage will result if
the permanent injunction is not granted; and

(3) state why the applicant has no adequate remedy at law.

(b) Verification. All facts supporting the plea for a permanent injunction must be
verified or supported by affidavit by one or, more persons having personal
knowledge of relevant facts that are admissible in evidence; however, facts may
be stated based on information and belief if the grounds for belief are specifically
stated. A permanent injunction cannot be granted without evidence of each
element in the trial.

(c) Conflict. If there is a conflict between a provision of this rule and the Texas
Family Code, the Texas Family Code shall prevail.

Rule INJ 4 (595). Applicant's Bond or Other Security7

(a) Requirement of Bond. Unless otherwise provided by statute,8 a writ of injunction
may not be issued unless the applicant has filed with the clerk a bond:

(1) payable to the respondent in the amount set by the court's order;

(2) with sufficient surety or sureties to be approved by the clerk; and

(3) conditioned that the applicant will abide the decision which may be made
in the cause, and that the applicant will pay all sums of money and costs
that may be adjudged against the applicant if the temporary restraining
order or temporary injunction shall be dissolved in whole or in part.

(b) Other Security. In lieu of a bond, the applicant may deposit cash or other security
in compliance with Rule 14c.

(c) Bond in Family Code Case. To the extent permitted by the Texas Family Code,
the court in its discretion may dispense with the necessity of a bond in connection
with an ancillary injunction.y

' This draft rule is derived from existing Rule 684.

8 The Injunctive Rule Subcommittee recommends that the Supreme Court of Texas include a comment to
the draft rule containing language such as: This rule recognizes that there are some statutes that dispense
with the necessity of a bond under certain circumstances. See, e.g., TEX. CN. PRAC. & REM. CODE ANN. §§
65.041-65.043.

This language comes from existing Rule 693a.
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(d) Restraining Governmental Entities. Where the temporary restraining order or
temporary injunction is against the State, a municipality, a State agency, or a
subdivision of the State in its governmental capacity, and the State, municipality,
State agency, or subdivision of the State in its governmental capacity has no
pecuniary interest in the suit and no monetary damages can be shown, the bond
shall be allowed in the sum set by the court, and the liability of the applicant will
be for its face amount if the temporary restraining order or temporary injunction
shall be dissolved in whole or in part. The court rendering judgment on the bond
may allow recovery for less than its full face amount under equitable
circumstances and for good cause shown by affidavit or otherwise.

(e) Review of Applicant's Bond. On reasonable notice, which may be less than three
days, any party shall have the right to prompt judicial review of the applicant's
bond. Any party may move to increase or reduce the amount of the bond, or
question the sufficiency of the surety or sureties. The court's determination may
be made on the basis of uncontroverted affidavits setting forth facts as would be
admissible in evidence; otherwise, the parties must submit evidence. After a
hearing, the court must issue a written order on the motion.

PROPOSED COMMENT TO RULE INJ 4 (595): This rule recognizes that there are
some statutes that dispense with the necessity of a bond under certain circumstances.
See, e.g. TEX. Clv. PRAC. & REM. CODE ANN. §§ 65.041-65.043.

Rule INJ 5 (596). Contents of Writ of Injunction10

(a) General Requirements. Unless provided otherwise by statute, every writ of
injunction, whether it be a temporary restraining order, temporary injunction, or
permanent injunction must:

(1) be styled "The State of Texas";

(2) be dated and signed by the clerk officially;

(3) bear the seal of the court;

(4) state the names of the parties to the proceedings, the name of the
applicant, the nature of the application, and the court's action on the
application;

(5) be directed to the person or persons enjoined; and

(6) have a copy of the order granting the application for the writ attached.

10 This draft rule is derived from existing Rules 683 and 687. The Injunctive Rule Subcommittee has
provided a proposed form for writs of injunction.
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(b) Command of Writ. The writ must command the person or persons to whom it is
directed to, until the time specified:

(1) cease and refrain from performing the acts enjoined in the court's issuing
order or judgment, a copy of which must be attached to the writ; and

(2) to the extent the injunction is mandatory in nature, obey and execute the
terms of the issuing order or judgment, a copy of which must be attached
to the writ.

(c) Setting of Hearing or Trial. If the writ is a temporary restraining order, it must
state the date and time for the. temporary injunction hearing. If the writ is a
temporary injunction, it must state the date and time for trial on the merits.

(d) Return of Writ. The writ must be made returnable to the court that ordered the
issuance of the writ in the same manner as a citation.

(e) Form of Writ.

(1) If the writ is a temporary restraining order, it shall be substantially in the
following form:

"The State of Texas.

"To , [Respondent]:

"Whereas, in the Court of County, in a certain
cause wherein is plaintiff and
is defendant, as shown by a true copy of the attached Petition;

"And whereas [Applicant] applied for a temporary
restraining order against [Respondent] as shown by
true copy of the attached application;

"And whereas the Honorable Judge of said court, upon presentment of the
application, entered an order granting the application for temporary
restraining order, a true copy of which is attached.

"THEREFORE YOU ARE COMMANDED TO OBEY ALL OF THE
TERMS OF SAID ORDER, and that you cease and refrain from
performing all of the acts said Order restrains you from performing,
[and/or, to the extent the injunction is mandatory in nature: "and that you
obey and execute the terms of the said Order,"] until hearing on an
application for temporary injunction to be held before the Judge of said
Court, on the day of , 2 at

8



o.'clock M, in the courtroom for the Court in
County, in , Texas, and when and where you will appear and
show cause why a temporary injunction should not be issued as prayed for
in the application, and why the other relief prayed for therein should not
be granted.

"ISSUED AND GIVEN UNDER MY HAND and seal of said Court at my
office in [City], County, Texas, this the
day of , 2 "

(2) If the writ is a temporary injunction, it shall be substantially in the
following form:

"The State of Texas.

(3)

"To , [Respondent]:

"Whereas, in the Court of County, in a certain
cause wherein is plaintiff and
is defendant, as shown by a true copy of the attached Petition;

"And whereas [Applicant] applied for a temporary
injunction against [Respondent] as shown by true copy
of the attached application;

"And whereas the Honorable Judge of said court, upon presentment of the
application, granted a temporary injunction and entered an Order, a true
copy of which is attached;

"THEREFORE YOU ARE COMMANDED TO OBEY ALL OF THE
TERMS OF THE ATTACHED ORDER, and that you cease and refrain
from performing all of the acts said Order restrains you from performing,
[and/or, to the extent the injunction is mandatory in nature: "and that you
obey and execute the terms of the said Order,"] until trial on the merits
with respect to the ultimate relief sought, which shall be conducted on the _

day of , 2 at o'clock
M, in the courtroom for the Court in County, in

, Texas, or such other date and time as said Court shall order.

"ISSUED AND GIVEN UNDER MY HAND and seal of said Court at my
office in [City], County, Texas, this the
day of , 2 " .

If the writ is a permanent injunction, it shall be substantially in the
following form:

9



"The State of Texas.

"To , [Respondent]:

"Whereas, in the Court of County, in a certain
cause wherein is plaintiff and
is defendant;

V

(f)

"And whereas the Honorable Judge of said court, upon presentment of the
application in trial granted a permanent injunction against
[Respondent] and entered a Judgment, a true copy of which is attached;

"THEREFORE YOU ARE COMMANDED TO OBEY ALL OF THE
TERMS OF THE ATTACHED JUDGMENT, and that you permanently
cease and refrain from performing all of the acts said Judgment restrains
you from performing [and/or, to the extent the injunction is mandatory in
nature: "and that you permanently obey and execute the terms of the said
Order"].

"ISSUED AND GWEN UNDER MY HAND and seal of said Court at my
office in [City], County, Texas, this the
dayof ,2 "

Conflict. If there is a conflict between a provision of this rule and the Texas
Family Code, the Texas Family Code shall prevail.

"And whereas [Applicant] applied for a permanent
injunction against [Respondent];

Rule INJ 6 (597). Delivery, Service, and Return of Writ[ I

(a) Delivery of Writ.

(1)

(2) If several persons are enjoined, residing in different counties, the clerk
must issue additional copies of the writ as requested by the applicant.

The clerk issuing a writ of injunction must deliver the writ to the sheriff,
constable, or other person authorized by Rule 103, or the applicant, who
must then deliver the writ to the sheriff, constable, or other person
authorized by Rule 103.

(b) Service of Writ.

11 This draft rule is derived from existing Rule 689.
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(1) A temporary restraining order or other writ of injunction is not effective
until served upon the person(s) to be enjoined. The writ may be served by
any person authorized by Rule 103 of the Texas Rules of Civil Procedure.
Only a sheriff or constable may serve a temporary restraining order or
other writ of injunction that requires the actual taking of possession of a
person, property, or thing, or a writ requiring that an enforcement action
be physically enforced by the person delivering the writ.

(2) The person authorized to serve the writ, upon receipt, must:

(A) endorse the writ with the date of receipt; and

(B) as soon as practicable, serve the writ on the party enjoined.

(c) Return of Writ.

(1) The return must be in writing and signed by the sheriff, constable, or other
person authorized by Rule 103 executing the writ. The return must be
filed with the issuing clerk within the time stated in the writ.

(2) The action of the sheriff, constable, or other person authorized by Rule
103 must be endorsed on or attached to the writ, showing how and when
the writ was executed.

Rule INJ 7 (598). Scope of the Writ of Injunctionl2

Every writ of injunction, whether temporary or permanent in nature, is binding
only on the parties to the action, their officers, agents, servants, employees, and attorneys,
and on those persons in active concert or participation with them who receive actual
notice of the order by personal service or otherwise.

Rule INJ 8 (599). Orders that are Issued Before the Petition is Filed13

A temporary restraining order or an order setting a time for hearing upon an
application for temporary injunction may be issued prior to suit being filed. If so, the
following must occur:

12 This draft rule is derived from existing Rule 683.

13 This draft rule contains the substance of existing Rules 685 and 686, both of which seem to apply only
when the applicant seeks a TRO or a date for an injunction hearing before filing the original petition. Thus,
the two rules have been combined here for clarity.

11



(a) Filing and Docketing. The party for whom the order is granted must file the order
and the petition as soon as practicable with the clerk of the proper court.

(b) Issuance of Citation. The clerk must then docket the case to the court to which
the case is permanently assigned. The clerk must also issue a citation to the
defendant as in other civil cases, which will be served and returned in like manner
as ordinary citations. When a true copy of the petition is attached to the
temporary restraining order or the order setting a time for the temporary
injunction hearing, it is not necessary to attach a separate copy of the petition to
the citation; instead, it is sufficient for the citation to refer to plaintiff's petition.14

Rule INJ 9 (600). The Answer' s

The defendant to a cause involving an application for a temporary restraining
order, a temporary injunction, or a permanent injunction may answer as in other civil
actions. No injunction shall be dissolved before final hearing because of the denial of the
material allegations of the application, unless the answer denying the allegations is
supported by a verification or affidavit.

Rule INJ 10 (601). Disobedience' 6

The court may punish disobedience of a temporary restraining order, a temporary
injunction, or a permanent injunction as contempt. The complainant may file in the court
in which the injunction is pending an affidavit stating what person is guilty of
disobedience and describing the acts constituting the disobedience. The court may then
issue a writ of attachment for the disobedient person, directed to the sheriff or any
constable of any county, and requiring that officer to arrest the person therein named if
found within any county and have the person brought before the court at the time and
place named in the writ. Alternatively, the court may issue a show cause order requiring
the person to appear on a designated date and show cause why the person should not be
adjudged in contempt of court. On return of the writ of attachment or show cause order,
the court must proceed to hear proof. If satisfied that the person has disobeyed the
injunction, either directly or indirectly, the court may commit the person to jail without
bail until the person is purged of the contempt in the manner and form as the court may
direct.

1' Existing Rule 685(b) has been incorporated here. The last sentence of existing Rule 685(b) has been
moved to Rules INJ I(c) (592(c)) and INJ 2(a) (593(a)).

15 This draft rule is modeled after existing Rule 690.

16 This draft rule is modeled after existing Rule 692.
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Rule INJ 11 (602). Principles of Equity Applicable17

The principles, practice, and procedure governing courts of equity govern
proceedings in injunctions when not in conflict with these rules or the provisions of the
statutes.

Rule INJ 12 (603). Bond on Dissolution18

[NO RULE CONTENT RECOMMENDED]

17 This draft rule is modeled after existing Rule 693.

18 The Injunctive Rule Subcommittee recommends deleting existing Rule 691. See Attachment A. Rule
691 reads:

Upon the dissolution of an injunction restraining the collection of money, by an
interlocutory order of the court or judge, made in term time or vacation, if the petition be
continued over for trial, the court or judge shall require of the defendant in such
injunction proceedings a bond, with two or more good and sufficient sureties, to be
approved by the clerk of the court, payable to the complainant in double the amount of
the sum enjoined, and conditioned to refund to the complainant the amount of money,
interest and costs which may be collected of him in the suit or proceeding enjoined if
such injunction is made perpetual on final hearing. If such injunction is so perpetuated,
the court, on motion of the complainant, may enter judgment against the principal and
sureties in such bond for such amount as may be shown to have been collected from such
defendant.

A number is retained for the rule in case the Supreme Court Advisory Committee disagrees with the
recommendation.
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Injunction Statutes
Texas Civil Practice & Remedies Code

§ 65.011. Grounds Generally
A writ of injunction may be granted if:
(1) the applicant is entitled to the relief demanded and all or part of the relief requires

the restraint of some act prejudicial to the applicant;
(2) a party performs or is about to perform or is procuring or allowing the performance

of an act relating to the subject of pending litigation, in violation of the rights of the
applicant, and the act would tend to render the judgment in that litigation ineffectual;

(3) the applicant is entitled to a writ of injunction under the principles of equity and the
statutes of this state relating to injunctions;

(4) a cloud would be placed on the title of real property being sold under an execution
against a party having no interest in the real property subject to execution at the time of
sale, irrespective of any remedy at law; or

(5) irreparable injury to real or personal property is threatened, irrespective of any
remedy at law.

§ 65.012. Operation of Well or Mine
(a) A court may issue an injunction or temporary restraining order prohibiting subsurface
drilling or mining operations only if an adjacent landowner filing an application claims
that a wrongful act caused injury to his surface or improvements or loss of or injury to his
minerals and if the party against whom the injunction is sought is unable to respond in
damages for the resulting injuries.
(b) To secure the payment of any injuries that may be sustained by the complainant as a
result of subsurface drilling or mining operations,•the party against whom an injunction is
sought under this section shall enter into a good and sufficient bond in an amount fixed
by the court hearing the application.
(c) The court may appoint a trustee or receiver instead of requiring a bond if the court
considers it necessary to protect the interests involved in litigation concerning an
injunction under this section. The trustee or receiver has the powers prescribed by the
court and shall take charge of and hold the minerals produced from the drilling or mining
operation or the proceeds from the disposition of those minerals, subject to the final
disposition of the litigation.

§ 65.013. Stay of Judgment or Proceeding
An injunction may not be granted to stay a judgment or proceeding at law except to

stay as much of the recovery or cause of action as the complainant in his petition shows
himself equitably entitled to be relieved against and as much as will cover the costs.

§ 65.014. Limitations on Stay of Execution of Judgment
(a) Except as provided by Subsection (b), an injunction to stay execution of a valid

judgment may not be granted more than one year after the date on which the judgment
was rendered unless:

(1) the application for the injunction has been delayed because of fraud or false
promises of the plaintiff in the judgment practiced or made at the time of or after
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rendition of the judgment; or
(2) an equitable matter or defense arises after the rendition of the judgment.

(b) If the applicant for an injunction to stay execution of a judgment was absent from the
state when the judgment was rendered and was unable to apply for the writ within one
year after the date of rendition, the injunction may be granted at any time within two
years after that date.

§ 65.015. Closing of Streets
An injunction may not be granted to stay or prevent the governing body of an

incorporated city from vacating, abandoning, or closing a street or alley except on the suit
of a person:

(1) who is the owner or lessee of real property abutting the part of the street or alley
vacated, abandoned, or closed; and

(2) whose damages have neither been ascertained and paid in a condemnation suit by
the city nor released.

§ 65.016. Violation of Revenue Law
At the instance of the county or district attorney or the attorney general, a court by

injunction may prevent, prohibit, or restrain the violation of any revenue law of this state.

§ 65.017. Cigarette Seller, Distribution, or Manufacturer
In addition to any other remedy provided by law, a person may bring an action in good

faith for appropriate injunctive relief if the person sells, distributes, or manufactures
cigarettes and sustains a direct economic or commercial injury as a result of a violation
of:

(1) Section 48.015, Penal Code; or
(2) Section 154.0415, Tax Code.

§ 65.018. to 65.020 [Reserved for expansion]

§ 65.021. Jurisdiction of Proceeding
(a) The judge of a district or county court in term or vacation shall hear and determine
applications for writs of injunction.
(b) This section does not limit injunction jurisdiction granted by law to other courts.

§ 65.022. Return of Writ; Hearing by Nonresident Judge
(a) Except as provided by this section, a writ of injunction is returnable only to the court
granting the writ.
(b) A district judge may grant a writ returnable to a court other than his own if the
resident judge refuses to act or cannot hear and act on the application because of his
absence, sickness, inability, inaccessibility, or disqualification. Those facts must be fully
set out in the application or in an affidavit accompanying the application. A judge who
refuses to act shall note that refusal and the reasons for refusal on the writ. A district
judge may not grant the writ if the application has been acted on by another district judge.
(c) A district judge may grant a writ returnable to a court other than his own to stay
execution or restrain foreclosure, sale under a deed of trust, trespass, removal of property,
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or an act injurious to or impairing riparian or easement rights if satisfactory proof is made
to the nonresident judge that it is impracticable for the applicant to reach the resident
judge and procure the action of the resident judge in time to put into effect the purposes
of the application.

(d) A district judge may grant a writ returnable to a court other than his own if the
resident judge cannot be reached by the ordinary and available means of travel and
communication in sufficient time to put into effect the purpose of the writ sought. In
seeking a writ under this subsection, the applicant or attorney for the applicant shall
attach to the application an affidavit that fully states the facts of the inaccessibility and
the efforts made to reach and communicate with the resident judge. The judge to whom
application is made shall refuse to hear the application unless he determines that the
applicant made fair and reasonable efforts to reach and communicate with the resident
judge. The injunction may be dissolved on a showing that the applicant did not first make
reasonable efforts to.procure a hearing on the application before the resident judge.

§ 65.023. Place for Trial
(a) Except as provided by Subsection (b), a writ of injunction against a party who is a
resident of this state shall be tried in a district or county court in the county in which the
party is domiciled. If the writ is granted against more than one party, it may be tried in
the proper court of the county in which either party is domiciled.
(b) A writ of injunction granted to stay proceedings in a suit or execution on a judgment
must betried in the court in which the suit is pending or the judgment was rendered.

§ 65.024. to 65.030 [Reserved for expansion]

§ 65.031. Dissolution; Award of Damages
If on final hearing a court dissolves in whole or in part an injunction enjoining the

collection of money and the injunction was obtained only for delay, the court may assess
damages in an amount equal to 10 percent of the amount released by dissolution of the
injunction, exclusive of costs.

§ 65.032. to 65.040 [Reserved for expansion]

§ 65.041. Bond Not Required for Issuance of Temporary Restraining Order for
Certain Indigent Applicants

A court may not require an applicant for a temporary restraining order to execute a
bond to the adverse party before the order may issue if:

(1) the applicant submits an affidavit that meets the requirements of Section 65.043 to
the court; and

(2) the court finds that the order is intended to restrain the adverse party from
foreclosing on the applicant's residential homestead.

§ 65.042. Bond Not Required for Issuance of Temporary Injunction for Certain
Indigent Applicants (a) A court may not require an applicant for a temporary injunction
to execute a bond to the adverse party before the injunction may issue if:

(1) the applicant submits an affidavit that meets the requirements of Section 65.043 to
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the court; and
(2) the court finds that the injunction is intended to enjoin the adverse party from

foreclosing on the applicant's residential homestead.
(b) If the affidavit submitted under Subsection (a)(1) is contested under Section 65.044,
the court may not issue a temporary injunction unless the court finds that the applicant is
financially unable to execute the bond.

§ 65.043. Affidavit
(a) The affidavit must contain complete information relating to each and every person
liable for the indebtedness secured by or with an ownership interest in the residential
homestead concerning the following matters:

(1) identity;
(2) income, including income from employment, dividends, interest, and any other

source other than from a government entitlement;
(3) spouse's income, if known to the applicant;
(4) description and estimated value of real and personal property, other than the

applicant's homestead;
(5) cash and checking account;
(6) debts and monthly expenses;
(7) dependents; and
(8) any transfer to any person of money or other property with a value in excess of $

1,000 made within one year of the affidavit without fair consideration.
(b) The affidavit must state: "I am not financially able to post a bond to cover any
judgment against me in this case. All financial information that I provided to the lender
was true and complete and contained no false statements or material omissions at the time
it was provided to the lender. Upon oath and under penalty of perjury, the statements
made in this affidavit are true."
(c) In the event the applicant is married, both spouses must execute the affidavit.
(d) The affidavit must be verified.

§ 65.044. Contest of Affidavit
(a) A party may not contest an affidavit filed by an applicant for a temporary restraining
order as provided by Section 65.041.
(b) A party may contest an affidavit filed by an applicant for a temporary injunction as
provided by Section 65.042:

(1) after service of a temporary restraining order in the case; or
(2) if a temporary restraining order was not applied for or issued, after service of notice

of the hearing on the application for the temporary injunction.
(c) A party contests an affidavit by filing a written motion and giving notice to all parties
of the motion in accordance with Rule 21a of the Texas Rules of Civil Procedure.
(d) The court shall hear the contest at the hearing on the application for a temporary
injunction and determine whether the applicant is financially able to execute a bond
against the adverse party as required by the Texas Rules of Civil Procedure. In making its
determination, the court may not consider:

(1) any income from a government entitlement that the applicant receives; or
(2) the value of the applicant's residential homestead.
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(e) The court may order the applicant to post and file with the clerk a bond as required by
the Texas Rules of Civil Procedure only if the court determines that the applicant is
financially able to execute the bond.
(f) An attorney who represents an applicant and who provides legal services without
charge to the applicant and without a contractual agreement for payment contingent on
any event may file an affidavit with the court describing the financial nature of the
representation.

§ 65.045. Conflict with Texas Rules of Civil Procedure
(a) To the extent that this subchapter conflicts with the Texas Rules of Civil Procedure,
this subchapter controls.
(b) Notwithstanding Section 22.004, Government Code, the supreme court may not
amend or adopt rules in conflict with this subchapter.
(c) The district courts and statutory county courts in a county may not adopt local rules in
conflict with this subchapter.
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