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About the Standing Committee

The ABA Standing Committee on the Delivery of Legal Services has
the mandate to improve access to lawyers and legal services for
those of moderate incomes — those who do not qualify for legal aid

et lack the resources for full legal representation.
2 j i THOMSON REUTERS

Announceme

2016 Brown Award Now Open

Client-Centric Legal Services: Incubator Services

The Delivery Committee is now Getting from Here to There

accepting nominations for the 2016
Louis M. Brown Award for Legal
Access which honors programs and

The Committee is coordinating law
school and bar-sponsored incubators
and residencies that foster the

This conference, which took place
August 14-15 in Denver, focused on
pivoting practitioners into development of practices for newly
projects dedicated to matching the 215 Century problem-solvers by admitted lawyers. For more

unmet legal needs of the middle enhancing engagement and exploring = information or to be included on the
class and those of moderate incomes better client-centric compensation Incubator LISTSERV, contact

with lawyers who provide affordable methods and innovative delivery sara.smith@americanbar.org

legal information, services and models. Learn more and access

representation. Deadline is Dec. 11. conference materials here.

Latest Developments Meet the Committee

New ABA Ethics Opinion on Unbundling For details on the Committee’s activities,
view its Informational Report to the House of

The ABA has released an ethics opinion addressing the obligations Delegates.

of a lawyer when communicating with a person who is receiving
limited-scope representation. The opinion recommends that
attorneys ask pro se litigants whether they are being represented
by counsel to avoid violating the “no-contact” rule. Read Formal
Ethics Opinion 472 here.

For a complete history of the Committee,
click here.

See the Committee’s roster for a list of its
members, liaisons and Advisory Council
membership.

Overheard at the Bar

Virtual Law Practice: Bootstrapping a Young
Lawyer's Practice (Michigan Bar Journal,
November 2015)

Vermont Futures Commission Final Report and
Recommendations

The Vermont Joint Commission on the Future of Legal Services
recently released a report in which it recommends, among others,
incentives for lawyers to practice in rural areas, assisting lawyers
with technology and creating models of unbundling and creative
fee structures.

Preliminary Results of Self-Represented Litigants Study

Creating a Client-Centered Practice (lllinois
The Institute for the Advancement of the American Legal System Bar Journal, November 2015)
(IAALS) has shared some preliminary results of their qualitative
study, “Cases Without Counsel: New Project to Explore

Experiences of Self-Representation in U.S. Family Court.” The final

BOOK REVIEW Reinventing Law Practice and
Enhancing Legal Services: Where Are We
Headed? (The Vermont Bar Journal, Summer
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analysis will be released in early 2016.
New Research Shows Benefits of Unbundling

Last year the Legal Services Board and Legal Services Consumer
Panel conducted a qualitative study looking at the unbundling
experience from the perspective of consumer, provider and judge.
The report is now available from the LSCP here and the LSB here.

Judge Allen Webster Jr. to Receive 2015 ABA Difference
Maker Award

The award "honors an attorney living or deceased who made a
significant contribution to the legal profession through service to
the profession” and will be presented to the former Delivery
Committee member at the GPSolo 2015 Solo & Small Firm Summit
in September.

Nebraska Bar Brings Lawyers to Rural Counties

The Grand Island Independent discusses the short supply of
lawyers in some rural areas and what the Nebraska State Bar
Association is doing about it in their state to increase access to
legal representation.

Call for Comments on Ghostwriting

The Rhode Island Supreme Court has invited comments on the
subject of its recent decision in which it held that an attorney may
provide limited scope representation, but may not not ghostwrite
pleadings, motions or other written submissions for a pro se
litigant unless the attorney signs the document and discloses his
or her identity and the extent of the assistance. Comments should
be submitted to the Clerk of the Supreme Court by January 15,
2016. Read more here.

National Summit on Innovation in Legal Services

Videos of several presentations from the National Summit on
Innovation in Legal Services are now available here. The Summit,
held in early May, was co-sponsored by the ABA Presidential
Commission on the Future of Legal Services and Stanford
University School of Law. See the related ABA Journal article
here.

Report from Ohio Task Force on Access to Justice

A recently issued report from the Ohio Supreme Court Task Force
on Access to Justice advocates for self-help centers and unbundled
legal services, as well as recommends requiring that an "Access to
Justice Impact Statement" accompany rule changes. Read the
March 2015 Report here.

Maryland Expands Unbundling

The Maryland Court of Appeals has amended its Rules of
Procedure and Lawyers’ Rules of Professional Conduct,
implementing recommendations by the Maryland Access to Justice
Commission to expand limited scope representation in the state.
See the recent Rules Order here.

Canadian Bar Association Creates Legal Health Checks

The CBA’s Access to Justice Committee has developed a series of
“legal health checks” to help the general public proactively assess
their legal health and identify legal problems early on. You can find
all 12 “cards,” available on a variety of issues, on the CBA’s Equal
Justice website.

2015 James 1. Keane Memorial Award

The ABA Law Practice Division eLawyering Task Force has selected
the law firm of Houghton Vandenack Williams in Omaha, Nebraska
as the recipient of the 2015 James |I. Keane Memorial Award for
excellence in eLawyering. The award will be presented during the
ABA Techshow on April 16,

Addressing the Rural Lawyer Gap

A recent Daily Report article discusses how Georgia is looking at
Project Rural Practice in South Dakota as a guide to address their
own shortage of rural lawyers, and how legislation has been
introduced in Georgia to address the issue.

Unbundling Webinar Featured in ABA E-News

YOUR ABA, e-news for members, recently featured M. Sue Talia in
a discussion about limited scope representation. The discussion
included limitations, ethical considerations, and trends that led to
its demand. It also highlighted the recent ABA webinar from the
Delivery Committee on unbundling, also featuring Talia.
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2015)

It's All About Documenting Scope (The
Advocate of the Idaho State Bar, September
2015)

The Intersection of Innovation and the Law:
How Crowdfunding and the On-Demand
Economy are Changing the Legal Field
(Wyoming Lawyer Magazine, August 2015)

Collaborative law for low and modest means
clients (Mass Bar Lawyers Journal, August
2015)

A judge’s view on the benefits of ‘unbundling’
(California Bar Journal, July 2015)

The Uniform Collaborative Law Act: Michigan
Not Left Behind (Michigan Bar Journal, June
2015)

As | See It: It's Time for Creative Disruption
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“Too Many Lawyers? Too Few Jobs?
Bridging the Justice Gap”
by
Phoebe A. Haddon
Dean and Professor of Law
University of Maryland Francis King Carey of School of Law
to
American Law institute, 2014 Annual Meeting, Washington, DC

Good afternoon. Today | would like to talk with you about the justice gap...a term which
describes the fact that, according to our best calculation —and a guess is really all it is--there
may be more than 100 million people in our country who don’t have access to an attorney or
legal services they need to resolve a justiciable conflict.

Some of those touched by the justice gap fit our traditional expectations: they are indigent or
poor people charged or erroneously convicted of criminal offenses.

But as the justice gap has grown, it’s come to include individuals of moderate income—
including members of the middle class--struggling to resolve conflicts on their own.

My first glimpse of the magnitude, complexity and urgency of this problem came several years
ago, soon after | became dean of Maryland Carey Law, when | listened to a panel discussion we
hosted at the Law School. | heard Paul Grimm, then a federal magistrate and now a district
judge in Maryland, describe his struggle to mete out justice to litigants who appeared in his
court without representation.

It was immediately apparent that Judge Grimm’s courtroom wasn’t unique. In fact, his fellow
panelists--several local state judges-- were embroiled in the same problem.

All of them candidly discussed the complexities of attempting to “level the playing field”, as
they put it, for pro se litigants — from drafting do-it-yourself manuals to translating and
simplifying court rules.

The judges’ stories were heart-wrenching because of the plight of the litigants. They were also
troubling, since the judges were clearly frustrated, trying to weigh the competing rights and
interests at stake in civil controversies. And the stories were especially disturbing because they
were taking place in Maryland, a recognized leader in addressing the problem of access.

Thanks to the vision and commitment of Robert Bell, the recently retired Chief Judge of
Maryland’s highest court, the state has a longstanding, 46-member Access to Justice
Commission, one of few such state commissions housed within the judicial branch—and, thus,
able to have an immediate impact on court practice.



Pamela Cardullo Ortiz, a Commission member, has observed: “The hall mark of a healthy
democracy is one in which individuals can exercise their rights to enforce the protections,
privileges, and opportunities available to them under the law. They can only do so, however if
they can access the justice system through which those rights are enforced.”

Maryland has taken many steps to increase access to justice and protect democracy’s health.

For example, to help people representing themselves, it has self-help centers in all its circuit-
court locations and its district court.

The state has a network of public law libraries (“People’s Libraries”) and a network of local pro
bono committees; all of the 36,000 lawyers in Maryland must report their pro bono activity
annually.

When interest rates plunged a few years ago, it passed legislation to increase the surcharge on
court filing fees to fund its depleted Lawyers’ Trust Accounts (IOLTA), which had supported the
state’s civil legal service providers.

During the recession it trained hundreds of lawyers in how to provide pro bono help to home
owners at risk. And this fall the Access to Justice Commission will consider a report on how to
implement a broad right to counsel in civil matters.

Despite this work, 60% of domestic cases in Maryland have at least one self-represented
litigant. In 40% of those cases both parties are unrepresented. Fully three-quarters of domestic
trials have at least one participant without a lawyer.

Sadly, this lack of representation is typical of other states.

In the Massachusetts Supreme Judicial Court, 75% of parties in the housing, family and probate
courts were representing themselves.

In NY, 99% of tenants were unrepresented in eviction cases and 97% of parents were
unrepresented in child support proceedings. Sixty percent of homeowners in foreciosure are
unrepresented when attending mandatory settlement conferences.

There are other disturbing signs of under-representation. Nationally, in 2009, about half of all
appeals filed in federal courts were done so without representation, largely because litigants
were unable to afford counsel.

And we know that approximately 20% of the total U.S. population is by law eligible for legal
representation. Of these 60 million people, about half—or 30 million--who actually seek legal
counsel are denied it every year. Why? State and federal programs are underfunded or there



are simply no pro bono lawyers available. Those turned away are overwhelmingly women,
veterans, the elderly and families with children.

According to Professor Deborah Rhode, of Standford Law, approximately 80 percent of the legal
needs of poor individuals and a majority of the legal needs of middle-income Americans remain
unmet. Millions of people cannot afford to pay the $200 to $300 per-hour fees often charged
for the most routine legal services.

Three points about the acute lack of adequate representation across income groups in both
criminal and civil matters are worth further noting:

First, the justice gap is taking place at the same time that pundits talk about a “glut” of lawyers.

By these critics’ estimates, we have been producing about 20,000 more new lawyers every year
than “the market” demands.

I'll accept that assertion—as long as our definition of “market” is restricted to organizations
that provide permanent, full -time employment at healthy six-figure salaries to individuals with
newly minted JDs.

True, there aren’t nearly enough of these positions; they began to evaporate a few years ago,
just as the escalating costs of law school led students to incur increasing amounts of debt.

The fact is, we have a bitterly ironic mismatch: On the one hand, we have thousands of highly
trained but unemployed or under-employed recent law school grads. And, on the other, we
have millions of moderate and lower-income people who need legal counsel and others who
may not know they are at risk because of self-representation.

Our challenge as a profession—and a DEMOCRACY—is to change that...to redistribute the skills
of legal service providers to a significantly larger portion of our population.

But at the same time, we must contain law school costs...offer loan forgiveness through federal,
state, non-profit or law school endowed funds...and explore changes in fee arrangements and
other innovations such as low-bono and unbundled services—all steps that will enable young
fawyers to engage in access to justice work.

The second point worth making is that there is no uniform national compilation of statistics on
unrepresented litigants. None.

Data from the states—like those I've cited--may appear random and thus not comparable;
some of the figures are certainly outdated. But even haphazard reporting confirms a national
access crisis.



The absence of uniform statistical data on unrepresented litigants prevents us from fully
grasping the dimensions of the access problem, and the complexities of solutions that might
actually succeed; it compromises our ability to make sound strategic decisions. We don’t know
how to allocate scarce resources or which kind of initiatives ought to take priority over others.
We need sustained, evidence-based studies to inform our access work.

For example, as Professor Rhode points out, does access to justice mean access to legal services
or access to a just resolution of legal disputes? They are different.

Access—or the lack of it—is also a function of the population to be served. Unbundling services
can reduce costs, but lower fees won’t help clients who don’t understand they have a legal
need. Easily available court documents and call stations for routine land lord-tenant disputes
may not be useful to immigrants or others who have language or literacy barriers.

Even with inadequate information, it’s obvious that our justice gap is actually a justice chasm,
so wide and so deep that only the wealthiest individuals among us can bridge it.

Finally, there are signs all around us that our country’s legal system faces serious problems that
go beyond the costs and complexities of service delivery to the poor and middle class.

e Notably -- We incarcerate more people than any nation and the majority of our inmates
are black and male. As Michelle Alexander, author of The New Jim Crow observes, racial
bias can be linked to government drug policies—policies that have destroyed
communities and drastically reduced the opportunities for the incarcerated ever to lead
productive lives.

e And, whether or not you agree with the perspective of commentators about a “glut” of
lawyers, it is apparent that structural changes are transforming the business model of
our profession. Spend even a few hours reading Richard Susskind, Paul Lippe or Bruce
McEwan and it’s clear that we are in the midst of replacing a system based on the
traditional law firm hierarchy and fee arrangements with new approaches that are the
consequence of technology, globalization and cost conscious clients.

How do we best respond to the challenges I've described?

| believe that they demand important, collaborative work from the bench, the bar and the
academy. | also want to argue that law schools, and the larger universities in which many of
them reside, should assume a more active role in defining the future of the profession and of
legal education. Public institutions-- given their history, mission and responsibility to serve the
citizens who support them—could lead the way in defining more clearly the causes of the
justice gap and the strategies for bridging it.

There are signs that the profession has begun to grasp the importance of the justice gap,
particularly as it touches more people of moderate incomes and the middle class.
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It appears that the bar may be more receptive to innovative service delivery and willing to
collaborate with law schools and public interest organizations in gathering the solid, baseline
“access to justice” data that is so critical.

For example, in 2012, the ABA gave its annual award for access to legal services to a for-profit,
virtual firm in suburban Detroit that uses of-counsel attorneys with existing practices to provide
contract reviews and other common legal services to middle class people who could not
otherwise afford them,_Flat fees hover in the $300 to $500 range, not thousands.

At about the same time, after years of debate, the judiciary in Washington State created a new
category of legal service provider: a Limited License Legal Technician, who can help with court
forms, procedures, timelines, and pleadings. Although they can’t represent clients, technicians
can alleviate some of the most frustrating aspects of pro se litigation for both judges and
unrepresented litigants.

The bar has also started to work with law schools to address the “mismatch” —the daunting job
prospects for many recent graduates and the unmet need for legal services-- by actively
participating in law school incubators, firms and other new venues for individuals needing
representation.

For example, Maryland Carey Law, works with a local public interest law organization to offer
Just Advice, a service that provides 30 minutes of legal advice and referrals for $10 at roving
locations throughout Baltimore and across the state. Our students team up with practicing
attorneys who donate their time and provide one-on-one advice to clients. The students
manage all the business aspects of the program—they screen clients, run the office and
promote the service.

Maryland Carey Law also runs an incubator program with Civil Justice, a network of small firms
and solo practitioners who help train new grads how to serve low-income clients and
successfully manage this kind of practice.

The project is similar to one at Rutgers Law Newark, which now runs a law firm staffed with
recent graduates who have passed the bar [an idea first proposed by my former Maryland
Carey Law colleague, Rob Rhee]. Supervised by experienced attorneys, the fellows at the firm
provide a range of legal services at well below market rates to low and moderate-income
clients.

I like these programs because they teach third-year law students or young alumni how to
manage a practice, work in organizations and acquire the business skills needed to support
themselves. They also expose students to devices for working with low-income clients, like
sliding pay scales, alternative billing arrangements, contingency work and fee-shifting statutes.



Finally, the bar, law schools and nonprofit organizations have joined forces to address the lack
of evidenced-based empirical work on the justice gap.

In 2011, the American Bar Foundation hired Rebecca Sandefur, a sociologist at the University of
linois College of Law, to survey the patchwork of civil legal services in all the states. The study
found that “geography is destiny”-- the civil legal resources available to an individual are
determined largely by where they happen to live.

In addition to Sandefur’s work, the US Justice Department also created an Access to Justice
Office in 2010. A year later, the American Bar Foundation, Stanford’s Center on the Legal
Profession and the Harvard Program on the Legal Profession created a Consortium on Access to
Justice—a group committed to promoting research and teaching on access to justice. Deborah
Rhode is a vital contributor and Maryland Carey Law and a number of other diverse institutions
participate.

These are all positive, important steps, but they are also comparatively small, isolated and
incremental.

As the dean of a public law school and soon-to-be chancellor of a public research university, it
should not be surprising that I'm particularly interested in how law schools can harness the
work of students and faculty in the social sciences and humanities to strengthen law schools’
role in defining and successfully bridging the justice gap.

Here are some obvious departure points for law schools that build on their existing strengths:

As communities of scholars, law schools should lead the research that focuses on access to
justice here and internationally and suggest new solutions, including the use of alternative
dispute mechanisms.

This knowledge, combined with data-driven analysis of where the justice gaps are greatest,
would allow law schools to conduct an access-to-justice audit of their curricula that went
beyond clinical law to include securities, banking, tax and businesses courses as well as the
transactional services of consumer law—practice areas that touch not only the middle class but
also affect indigent or very poor people.

Law schools must learn to collaborate. There should be no reason why Maryland Carey Law
duplicates an innovative clinic at the University of Baltimore, just a few miles up the road. We
need cooperating academic consortia like those among undergrad and grad institutions in New
England and outside of Philadelphia.

Law schools are also laboratories--they could be what incubators or start ups are to the
technology sector: thinking outside of the box, exercising their academic freedom--and their
imaginations!--on behalf of the underserved.



Using evidenced-based research—and the assistance of courts—law schools could reshape
their clinical programs to meet the most pressing legal needs of their communities—a benefit
not only to clients, but to students, who would gain practical experience addressing the maost
acute legal needs in a given geographical area. Research could also help us identify and
formalize best practices in service delivery.

Finally, we must do more work as reformers and lobbyists to shine a bright, public spotlight on
the problem of access to justice—one that reaches well beyond our profession.

For example, working with an ABA survey done in the 70s-- the only data available—Rebecca
Sandefur discovered that cost wasn’t the only factor which kept people of moderate means
from seeking counsel. Some people didn’t know how to find a reputable lawyer; others didn’t
recognize they needed one.

This finding suggests that we need a vast public education campaign about the importance of
law in our everyday lives. Adolescents need more than a basic civics course about the three
branches of government and when to vote—though that would help.

As models, I'm thinking of the large, public health campaigns that got Americans to quit
smoking, cut their intake of red meat and worry about their own weight and that of their
children. Thank you, Michelle Obama, for “Let’s Move”, your campaign to end childhood
obesity.

Our profession has seen nothing remotely comparable. And | believe it should.

Clearly, millions of Americans do not grasp how the law can be of value to them or their loved
ones—perhaps as a consequence of a meager education or pundits who have bemoaned our
litigious society and devalued the service of lawyers in settling disputes and ensuring justice.

But we must acknowledge our own role. Once, people valued our profession for the work of its
practitioners—they didn’t envy wealth or power; they admired lawyers’ work and how it could
protect or advance the lives of those who were neither wealthy nor powerful.

But today, for many people, law is not power or even order over evil and anarchy. And they
believe it has nothing to do with the poor or marginalized. Many would be surprised to learn
that law—at least in America—is founded on the principle of equality and justice for all. For
them, justice is merely an elusive phantom. Literally millions of Americans are without access to
justice for lack of financial resources, information or will in the face of overwhelming obstacles,
despite the fact that our nation was founded on the conviction of “justice for all.” Itis the
responsibility of every lawyer in this room to deliver on that promise.

I'm willing to try. | hope you are too.
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doing
what works

CAP’s Doing What Works project promotes government reform to efficiently allocate scarce resources and
achieve greater results for the American people. This project specifically has thre