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Members of the Jury:

The defendant, Andre Emanuel, stands charged by indictment
with the offense of wcapltal wmurder, alleged to have been
committed on- or about the 15th day of July, 2009, in Harris
County, Texas. The deflendant has pleaded not guilty.

A person commits the offense of capital mwmurder 1if he
intentionally commits murdery and the person intentionally commits
the murder in the course  of committing or attempting to commit
the offense of robbery. Robbery is a felony.

A person commite the offense of murder if he:

{1} intentionally or knowingly causes the death of an

individual; or

(2} intends to cause serious bodily injury and intentlionally

or knowingly commite an act clearly dangerous to human

1ife tchat causes the death of an individual.

A perason commits the offense of robbery i€, in the course of

committing theft, as that term is hereinsfter defined, and with
intent to obtain or maintain control of property of another, he:
(1) intentionally or koowingly causes bodily injury to

another,



A person commits the offense of aggravated robbery if the
person commits robbery, as hereinbefore defined, and the pPergon:

(1)} causes serious bodily injury to another; or

{2} uses or exhibits a deadly weapon.

"in the course of committing theft® means conduct that ocours
in an attempt to commit, during the commission, or in the
immediate flight after the attempt or commission of theft.

"Attempt® to commit an offense occurs if, with specific
intent to commit an oiffense, a person doss an act amounting to
more thaﬁ mere preparation that tends, but fails, to effect the
commisaion of the offense intended.

*"Theft® is the unlawful appropiiation of praperty with intent
to deprive the owner of property.

*Appropriation' and "appropriate', as those terms are used
herein, means to acguire or otherwise exercime control over
propexty othey ﬁhan real property. appropriation of property is
unlawfal if it is without the owner's effective consent,

"Properxty” as used herein means tangible or intangible
personal property or documents, including money, that represents
or embodies anythiné of value.

"Deprive® means to withhold property €rom the ownex
permanently or for so extended a period of time that a major
portion of the value or enjoyment of the property iailaat te the
OwWney.

¥ fective consent? means assendt in fact, whether gxpregs or

apparent, and includes congsent by a pewson legally aunthorized to



act for the owner. Consent is not effective If induced by force
or threat,

"Owner® wmeans a person who has title to the property,
possesmicn of property, or a greater right to possession of the
éroperty than the actor,

"Posgegsion® means actual  oarve, custedy, conkbrol, ox’
management of the properbvy, |

"Deadly weapon' means a firsarm or anything wmandfestly
designed, made, or adapted for the purpose of inflicting death or
sericus bodily injury; or anything that in the manner of its use
or intended use is capable of causing death or serious bodily
injury.

"Bodily injury® means physical pain, illness, or any
impairment of physicél condition.

igerious bodily injury* means bodily injury that creates a
substantial risk of death oxr that causes deatl, serious permanent
disfigurement, or protracted loss or lmwpairment of the function
of any bodily member or crgan.

Thae definition of intentlonally relative to the offense of
capital surder isg ag follows:

A person acts intentlonally, or with intent, with respect to
a result of his conduct when it is his conscious objective or

desire to cause the result.

The definitions of intentionally and knowingly relative to

the offenses of aggravated robbery and robbery are as follow:



A person actse intentionally, or with intent, wiﬁh respect Lo
the nature of his conduct or to a vesult of his c&nduct when it
is his conscious objective or desire to engage in the conduct or
cause The resuli.

A person acts knowingly, or with knowledge, with respsct to
the nature of his conduct or to circumstances surrounding his
conduct when he iz aware of the nature of his conduct or that the
circumstances exist. A person acts knowlngly, or with knowledge,
with respect to a result of his conduct when he is aware that his
conduct is reasonably certain to cause the result.

All persons ave parties to an offense who are guilty of
acting together in the commission of the offense. A person is
criminally responsible as a party to an offense if the offense is
committed by his own conduct, by the conduct of another for which
he ig ¢riminally responasible, or by both.

A person is criminally responsible for an offense committed
by the conduct of another if, acting with intent to promote ox
assist the commission of the offense, he szeligits, encourages,
directs, aids, or attempts to ald the other person to comeit the
offense. Mere presence alone will not constitubte one a party to
an offense.

1f, in the attempt to carry out a conspiracy to commit one
felony, another felony is committed by one of the conspirators,
all conspirators arve guilty of the felony actually comuitted,
though having no intent to commit it, 1f the offenge was

committed in furtherance of the unlawful purpose and was one that



should have been anéi.ci.pated ag a result of the carvying ocub of
the conapiracy.

By Gthe term Ycomspivacy" as used in these instructions, ig
meant an agreement between twe or more persons with intent, that
they, or one or more of them, engage in conduct that would

congtitute the offense. An agreement constituting a coasplracy

may be inferxred Lrom acts of the parties.

Hefore yvou would be warranted in f£inding the defendant guilty
of capital murder, you must find from the evidence beyond a
reasonable doubt not only that on the occasion in guestion the
defendant was in the course of committing or attempting to commit
the felony offense of robbery of Kenny Phung, as alleged in this
charge, but also that the defendant peﬁzific:all'y intended to
cause the death of Kenny Phung, by shoobting Kenny Phung, with a
deadly weapon, namely a firesrm; or you umust £ind from the
evidence beyond a reascnable doubt that the defendant, Andre
Emanuel, with the intent to promote or assist in the commission
of the offense of robbery, if any, solicited, encouraged,
directed, aided, or attempted to aid Moses Read and/or Jermaine
Clifton A.K.A ‘“Northside’ in shooting Kenny Phung, if he did,
with the intention of thereby killing Xenny Phung; or you must
find from the evidence beyond a reasonable doubt that on the
occasion in question the defendant, &ndre Emanuel, entered into
an agreement with Moses Reed and/ox Jermaine Clifton AXK.A
sNorthside” to commit the felony offense of zobbery of Kenny
vhung, as alleged in this charge, and pursuant to that agreement

they did carry out their congpivacy, and while in the course of



committing wsaild conspiracy, Moses Reed and/or Jermaine Clifton
A.K.A “Northaide” intentionaily cauzed the death of Kenny Phung
by shooting Kenny Phung with a deadly weapon,” namely a firearm,
and the murder of Kenny Phung was committed in furtherance of the
congpiracy and was an offense that should have been anticipated
by the defendant as a result of carrying out the conspiracy, and
unless you se find, then you cannot convict the defendant of the
offenge of capital marder.

Now, 1f you find from the evidence beyond a reasonable doubt
that on or about the 15th day of July, 2009, in Harvis County,
Texas, the defendant, Andre Emanuel, did then and there
unlawfully, while in the course of committing or attempting to
comnit the robbery of Kenny Phung, intentionally cause the deabh
of KXenny Phung by shooting Kenny Phung with a deadly weapon,
namely a firearm; or

If you find from the evidence beyond a {eaaonable doubt that
on or about the 15th day of July, 2009, in Harris County, Texas,
Moses Reed and/or Jeroaine Clifton A.K.A “"Northside”, d4did then
and there unlawfully, while in the course of committing or
attempting teo commit the robbery of Kenny Phung, intentionally
cause the death of KXenny Phung by shooting Kenny Phung with a
deadly weapon, namely a Eireayrm, and that the defendant, Andre
Emanuel, with the integt to promote or assist the commission of
the offense, if any, solicited, encouraged, directed, alded or
attempted to ald Moses Reed apd/or Jermaine Clifton A K.A

"“Workhside’ to comuit the offense, if he did; or



'If you find from the evidence beyond a reasonable doubt that
the defendant, Andre Bwanuel, and Moses Reed andfor Jermaine
Clifton A.K.A “Northside” entered into an agreement to commit the
felony offense of robbery of Kenny Phung, and pursuant to that
agreement, if any, they did ecarry out their conspiracy and that
in Harris County, Texas, on or about the 15th day of July, 2005,
while in the course .of committing asuch vobbery of Kenny Phung,
Mogas Read and/or Jermaine Clifton A.K.A “Northside”
intentionally caused the death of Kenny Phung by shooting Kenny
Phung with a deadly weapon, pamely a firearm, and the murder of
Kenny Phun§ was committed in furtherance of the consplracy and
was an offenge that should have besen anticipated by the defendant
as a result of carrying out the conspiracy, then vou will find
the defendant gullty of cap££a1 mirder, as charged in the
indictment.

Unless you so f£ind from the evidence bevond a reasconable
doubt, or if vou have a reasonable doubt thereof, or if you are
unable to agree, you will next ceonsider whether the defendant is
guilty of the lesser offense of aggravated robbery.

Therefore, if you find from the evidence beyond a reasgonable
doubt that on or about the 15th diy of Jﬁly, 2009, in Harris
County. Texas, the defendant, Andre Emanuel, did then and thers
unlawfully, while in the course of committing or attempting o
commit theft of property owned by Kenny Phung and with intent Lo
obtain or maintain control of the prwperty,'-intentionally' oxr

knowingly cause bodily injury to Kenny Phung and the defendant



did then and there use or exhibit a deadly weapon, namaly a
firearm; ox

If vou find from the evidence beyond a reasonable doubt thab
on or about the 15th day of July, 2009, in Harris County, Texas,
Mogses Reed and/or Jermaine Clifton A.X.A “"Northside,” did then
and there unlawfully, ‘while in the course of committing or
attempting to commit theft of property owned by Kenny Phung and
with intent to obtain or maintain control of the property,
intentionally or knowingly cause bodily injury to Kenny Phung,
and Moses Read and/or Jermaine Clifton A.K.A “Northside” did then
and there use or exhibit a deadly weapon, namsly a firearm, and
that the defendant, Andre Bmanual, with the intent bto proheote or
asgigt the commissgion of tChe offense, if any, sclicited,
encouraged, divected, aided or attempted to aid Moses Reed and/or
Jermaine (lifton A.K.A "Norithside” to commit the offense, if he
did; or |

If you find from the evidence bheyond a reasonable doubt that
on or aboufb the 15th day of July, 200%, in Harris County, Texas,
the defendant, Andre Emanuel, did then and there unlawfully,
while in.th& course of committing ox étt&mpting to commit theft
of property owned by Kemy Phung, and with intent to obtain or
maintain control o©of the property, intentionally or kggwingly
cause bodily injury to Kenny Phung, by shooting Kenﬁy Phung with
a deadly weapon, namely a firearm; ox

If you find from the evidence heyand a reasonable doubt that
on or about the 15th day of July, 2009, in Harris County, Texas,

Moses Reed and/or Jermaine Clifton A.K.A “Worthside,” did then



and there unlawfully, while in the course of committing ox
attempting to commit theft of property owned by Kenny Phung, and
with intent to §btain or waintain contrel of the property,
intentionally or knowingly cause bodily injury to Kenny Phung, by
shooting Kenny Phung with a deadly waépmn, namely a8 firearm, and
that the defendant, Andre Emanuel, with the intent to promote or
apgist the ocommission of the offense, if any, solicited,
encouraged, directed, aided‘ or attempted t:c; aid Iv‘;oees Reed and/or
Jermaine Clifton A.K.A "Northside” to commit the offense, if he
did, then vyou will £ind the deféndant guilty of aggravated
robbhery.

If you believe from the évid@nce beyond a veasonable doubt
that the defendant ia guilty of either capital murder on the one
hand or aggravated robbery on the other hand, but you have a
reagsonable doﬁbt as to which of said offenses he is guilty, then
you must resolve that doubt in the defendant's favor and find him
guilty of the lesser offense of aggravated robbery.

If you have a reasonable doubt as to whether the defendant is
guilty of any offense defined in this charge you will acquit the

defendant and asay by your verdict "Not Guilty."




An oral statement of an accused may be used in evidence against
him if it appears that the same was freely and voluntarily made
without compulsion or persuasion.

No oral statement made by an accused juvenile as a result of
custodial intérrogatiun {whils the accumed was in jail or othex
place of confinement or in the éumtody of a peace officer) is

admiseible as evidence against him in any criminal proceeding

unleasg:

(a} the statement is wmade orally and is recorded hy an
electyonic recording device, including a device that records
images, and the statement shows that the accused, prior to making
the statement, rsceived from a magistraté & warning that:

(1} he has the right to remain silent and not make any
gtatement at all and that any statement he makes may be used in
evidence against him;

{2} he has the rvight to have a attorney present to advise him
prior to or during any questioning;

{3} if he is unable to employ an attoxney, he has the right
to have an attorney appointed to counsel him befors to or during
any guestioning or intsrviews with peace officers or attorneys
representing the state;

(4) he has the right to terminate the interview at any time;

(b} the warning by the wagistrate wmust bs part of the
recording, and the c¢hild must knowingly, intelligently' and
voluntarily waive each right stated in the wa?ning.

¢} the recording device must be capabia of making an accurate

recording and the operator of the device must be cowpetent to use

16



the device and the recording wust be accurate and the recording
must not be altered unless allowed by the court, and

{d) each voice on the recording must be identified.

(7) the juvenile must knowingly, intelligently and veluntarily
waive these vights prior to and during the making of the
stalbemant,

So in this case, 1f you find from the evidence, or if you
have a wreasonable doubt thereof, that prior to the time the
defendant gave the alleged statement to X. Avila, if he did give
it, the foregoing provieions were not complied with you will
wholly disregard the alleged statement and not consider 1t for
any purpose., But if yﬁu find beyond a reasonable doubt that the
defendant was warned in the resgpects ocutlined above before making
a astatement, you still wmay not consider it ag evidence in this
cage unlesa yvou find beyond a reasonable doubt that prior to and
duriﬁg the making of the statement, that the defendant knowingly,
intelligently and voluntarily waived the rights set out above.
Unless you so find, or if you have a reascnable doubt thereof,

vou will not consider the statement for any purpose.

il



Our law provides that a defendant may Cestify in his own
behalf if he elects to do so. Thisg, however, is a zright accorded
a defendant, and in the event he elects not te tastiff, that fact
cannot be taken as a circumstance against him,

In this case, the defendant has elected not o tescify and
you are instructed that you cannot and must et refsr te or
allude teo that fact throughout your deliberations ox take it into
consideration for any purpose whatsoever as a clrcumstancs

against him.

12



A Grand Jury indictment is the means whereby a defendant is
brought to trial in a felony progecuticn; It is not evidence of
guilt nor can it be considerad by you in passing upon the
guestion of guilt of the defendant. The burden of proof in all

criminal cases rests upon the State throughoutb the trial and

never shifts to the defendant.

All persong are presumed to be innocent and no person may be
convicted of an offense unless each element of the offense is
proved beyond a reasonable doubbt, . The fact that he hae besn
arrested, confined, or indicted for, or otherwise charvged with
the offense gives rise to no inference of guilt at his trial.
The law does not regquire a defendant to prove his innocence or
produce any evidence at all. The presumption of innocence alone
iz sufficient to acquit the defendant, unless the Jjurors are
satigfied beyond a reasonable doubt of the defendant's guilt
afcer careful and impartial consideration of all the evidence in
the case.

The prosecution has the buwvden of proving the dJdefendant
guilty and it must do so by proving each and every element of the
offense charged beyond a reasonable doubt and if it falls to do
ac, you must acquit the defendant.

It is not reguired that the prosecutilon prove guilt beyé:ad
all possible doubt; it i1s reguired that the prosecution's proof
excludes all reasonable doubt concerning the defendant's guilt.

In the ewvent vyou have a reasonable doubt as to the

defendant's guilt after considering all the evidence before you,

13




and these ilnstructions, vyou will acquit him and say by your
verdict "Not Guilty.®

¥ou are the exclusive judges of the facts proved, of the
credibility of the witneases and the weight to be given their
testimony, but the law you shall receive in these written
ingtructions, and you must be governed thereby.

After you retire to the jury roowm, you should select one of
your members a8 your ?regiding Jurer. It iz his or her duty to
preside at your deliberations, vote with you, and when you have
unanimously agreed upon a verdict, to rertify to your verdict by
using the appropriate form attached hereto and signing the same
as Presiding Juror,

During your deliberations in this case, you must not
congider, discuss, nor relate any matters not in evidence before
yau. You should not consider nor mention any pérsonal knowledge
ox infoxwatibn you may have about any fact or person connected
with this case which is not shown by the evidence.

Ne one hags any authority to communicate with you except the
officer who has you in charge. After you have retired, you way
communicate with this Court in writing through this officer. Any
communication relative to the cause must be written and prepared
by the Presiding Juror and shall be submltted to the court
through this officer. Do not attempt to talk to the officer who
has you in charge{ or the attorneys, or the Court, or anyone else
concerning any questions you may have.

Your sole duty at this time is to determine the guilt or

innocence of the defendant under the indictwment in this cause and

14



regstrict your deliberations scolely to the issue of guilt ox

innocence of the defendant.

Following the arguments of counsel, you will retire to

congider your verdict.

Kristin M. Guiney, Judg
178th District Court
Harrims Counbty, TEXAS




CAUSE NO., 1273042

.THE STATE OF TEXAS § IN THE 179TH QISTRIﬁT COURT
VE. . § OF HARRIS COUNTY, TEXAS
ANDRE EMANUEL § JULY TERM, A. D., 2013

“We, the Jury, £find the defendant, Andre Emanusl, not

guilty.®

Presiding Juror

Lecasane. A Shaw

{Pleasms Print)} Presiding Juror

"We, the Jury, find the defendant, Andre Emanuel, guilty of

capital murder, as charged in the indictment.®

Presiding Juror

{(Pleage Print) Presiding Juror
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"We, the Jury, find the defendant, Andre Emanuel, guilty of

aggravated robbery.®

Presiding Juror

{Please Print) Presliding Jurox
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