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THE STATE OF TEXAS g IN THE 177TH DISTRICT COURT
Vs, . § OF HARRIS COUNTY, TERAS
JOHNATHAN ROSE NICEERZON § JULY TERM, A, D., 2013

Members of the Jury:

The defendant, Johnathan Ross Nickerson, stands charged by
indictwment with the offense of capital murder, alleged to have
been committed on or about the'Zch day of October, 2008, in
Harris County, Texas. The defendant has pleaded not . gullty.

A person commity the offense of murder if he intentionally or
knowingly causes the death of an individual.

A person commite the offense &f capital murder 1f he
intentionally commits murder, as hereinbefore defined, in the
course of committing or attempting to commit the offense of
fobbery. Robbery ls a felony offense.

A person commits the offense of robbery if, in the course of
commititing theft, and with intent to ocbtain or maintain control
of property of another he intentionally ov knowingly causes
bodily injury to ancther.

A person commits the offense of aggravated robbery if he
commits robbeyy, as hereinbefore defined, and he:

{1} causes serious bodily injury to another; or

(2} uses or exhibits a deadly weapon.




vTn the course of committing theft® means conduct that ocours
in an attewpt to commlt, during the commission, ox in the
inmediate £light after the attempt or commlission of theft,

"attempt" to commit an offense oceurs 1f, with apecgific
intent to commit an offense, a perﬂan‘daes an act amounting to
more than mere preparation that tends, but fails, to effect the
commission of the offense intended.

wrheft " is the unlawful appropriation of prﬁperty with intent
to deprive the owner of property. '

vpppropriation® and "appropriate"”, as those teyms are uged
herein, means to acguire oY otherwige exercise contrel over
property other than real property. Appropriation of property is
unlawiful if it is without the owner's effective congent.

rproperty” as used hervein weans tangible or intangible
personal property or documents, including woney, that represents.
or embodies anyvthing of value.

“Dgpriv&" means to withhold property from the owner
permanently or for 8o extended a period of time that a major
portion of the valﬁe or enjmymeﬁt of the property is lost te the
OWneY .

teffective consent" means assent in fact, whether eXpress o
apparent, and includes consent by a person 1egaily authorized to
act for the owner. Consent is not effective if induced by
deception or coercilon.

rouner* means a pevson who has tivle to the property,
possession of property, or a greater right to poggession of the

property than the actor.




tPosaession® means actual carve, cugtody, control, oxr
management of the proﬁerty.

"peadly weapon' means a firearm o¥ anythiﬁg manifeastly
designed, made, or adapted for the purpose of inflicting death or
serious bodily injury; ov anything that in the manner ©of its use
or intended use is capable of causing death or gseriocus bodily
injury.

wpodily  dnjury® weans physical pain, illness, or any
impairment of physical condition.

. '*serious bodily injury" means hodiiy injury that creates a
substantial risk of death or that causes death, serious permanant'
disfigurement, or protracted loss or impairment of the function
of any bodily member or organ.

The definition of intentionally yalative teo the offense of
capital murder is as follows:

A person achs intentioﬁally, or with intent, with respect to
a result of his conduct wheﬁ i+ im his conscious objective or
desire to cause the resuli.

The definitions of intenticnally or knowingly relative to the
offenses of robbery asd aggravated robbery are as follow:

A person acts intentionally, or with intent, with respect o
the nature of his conduct or to a result of his conduct when it
is his consciousg objective ox desire to engage in the conduct oOr
cauge the result.

A person acts knowingly, oY with knowledge, Qith respect (o
the nature of his conduct or O circumstances surrounding his

conduet when he is aware of the nature ‘of his conduct or that the




circumstances exist. A person acts knowingly, or with knowledge,
with respect to a result of his conduct when he iz awave that his
conduct is reasonably certain to cause the result. '

all perscns are parties to an offense who are guilty of
acting together in the covmission of the nffenge. A person is
criminally responsible as a party to an offense if the offense is
committed by his own conduct, by the conduct of ancther for which
he is criminally responsible, or by both,

A person is criminally rasponsible for an offense committed
by the conduct of angther if, acting with intent to promote ov
agsist the commission of the offense, he golicits, encourages,
directs, aids, or attempts to aid the other person to commit the
offense. Mere presence alone will not constitute one a party to
an offense,

If, in the attempt teo carry out & congplracy to commult one
felony, another felony is committed by one of the conspivators,
all consplrators are guilty of the felony actuélly committed,
thmuéh having no intent to commit it, if the offense was
committed in furtherance of the unlawful purpose and was one that
should have been antlcipated as a result of the carrying out of
the conspiracy.

By the term “comspiracy" as uged in these instructions, le
meant an agreement between two or more pPErsons with intent, that
they, or ons oY mnore of them, engage in conduct that would
constitute the offense, An agreement pongtituting a conspiracy

may be inferred fvom acts of the parties.




Before you would be warranted in finding the defendsnt guilty
of capital wurder, you must f£ind from the evidence .beyond a
reasonable doubt not only that on the occasion in @estimn the
defendant was in the course of committing or attempting to commit
the felony offense of robbery of Roman Barragan, a8 alleged in
this charge, but also that the defendant specifically intended to
cauée the death of Roman Barragan, by shooting Roman Bayragan,
with a deadly weapon, namely, a fireaxm; or you must find from
the evidence beyend a reasonable doubt that the defendant,
Johpathan Ross Nickerson, with the intent to promote OF agsist in
the commission of the offense of vobbery, 1f any, solicited,
encouraged, dirvected, aided, or attempted to aid David MoFarland
in shooting Roman Barragan, if he did, with the intentlon of
thereby killing Roman Barragan; OrU You must  find fyrom the
evidence bevond & reasonable doubt that on the occaglon in
gquestion the defendant, Johnathan Ross Nickerson, entexed into an
agreement with David MeFarland to commit the felony offense of
robbery of Roman Barrvagan, a8 alleged in this charge, and
pursuant to that agreement they did carry cut their conspiracy,
and while in the. course of committing said conspiracy, David
MeFarland intentionally caused the death of Roman Barragan DY
shooting Roman Barragan with a deadly weapon, namely, a firearm,
and the murder of Roman Barragan was committed in furtherance of
the conspiracy and was an offense that should have been
anticipated by the defendant as a regult of carrying out the
congplracy, and unless you 80 find, then you cannot convict the

defendant of the offense of capital arder.




How, if you find from the evidence beyond a reasonable doubt
that on or about the 24th day of October, 2009, in Harxis County,
Texas, the defendant, Johnathan Ross Nickerson, did then and
there unlawfully, while in the course of committing or attempting
ro commit the robbery of Roman Barragan, intentionally cause the
death of Roman Barragan by shooting Roman Barragan with a Qeadly
weapon, hamely, a firearm; or

;f you £ind from the evidence pevond a reasonable doubt that
on or about the 24th day of Octeber, 2009, in Harris County,
Tewas, David McFarland, did then and there unlawfully, while in
the course of committing or.attgmpting to commit the vobbery of
Roman Barragan, intentionally cause the death of Roman Barragan
by shooting Roman Barragan with a deadly weapon, namely, a
firearm, and that the deﬁendant, Johnathan Ross Nickerson, with
the intent to prowmote or assist the comniesion of the offense, if
any, solicited, encouraged, directed, aided or attempted to aid
Pavid McrFarland to commit the offense, if he.did; or

1f you £ind fxom the evidence beyornd a reasonable doubt that
the defendant, Johnathan Ross Nickerson, and David MeFarland
enterad into an agreement to commit the felony offense of robbery
of Rowan Barragan, and pursuant to that agreement, 1if any, bthey
did carry out their conspivacy and that in Harris County, Texas,
on or shout the 24th day of October, 2003, while in the coﬁrae of
committing such robbery of Roman Rarwvagan, David MoFarland
intentionally caused the death of Roman Barvagan by shooting
Roman Barragan with a deadly weapon, namely, a firearm, and the

murder of Roman Rarvagarn was committed in furtherance of the




conspiracy and was an offense that should have been anticipated
by the defendant as a result of carrylng out the congpiracy, then
vou will find the defendant guilty of capital murder, as charged -
in the indictment.

Unless you 8o find from the evidence beyond a reasonable
doubt, or if you have a reasonable doubt thereof, or i you axe
unable to agres, you will next considey whether the defendant is

guilty of the lesser offenss of aggravated robbery.

Therefore, if you f£find from the evi@euca beyond a reagonable
doubt that on or about the 24th day of October, EQOBK in Harxis
County, Texas, the defendant, Johmathan Ross Nickerson, did then
and there unlawfully, while in the course of committing thefc of
property cwned by Roman Barragan, and with intent to obtain or
matntain control of the property, intentionally or knowingly
cause serious bodily injury to Roman Barwragen by ghooting Roman
Rarragan with a deadly weapon, nawely, a fireaxm; or

1f you £ind from the evidence bheyond a reasonable doubt that
on or about the 24th day of October, 2009, in Harris County,
Texas, David McFarland, did then and theie unlawfully, while in
the course of committing theft of property owned by Roman
Barragan, and with intent to obtain or maintain control of the
property, intentionally o knowingly cause serious bodily injury
te Roman Barrvagan by shooting Roman Barragan with a deadly
weapon, namely, a firearm, and that the defendant, Johnathan Rosa
Wickerson, with the intent to promote or assist the commisgion of

the offense, if any, solicited, encouraged, directed, aided ox




attempted to ald David McFarland to commit the offense, 1f he
did; or

If you find from the evidence beyond a reasonable doubt that
the defendant, Johnathan Ross Nickerson, and Da%id MoFarland
entered inteo an agreement to commib the felony offense of rcobbery
of Roman Barragan, and pursuant te that agreement, if any, they
did carry out their conspiracy and that in Harris County, Texras,
on or about the 24th day of October, 2009, while in the course of
' committing such xrobbery of Romen Barxagan, David McFarlénﬁ cauged
serious bodily injury to Roman Barrvagan by shooting Roman
Barragan with a deadly weapon, namely, a firearm, and said
offense was committed in Ffurtherance of the conspiracy and was an
offense that should have been anticipated by the defendant as a
result of carrying out the comnsplracy, then you will £ind the
defendant guilty of aggravated robbery.

If vou believe from the evidence bevond a reasonable doubt
that the defendant is guilty of either capital murdexr on the one
hand or aggravated xobbery on the other hand, but you have a
reagonable doubt as to which of said offenses he is guilty, then
you must resolve that doubt in the defendant's favor and f£ind him
guilty of the leaser offense of aggravatsd robbery.

'If'you have a vreasonable doubt as to whether the defendant is
guilty of any offense defined in this charge you will acquit the

defendant and say by your verdict "Not Guilty.®




You are Ffurther instructed that if there iz any gvidence
vefore vou in this case regarding the defendant’s committing an
alleged offense or offenses other than the offense alleged
againgab him in the indictment in this case, you cammot consider
such evidence for any purpose unless vou find and believe beyond
a reasonable doubt that the defendant committed such other
offense or offenses, if any, and even then you may only congider
the @ame in determining the motlve, opportunity, intent,
preparation, plan, knowledge, identity, ox absence of mistake or
_ accident of the defendant, if any, in connection with the
offense, if any, alleged against him in the indictment and for no

other purpose.




You ave instructed that a statement of an accused may be used
in evidence against him if it appears that the same was freely
and voluntarily made without compulsion or persuasion.

No oral statement of an accused made as & result of custodial
interrogation shall be admissible against the accused in a
criminal proceeding unless:

{1) An electronic recording, which may include audio, motion
pilcture, videotape, o¥ obher vigual r@cording,_ia made of the
statemant;

(2) Prior to the statement but during the recording the
accused is given the following warning:

{(a) he has the right to remain silent and not wmake any
gtatement at all and that any statement he makes may be
uged against him at his trial;

{b) any statement he makes may be used as evidence  against
him in court;

(¢) he has the right to have a lawyer present to advise him
prior to and during any guestioning;

(¢) if he is unable to employ a lawyer, he has the right to
have a lawyer appointed to advise him prior to “and
during any gquestioning;

() he has the right to terminate the interview at any time;
and

(£) the accused knowingly, intelligently, and voluntarily

waivea any rights set out in the warning;




{3) the recording device was capable of making an acourate
recording, the operator was competent, and the vecording is
accurate and has not been altered; and

(4} all voices on the recording are identified.

So in this case, if you find from the evidence, or i1if you
have a vreagonable doubt cthereof, that prior to the time the
defendant gave the alleged oral statement or coral confession to
Sergeant Cisneros, 1f he did give it, the said Sergeant Clieneros
did not warn the defendant in the respects ontlined above, or as
to any one of such requirements, then you will wholly disregard
the alleged oral confession and not consider it for any purpose
nor any evidence obtaineé as a result therecf; i1f, however, you
find beyond a reasonable doubt that the aforementioned warning
wag given the defendant prior to his having made such oral
statement, if he did make it, still, beforse you may, consider such
oral statement ag. &vidémce in this case, yvou must €ind from the
evidence beyond a.Qeﬁsonable doubt that prior to and during such
oral statement, if any, the defendant knowingly, intelligently
and voluntarily waived the righés hereinabove set oub in the said
warning, and unlese you so find, or if you have a reasonable
daﬁbt thereof, vou will not consider the oral statement or oral
confession for any purpose whatgoever or any evidence obktained as

a result of same,




For purposes of this case, a person ig in Custody only if,
under the circumsténces, & reasonable person would believe that
his freedom of movement was restrained to the degree assoclated
with a formal arrest.

I1f a person is not in custody, tp@ warning provided above
does not apply.

You are instructed that X0 evidence obfained by an officexr or

other person in vicolation of any provisions of the Constitution

or laws of the State of Texas, shall be admitted in evidence

against the accusged on the trial of any criminal case. Ty




A defendant in a crimingl case iz not bound by law to tesgtify
in his own behalf therein and the fallure of any defendant to so
testify shall not be taken as a - civcumstance against him nox
shall the same be alluded to nor commented upon by the jury, and
vou mugt not refer to, mention, oomment upon or discuss the
failure of the defendant to testify in this case. If any juror
starts to wmention the defendant's failufa to testify in ﬁhia case

then it is the duty of the other jurcors Lo stop him at once.




A Grand Jury indictments 18 the weans whereby a defendant is
brought to trisl in a felony prosecution. It is not evidence of
guilt nor can it be considered by vyou in passing wupon the
gquestion of guilt of the defendant. The burden of proef in all
criminal cases rests upon the State throughout the twial and
never gshifts to kbhe defendant.

All persena are presumed to be innocent an@ o pRrson may be
convicted of an offense ineas gach element of the offense is

proved beyond & reasonable doubt. The fact that he has been
arrested, confined, or indicted forx, or otherwise charged with
the offense gives rise to no inference of guilt at his trial.
The law does not require a defendant to prove his innocence ox
produce any evidence at all. The presumption of innocence alone
igs sufficient to acguit the defendant, unless the jurors are
satisfied Dbeyond a reasmn§b1a doubt of the defendant's guilt
after vareful and impartial consideration of all the evidence in
the case. | |

The progecution has the burden of proving the, defendant
guilty and it must do so by proving each and every slement of the
offense charged beyond a reasonable doubt and if it faile teo do
8o, vou must acguit the defendant.

It is not reguired that the pr@aemutién prove guilt beyond
all possible doubt; it is required that the prosecution’s proof
excludes all reasonable doubt concerning the defendant's guilt.

In the event you have a reasonable doubt as to the

defendant's guilt after censidering all the evidence before you,




and these instructicns, vyou will acquit him and say by your
verdict "Not Guilty."

You are the exclusive judges of the facts proved, of the
credibility of the witnesses and the weight to be given their
testimony, but the law you shall zeceive in these written
instructions, and you must be governed thereby.

After you retire to the jury room, you should select one of
your members as your Foreman. ITU is hiz or her duty to preside
at your deliberations, vobte with you, and whan you have
unanimously agreed upon a verdict, to certify to your verdict by
using the appropriate form attached hereto and gigning the same
as Foreman.

During vour deliberations in this case, you must not
consider, discuss, nor ralate any matters not in evidence before
you. You should not congider noy mention any personal knowledge
or information you may have about any fact or person connected
with this case which is not shown by the evidence.

Vo one has any authority to communicate with you except the
officer who has you in charge. After you have retired, you may
communicate with this Court in writing through this officer. Any
commnication relative to the cause must be written, prepared and
gsigned by the Foreman and ghall be submitted to the court through
this officer. Do not attempt to talk to the officer who has you
in charge, or the attorneys, or the Court, ox anyone else
concerning any guestions you may have.

Your sole duty at this time is to determine the gullt or

innocence of the defendant under the indictment in this cause and




restrict your deliberations solely to the issue of gquilt or
innocence of the defendant.

Following the arguments of counsel, vyvou will retire to

consider your verdict. 3

W f e «Mmﬂnw’

"
froug Shavey, @udge Presiding
177th District Court
Harris County, TEXAS
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CRUBE NC. 1238840

THE STATE OF TEXAS § IN THE 177TH DISTRICT COURT

Vs, § OF HARRIS COUNTY, TEXAS

JOHNATHAN ROSS NICKERSON - & JULY TERM, A. D., 2013
CHOOSE ONE

"We, the Jury, find the defendant, Johnathan Ross Nickerson,
gullty of capital murder, as charged in the indictwment.”
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L.oten Jackson
District Clerk Foreman of the Jury
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fime: {Please Prini) Foreman
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"We, the Jury, f£ind the defendant, Johnathan Ross Nickerson,

quilty of aggravated robbexry."

Foreman of the Jury

(Fieaze Print) Foreman

*We, the Jury, find the defendant, Johnathan Ross Nickerson,

not guiley.®

Foreman of the Jury

{Pleage Print) Foreman




