CAUBE NO. 1324624

THE STATE OF TEXAS § TN THE 338TH DISTRICT COURT
R § OF HARRIS COUNTY, TEXAS
KENNETH RAY NBLMS JR. 8 JURY TERM, A, D., 2014

Mémhers of the Jury:

The d&fgnd&nt; Kenneth Ray Nelms Jr., stands cdharged by
indictmgnt with the offense of capital murdér, alleged to have
_Séen committed on or about the 17th day'&f Jue , 2013, in Harris
Countf, Texas. The defgndant has pleaded not guiity;

A person coummite the offense of mufder if he intentionally or
knowingly causes the death of ah individual.

A person coumits the offense of capital murder i1f he
intentionally commits wurder, ag h&reinbefdr&'defined, in the
course of commitcing or attempting to comnit the offense of
burglary of a habitation. Burglary of a habitation ig a felony.
' A person commits the offense of felony muxder if he cémmits
or attempts to commit a felony, other than manslaughter, and in
the course of and in Ffurtherance of the commission or attampt, oY
i immediate £light fyom the commisgion orx atteﬁpt, he commits or
attampts't@ commit an act glearly ﬁaﬂgerauﬁluc human 1ife that
causes the death of an indlvidual.

"In the course of committing® means conduct that occurs in an
attempt to commit, during the commissioﬁ, or in the immediate

flight after the attempt or commission of an offense.
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"Attempi to commit aﬁ offenge occurs 1£, withl spacific
intent to commit an offense, & person does an act amounting to
more than mere preparation thét tends, but fails, to effect the
commission ©f the offensa intended.

A person commits the offense of burglary of a habitation if,
without the effective consent of the cowner, he;

{1) enters a habitation with dntent to commit a Efelony,

theft, or an asgaull; or

(2} enters a habitatlion and comnmits or attempts to comnit a

felony, theft, or an assgault. ‘

iTheft? means the unlawful appropriation of property with

intent to deprive the owner of property. Appropriation of

property is unlawful if it is without the owner's effective
congent .

tEncert wmeans to intrude any part of the body or an& physical
ohject connected with the body.

"Habitation' means a structure or vehicle that is adapted for
the overnight aecammmﬁatiwn‘oﬁ persens, and includes: (a) each
separately secured or occupied portion of the structurs or
vehicle and {b) each structure appurtenant to o connected with
the structure or wvehicle.

"Bffective consent' means assent in fact, whether express or
apparent, and includes consent by a peréan legally autbmmigad o
act for the owner. Consent. is not effective if induced hy

deception or coercion.




"Cevnexr'! means & person who has title to the properiy,
possession of property, or a greater right to possession of the
property than the defendant.

. *Deadly weapon” means  a firearm or anyvthing wmanifestly
designed, made, or adapted for the purpose of inflicting death or
perious bodily injury; ox anything that in the manner of its use
or intended use is capable of causing death o ;*sericus bodily
injury.

"Bodlly injury® weans physical pain, illness, oxr any
impairment of physical condition.

"Serious bodily injury® meansg a bodily injury that creates a
substantial risk of death or that causes death, seriocus permanent
disfigurement, or protracted loss or impaizrment of the function
of any bedily membar ©r oOvgan.

The definition of intentionally xelative to the offenge of
capital murder is as fcllows:

A person acts intentionally, or with intent, with respect Lo
a result of hig conduct when it is his conscious objective or
desire to cause the result.

The definitions of intentionally and knowingly relative to
the offense of murdey are as follow:

A persén acts intentionaily, or with intent, with respset to
a result of hig conduct when it is his conscious abjectiva'or
desire to cause the result.

A person aéta knowingly, or with knowledge, with respech to a
regult of his conduct when he 1s aware that his conduct.  is

reasonably certain to cause the result.
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The definition of intentlonally relative to thne offense of
burglary of a habitation is as follows:

A person acts intentionally, or with intent, with respect to
the nature of his conduct or to a result of his conduct when it
is hieg conscious objective or desire to engage in the conduct or
cause the regult,

All persons are parties to an offense who ave gullty of
acting together in the commission of the offense. A person is
criminally responsible as a party to an offense if the offense is
committed by his ocwn conduct, hy-the conduct of another for which
he is criminally responsible, or by both.

A person is criminally responsible for an offense committed
by the conduct of another 1f, acting with intent to p&amate or
asslst the commission of the offense, he soliclts, encourages,
directs, aids, or attempts to aid the other person to commit the
offense. Mere presence alone will ﬁot aonsﬁitnte one a party to
an offense.

If,-in the attempt to carry out a conspiracy to comnit one
felony, anothexr felony isg committed by one of the conspirators,
all conspirators ave guilty of the felony actually committed,
though having no intent to commit it, 1f the offense was
committed in furtherance of the unlawful purpose and was one that
ghould have been anticipated as a result of the carrying out of
the conspiracy.

By the texm "conspiracy® as used in these instructions, i
meant an agreement beltween two Or more personsa with intent., that

they, or one or more of them, engage in conduct that would
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vonstitute the offense. An agresment constibtuting a conspiracy
may be inferred from acts of the parties.

Before you would ke warranted in finding the defendant guilty
of capital murder, you must F£ind from the evidence beyond a
reasonable doubt not only that on the occasieon in cuestion the
defendant was in the course of committing ox attempting to commit
the feleony offense of burglary of habitation of Terrance Nelson,
as alleged din this charges, but also that the d%fﬁndant
specifically intended to cause the death of Terrvance Nelson, by
shooting Tarrance Naison with a deadly weapon, namely a Lirearm;
or you must f£ind from the evidence beyond a reasonable doubt that
the defendant, Renneth Ray Nelms Jr., with the intent to promote
or assist in the commisslon of the offense of burglary of
habitation, i1if any, solicited, encouraged, directed, alded, ov
attempted to aild Barry ;aneﬁ alge known a8 PRapa in shoobing
Terrvance Nelson, if he did, with the intentimﬁ of thereby killing
Terrance Nelson; or you must find from the evidence bayond a
yeasonable doubt that on the occasion in guestion the defendant,
Kenneth Ray Nelms Jr., entered intc an agreement with Barry Jones
alse known ag Papa to commit the felony offense of marglary of &
mapitation of Terrance Nelson, as alleged in this charge, and
pursuant to that agreement they did carry out their caﬁspiracy,
and while in the course of committing said conapiracy, 3arry
Jenes alsc known as Papa intentionally caused the death of

Terrance Nelson by shooting Terrance Nelson with a deadly weapon,
namely a firearm, and the murdex of Terrance Nelson was committed

in furtherance of the conspiracy and was an offense that should




have been anticipated by the defendant ap a result of carrying
out the conspiracy, =and unless you g0 find,' then you camnot
convict the defendant of the offense of capital murder.

Now, if vou find from the evidence baycnﬁ'a reasonable doubt

that on or about the 17ﬁh day of June, 2011,  in Harris County,

Texas, the defendant, Kenneth Ray Nelms Jx., aid then and there
unlawfully, while in the course of committing or attenpting to
commilt tha burglary of nabitation of Terrvance Nelsgom,
intentionally cause the death of Terrahce Nelson, hy shooting

Terrance Nelson with a deadly weapon, namely a firvearm; ov

If you £ind from the evidence beyond & yeasonable doubt that
on or about the 17th day of June, 2011, in Harris County, Texas,
Barfy Jones also known as Papa, did then and there unlawfully,
while in the course of committing or attempting to commit the
burglary of habitation of Terrance Welson, intentionally cauze
the death of Terrance Nelson by shooting Terrance Nelson with a
deadly weapon, namely a fivearm, and that the defendant., Xenneth
Ray WNelmsg Jr., with the intent to promote oY asgist. the
conmisslon nf the offense, if any, aolicited;' encouvraged,
directed, aided or attempted to aid Barrvy Jones also known as
Papa to commit the offense, if he did; ox

If you find from the evidence bayond a reasonable doubt that
the defendant, Kenneth Ray Nelms Jr., and Barry Jones alan Xnown
as Papa entered into an agreement Lo ccmﬁit the felony offense oOF
burglary of habitation of Terrance Nelson, and pursuant to thab
agreement, if any, they did céxry out their conspiracy and that

in Harris County, Texas, on or about the 17th day of June, 2011,




while in the course of committing such burglary of habitation,
Barry Jones also known as Papa intentionally caused the death of
Terrance Nelgon by shooting Terrance Nelson with a deadly weapon,
mamely a firearm, and the murder of Tervance Helson was comnltbed
in furtherance of the conspiracy and was an offense that should
have been #nticip&ted by the defendant ap a result of carxying
out the conspiracy, then you will find the defendant gullty ot
capital murder, as charged in the indictmant.

Unless you so find from the evidence beyond a reasonable
Qoubt, or if you have a reasonsble doubt thereof, orx 1if you are
uniable to agree, yvou will next consider whether the defendant is
guilty of the lesser offense of felony murder.

Therefore, if vou find from the evidence beyond a reasonable
doubt that on oxr about the 17th day of June, 2011, in Rarris
County, 7Texas, the defendant, Xenneth Ray Nelms Jr., did then and

there unlawfully, while in the furtherance of the commission or

attempted commission of the felony of hurglary of habitatvion of
Terrance Nelson, or in immediate flight from the commission or
attempted commission of the faleny of burglary of habitation ef
Teyrance Nelson, cowmit an act clearly deangerous to human 1ife,
to-wit: by shooting Terrancde Nelson with a deadly weapon, namely
a firveaxm, that caused the death of Terrance Nelson; or

If you f£ind from the evidence beyond a reazonable doubt that
on or about the 17th day of June, 2011, in Harris County, Texas,
Barry Jones also known as Papa, did then and there.unlawfully,

while in the furtherance of the commission or attempted

commission of the felony of burglary of habitidtion of Tervance




Nelson, or in ilmmediete F£light frowm the commission or attempted
commiseion of the falony of burglary of habitation of Terrance
Nelson, commit an act clearly dangerous to human life, to-wit: by
shooting Terrance Nelson with a deadly weapon, namely a firearm,
that caused the death of Terrance Nelson, and that the deﬁendant;
Kenneth Ray Nelms-J;., with the intent to promote or assist the
commission of the offense, i1if any, =olicited, encouraged,
directed, aided or atpampted to ald Barry Jones also known as
rapa to commit the offense, if he did; or .

If you find from the evidence beyond a reasonable doubt thatb
the defendant, Xenneth Ray Nelms Jr., and Barry Joneg also Known
as Papa entered into an agreement to commit the felony offense of
burglary of habitatien of Terrance Nelson, and pursuant to that
agreemsnt, if any, they did carry out theilr congpiracy and that
in Harris County, Texas, on oY about the 17th day of June, Z011,
while in the course of cowmitting such burglary of hakitation,
Barry Jones also Known as Fapa committed an act clearly dangerous
to human 1life that caused the death of Terrance Nelson Dy
shooting Terrance Welson with a deadly weapon, namely a Lirearm,
and that the wurder of Texrance Nelson was commibtted in
Furtherance of the consplracy and was an offense that should have
been anticipated by the defendant as a result of caryying out the
congpiracy, then you will £ind the defendant guilty of felony
murder .

Unleass vyou sgeo find from the gvidence beyond & reagonaple

doubt, or if you have a reasonable doubt thereonf, or if you ars
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ungble to agrees, you will next consider whether the defendant is
guilty of the lesser offense of burglary of a habitation.

Therafore, if you Ffind from the evidence beyond a reasonable
doubt that on or about the 17th day of Jusme, 2011, In Haryis
County, Taxas, the ﬁafendaﬁt, Kenneth Ray Nelms Jr., did then and

there unlawfully, with intent to commit theft, enter a habitation

ovned by Terrance Nelson, a person having a greater wright to
possession of the habitation than the . defendant, without the
effective consent of Terrance Nelson, namely, without any congent
of any kind; or

1f you find from the evidence beyond a reasonable doubt that
on or about the 17th day of June, 2011, in Harris Counly, Texas,
Barry Jones also known as Papa, did then and there unlawiully,
with intant to commit theft, enter a habitation cwned by Terrance
Nelson, a person having a greater right to possession ©of the
habication than the defendant, without the effective consent of
Terrance Nelson, namely, without any consent of any kind, and
that the defendant, Xenneth Ray Nelms J¥., with the intent o
promote oY assist the cbmmiaaion af the offense, if any,
solicited, encouraged, dirvected, ailded or attempted to aid Barry
Jones also knowg as Papa to commlt the offense, if he did, then
you will £ind the defendant guilty pf burglary of a habitation.

If you believe from the evidence beyond a reasonable doubl
that. the def@nﬁanc.is guilty of either capital murder on the one
nand or felony murder on the other hand, but you have a

reasonable doubt as to which of sald offenses he im quilty, then
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you must resolve that doubt in the defendant’s favor and find him
guilty of the lessexr offense of felony wmurder,

If vou believe from the evidenze beyond a reasonsble doubt
that the defendant is guilty of either felony murder on the ons
hand or burglary of a habiltation on the other hand, but you have
a reasonable daubt.aa to which of sald offenses he is guilty,
then you must resolve that doubt in the defendant's favor and
find him guilty of the lssser offense of buxglary of &
hakitation.

If you have a reasonable doubt as to whethexw the defendant is

guilty of any offense defined in this charga you will acquit the

defendant and say by your verdict "Not Guilby.®




our law provides that a defendant way testify in hiz own
behalf 1f he elects to do so. This, however, is a right accorded
a defendant, and in the event he elects not to testify, that fact
cannot be taken as a circumztance against him.

In this case, the defendant has elected not to testify and
you are instructed that yeu cannot and wust not refer Lo ox
allude to that fact throughout your deliberations or take if into
consideration for any purpose vhatseoever as a clrcusshance

agalnat hilw,




You are further instructed that any evidence that any witness
has been convicted in any case Or Cases was affmitted before you
for the purpose of aiding vou, if it does aid you, in passing
upon the credibility of the witn&ss and the welght to be given

his or her testimeny, and you will not congidex the same for any

obher purpose.




A Grand Jury indictm@nt ig the means whereby a defendant is
brought to trial in a felony prosecution. It is not svidence of
guilt nor ecan 1t be considered by you in passing upon the
question of guilt of the defendant. The burden of proof in all
criminal cases rests wupon the State throughout the trial and
never shifts to the defendant.

All perseons aye prepumed to be innocsent and no person may bea
convicted of an offense unless each element of the offense is
proved beyond a reasonable doubt. The fact that he hags beaen
arrested, confined, or indicted for, or otherwise charged with
the offense gives rise to no inference of guilt at his trial.
The law does not reguire a defendant to prove his iunnocsnce or
produce any evidence at all, The presumption of imnocence alone
is sufficient to acquit the defendant, unless the jurers are
satisfied beyond a reascnable doubb of the defendant's guilt
after careful and impartial consideration of all the evidence in
the case.

The prosecution has the burden of proving the defendant
guilty and it must do so by proving each and every slemant of the
offense charged beyond a resgonable doubt anﬁ if it falls to do
g, you wmust acguil the dafaﬁd&nt.

T is not reguired that the prosecution prove guilt heyond
all possible doubt; it is requlred that the pragsecutionts prool
excludes all reasonable doubt concerning the defendant's guilt.

In the event vyou have a reasonable doubt as €0 the

defandant's gullt aftex considering all the evidence before you,




and these instructions, vyeou will szeguit him and say by your
verdict "Not Guilty."

You are the exclusive judges of the facts proved, of the
credibility of the witnesses and the welght to be given thelr
testimony, but the law you shall receive in these written
instructions, and you must be governed thereby.

After vou retire to the jury room, you should select one of
your members as your Foreman. It ig his or her duty to preside
at  your deliberations, wvote with you, and when you have
unanimously agreéd upon a verdict, to certify to your wverdict by
using the appropriate form attached hereto and signing the same
as Forsman,

ﬁuring your deliberations in this case, you must not
congider, discuss, nor relate any matters not in evidence before

-you. You should not consider nor mentlon any personal knowledge
or information you may have about any fact or person connected
with this case which is not shown by the evidence.

No one has any suthority to communicate with you except the
officer who has you in charge. After you have retired, you may
communicate with this Court in writing through this officexr. Any
communication relative to the cause must be written, preparsed and
signed by the Foreman and ghall be submitted to the couxt through
thig officer. Do not attempt to talk to the officer who has you
in c¢harge, or the sattorneya, o the Court, or anyone eglse
concerning any quesktions you may bhave.

Your sole duty'at*thié fime iz to determine the guilt or

innerence of the defendant under the indictment in thisg cause and




restrict your deliberatioms solely to the issue of gqullt ov
innocence of the defendant.
Following the arquments of counsel, vyou will wetire to

consider your verdict.
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CRUSE NO. 1324624

THE STATE OF TEXAS § IN THE 338TH DISTRICT COURT
VE. § OF HAXRISZ COUNTY, TERAS
EENNETH RAY NELMS JR. § JULY TERM, A. D., 2013

CHOOSE ONE

"We, the Jury, find the defendant, Kemneth Ray Nelms Jr., not

guilty.®

Foreman of the Jury

(Please Print} Foreman

We, the Jury, f£find the defendant, Kenneth Ray Nelms Jr.,

guilty of cé.pital murder, as charged in the indictment.”

‘M’Z:i"ﬁ“w ...av.as;‘zr

Foreman of the Jury

LE

g 1/
hels Danlel ‘ Jeza Gl e A
Blstrict Glark {please ¥rint} Foreman

AUG 9% 2013
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"We, the Jury, f£ind the defendant, Kenneth Ray Nelms Jr.,

gquilty of felony murder.”

Foreman of the Jury

(Please Print) Foreman

"We, the Jury, find the defandant, Kenneth Ray Nelms Jr.,

gullty of burglary of a habitation.®

Foreman of the Jury

{Pleass Print) Foresman




