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CHIEF JUSTICE HECHT delivered the opinion of the Court.
The issue in this case is whether Texas law permits parties to conclusively agree that, as
between themselves, no partnership will exist unless certain conditions are satisfied. We hold that
it does and that the parties here made such an agreement. Accordingly, we affirm the judgment of
the court of appeals.1
I
Cushing, Oklahoma is a major trading hub for crude oil. For decades, the United States
imported most of its crude oil from abroad to its Gulf Coast refineries, where the oil was processed
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and shipped north through Cushing. In 2008, new technology enabled oil production in the Dakotas
and Canada, resulting in oil being transported to Cushing from the north. But no pipeline existed to
move oil stored at Cushing south. An excess supply accumulated, driving down the price of oil sold
there. Sensing economic opportunity, major pipeline companies began exploring ways to move oil
south from Cushing.
Among them were ETP2 and Enterprise,3 competitors that are among the ten largest energy
companies in the United States. Enterprise co-owned with ConocoPhillips a pipeline called Seaway
that sent oil north to Cushing from the Texas Gulf Coast. Enterprise lobbied ConocoPhillips for
years to reverse the pipeline’s direction, but ConocoPhillips refused. Enterprise also talked to
Canadian pipeline company Enbridge about a joint project but to no result.
In March 2011, Enterprise approached ETP about converting a pipeline called Old Ocean
into one that could move oil south from Cushing. Old Ocean transports natural gas from Sweeny,
Texas, near the Coast, up to Maypearl, near Dallas. ETP owns the pipeline, but Enterprise holds a
long-term lease on it. Converting the pipeline to one for transporting oil and extending it the rest of
the way to Cushing would require a massive investment from the parties and committed customers
willing to pay a sufficient tariff to justify the investment.
The parties agreed to explore the viability of the project, which they dubbed “Double E”. In
three written agreements, they reiterated their intent that neither party be bound to proceed until each
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company’s board of directors had approved the execution of a formal contract. The Confidentiality
Agreement, signed in March 2011, recited that Enterprise and ETP had “entered into discussions
with each other in connection with a possible transaction involving a joint venture to provide crude
oil transportation [from Cushing to Houston] utilizing [the] Old Ocean Pipeline”. The agreement laid
out the parties’ rights and responsibilities with respect to confidential information exchanged during
the discussions and then stated:
The Parties agree that unless and until a definitive agreement between the Parties
with respect to the Potential Transaction has been executed and delivered, and then
only to the extent of the specific terms of such definitive agreement, no Party hereto
will be under any legal obligation of any kind whatsoever with respect to any
transaction by virtue of this Agreement or any written or oral expression with respect
to such a transaction by any Party or their respective Representatives, except, in the
case of this Agreement, for the matters specifically agreed to herein. . . .
In April, the parties also signed a Letter Agreement with an attached “Non-Binding Term
Sheet”. The Letter Agreement again recited that the parties were “entering discussions regarding a
proposed joint venture transaction involving the construction (or conversion, as applicable) and
operation of a pipeline to move crude oil” from Cushing to Houston, and that the “letter [was]
intended only to set forth the general terms of the Transaction between the Parties, . . . contained in
the term sheet attached”. The letter then stated:
Neither this letter nor the JV Term Sheet create any binding or enforceable
obligations between the Parties and, except for the Confidentiality Agreement . . . ,
no binding or enforceable obligations shall exist between the Parties with respect to
the Transaction unless and until the Parties have received their respective board
approvals and definitive agreements memorializing the terms and conditions of the
Transaction have been negotiated, executed and delivered by both of the Parties.
Unless and until such definitive agreements are executed and delivered by both of
the Parties, either [Enterprise] or ETP, for any reason, may depart from or terminate
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the negotiations with respect to the Transaction at any time without any liability or
obligation to the other, whether arising in contract, tort, strict liability or otherwise.
The Non-Binding Term Sheet sketched out the basic features of the potential transaction and
envisioned that a “mutually agreeable Limited Liability Company Agreement would be entered into”
to govern the joint venture.
Finally, in April the parties also signed a Reimbursement Agreement that provided the terms
under which ETP would reimburse Enterprise for half the cost of the project’s engineering work.
That agreement, like the other two, recognized that the parties were “in the process of negotiating
mutually agreeable definitive agreements” for the project and stated that nothing in it would “be
deemed to create or constitute a joint venture, a partnership, a corporation, or any entity taxable as
a corporation, partnership or otherwise.” ETP’s pleadings acknowledge that “as of the date of [these
agreements] . . . the parties had not yet formed a partnership.”
By May, the parties had formed an integrated team to pursue Double E. The biggest piece
of the puzzle was obtaining sufficient shipping commitments. To do so, the parties needed to
convince shippers that their pipeline would be the first to market. During the spring and summer of
2011, they marketed Double E to potential customers as a “50/50 JV” and prepared engineering
plans for the project. The parties also explored the possibility of building a new pipeline from
scratch rather than retrofitting Old Ocean, but they continued to market the Old Ocean conversion
to potential customers.
A Federal Energy Regulatory Commission rule governing new interstate pipelines requires
an “open season” of 30 to 45 days in which shippers are asked to commit to daily barrel volumes
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and tariffs. For Double E to be viable, the parties needed shipping commitments of at least 250,000
barrels a day for ten years at a tariff of $3.00 per barrel. The initial open season was unsuccessful.
Some shippers complained that the tariff was too high, others that the real need was for a pipeline
running all the way from Alberta to the Gulf Coast. The parties extended the open season twice
more. On the last day of the second extended open season, August 12, Chesapeake Energy Corp.
committed to ship 100,000 barrels daily. ETP was hopeful that Chesapeake’s commitment would
draw in other shippers who had been holding out. But days earlier, Enterprise had begun preparing
its exit by resuming negotiations with Enbridge. Enterprise ended its relationship with ETP orally
on August 15 and then in writing a few days later.
The next month, ConocoPhillips announced that it would sell its interest in the Seaway
pipeline. Enbridge bought it, making Enbridge co-owner of the pipeline with Enterprise. Enterprise
and Enbridge obtained an anchor shipper commitment from Chesapeake, which resulted in their
securing many additional commitments during the open season. Enterprise and Enbridge invested
billions to reverse the direction of the pipeline and make other modifications needed to move oil
from Cushing to the Gulf. The new pipeline, called Wrangler, opened in June 2012, and it has been
a financial success.
ETP sued. Its theory at trial was that despite the disclaimers in the parties’ written
agreements, they had formed a partnership to “market and pursue” a pipeline through their conduct,
and Enterprise breached its statutory duty of loyalty4 by pursuing the Wrangler project with
Enbridge. The jury answered “yes” to the question whether “ETP and Enterprise [had] create[d] a
4
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partnership to market and pursue a pipeline project to transport crude oil from Cushing, Oklahoma
to the Gulf Coast”. It answered “no” to the question whether Enterprise had complied with its duty
of loyalty. It found that $319,375,000 would compensate ETP for its damages and that the value to
Enterprise of the benefit gained as a result of its misconduct was $595,257,433. The trial court
reduced the disgorgement award to $150 million and otherwise rendered judgment on the verdict
for ETP for a total of $535,794,777.40 plus postjudgment interest.5
The court of appeals reversed and rendered judgment for Enterprise.6 The court concluded
that the Texas Business Organizations Code (TBOC) allows parties to contract for conditions
precedent to partnership formation; that the Letter Agreement in particular created two here that
were not met—(1) execution of “definitive agreements memorializing the terms and conditions of
the Transaction” that (2) have “received [each party’s] respective board approvals”; and that ETP
had the burden either to obtain a jury finding that the conditions were waived or to prove waiver
conclusively, which it failed to do.7 We granted ETP’s petition for review.8

5
ETP also sued Enbridge. The jury failed to find that Enbridge was part of a conspiracy to breach Enterprise’s
duty of loyalty to ETP. The trial court therefore rendered a take-nothing judgment against ETP on its claims against
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II
Section 152.051(b) of the TBOC states that “an association of two or more persons to carry
on a business for profit as owners creates a partnership, regardless of whether: (1) the persons intend
to create a partnership; or (2) the association is called a ‘partnership,’ ‘joint venture,’ or other
name.” Under § 152.052(a),
Factors indicating that persons have created a partnership include the persons’:
(1)

receipt or right to receive a share of profits of the business;

(2)

expression of an intent to be partners in the business;

(3)

participation or right to participate in control of the business;

(4)

agreement to share or sharing:

(5)

(A)

losses of the business; or

(B)

liability for claims by third parties against the business; and

agreement to contribute or contributing money or property to the
business.

Section 152.003 provides that “[t]he principles of law and equity and the other partnership
provisions supplement this chapter unless otherwise provided by this chapter or the other partnership
provisions.”
In Ingram v. Deere, we traced the evolution of Texas partnership law from the early common
law, which required proof of five factors to establish a partnership, to TBOC Chapter 152, which
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sets out a nonexclusive list of factors to be considered in a totality-of-the-circumstances test.9 Under
§ 152.052(a)(2), “expression of an intent to be partners in the business” is just one factor of the
totality-of-the-circumstances test.10 We acknowledged in Ingram that the statute “does not by its
terms give the parties’ intent or expression of intent any greater weight than the other factors”.11
Moreover, under § 152.051(b), persons can create a partnership regardless of whether they intend
to. This provision derives from Section 202(a) of the Revised Uniform Partnership Act.12 A
comment to that section drafted by the Uniform Law Commission warns that parties “may
inadvertently create a partnership despite their expressed subjective intention not to do so.”13 But
in Ingram we expressed skepticism that the Legislature “intended to spring surprise or accidental
partnerships on independent business persons”.14 Can persons override the default test for
partnership formation in Chapter 152 by agreeing not to be partners until conditions precedent are
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satisfied? Ingram did not involve such an agreement, and our discussion there of the role of intent
in the partnership-formation analysis did not contemplate one.15
Section 152.003 imports other “principles of law and equity” into the partnership-formation
analysis, and the use of the word “include” in § 152.052(a) makes the factors enumerated there
nonexclusive. Against this backdrop of statutory law is a well-developed body of common law that
“strongly favors parties’ freedom of contract.”16 Our decisions recognizing this policy are decades
older than the TBOC or its predecessor statute. In 1951, we quoted Sir George Jessel, “one of the
most influential commercial law and equity judges” in 19th century Britain,17 as saying:
[I]f there is one thing which more than another public policy requires it is that men
of full age and competent understanding shall have the utmost liberty of contracting,
and that their contracts when entered into freely and voluntarily shall be held sacred
and shall be enforced by Courts of justice. Therefore, you have this paramount public
policy to consider—that you are not lightly to interfere with this freedom of
contract.18

15

See id. at 899–901.
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Gym-N-I Playgrounds, Inc. v. Snider, 220 S.W.3d 905, 912 (Tex. 2007).
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George Jessel (jurist), WIKIPEDIA, https://en.wikipedia.org/wiki/George_Jessel_(jurist) (last visited Jan. 24,
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Wood Motor Co. v. Nebel, 238 S.W.2d 181, 185 (Tex. 1951); see also St. Louis Sw. Ry. Co. of Tex. v. Griffin,
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We reinforce this public policy virtually every Court Term.19 Texas courts regularly enforce
conditions precedent to contract formation and reject legal claims that are artfully pleaded to skirt
unambiguous contract language, especially when that language is the result of arm’s-length
negotiations between sophisticated business entities.20
We have never squarely addressed whether parties’ freedom to contract for conditions
precedent to partnership formation can override the statutory default test, in which intent is a mere
factor. ETP points to the 1978 case of Coastal Plains Development Corp. v. Micrea, Inc., which
involved an agreement between a landowner and a company that it contracted with to sell lots for
a subdivision in Brazoria County.21 The contract included a disclaimer that the parties’ performance
of their obligations under the contract “shall not constitute the parties as partners in connection
therewith” or the formation of “a joint venture”.22 We acknowledged the rule that “when the record
demonstrates that the actual effect of the arrangement resulting from the agreement is to create a
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status different from that stated in the language of the contract, the parties’ designation will not
control.”23 But we also concluded that the partnership-disclaimer language “expressly negat[ed] any
intent on . . . behalf of the parties to create a joint venture or partnership.”24 We ultimately held that
the parties were not partners or participants in a joint venture “[b]ased upon [their] clearly expressed
intent” and “the absence of any . . . provision for the sharing of losses”.25 When Coastal Plains was
decided, the common law required the party claiming a partnership to prove five essential
elements.26 We merely held that two of them—intent to be partners and an agreement to share losses
—were missing. Coastal Plains does not help answer the question presented here.
Enterprise points to the 1931 case of Root v. Tomberlin,27 but it is not directly on point
either. Plaintiff Root claimed that defendant Wentz had formed a partnership with another
defendant, Tomberlin, and that Wentz was therefore jointly liable for money that Tomberlin owed
Root under a well-drilling contract. Under the Tomberlin-Root contract, Tomberlin pledged as
security for payment to Root a purchase order in which Wentz agreed to buy oil and gas leases
from Tomberlin, but only if certain conditions were satisfied. The conditions were not satisfied,
the transaction between Tomberlin and Wentz was not consummated, and Root was not fully paid.
Wentz argued that the conditions precedent in the purchase order precluded the formation of a
23

Id. at 287; see also id. at 288 (“Just as the words used by the parties in a contract do not necessarily control
the substance of the relationship, the terms used by the parties in referring to the arrangement do not control.”).
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partnership, and we signaled our agreement.28 But our explanation why no partnership was
established pointed also to other facts, such as that “there [was] no sharing of profits”.29 In any
event, Root did not involve a contractual provision like those here, which contemplate the potential
creation of a business entity, but not until specific conditions had been performed.
ETP argues that the TBOC’s totality-of-the-circumstances test controls partnership formation
to the exclusion of the common law and that the parties’ intent with respect to the creation of a
partnership is just one factor to be weighed with the others in § 152.052(a). The submission of the
case to the jury reflects this theory. Question 1 instructed the jury on the rule of § 152.051(b) that
parties can form a partnership even if they do not intend to and on the multi-factor test in
§ 152.052(a). Question 1 also told the jury that “[n]o single fact may be stated as a complete and
final test of partnership.” It then asked the jury whether a partnership was created. Under ETP’s
view, submitted to the jury, parties cannot through contract language preclude the creation of a
partnership until a specific condition has occurred or been performed. ETP argues that the key to
avoiding an accidental partnership is to “avoid the conduct that establishes a partnership under the
statute.”30
Enterprise urges the primacy of freedom of contract and argues that if parties cannot by
contract protect themselves from the creation of an unwanted partnership, detrimental economic
consequences to the State and constant litigation will ensue. The Court has received amicus briefs
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See id. at 601.
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Pet. Br. at 24.
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weighing in on both sides from academics, industry representatives, a former legislator, and others.31
We maintain our view expressed a decade ago in Ingram that the Legislature did not “intend[] to
spring surprise or accidental partnerships” on parties.32 Section 152.003 expressly authorizes
supplementation of the partnership-formation rules of Chapter 152 with “principles of law and
equity”, and perhaps no principle of law is as deeply engrained in Texas jurisprudence as freedom
of contract. We hold that parties can contract for conditions precedent to preclude the unintentional
formation of a partnership under Chapter 152 and that, as a matter of law, they did so here.33
III
An agreement not to be partners unless certain conditions are met will ordinarily be
conclusive on the issue of partnership formation as between the parties.34 “Performance of a

31

Academics: Professor Christine Hurt and Dean D. Gordon Smith, J. Reuben Clark School of Law at Brigham
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respondents; Hugh Rice Kelly, supporting respondents.
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condition precedent, however, can be waived or modified by the party to whom the obligation was
due by word or deed.”35 We agree with the court of appeals that under Texas Rule of Civil Procedure
279, ETP was required either to obtain a jury finding on waiver or to prove it conclusively.36 It has
done neither.
In Ingram, we explained that when analyzing the second factor of § 152.052(a)’s totality-ofthe-circumstances test, “expression of an intent to be partners in the business”:
Courts should only consider evidence not specifically probative of the other factors.
In other words, evidence of profit or loss sharing, control, or contribution of money
or property should not be considered evidence of an expression of intent to be
partners. Otherwise, all evidence could be an “expression” of the parties’ intent,
making the intent factor a catch-all for evidence of any of the factors, and the
separate “expression of intent” inquiry would be eviscerated.37
Similarly, where waiver of a condition precedent to partnership formation is at issue, only
evidence directly tied to the condition precedent is relevant. Evidence that would be probative of
expression of intent under § 152.051(a)—such as “the parties’ statements that they are partners, one
party holding the other party out as a partner on the business’s letterhead or name plate, or in a
signed partnership agreement”38—is not relevant. Nor is evidence that would be probative of any
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Ames v. Great S. Bank, 672 S.W.2d 447, 449 (Tex. 1984).
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See TEX. R. CIV. P. 279 (“Upon appeal all independent grounds of recovery or of defense not conclusively
established under the evidence and no element of which is submitted or requested are waived.”); Island Recreational
Dev. Corp. v. Republic of Tex. Sav. Ass’n, 710 S.W.2d 551, 554 (Tex. 1986) (“We recognize that waiver is an
independent ground of recovery or defense and must be pleaded and proved as such.”); Washington v. Reliable Life Ins.
Co., 581 S.W.2d 153, 157 (Tex. 1979) (“Waiver was an affirmative defense upon which Washington had the burden of
proof. No special issues were requested or submitted to the jury on this point. As stated above, a party generally waives
an issue upon which he relies by failure to request its submission.” (citations omitted)).
37

288 S.W.3d at 900.
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Id.
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of the other § 152.052(a) factors. Otherwise, a party in ETP’s position could claim waiver in
virtually every case.
ETP has not pointed to any evidence that Enterprise specifically disavowed the Letter
Agreement’s requirement of definitive, board-of-directors-approved agreements or that Enterprise
intentionally acted inconsistently with that requirement.39 ETP’s challenge to the court of appeals’
holding is premised on the argument we have already rejected that the effect of the conditions
precedent in the Letter Agreement was subsumed in Question 1. The only record evidence that ETP
points to—the parties held themselves out as partners and worked closely together on the Double
E project—is not relevant to the issue of waiver of definitive, board-approved agreements.

*

*

*

*

*

We hold that parties can conclusively negate the formation of a partnership under Chapter
152 of the TBOC through contractual conditions precedent. ETP and Enterprise did so as a matter
of law here, and there is no evidence that Enterprise waived the conditions. The judgment of the
court of appeals is affirmed.

Nathan L. Hecht
Chief Justice
Opinion delivered: January 31, 2020
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