Opinions of the Supreme Court of Texas
Fiscal Year 2013
(September 1, 2012 — August 31, 2013)

Assembled by
The Supreme Court of Texas Clerk’s Office

Blake A. Hawthorne, Clerk of the Court
Monica Zamarripa, Deputy Clerk



09-0495
10-0121
10-0142
10-0319
10-0451
10-0511
10-0582
10-0648
10-0666
10-0755
10-0887
10-0933
10-1020
11-0104
11-0155
11-0195
11-0228
11-0252
11-0255
11-0261
11-0265
11-0270
11-0283
11-0311
11-0312
11-0332

FISCAL YEAR 2013 OPINIONS

(SEPTEMBER 1, 2012 - AUGUST 31, 2013)

TEX. MUT. INS. CO. V. MORRIS ..o 4
THE FINANCE COMMISION, ET AL. v. NORWOOD, ET AL. .....coceciiiiiiiiiiiiiiiicees 11
BRANNAN V. STATE OF TEXAS, ET AL ..o 58
DELEON V. ROYAL INDEMNITY CO. ...ooiiiiiiiiiiiicnie e 60
NATURAL GAS PIPELINE OF AMERICA V. JUSTISS, ET AL ..cooiiiiiiiieeeeeee e 63
DIEGO RODRIGUEZ-ESCOBAR, M.D. V. GOSS, ET AL. ..ot 84
THE UNIV. OF TEXAS S.W. MED. CTR. AT DALLAS v. LARRY M. GENTILELLO, M.D.......... 94
EL PASO FIELD SERVICES, L.P. v. MASTEC NORTH AMERICA, INC..........ccccovvvennn 110
THE CITY OF ROUND ROCK, TEX., ET AL. v. RODRIGUEZ, ET AL. ...c.cceovvririirnnn 138
THE CITY OF HOUSTON V. JONES. ........ooiiiiiiie e 168
REEDER v. WOOD COUNTY ENERGY, LLC, ET AL...cooiiiiiiiiiieieiereee e 175
INRE TOYOTA MOTOR SALES, U.S.A., INC., ET AL..ccoiiiiiiiiiiiiesieee e 177
TEX. DEPT. OF TRANSP., ET AL. v. APP.l. PIPE AND SUPPLY, L.L.C,,ET AL............. 209
KOPPLOW DEV., INC. v. THE CITY OF SAN ANTONIO .......ccoooiniiiiiiiiiiie 226
SHOOK V. GRAY . 240
MONCRIEF OIL INT'L, INC. v. OAO GAZPROM, ET AL....ccccoiiiiiiiiiiiiiiciiciesc e 244
BYRON D. NEELY V. NANCI WILSON, ET AL....oooiiiiiiiiiiiiiiieiec e 266
FELTON V. BROCK LOVETT, D.C. ..oooiiiiiiiee et 336
IN RE THE OFFICE OF THE ATTORNEY GENERAL ..o, 346
SUSAN COMBS, ET AL. v. ROARK AMUSEMENT AND VENDING, L.P......cccccvrenn. 361
THE EPISCOPAL DIOCESE OF FORT WORTH, ET AL. v. THE EPISCOPAL CHURCH, ET AL.............. 370
SOUTHERN CRUSHED CONCRETE, LLC v. CITY OF HOUSTON ........ccccoviiiiniiiiiee 398
COMBS, ET AL. v. HEALTH CARE SERV. CORP........ccccotiiiiiiiiiiiiieee e 404
GONZALES v. SW. OLSHAN FOUNDATION REPAIR CO., LLC ..o 422
THE STATE OF TEXAS V. NICO-WF1, L.LL.C ..ccooiiiii 435
MASTERSON, ET AL. v. THE DIOCESE OF NORTHWEST TEXAS, ET AL. .....c...c....... 445

000001



11-0362
11-0394
11-0437
11-0438
11-0441
11-0469
11-0473
11-0483
11-0494
11-0517
11-0541
11-0548
11-0549
11-0554
11-0597
11-0630
11-0642
11-0647
11-0650
11-0686
11-0708
11-0713
11-0728
11-0729
11-0767
11-0772
11-0778
11-0796
11-0818
11-0826

WEST HARDIN COUNTY CONSOLIDATED I.S.D. V. POOLE.........ccccoviiiiiiiiiiie 498
LENNAR CORP., ET AL. v. MARKEL AMERICAN INS. CO. ....cccceconiiiiiiinieiineneee 501
TEX. DEPT. OF TRANSP. V. PERCHES ........coi o 530
ELIZONDO V. KRIST, ET AL. .ot 537
IN RE MICHAEL N. BLAIR ...ttt 571
TEXAS A&M UNIVERSITY-KINGSVILLE V. MORENO .......cccccoiiiiiiiiiiiici 622
TRACFONE WIRELESS, INC. v. COMM'N ON STATE EMERGENCY COMMC'N .........ccceuuee. 626
CHRISTUS HEALTH GULF COAST, ET AL. v. AETNA, INC,,ET AL. ..cccoviiiiiiiien 644
HOMER MERRIMAN v. XTO ENERGY, INC. ..o 655
CERTIFIED EMS, INC., ET AL. V. POTTS ..ot 667
DYNEGY, INC. V. YATES ... 680
RIEMER, ET AL. v. THE STATE OF TEXAS, ET AL. .ocoiiiiiii 694
DUGGER V. ARREDONDO .....ccoiiiiiiiiiiiiie s 705
CITY OF LORENA, TEXAS V. BMTP HOLDINGS, L.P.....cccicoiiiiiiiiiiceeee e 736
LEXINGTON INS. CO., ET AL. v. DAYBREAK EXPRESS, INC.......ccccooviiiiiiiiieiiee 770
TTHR LIMITED P'SHIP, ET AL. V. MORENO ..o 7T
THE STATE OF TEXAS V. $90,235.00, ET AL . ...ooiiiiiiiieiicieseee s 784
MILESTONE OPERATING, INC. v. EXXONMOBIL CORP........cccviiiiiiiiiiiiiciiiiciice 793
MORRIS V. HOUSTON LS.D ..ottt 798
TEXAS ADJUTANT GENERAL'S OFFICE v. NGAKOUE .........ccooiiiiiiiiiic 803
RACHAL V. REITZ ..o 844
IN THE INTEREST OF ENN.C., JA.C., SAL,NAG. AND C.G.L. .o 862
TEX. DEPT. OF CRIMINAL JUSTICE v. CAMPOS, ET AL ..o 885
TEX. COMM'N ON ENVTL. QUALITY V. CITY OF WACO.......ccoociiiiiiiiiiiee, 893
TEDDER v. GARDNER ALDRICH, LLP ...oooiiiiiiiiiiiceee e 921
HANCOCK V. VARIYAM ... 930
THE CITY OF HOUSTON, TEXAS v. ROGER BATES, ET AL. .cocciiiiiiiiceeeee, 950
THE OFFICE OF THE ATTORNEY GENERAL OF TEXAS v. SCHOLER .........ccccvennee. 980
FORD MOTOR CO., ET AL. v. STEWART, COX, AND HATCHER, P.D.,ET AL........... 994
MICHAEL A. ZANCHI, M.D., ET AL. V. LANE......cccoi 1001

000002



11-0830
11-0834
11-0891
11-0903
11-0920
11-0933
11-0934
11-0976
12-0032
12-0038
12-0047
12-0142
12-0198
12-0203
12-0257
12-0357
12-0358
12-0388
12-0451
12-0501
12-0518
12-0539
12-0601
12-0627
12-0628
12-0718
12-0744
12-0836
12-0907

EL PASO COUNTY HOSP. DIST. v. TEX. HEALTH AND HUMAN SERV. COMM'N. ..o 1017
EL DORADO LAND CO., L.P.v. CITY OF MCKINNEY ......cootiiiiiiiieiiiienice e 1036
IN RE CARRIE DEAN ...ttt 1047
IN RE NALLE PLASTICS FAMILY LIMITED P'SHIP.....cccooiiiiiiiii, 1064
CTL/THOMPSON TEXAS, LLC v. STARWOOD HOMEOWNER'S ASSOC., INC. ....... 1080
CITY OF BELLAIRE, ET AL. V. JOHNSON .......ccciiiiiiiiiiiii e 1084
LIBERTY MUT. INS. CO. V. ADCOCK ........coiiiiiiiiieiie e 1089
GRANADO V. MEZA ...t 1116
IN THE MATTER OF L.D.C., A CHILD .....ooiiiiiiieteeeee s 1121
RANCHO LA VALENCIA, INC. v. AQUAPLEX, INC ........cccoiiiiiiiii 1129
STRICKLAND V. MEDLEN .....ooiiiiiiii e 1132
RICHMONT HOLDINGS, INC. v. SUPERIOR RECHARGE SYS., L.L.C. ET AL........... 1157
PHILLIPS PETROLEUM CO., ET AL. v. YARBROUGH ..o 1161
DALLAS COUNTY, TEXAS V. LOGAN .....oiiiiiiiiiiiei s 1182
BENNY P. PHILLIPS, M.D. v. BRAMLETT, ET AL ..coiiiiiiiieeeeeeeee e 1185
CHCA WOMAN'S HOSPITAL, L.P., ET AL. V. LIDJI ....ocoiiiiiiiii 1209
UNIVERSITY OF HOUSTON v. STEPHEN BARTH......cccoiiiiiiii 1220
PSYCHIATRIC SOLUTIONS, INC., ET AL. V. PALIT ...cccioiiiiii 1232
PM MANAGEMENT-TRINITY NC, LLC, ET AL. v. KUMETS .......cocoiiiiiiiiii 1247
BRIGHTON V. KOSS ... 1252
IN RE NESTLE USA, INC. ..ottt 1258
MORTON V. NGUYEN ..ottt s 1287
CANUTILLO L.S.D. V. FARRAN ..ot 1309
NALL V. PLUNKETT ..o 1316
NATHAN V. WHITTINGTON ..ot 1323
STATE OF TEXAS v. $1,760.00 IN UNITED STATES CURRENCY ......ccceoiiniiiiienns 1332
IN THE INTEREST OF E.C.R.,, ACHILD ..ottt 1339
IN THE INTEREST OF J.M. AND Z.M., MINOR CHILDREN........cccccoviiiiiiiiiieiee 1359
MCCALLA v. BAKER'S CAMPGROUND, INC., ET AL....c.cccccciiiiiiiiiiiiniei 1363

000003



IN THE SUPREME COURT OF TEXAS

No. 09-0495

TEXAS MUTUAL INSURANCE COMPANY, PETITIONER,

V.

P. LANCE MORRIS, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FOURTEENTH DISTRICT OF TEXAS

PER CURIAM

Lance Morris injured his back while working and his employer’s workers’ compensation
insurer, Texas Mutual Insurance Company (TMIC), accepted the injury as compensable. Three years
later when it was discovered that Morris had herniated lumbar intervertebral discs, TMIC disputed
whether they were causally related to the original injury. The Texas Department of Insurance
Division of Workers’ Compensation (the division) determined that the disc herniations were related
to the original injury and ordered TMIC to pay medical benefits, which it did. Morris later sued
TMIC for damages caused by its delay in paying benefits. The trial court rendered judgment for
Morris, and the court of appeals affirmed. Based on our recent decision in Texas Mutual Insurance
Co. v. Ruttiger,  S.W.3d  (Tex. 2012), we reverse and render judgment for TMIC.

On June 12, 2000, Morris injured his back while working for the Justin Community

Volunteer Fire Department. The Fire Department reported to TMIC that Morris had strained his

000004



back while working. TMIC accepted the injury as compensable and paid benefits. In March of
2003, Morris went to a hospital emergency room with severe back pain and was diagnosed as having
herniated lumbar discs. On April 1, 2003, Dr. Charles Neblett requested TMIC to preauthorize
lumbar laminectomy surgery to treat the herniated discs. TMIC approved the surgery as medically
necessary, see 28 TEX. ADMIN. CODE § 134.600, but later disputed its compensability on the basis
that the herniated discs were not causally related to the March 2000 injury.

Morris eventually requested, and the division held, two benefit review conferences to attempt
to resolve the compensability dispute. See TEX.LAB.CODE §410.021. The dispute was not resolved
so a contested case hearing was held. See id. § 410.025. The hearing officer concluded that Morris’s
original injury caused or aggravated the lumbar disc herniations, they were compensable, and TMIC
was liable for compensation. The division specifically ordered TMIC to pay medical benefits.
TMIC then paid Morris both medical and income benefits relating to the disc problems.

Morris sued TMIC for violating article 21.21 of the Insurance Code,' breaching its common
law duty of good faith and fair dealing, and violating the Deceptive Trade Practices Act (DTPA),
Tex.Bus. & CoMm. CODE §§ 17.41—-.63. His suit was based on TMIC’s denial of compensability and
delay in paying benefits until ordered to do so by the division. A jury found for Morris and awarded
damages for past mental anguish, damage to his credit reputation, additional damages because TMIC

acted knowingly, and attorney’s fees. The trial court rendered judgment that Morris recover under

! The Legislature has re-codified Insurance Code article 21.21 and placed the relevant provisions in Insurance
Code Chapter 541. References to Insurance Code provisions will be to the re-codified sections.

2
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his Insurance Code claim. The judgment also provided that if the Insurance Code claim failed on
appeal, he could elect to recover under the common law claim or the DTPA claim.

The court of appeals concluded that there was no evidence to support the damages awarded
for loss of credit reputation. It reversed the trial court’s judgment in part and remanded for further
proceedings. 287 S.W.3d 401, 434-35.

In this Court TMIC seeks reversal of that part of the court of appeals’ judgment favorable to
Morris. It advances multiple reasons, but we address only four of them.

We first consider an argument TMIC did not raise in the courts below: the trial court did not
have jurisdiction over Morris’s suit because he did not exhaust administrative remedies available to
him under the Workers’ Compensation Act (Act). TEX. LAB. CODE §§ 410.002—.308; Am. Motorists
Ins. Co. v. Fodge, 63 S.W.3d 801, 804-05 (Tex. 2001); see, e.g., Minton v. Gunn, 355 S.W.3d 634,
639 (Tex. 2011) (recognizing that we must have jurisdiction to consider an appeal before reaching
the merits). TMIC asserts that because Morris’s claim is for delay damages—damages from TMIC’s
delay in paying benefits while it was contesting compensability of the lumbar claim—the trial court
did not have jurisdiction because Morris did not timely use remedies afforded by the Act for
obtaining benefits. TMIC says the evidence is undisputed that Morris (1) delayed in requesting a
first benefit review conference for more than six months after TMIC contested compensability; (2)
did not request the division to enter an interlocutory order directing TMIC to pay benefits; (3) failed
in his request for a benefit review conference to explain why an expedited setting was needed, thus
causing the division to not set an expedited conference; (4) agreed to two non-expedited benefit

review conferences; and (5) agreed to a non-expedited contested case hearing. Motris responds, in
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part, that (1) the division procedures which TMIC claims he did not timely use cannot be
jurisdictional because they are permissive, not mandatory; (2) he obtained a division finding that his
back surgery and subsequent medical treatment were compensable so he complied with the
exhaustion requirements set out in Fodge, 63 S.W.3d 801; and (3) his actions and inactions of which
TMIC complains are not jurisdictional matters, but rather go to the question of whether he mitigated
his damages and TMIC waived that issue by not raising it in the lower courts.

We held in Fodge that a trial court does not have jurisdiction over a claim for delay in
providing compensation benefits if the division has not made a determination that the benefits were
due. Id. at 802, 804-05. There, workers’ compensation claimant Anne Fodge claimed she was
injured on the job and American Motorists, her employer’s compensation insurer, denied the claim.
Id. at 802. The division determined at a contested case hearing that she had been injured on the job
and was entitled to temporary income benefits, but it did not determine whether she was entitled to
any medical benefits. /d. Fodge then sued American Motorists. Part of her claims were that
American Motorists’ delay in paying income and medical benefits until after the division ordered
it to do so violated the DTPA and Insurance Code and breached its common law duty of good faith
and fair dealing. /d. at 802-03. We noted that the division had exclusive jurisdiction to determine
whether benefits were due to Fodge and it had not yet determined whether she was entitled to
medical benefits, although it had determined she was entitled to income benefits. /d. at 804-05. We
held that the trial court had jurisdiction over Fodge’s claim for delayed payment of income benefits,
but because the division had not determined that she was entitled to medical benefits the trial court

did not have jurisdiction over her claim for delayed medical benefits. /d. at 804. But we did not
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address whether the timing of a claimant’s utilization of the Act’s procedures is an issue that must
be determined by the division before a trial court has jurisdiction over a claim for delay damages.

The Act contains certain deadlines that must be met. It specifies that an injured employee
must give notice of injury to the employer not later than the thirtieth day after the injury occurs.
Tex. LAB. CoDE § 409.001(a). An employee’s failure to timely give notice of injury can relieve the
insurer of its obligation to pay compensation. /d. § 409.002. The Act also specifies that an injured
employee must file a claim for compensation not later than one year after the injury occurs, or, if the
injury is an occupational disease, not later than one year after the employee knew or should have
known that the injury may be related to the employment. /d. § 409.003. An employee’s failure to
timely file a claim for compensation can also relieve the insurer of its obligation to pay
compensation. Id. § 409.004. But TMIC points to no provision in the Act that specifies time limits
for claimants to request benefit review conferences, penalizes claimants if they delay in requesting
them, or requires the division to determine whether employees’ benefit review conference requests
are timely. The section of the Act addressing requests for benefit review conferences provides only
that the division may “[o]n receipt of a request from a party or on its own motion” direct the parties
to meet in a benefit review conference. Id. § 410.023(a). Given the silence of the Act as to time
constraints for claimants to request a benefit review conference or the effect of delay in filing one,
we conclude that Motris is correct. The same goes for interlocutory orders and delays in connection
with contested case hearings.

We conclude that under this record, Morris’s delays in requesting division action were not

jurisdictional in nature, but rather were matters of whether he mitigated his damages. Thus his
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delays in seeking relief from the division did not deprive the trial court of jurisdiction. Because of
our disposition of the appeal we do not further address the timeliness of Morris’s seeking relief from
the division.

Next we consider TMIC’s argument that causes of action for unfair claims settlement
practices under Insurance Code section 541.060 and breach of the common law duty of good faith
and fair dealing do not apply in the workers’ compensation context.”> After the parties filed their
briefs, we held in Ruttiger that a claimant cannot recover damages under section 541.060 from a
workers’ compensation insurer for unfair claims settlement practices. ~ S.W.3dat . Wealso
held that amendments to the Act eliminated the need for a cause of action for breach of the common
law duty of good faith and fair dealing against workers’ compensation insurers. /d. at __ (overruling
Aranda v. Ins. Co. of N. Am., 748 S.W.2d 210, 212-13 (Tex. 1988)). In accord with our decision in
Ruttiger we agree with TMIC that Morris cannot recover on either of these claims.

Finally, we address whether Morris can recover under Insurance Code section 541.061. We
held in Ruttiger that a cause of action under section 541.061 for misrepresentation of an insurance
policy is not necessarily incompatible with the workers’ compensation system. Id. at . TMIC
argues that the basis of Morris’s claim for misrepresentation is TMIC’s filing of the dispute based
on a lack of causal relationship between the 2000 injury and the disc herniations, and that its dispute
simply was not a misrepresentation of its policy. Morris does not contest TMIC’s position or point

to any statements or actions by TMIC that he contends constituted untrue statements about or failure

2 Morris asserts that TMIC failed to preserve its challenge to his Insurance Code claim. But TMIC objected
to that question in the jury charge and challenged the legal sufficiency of the evidence to support that finding in the court
of appeals. We conclude that it preserved the challenge.
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to disclose something about the insurance policy. TMIC’s Notice of Refused or Disputed Claim
specified that TMIC disputed whether Morris’s compensable June 2000 back strain extended to his
lumbar disc herniations and whether he had a disability as a result of the original back strain. The
testimony and other evidence bore out that question as being the basis for TMIC’s denial of
compensability. Thus, the dispute between Morris and TMIC was the extent of Morris’s injury, not
what the policy said or whether it covered the disc problems if they were related to the back strain.
See Ruttiger,  S.W.3dat . We agree with TMIC that there is no evidence it misrepresented
its policy.

Morris’s DTPA claim depends on the validity of his Insurance Code claim. Because his
claims under the Insurance Code fail, he cannot recover on his DTPA claim. See id. at .

We grant TMIC’s petition for review. Without hearing oral argument, see TEX. R. App. P.

59.1, we reverse the court of appeals’ judgment and render judgment that Morris take nothing.

OPINION DELIVERED: October 26, 2012
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IN THE SUPREME COURT OF TEXAS

No. 10-0121

THE FINANCE COMMISSION OF TEXAS,
THE CREDIT UNION COMMISSION OF TEXAS, AND
TEXAS BANKERS ASSOCIATION, PETITIONERS,

VALERIE NORWOOD, ELISE SHOWS, MARYANN ROBLES-VALDEZ,
BOBBY MARTIN, PAMELA COOPER, AND CARLOS RIVAS, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Argued September 13, 2011

JusTICE HECHT delivered the opinion of the Court, in which CHIEF JUSTICE JEFFERSON,
JUSTICE GREEN, JUSTICE WILLETT, JUSTICE GUZMAN, JUSTICE LEHRMANN, JUSTICE BoYyD, and
JUSTICE DEVINE joined, and in Parts I and II of which JUSTICE JOHNSON joined.

JUSTICE JOHNSON issued an opinion concurring in part and dissenting in part, and dissenting
from the judgment.

The separation of the powers of government into three distinct, rival branches — legislative,
executive, and judicial — is “the absolutely central guarantee of a just Government.”" Checks and

balances among the branches protect the individual. It is the separation of powers, for example, that

establishes bills of rights as rules of law rather than merely hollow words, which is all they are in

" Morrison v. Olson, 487 U.S. 654, 697 (1988) (Scalia, J., dissenting).
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most countries where power is vested in a few.” As James Madison famously declared in Federalist
No. 47: “No political truth is certainly of greater intrinsic value, or is stamped with the authority of
more enlightened patrons of liberty, than [this:] The accumulation of all powers, legislative,
executive, and judiciary, in the same hands . . . may justly be pronounced the very definition of
tyranny.””

The principle of separation of powers is foundational for federal and state governments in
this country and firmly embedded in our nation’s history. The Texas Constitution mandates:

The powers of the Government of the State of Texas shall be divided into

three distinct departments, each of which shall be confided to a separate body of

magistracy, to wit: Those which are Legislative to one; those which are Executive to

another, and those which are Judicial to another; and no person, or collection of

persons, being of one of these departments, shall exercise any power properly

attached to either of the others, except in the instances herein expressly permitted.*
Exceptions to the constitutionally mandated separation of powers are never to be implied in the least;
they must be “expressly permitted” by the Constitution itself.’

A 2003 amendment to the Constitution authorized the Legislature to delegate to a state

agency the power to interpret certain provisions of the Texas Constitution governing home equity

lending, a power that the Constitution’s separation-of-powers provision unquestionably allocates to

2 Id. (“Without a secure structure of separated powers, our Bill of Rights would be worthless, as are the bills
of rights of many nations of the world that have adopted, or even improved upon, the mere words of ours.”).

3 THE FEDERALIST NO. 47 (James Madison).

4 TEX. CoNST. art. II, § 1.

> Id. We do not consider whether exceptions, even expressly permitted by the Constitution, can selectively shift
power among the departments of government without infringing on other constitutional guarantees, such as due process,

equal protection, and the open courts guarantee of the Texas Constitution.

2

000012



the Judiciary.® We must determine in this case the extent of this exception and specifically, whether
agency interpretations made under this authority are beyond judicial review. We conclude they are
not.

Of'the several agency interpretations challenged in this case, the court of appeals decided that

some are valid and others invalid.” We agree in part and disagree in part, and render judgment.

In the State of Texas, the homestead has always been protected from forced sale, not merely
by statute as in most states, but by the Constitution.® The 1869 and 1876 Constitutions allowed three
exceptions,’ and others have been added by amendments."® Exceptions for certain home equity loans

and for reverse mortgages, finally adopted by constitutional amendment in 1997, effective January 1,

8 W. Orange-Cove Consol. Indep. Sch. Dist. v. Alanis, 107 S.W.3d 558, 563 (Tex. 2003) (“The final authority
to determine adherence to the Constitution resides with the Judiciary.”) (citing Marbury v. Madison, 5 U.S. (1 Cranch)
137, 176-178 (1803), and Love v. Wilcox, 28 S.W.2d 515, 520 (Tex. 1930)).

7303 S.W.3d 404 (Tex. App.—Austin 2010).

8 TEX.CONST. art. VI, § 22 (1845); TEX. CONST. art. VII, § 22 (1861); TEX. CONST. art. VII, § 22 (1866); TEX.
CONST. art. XII, § 15 (1869); TEX. CONST. art. XVI, § 50 (1876). In the Republic of Texas, homestead protection was
secured by statute. Act approved Jan. 26, 1839, 3d Cong., R.S., 1839 Repub. Tex. Laws 125, 125-26, reprinted in 2
H.P.N. Gammel, The Laws of Texas 1822—1897 at 125, 125-26 (Austin, Gammel Book Co. 1898).

’ The 1869 Constitution allowed exceptions for purchase money, taxes, and labor and materials expended on
the property. TEX. CONST. art. XII, § 15 (1869). The 1876 Constitution recognized the first two exceptions and limited
the third. TEX. CONST. art. XVI, § 50 (1876).

"°A 1995 amendment added two exceptions, one for an owelty of partition imposed against the entirety of the
property by agreement or court order (as in divorce), and the other for refinancing a lien on the property. TEX. CONST.
art. XVI, § 50(a)(3), (4). A 1997 amendment added exceptions for certain home equity loans and for reverse mortgages.
Id. § 50(a)(6), (7). A2001 amendment added an exception for converting or refinancing a lien on a manufactured home.
Id. § 50(a)(8).
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1998,'" were extremely controversial, in part because of age-old concerns that lenders would be
unfair and borrowers unwise, eroding the protection the homestead is intended to afford."> So long
leery of any impairment to the homestead, Texas was the fiftieth state in the Union to permit home
equity lending."

To assure that the compromises finally struck would withstand future political pressures on
the Legislature, lengthy, elaborate, detailed provisions, remarkable even for our State’s Constitution,
were included in Article X VI, Section 50'* and made nonseverable.”” A homestead may be subject

to forced sale to repay a home equity loan only if the loan meets the requirements of Section 50,

"' Tex. H.R.J. Res. 31, 75th Leg., R.S., 1997 Tex. Gen. Laws 6739 (adopted at the general election on Nov. 4,
1997, by a vote of 698,870 to 474,443).

2 Professor James Paulsen has provided an excellent description of the long history leading up to the
amendment. James W. Paulsen, Introduction: The Texas Home Equity Controversy in Context,26 ST.MARY’SL.J. 307
(1995).

3 LaSalle Bank Nat’l Ass’n v. White, 246 S.W.3d 616, 618 (Tex. 2007) (per curiam) (“For over 175 years,
Texas has carefully protected the family homestead from foreclosure by limiting the types of liens that can be placed
upon homestead property. Texas became the last state in the nation to permit home-equity loans when constitutional
amendments voted on by referendum took effect in 1997.”); see also House Research Org., Bill Analysis, Tex. H.J.R.
31, 76th Leg., R.S., at 5 (1997).

4 See J. Alton Alsup, Pitfalls (and Pratfalls) of Texas Home Equity Lending, 52 CONSUMER FIN. L. Q. REP. 437,
437 (1998) (“The new home equity amendment was . . . an emotionally contested and stubbornly compromised bill . . .
subject to a maze of 25, or more, exacting conditions regulating the loan amount, recourse and enforceability, fees and
charges, permitted loan terms, and the lender’s loan origination and closing practices. And it was not happenstance that
these exacting conditions . . . were embedded firmly in the constitution itself without the benefit of enabling legislation
that usually accompanies a constitutional amendment to provide an interpretative framework for its implementation.
Rather, it reportedly was legislative tactics by reluctant proponents to put any future attempt of fellow legislators to
moderate these requirements to the rigors of the identical constitutional amendment process (i.e., requiring a super-
majority approval of both houses and a successful voter referendum).”). With just under 6,000 words and over 150 sub-
parts, Section 50 is by far the longest, most complex section of the Texas Constitution.

5 TEX. CONST. art. XVI, § 50(j) (“Subsection (a)(6) and Subsections (e)-(i) of this section are not severable,
and none of those provisions would have been enacted without the others.”).

4
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alterable only by a vote of the people.'® The constitutional amendment did not provide for
implementing legislation or for administrative interpretation or rule-making. Loan terms and
conditions, notices to borrowers, and all applicable regulations were set out in Section 50 itself."”
But not, of course, with perfect clarity. And for lenders, Section 50 prescribed a Draconian
consequence of noncompliance, whether intentional or inadvertent: not merely the loss of the right
of forced sale of the homestead, but forfeiture of all principal and interest.'"® On October 7, 1998,
several months after the amendment to Section 50 took effect, four state regulatory agencies with
authority over lenders jointly issued a Regulatory Commentary on Equity Lending Procedures.”
Noting that the details “[i]nherent in an issue as complex as home equity” lending had not been and
could not be “fully addressed within the text of the amendment” to Section 50, the agencies sought

to “provide guidance to lenders and consumers concerning the regulatory views of the meaning and

1 TEX. CONST. art. XVI, § 1 (proposed constitutional amendments).

17 Exigency supplanted wisdom. See M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407 (1819) (“A
constitution, to contain an accurate detail of all the subdivisions of which its great powers will admit, and of all the means
by which they may be carried into execution, would partake of the prolixity of a legal code, and could scarcely be
embraced by the human mind. It would, probably, never be understood by the public. Its nature, therefore, requires, that
only its great outlines should be marked, its important objects designated, and the minor ingredients which compose those
objects, be deduced from the nature of the objects themselves.”); Ex parte Davis, 574 S.W.2d 166, 169 n.4 (Tex. Crim.
App. 1978) (“Procedural details should not be written into constitutions, but state constitutions should provide for
reasonable procedural regulations by legislative enactment.”).

¥ Tex. H.R.J. Res. 31,§1,75thLeg.,R.S., 1997 Tex. Gen. Laws 6739, 6741 (proposing TEX. CONST. art. X VI,
§ 50(a)(6)(Q)(x), stating that “the lender . . . shall forfeit all principal and interest . . . if the lender . . . fails to comply
with the lender’s . . . obligations . . . within a reasonable time after the lender . . . is notified by the borrower of the
lender’s failure to comply”).

% OFFICE OF CONSUMER CREDIT COMM’R ET AL., REGULATORY COMMENTARY ON EQUITY LENDING
PROCEDURES 1 (Oct. 7, 1998) [hereinafter Regulatory Commentary], available at http://www.fc.state.tx.us/homeinfo/

homeq2.pdf and http://www.occc.state.tx.us/pages/Legal/commentary.htm (last visited June 17, 2013).
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effect” of the amendment.”” But the agencies warned that “a court may or may not defer to this

interpretation.””'

A few weeks later, the Attorney General wrote in an opinion that “the amendment has given
rise to numerous questions regarding its construction” and

does not authorize the legislature to enact general implementing legislation or
empower a state agency to adopt interpretive rules. Consequently, the state is faced
with an environment of uncertainty as to how lenders, builders, insurers, borrowers,
and others may properly negotiate enforceable home equity loans.*

Furthermore, the Attorney General continued,

[t]he Legislature has no authority to interpret or declare a matter of constitutional
construction, nor may it delegate such authority to an administrative agency. To do
so0, absent express constitutional authorization, would be to usurp the powers of the
judiciary in violation of the separation of powers principles set out in article II,
section 1 of the Texas Constitution. . . . [A]s section 50 now stands, neither the
legislature nor any state agency has the power to declare definitively what it means.
The ultimate power to construe constitutional provisions lies solely with the courts.*

9924

“As arule, court decisions apply retrospectively,”" and thus a lender faced the prospect that its loans

could be forfeited long after they were made, based on judicial decisions in cases in which it was not

01d. at 1.

2 Id. See Stringer v. Cendant Mortg. Corp., 23 S.W.3d 353, 357 (Tex. 2000) (noting that the Regulatory
Commentary “is advisory and not authoritative”).

2 Tex. Att’y Gen. Op. No. DM-495 (1998).
% Id. (internal quotation marks and footnotes omitted). See City of Dallas v. Stewart, 361 S.W.3d 562, 568
(Tex.2012) (“Agencies, we have held, lack the ultimate power of constitutional construction.”) (citing Cent. Power &

Light Co. v. Sharp, 960 S.W.2d 617, 618 (Tex. 1997)).

2 Centex Homes v. Buecher, 95 S.W .3d 266, 277 (Tex. 2002).
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even involved. The risk was understandably viewed as having a dampening effect on the home
equity lending market.

To solve the problem, the Attorney General advised that “the constitution could be amended
to give to an executive agency judicial-type interpretive powers with respect to the home equity
amendment.”” Consequently, in 2003 the Legislature proposed, and the people adopted, Section
50(u), which states:

The legislature may by statute delegate one or more state agencies the power

to interpret Subsections (a)(5)-(a)(7), (e)-(p), and (t), of this section. An act or

omission does not violate a provision included in those subsections if the act or

omission conforms to an interpretation of the provision that is:

(1) in effect at the time of the act or omission; and

(2) made by a state agency to which the power of interpretation is
delegated as provided by this subsection or by an appellate court of this state or the

United States.*®
The referenced subsections which the legislatively designated state agencies are empowered to
interpret contain essentially all the provisions governing home equity lending. Thus, the first

sentence addresses the perceived need for a less cumbersome interpretative process than that

afforded by litigation. The second sentence creates a safe harbor for lenders, relieving them of

% Tex. Att’y Gen. Op. No. DM-495. The Attorney General added: “We do not advise you on the wisdom of
this or any other particular action.”

% Tex.S.J. Res. 42, 78th Leg., R.S., 2003 Tex. Gen. Laws 6219, 6225 (adopted at the general election on Sept.
13,2003, by a vote 0f 862,009 to 455,707). The amendment also added Section 50(a)(6)(Q)(x)(a)-(f), 2003 Tex. Gen.
Laws at 6222, specifying ways in which lenders can rectify noncompliance after the fact and so avoid forfeiture of
principal and interest. Very generally, rectification may require repayment of overcharges, reduction in the amount of
the lien, modification of terms, delivery of documents required to be furnished, abatement of interest and other
obligations, and a $1,000 credit with an offer to refinance on the same terms at no cost. TEX. CONST. art. XVI,

§ 50(2)(6)(Q)(x)(a)-().
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liability for any constitutional violations as long as agency interpretations are followed.”” But
importantly, it does so not merely by excusing a violation; it states that no violation even occurs.
A lender’s compliance with an agency interpretation of Section 50, even a wrong interpretation, is
compliance with Section 50 itself.

In anticipation of the people’s adoption of the 2003 amendments, the Legislature delegated

interpretative authority under Section 50(u) to the Finance Commission and the Credit Union

Commission (“the Commissions”), subject to the Administrative Procedure Act.”®

By statute:
The finance commission is responsible for overseeing and coordinating the
Texas Department of Banking, the Department of Savings and Mortgage Lending,
and the Office of Consumer Credit Commissioner and serves as the primary point of
accountability for ensuring that state depository and lending institutions function as
a system, considering the broad scope of the financial services industry. The finance
commission is the policy-making body for those finance agencies and is not a
separate state agency. The finance commission shall carry out its functions in a
manner that protects consumer interests, maintains a safe and sound banking system,
and increases the economic prosperity of the state.”

" Following judicial interpretations also insulates lenders from liability, but that aspect of the provision is not
at issue in this case.

B Act of May 25, 2003, 78th Leg., R.S., ch. 1207, 2003 Tex. Gen. Laws 3427 (effective Sept. 13, 2003),
enacting TEX. FIN. CODE §§ 11.308 & 15.413.

Section 11.308 states: “The finance commission may, on request of an interested person or on its own motion,
issue interpretations of Sections 50(a)(5)-(7), (e)-(p), (t), and (u), Article XVI, Texas Constitution. An interpretation
under this section is subject to Chapter 2001, Government Code [the Administrative Procedure Act], and is applicable
to all lenders authorized to make extensions of credit under Section 50(a)(6), Article XVI, Texas Constitution, except
lenders regulated by the Credit Union Commission. The finance commission and the Credit Union Commission shall
attempt to adopt interpretations that are as consistent as feasible or shall state justification for any inconsistency.”

Similarly, Section 15.413 states: “The commission may, on request of an interested person or on its own motion,
issue interpretations of Sections 50(a)(5)-(7), (e)-(p), (t), and (u), Article XVI, Texas Constitution. An interpretation
under this section is subject to Chapter 2001, Government Code, and is applicable to lenders regulated by the
commission. The Finance Commission of Texas and the commission shall attempt to adopt interpretations that are as
consistent as feasible or shall state justification for any inconsistency.”

% TEX. FIN. CODE § 11.002(a).
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The Credit Union Commission, together with its Commissioner and the employees of the Credit
Union Department, is responsible for “supervis[ing] and regulat[ing] credit unions”.** The Finance
Commission and the Credit Union Commission have eleven and nine members, respectively, all
appointed by the Governor with the advice and consent of the Senate, each for a six-year term.”!
Both Commissions have general rule-making power apart from their delegated authority to interpret
Section 50.%

The Commissions quickly published proposed interpretations generally following the
Regulatory Commentary, invited public comment, conducted a public hearing, and issued final
interpretations effective January 8, 2004  Three weeks later, six homeowners (“the
Homeowners”)** brought this action against the Commissions, challenging several of the

interpretations. The Texas Bankers Association (the “TBA”) intervened. By final summary

07d. §§ 15.101-.102.
311d. §§ 11.101(a)-(b), 15.201(a)-(b).
32 1d. §§ 11.301, 11.302, 11.304, 11.306, 11.307, 11.309, 15.402, 15.4022, 15.4024, 15.501.

337 TEX. ADMIN. CODE §§ 153.1-.96. Interpretations were published November 7, 2003, and adopted December
19,2003. 28 Tex. Reg. 9656-9653 (2003), 29 Tex. Reg. 84-96 (2004).

3 The Homeowners are Valerie Norwood, Elise Shows, Maryann Robles-Valdez, Bobby Martin, Pamela
Cooper, and Carlos Rivas. The other original plaintiff, Association of Community Organizations for Reform Now, has
withdrawn from the case.
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judgment, the trial court invalidated many of the interpretations.*

A divided court of appeals
affirmed in part and reversed in part.*®

Asthe case comes to us, the substantive disputes over the Commissions’ interpretations have
been winnowed to three:

First: Section 50(a)(6)(E) caps “fees to any person that are necessary to originate, evaluate,
maintain, record, insure, or service the extension of credit” at three percent of principal. Fees do not
include “any interest”.’” Did the Commissions correctly give “interest” the same meaning as Section

301.002(a)(4) of the Texas Finance Code,*® which includes fees paid to the lender, thereby removing

lender fees from the cap?’® The court of appeals held they did not. The statutory definition of

3% The court invalidated the interpretation defining “interest” excluded from the fee cap imposed by Section
50(a)(6)(E), 7 TEX. ADMIN. CODE § 153.1(11), and related interpretations, id. §§ 153.5(3), (4), (6), (8), (9), and (12).
The court denied the Homeowners’ challenges to interpretations allowing mailing of consent and closing by a borrower’s
attorney-in-fact, id. §§ 153.15(2)-(3), and allowing a rebuttable presumption of timely disclosure by mail before closing,
id. §§ 153.51(1), (3). These three rulings remain at issue. Other interpretations invalidated by the trial court — id.
§§ 153.12(2), 153.13(4), 153.18(3), 153.20, 153.22 and 153.84(1) — have since been amended or repealed by the
Commissions and are no longer at issue. 31Tex. Reg. 5080-5085, 9022-9023 (2006); 33 Tex. Reg. 5295-5297,9074-
9078 (2008).

36303 S.W.3d 404 (Tex. App.—Austin 2010).

37 The excerpted provision is structured as follows. Section 50(a) states that a homestead is protected from
forced sale with certain exceptions. One exception is a home equity loan that meets the requirements of Section 50(a)(6).
One such requirement, in Section 50(a)(6)(E), is that the loan “does not require the owner or the owner’s spouse to pay,
in addition to any interest, fees to any person that are necessary to originate, evaluate, maintain, record, insure, or service
the extension of credit that exceed, in the aggregate, three percent of the original principal amount of the extension of
credit[.]”

38 Section § 301.002(a)(4) provides: “In this subtitle . . . ‘Interest’ means compensation for the use, forbearance,
or detention of money. The term does not include time price differential, regardless of how it is denominated. The term
does not include compensation or other amounts that are determined or stated by this code or other applicable law not
to constitute interest or that are permitted to be contracted for, charged, or received in addition to interest in connection
with an extension of credit.”

37 TEX. ADMIN. CODE § 153.1 (“These words and terms have the following meanings when used in this section,

unless the context indicates otherwise: ... (11) Interest — interest as defined in the Texas Finance Code § 301.002(4)
and as interpreted by the courts.”). See also id. § 153.5(3) (“Charges that are Interest. Charges an owner or an owner’s

10
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interest, the court reasoned, is as broad as it is to protect borrowers from usury.”’ The broader the
concept of interest, the greater the protection. But “[i]n the home equity lending context,

incorporating the extremely broad usury definition of interest would defeat the purpose of the

9941

constitutional provision imposing a fee cap in the first place.” Broadening “interest” in Section

50(a)(6)(E) reduces protection. By “exclud[ing] basically all fees charged by the lender from the

cap”, the court concluded, “[tlhe Commissions’ interpretation . . . essentially renders [the] cap

meaningless . . . contrary to the intent and plain meaning of the constitution.”**

Second: Section 50(a)(6)(N) provides that a loan may be “closed only at the office of the

lender, an attorney at law, or a title company”.* According to the Commissions:

spouse is required to pay that constitute interest under the law, for example per diem interest and points, are not fees
subject to the three percent limitation.”); id. § 153.5(4) (“Charges that are not Interest. Charges an owner or an owner’s
spouse is required to pay that are not interest are fees subject to the three percent limitation.”); id. § 153.5(6) (“Charges
to Originate. Charges an owner or an owner’s spouse is required to pay to originate an equity loan that are not interest
are fees subject to the three percent limitation.”); id. § 153.5(8) (“Charges to Evaluate. Charges an owner or an owner’s
spouse is required to pay to evaluate the credit decision for an equity loan, that are not interest, are fees subject to the
three percent limitation. Examples of these charges include fees collected to cover the expenses of a creditreport, survey,
flood zone determination, tax certificate, title report, inspection, or appraisal.”); id. § 153.5(9) (“Charges to Maintain.
Charges paid by an owner or an owner’s spouse at the inception of an equity loan to maintain the loan that are not interest
are fees subject to the three percent limitation. Charges that are not interest that an owner pays at the inception of an
equity loan to maintain the equity loan, or that are customarily paid at the inception of an equity loan to maintain the
equity loan, but are deferred for later payment after closing, are fees subject to the three percent limitation.”); id.
§ 153.5(12) (“Charges to Service. Charges paid by an owner or an owner’s spouse at the inception of an equity loan for
a party to service the loan that are not interest are fees subject to the three percent limitation. Charges that are not interest
that an owner pays at the inception of an equity loan to service the equity loan, or that are customarily paid at the
inception of an equity loan to service the equity loan, but are deferred for later payment after closing, are fees subject
to the three percent limitation.”). The Regulatory Commentary had stated: “The word ‘interest’ means interest as defined
in the Texas Credit Title and as interpreted by the courts of the state of Texas.” Supra note 19, at 3.

“303 S.W.3d at 410, 412.

*1d. at411.

*1d. at 412.

# This is required for a home equity loan to fall within the Section 50(a)(6) exception.
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This provision was intended to prohibit the coercive closing of an equity loan at the
home of the owner. The requirement that the closing occur at the physical address
of the lender, attorney, or title company eliminates the possibility of the closing
occurring at the residence of the owner, and also eliminates confusion on the part of
the owner who wishes to rescind an equity loan.**

Nevertheless, the Commissions interpreted this provision to allow a borrower to mail a lender the
required consent to having a lien placed on his homestead” and to attend closing through his
attorney-in-fact.** Was this correct?”” The court of appeals held it was, reasoning that when Section
50 prohibits the use of a power of attorney, it does so expressly — as in Section 50(a)(6)(Q)(iv), to
facilitate obtaining a judgment against a debtor.*®

The use of powers of attorney to designate an attorney-in-fact to act on the designor’s

behalf is a recognized principle of Texas law. As a result, it is neither inconsistent

with the constitution nor impermissible rulemaking for the Commissions to clarify

that this principle continues to apply in the context of home equity loan closings,

particularly where the drafters expressly prohibited the use of powers of attorney in
other home equity lending contexts, but not with regard to closing the loan.*

* 29 Tex. Reg. 84, 90 (2004).

47 TEX. ADMIN. CODE § 153.15(3) (“A lender may receive consent required under Section 50(a)(6)(A) by mail
or other delivery of the party’s signature to an authorized physical location and not the homestead.”). The Constitution,
at art. XVI, Section 50(a)(6)(A), provides that a valid voluntary lien securing a home equity loan can be created only
“under a written agreement with the consent of each owner and each owner’s spouse”.

% 7TEX. ADMIN. CODE § 153.15(2) (“A lender may accept a properly executed power of attorney allowing the
attorney-in-fact to execute closing documents on behalf of the owner.”).

4T The Regulatory Commentary had stated: “If the transaction is closed at one of [the offices specified in Section
50], but lacks the consent of a spouse or other party, it is permissible to obtain that individual’s consent by mail. A
properly executed power of attorney is acceptable for designating an individual to close the loan on behalf of the owner.”
Supra note 19, at 7.

8 Another requirement a home equity loan must satisfy to come within the Section 50(a)(6) exception is that
“the owner of the homestead not sign a confession of judgment or power of attorney to the lender or to a third person
to confess judgment or to appear for the owner in a judicial proceeding”. TEX. CONST. art. X VI, § 50(a)(6)(Q)(iv).

4303 S.W.3d at 417 (citations omitted).
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Further, the court concluded, allowing a borrower to mail documents to a lender was not
unreasonable.”

Third: Section 50(g) requires that a loan not be closed before the 12th day after the lender
“provides” the borrower the prescribed notice.”’ Did the Commissions correctly interpret Section
50(g) to permit a rebuttable presumption that notice is received, and therefore provided, three days
after it is mailed?** The court of appeals concluded that “[t]he Commissions’ regulations merely
interpret the appropriate way to determine whether [provision of notice] has occurred and to establish
compliance with the notice requirement. It is for precisely that type of guidance that the
Commissions were authorized to issue interpretations in the first place.”

At the outset, we must decide two jurisdictional issues. First is whether Section 50(u)

deprives the Judiciary of the power to review the Commissions’ interpretations. Concluding that it

does not, we then determine whether, as the dissent argues, the Homeowners lack standing to assert

014,

! The provision reads in relevant part: “An extension of credit described by Subsection (a)(6) of this section
may be secured by a valid lien against homestead property if the extension of credit is not closed before the 12th day after
the lender provides the owner with the following written notice on a separate instrument . . . .”

527 TEX. ADMIN. CODE § 153.51(1), (3) (“(1) If a lender mails the consumer disclosure to the owner, the lender
shall allow a reasonable period of time for delivery. A period of three calendar days, not including Sundays and federal
legal public holidays, constitutes a rebuttable presumption for sufficient mailing and delivery. ... (3) A lender may rely
on an established system of verifiable procedures to evidence compliance with this section.”). The Regulatory
Commentary had stated: “A lender should establish verifiable procedures to ensure that an owner receives the required
notice within the specified time frame. If a lender mails the notice to the owner, the lender shall allow a reasonable
period of time for delivery. A three day period not including Sundays and legal holidays, constitutes a rebuttable
presumption for sufficient mailing and delivery.” Supra note 19, at 11.

3303 S.W.3d at 418 (footnote omitted).
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their claims. Finding that the Homeowners have standing, we at last turn to each of the three
substantive challenges to the Commissions’ interpretations.
II

The Commissions’ position on the effect of Section 50(u) is not entirely clear. They contend
in their merits briefthat Section 50(u) “alter|s] basic separation-of-powers principles by empowering
the Commissions with definitive interpretative authority over the meaning of the home equity
lending provisions.”* Consequently — they argue later in their brief — “judicial review of the
substance of [their] interpretations ought to be exceptionally limited, if not wholly prohibited.”
In the same paragraph, however, they assert that Section 50(u) “places the Commissions’
interpretations on equal footing with those issued by courts of appeals”,’® which, of course, are
subject to non-deferential, de novo judicial review — by the Supreme Court of Texas. In the next
paragraph, the Commissions acknowledge that their authority is not exclusive and that courts can
interpret Section 50, too, and can construe the meaning of the Commissions’ interpretations.”” The
next sentence states: “Moreover, courts would still serve the meaningful function of ensuring that

any interpretation promulgated by the Commissions actually ‘interprets’ the Constitution.”® If the

sentence means that a court can determine that an interpretation actually misinterprets Section 50,

54 Brief on the Merits of Petitioners Finance Commission of Texas and Credit Union Commission of Texas
[hereinafter “Commissions’ Brief”] 7.

5 1d. at 14.
6 1d.
ST 1d. at 14-15.

8 1d. at 15.
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it is not clear how that differs from judicial review that “ought to be . . . wholly prohibited”; and if
the sentence means that courts can do something else that is still meaningful, it is not clear what that
is, exactly. Another sentence later, the Commissions acknowledge that their interpretations are
subject to the Administrative Procedure Act and “could. . . be challenged for failure to substantially
comply with [the Act’s] procedural requirements”. But the Commissions never explain why
another provision of the Act — that “[t]he validity . . . of arule . . . may be determined in an action

% does not equally apply.®’ Finally, at oral argument, counsel for the

for declaratory judgment
Commissions stated that “fortunately, it isn’t even necessary to reach the question of whether judicial
review is totally excluded in this case because the Commissions’ challenged interpretations satisfy
the ordinary deference standard” of review that should be applied.*

On the last point, the law is absolutely clear. If Section 50(u) precludes judicial review, then
the courts have no jurisdiction over the Homeowners’ challenges, and we must dismiss the case
without reaching the merits. “Without jurisdiction the court cannot proceed at all in any cause; it

may not assume jurisdiction for the purpose of deciding the merits of the case.”®

¥ 1d.

% TEX. Gov’T CODE § 2001.038(a). “Rule” is defined as “a state agency statement of general applicability that
(i) implements, interprets, or prescribes law or policy ....” Id. § 2001.003(6)(A)(i). The parties have not argued that
the Commissions’ interpretations should not be treated as rules for purposes of Section 2001.038.

8! The Commissions argue only that the Homeowners lack standing to bring a declaratory judgment action. See
Commissions’ Supplemental Brief Addressing Jurisdiction 4-7; Commissions’ Response Brief Addressing Jurisdiction

1.

82 Transcript of Oral Argument at *2, Fin. Comm 'n of Texas v. Norwood, No. 10-0121 (Tex. argued Sept. 13,
2011), available at http://www.supreme.courts.state.tx.us/oralarguments/transcripts/10-0121.pdf.

8 Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 431 (2007) (internal quotation marks
omitted) (citing Steel Co. v. Citizens for Better Env’t, 523 U.S. 83, 94 (1998)).
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[T]he denial of a claim on the merits is not an alternative to dismissal for want of
jurisdiction merely because the ultimate result is the same because the assertion of
jurisdiction “carries the courts beyond the bounds of authorized judicial action and

thus offends fundamental principles of separation of powers.”**

We must determine the effect of Section 50(u).

The purpose of Section 50(u), the Commissions agree, was to remove market uncertainty
over the exact meaning of home equity lending provisions.”® This it did by allowing for
administrative interpretations of the provisions and giving those interpretations constitutional
authority, equating compliance with them to compliance with the Constitution itself. Judicial review
of the Commissions’ interpretations does not impair Section 50(u)’s purpose in the least, but rather,
assures that the interpretations adhere to the meaning of the constitutional provisions. To read
Section 50(u) as giving the Commissions interpretative authority that is absolute and unreviewable
— as the Commissions at times seem to read this section — would defeat the purpose of
constitutionalizing home equity lending procedures in the first place: to shield them from political
pressures in the legislative and executive departments of government. The Executive could
influence interpretations through its power to appoint members of the Commissions, and the
Legislature could exert similar influence through statutes governing the Commissions’ functions.

Indeed, as we will see later, the Legislature could directly alter the meaning of constitutional

provisions by amending statutes used by the Commissions to define constitutional terms —

% DaimlerChrysler Corp. v. Inman, 252 S.W.3d 299, 307 (Tex. 2008) (quoting Steel Co., 523 U.S. at 94).
6 Commissions’ Brief 18 (“Indeed, the entire purpose of § 50(u)’s delegation of interpretive authority to the
Commissions was to enable the agencies to clarify the restrictions set forth throughout § 50(a)(6) in order to increase

certainty and spur home equity lending.”).
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“interest”, for example. Instead of requiring a constitutional amendment to change home equity
lending procedures, a constitutional amendment would be required to change the Commissions’
interpretations. Nothing in Section 50(u) or the history of its adoption suggests that the framers and
ratifiers of the 2003 amendment to Section 50 intended to upend the fundamental goal of the 1997
amendment.*

Moreover, so expansive a reading of Section 50(u) violates the requirement of Article II,
Section 1 that exceptions to the separation of powers be expressly stated. Section 50(u) authorizes
the Legislature to confer interpretative authority on designated agencies, but nothing more. Indeed,
Section 50(u)(2) expressly contemplates that the constitutional provisions will be interpreted not
only by the agencies delegated that task but by state and federal courts as well, extending the safe
harbor to include all interpretations, administrative and judicial. And as the Commissions argue,
Section 50(u) seems to equate administrative interpretations with those of appellate courts, which
— except for decisions of the United States Supreme Court — are subject to review. Every
implication of Section 50(u) is that judicial review is not foreclosed, and that seems to be the
Legislature’s understanding in subjecting the Commissions’ interpretations to the Administrative
Procedure Act, which provides for judicial review.

Accordingly, we conclude that the Commissions’ interpretations of Section 50 are subject

to judicial review.

5 Sears v. Bayoud, 786 S.W.2d 248, 251 (Tex. 1990) (“[I]n construing a constitutional provision, this Court
has always given effect to the intention of the framers and ratifiers of the provision.”).
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I
In the trial court and court of appeals, and in the initial briefing and argument in this Court,
neither the Commissions nor the TBA suggested that the Homeowners lacked standing to sue, and
the lower courts never raised the issue themselves. But after oral argument, the Court directed the
parties to brief the subject. Because standing is required for subject-matter jurisdiction, it can be —
and if in doubt, must be — raised by a court on its own at any time.*’
Standing and other concepts of justiciability®® have been “developed to identify appropriate

9969

occasions for judicial action™ and thus maintain the proper separation of governmental powers. As

Justice Frankfurter observed, “[w]hether ‘justiciability’ exists . . . has most often turned on
evaluating both the appropriateness of the issues for decision by courts and the hardship of denying
judicial relief.”” We have explained the doctrine of standing as follows:

The requirement in this State that a plaintiff have standing to assert a claim
derives from the Texas Constitution’s separation of powers among the departments
of government, which denies the judiciary authority to decide issues in the abstract,
and from the Open Courts provision, which provides court access only to a “person
for an injury done him”. A court has no jurisdiction over a claim made by a plaintiff
without standing to assert it. For standing, a plaintiff must be personally aggrieved;
his alleged injury must be concrete and particularized, actual or imminent, not
hypothetical.”"

7 Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 445-446 (Tex. 1993).

8 «“The central concepts often are elaborated into more specific categories of justiciability —— advisory
opinions, feigned and collusive cases, standing, ripeness, mootness, political questions, and administrative questions.”
13 CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE AND PROCEDURE § 3529 (3d ed. 2008).

®Id.

" Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 156 (1951) (Frankfurter, J., concurring).

" DaimlerChrysler Corp. v. Inman, 252 S.W.3d 299, 304-305 (Tex. 2008).
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“Generally”, we recently wrote in Andrade v. NAACP of Austin, “a citizen lacks standing to
bring a lawsuit challenging the lawfulness of governmental acts.””” But we added, “[t]he line

between a generalized grievance and a particularized harm is difficult to draw, and it varies with the

9973 <

claims made. [T]he proper inquiry”, we stated, “is whether the plaintiffs sue solely as citizens

who insist that the government follow the law.”"

Andrade illustrates that whether an injury is sufficiently “concrete”, “particularized”, “actual
or imminent”, and “not hypothetical” for standing depends on the context in which the claim is
asserted. There, registered voters sued the Secretary of State, asserting that she exceeded her
authority in certifying the use of electronic voting machines that do not produce a contemporaneous

paper record of each vote.”

The plaintiffs alleged that the machines were susceptible to being
fraudulently manipulated and prone to malfunction, and that the lack of a paper record of each vote,
made the moment the vote was cast, prevented a determination whether the votes counted by the

machines were actually those that were cast.”

They complained that because they were forced to
use the machines while other voters were not, and their votes were less likely to be counted than

others’, their statutory right to a recount and their constitutional right to equal protection of the law

2345 S.W.3d 1, 7 (Tex. 2011).
" Id. at 8 (emphasis added).

" Id.

Id. at 6.

" Id. at 6, 10.
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was violated.”” Relying on the United States Supreme Court’s seminal decision in Baker v. Carr,”
we concluded:
If such impairment does produce a legally cognizable injury, [the plaintiffs] are
among those who have sustained it. Because they assert a plain, direct and adequate
interest in maintaining the effectiveness of their votes, not merely a claim of the
right, possessed by every citizen, to require that the Government be administered
according to law, the voters have standing to pursue their equal protection claim.”
We noted that our analysis could be different for equal-protection complaints unrelated to voting.®
In the present case, a unique consideration in determining the Homeowners’ standing is the
safe-harbor provision in Section 50(u), by which a home equity lender’s conduct in compliance with
the Commissions’ interpretations does not violate Section 50 and therefore cannot injure a borrower.
For example, a lender may charge fees permitted by the Commissions’ interpretation of the
constitutional cap, even if the interpretation is incorrect, and the borrower is not only denied redress,
he has not even been overcharged. Even if the Commissions’ interpretations are later determined

1

to be wrong, they still, while in effect, substitute for Section 50’s provisions.®’ A home equity
borrower cannot be injured by a lender’s compliance with the Commissions’ interpretations because

nothing illegal has occurred. To have complied with the interpretations is to have complied with the

Constitution itself.

7 1d.

8369 U.S. 186, 207-208 (1962).

" Andrade v. NAACP of Austin, 345 S.W.3d 1, 6, 10 (Tex. 2011) (internal quotation marks omitted).
8 1d. (citing Tex. Dep’t. of Transp. v. City of Sunset Valley, 146 S.W.3d 637, 646-647 (Tex. 2004)).
81 We do not consider the effect of an interpretation adopted in violation of procedural requirements.
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Injury lies only in the Commissions’ misinterpretation of Section 50, and then only to a
person’s interest in obtaining a home equity loan in the future. To return to the fee example, once
a loan has closed and the fees have been paid according to the Commissions’ interpretations, no
injury has occurred. Injury can exist only in the prospect of having to pay fees that, though permitted
by the interpretations, are excessive under Section 50.

Were this injury insufficient to confer standing to challenge the Commissions’
interpretations, their authority to interpret Section 50 would be final and absolute, not merely shared
with the Judiciary. But the principle of standing exists to protect the separation of powers, not to
defeat it. Standing operates to prevent the Judiciary from exercising authority that belongs to other
departments of government, not to deprive the Judiciary of its role in interpreting law, especially
constitutional law. The requirement of standing cannot be used to alter the separation of powers.
And in any event, we have concluded that the Commissions’ authority is not absolute.

It follows that injury to the interest in obtaining a home equity loan resulting from the
Commissions’ alleged misinterpretations of Section 50 is sufficient for standing. The parties agree
(though the Commissions still do not concede that their interpretations are subject to judicial
review).*” They disagree only over whether the Homeowners have sufficiently pleaded the requisite

interest. The Homeowners alleged in their pleadings that each “took out a home equity loan” and

82 The Commissions’ Response Brief Addressing Jurisdiction 1 (stating that an “inten[t] to acquire an additional
home equity loan . . . is all that is required to establish standing in this case”); Texas Bankers Association’s Post-
Submission Response Brief 6 (“This Court should hold that, as Texas homeowners eligible to obtain future home equity
financing, the Homeowners have standing to challenge the Commissions’ interpretative rules.”); Homeowners’ Response
to Supplemental Brief on Jurisdiction 1 (“All parties agree that if [Homeowners] have an interest in obtaining a home
equity loan in the future, they have standing . . . .”).
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that the Commissions “have adopted interpretations and rules in violation of the Texas Constitution
which interfere with or impair, or threaten to interfere with or impair, a legal right or privilege of
Plaintiffs.”® The Commissions argue that “[a]dding one simple allegation . . . should suffice to
establish jurisdiction: . . . an intent to acquire an additional home equity loan.”® The Homeowners
respond that their prospective interest in home equity loans, sufficient for standing, is implicit in
their pleadings,” liberally construed as they must be when standing is questioned for the first time

by an appellate court.*® The TBA agrees.*’

8 The Commissions’ authority to interpret Section 50 is subject, under TEX. FIN. CODE §§ 11.308 & 15.413,
to the Administrative Procedure Act, which permits judicial review of a rule adopted by a state agency “if it is alleged
that the rule or its threatened application interferes with or impairs, or threatens to interfere with or impair, a legal right
or privilege of the plaintiff.” TEX. Gov’T CODE § 2001.038(a). The Homeowners’ pleadings track this language and
thus allege the injury required by the Act for judicial review. The Act does not purport to set a higher standard than that
set by the general doctrine of standing, and it cannot be lower, since courts’ constitutional jurisdiction cannot be enlarged
by statute. In re Allcat Claims Serv., L.P., 356 S.W.3d 455, 462 (Tex. 2011) (“If the grant of jurisdiction or the relief
authorized in the statute exceeds the limits of [the Constitution], then we simply exercise as much jurisdiction over the
case as the Constitution allows . . ..”). We treat the Act’s requirement as but another expression of the general doctrine
of standing.

8 The Commissions’ Supplemental Brief Addressing Jurisdiction 8. The Commissions also argue that the case
should not be dismissed but should be remanded to the trial court for the Homeowners to amend their pleadings, and in
remanding this Court “should address both the standing requirement and the merits of the [Homeowners’] claims in order
to provide guidance for the trial court”. /d. at 9. This, the Commissions contend, “is the best way to capitalize upon (and
avoid squandering) the substantial judicial resources that have already been spent by this Court, the lower courts, and
all of the parties in litigating the substantive challenge to the Commissions’ interpretations over the past seven years.”
Id.

% Homeowners’ Response to Supplemental Brief on Jurisdiction 1 (“W hile the Homeowners’ live petition does
not expressly state each Homeowner has an interest in obtaining a home equity loan in the future, this is fairly implied
if the petition is construed liberally toward the pleader’s intent.”).

8 Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W .2d 440, 446 (Tex. 1993) (“When an appellate court
questions jurisdiction on appeal for the first time . . . and reviews the standing of a party sua sponte, it must construe the
petition in favor of the party [seeking to invoke the court's jurisdiction], and if necessary, review the entire record to
determine if any evidence supports standing.”).

87 Texas Bankers Association’s Post-Submission Response Brief 2 (“The Homeowners have alleged they are
Texas homeowners. Under the Texas Constitution they are, therefore, the class of people eligible to obtain home equity

financing — orrefinancing. Asaresult, they are subject, prospectively, to the Commissions’ interpretations of the Texas
Constitution’s home equity lending provisions. This Court could correctly conclude the Homeowners have standing to
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So do we. The Homeowners’ allegation that the Commissions’ interpretations “threaten to
interfere with or impair [their] legal right[s]” cannot be true unless they have a prospective interest
in considering home equity loans. And such interestis unquestionably affected by the Commissions’
interpretations. The TBA confirms what should come as no surprise: that whenever home equity
loans are made, “[b]ecause the banking industry has conformed its practices to the Commissions’
interpretative rules to obtain the Texas Constitution’s safe harbor protections, there is no doubt
Texas homeowners will find the terms of home equity loans still governed by the Commissions’
rules.”™ Even if the Homeowners’ interest were solely in refinancing existing home equity loans,
the refinancing would have to satisfy the requirements of Section 50.%

The Homeowners need not allege a more imminent impairment to their rights or allege a
threat with more specificity. While the certainty and extent of injury would become clearer as the
time for closing a home equity loan approached, the terms were fixed, and the application of the

Commissions’ interpretations became apparent, to require a homeowner to wait to that point to

challenge the Commissions’ interpretative rules.”). Alternatively, the TBA joins the Commissions in urging that the
Court allow the Homeowners to cure their pleadings and address the substance of the Homeowners’ challenges either
in the process of doing so or afterward. Id. at 7-8 (“Alternatively, if the Court determines the Homeowners have not
established on the trial record that their challenge to the Commissions’ interpretative rules is a live controversy that they
have standing to litigate, Texas Bankers Association supports the Commissions’ request that the Court give the
Homeowners the opportunity to do so. If the Court is not inclined, as the Commissions propose, to decide the merits
of the Homeowners’ constitutional challenges before resolving whether they have standing to litigate those claims, the
Court could, alternatively, abate this appeal; remand to the trial court to allow the Homeowners to amend their pleadings
or present additional evidence to support standing and a live controversy; and then, once they have established those
jurisdictional elements, lift the abatement and decide the merits of their constitutional challenges.”).

% 1d. at 6-7.
¥ TEX. CoNST. art. X VI, § 50(f) (“A refinance of debt secured by the homestead, any portion of which is an
extension of credit described by Subsection (a)(6) of this section, may not be secured by a valid lien against the

homestead unless the refinance of the debt is an extension of credit described by Subsection (a)(6) or (a)(7) of this
section.”).
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challenge an interpretation would be to deny review or deny credit, or both. This case was filed more
than nine years ago. Changes in values and rates, and in lenders’ and borrowers’ individual
circumstances, ordinarily require that loan closings occur in a matter of weeks, not years. And hard
as it may be to foretell obtaining a loan, predicting the terms is completely impossible.

Importantly, impairment of the Homeowners’ rights is threatened not only by having to close
a home equity loan under misinterpretations of constitutional requirements but also by having to
decide whether to seek credit in such a situation. The decision whether to apply for a home equity
loan is necessarily influenced by its terms, and to return yet again to the fee cap example, its cost.
Knowing that fewer fees are capped obviously discourages borrowers. The homeowner who does
not intend to apply for a home equity loan and will probably not obtain one, all because of incorrect
interpretations of Section 50, is no less injured than the homeowner whose loan is closed under such
misinterpretations. The influence of the Commissions’ interpretations on whether even to apply for
a home equity loan is injury enough to give the Homeowners standing.

The dissent does not disagree and “recognize[s] that the circumstances before us are
unusual”,” but regards the Homeowners’ allegation that the Commissions’ interpretations “threaten
to interfere with or impair [their] legal right[s]” as insufficiently factual. We think that to insist on
greater specificity is unreasonable, as we have explained. How the fee cap will operate for any
particular loan cannot be predicted with any accuracy until the underwriting is complete. Nor can

a prospective borrower predict how he or she may be impacted by other misinterpretations asserted

% Post at -
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by the Homeowners: the requirements that closing occur away from the borrower’s home and that
the borrower be shown to have the required notice. The dissent suggests that the Homeowners could
allege that the asserted misinterpretations adversely affected them when they obtained their home
equity loans in the past, if such were the case. But the dissent misunderstands the nature and effect
of the safe-harbor provision, characterizing it as “protect[ing] lenders from liability for their lending
actions much as statutes of limitations protect parties from liability for stale claims.™' A lender’s
compliance with a misinterpretation of Section 50 is not an injury for which a borrower is barred
from seeking redress; it is no injury at all. It would certainly be a perverse application of the
standing doctrine to require pleading of a non-existent injury.

Section 50(u) creates an exceptional context in which to assess standing. So do voting rights,
as we acknowledged in Andrade. In that case, there was only a possibility that the plaintiffs would
vote in the future, and if they did, there was no proof at all that the machines to which they objected
would be used, would be improperly programmed, or would malfunction, or that their votes would
be inaccurately counted. Though the standing doctrine would insist on a more substantial injury in
other contexts, voting rights present a special situation. The same may be said of this case. Section
50(u) is unique to the Texas Constitution. Its preclusion of the injury typically required for standing
requires application of the doctrine in context. The alternative, as we have noted, is to allow the

doctrine to be used to alter what it is designed to maintain — the proper separation of powers.

o Post at o
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Toreturn to Justice Frankfurter’s observation, the substantive issues are certainly appropriate
for judicial decision — including whether judicial review of the Commissions’ interpretations is
permitted — and the hardship of withholding decision is significant, given the parties’ unity in
urging a resolution on the merits. Having raised the issue of standing at the tail end of eight years
of litigation, the Court must construe the record liberally, and in the context of an exceptional
constitutional provision. Doing so, we conclude that the Homeowners have standing.

v

We come at last to the Homeowners’ substantive challenges. We begin by determining the

appropriate standard of review, then move in turn to each challenge.
A

“Construction of a statute by the administrative agency charged with its enforcement is
entitled to serious consideration, so long as the construction is reasonable and does not contradict
the plain language of the statute.””* The Commissions argue that courts must give at least this much
deference to their interpretations of Section 50(u). But as the Commissions themselves assert,
Section 50(u) puts their interpretations “on equal footing with those issued by courts of appeals™.”
As we have explained, we agree that this reading of Section 50(u) is correct. This Court does not

defer to a court of appeals’ interpretation of the Constitution but reviews it, as all matters of law, de

novo.”* Indeed, the courts of appeals do not even defer to each other’s constitutional interpretations.

2 Tarrant Appraisal Dist. v. Moore, 845 S.W .2d 820, 823 (Tex. 1993).
% Commissions’ Brief 14.

% E.g., Harris Cnty. Hosp. Dist. v. Tomball Reg’l Hosp., 283 S.W.3d 838, 842 (Tex. 2009).
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By giving agency interpretations the same stature as those of appellate courts, Section 50(u) requires
that courts give the one no more deference than the other.

The Commissions argue that the history of Section 50(u) shows that their interpretative
authority was intended to be “definitive”, but this is true only in comparison to the Regulatory
Commentary, which was merely advisory, and issued prior to Section 50(u).”® Nothing suggests their
authority under Section 50(u) is to be more definitive than an appellate court’s interpretation.

The Commissions argue that their interpretations are entitled to greater deference because
Section 50(u)’s delegation of authority is unique, but it is only the delegation itself that is unique,
not the interpretative authority delegated. Nothing suggests that the framers and ratifiers had
anything in mind other than ordinary constitutional interpretation, assuming that a more expansive
power were even possible under the Constitution. The Commissions argue that they were chosen
because of their expertise in lending markets, which should be entitled to deference in any review.
But the power to interpret the constitutional text is unrelated to an agency’s expertise in an industry,
or to its regulatory power, which is ordinarily quite broad. In interpreting Section 50, the
Commissions must give effect to the constitutional text, regardless of whether it comports with their
expertise or regulatory judgment. The Commissions cannot use their authority under Section 50(u)
and the enabling legislation to set policy. They can do no more than interpret the constitutional text,

just as a court would.

% Stringerv. Cendant Mortg. Corp.,23 S.W.3d 353,357 (Tex. 2000) (noting that the Commissions’ Regulatory
Commentary released prior to Section 50(u)’s enactment “is advisory and not authoritative”).

27

000037



The Commissions contend that de novo review of their interpretations “undermines the entire
purpose of [Section 50(u)], as Texans could not rely upon the Commissions’ interpretations with any
confidence that they were valid, and that compliance therewith would protect the enforceablilty of
their loan transactions.”® But this is simply not true. Under Section 50(u), compliance with any
interpretation or judicial decision, even one later overturned, is compliance with the Constitution
itself. Review of the Commissions’ interpretations may alter what lenders must do going forward,
but it does not expose them to liability for past conduct.

In essence, the Commissions argue for interpretative authority that is not only unreviewable
but greater than that exercised by the Judiciary. Such a grant of power cannot be found in Section
50(u). Rather, the Commissions’ interpretative authority is the same as the Judiciary’s, which we
have described as follows:

In construing the Constitution, as in construing statutes, the fundamental
guiding rule is to give effect to the intent of the makers and adopters of the provision

in question. We presume the language of the Constitution was carefully selected, and

we interpret words as they are generally understood. We rely heavily on the literal

text. However, we may consider such matters as the history of the legislation, the

conditions and spirit of the times, the prevailing sentiments of the people, the evils

intended to be remedied, and the good to be accomplished.”

And their interpretations are to be reviewed as judicial decisions are.

% The Commissions’ Brief 19.

" Harris Cnty. Hosp. Dist. v. Tomball Reg'l Hosp., 283 S.W .3d at 842 (citations and internal quotation marks
omitted).
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B

Section 50(a)(6)(E) provides that a home equity borrower may not be required to pay, “in
addition to any interest, fees to any person that are necessary to originate, evaluate, maintain, record,
insure, or service the extension of credit that exceed, in the aggregate, three percent of the original
principal amount of the extension of credit”. According to the Commissions, the meaning of
“interest” is “as defined in the Texas Finance Code § 301.002(4) and as interpreted by the courts.””®

The fatal difficulty with the Commissions’ interpretation is that it does not merely adopt the
substance of the statute at the time the interpretation became effective; it adopts whatever definition
of “interest” the Legislature may enact from time to time by amending Section 301.002(4). The
Commissions acknowledge that the Legislature can change the effect of their interpretation and the
meaning of Section 50(A)(6)(E) simply by amending the statute,” and this in fact is what has
happened. When the interpretation became effective in January 2004, Section 301.002(4) stated: “In
this subtitle . . . ‘Interest’ means compensation for the use, forbearance, or detention of money. The
term does not include time price differential, regardless of how it is denominated.”'® The following
year, the Legislature amended the provision to add a third sentence: “The term does not include

compensation or other amounts that are determined or stated by this code or other applicable law not

to constitute interest or that are permitted to be contracted for, charged, or received in addition to

%7 TEX. ADMIN. CODE § 153.1(11).
% The Commissions’ Brief 22. The TBA agrees. Brief on the Merits of Texas Bankers Ass’n 13.
190 Act of April 23, 1999, 76th Leg., R.S., ch. 62, § 7.18, 1999 Tex. Gen. Laws 127, 222.
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interest in connection with an extension of credit.”'”" In effect, the Commissions, creatures of the
Legislative Department appointed by the Executive, have used their interpretative power under
Section 50(u) to give the Legislature the unfettered authority to alter as it chooses the constitutional
fee cap, a critical part of the protections built into Section 50. In the Commissions’ view, they are
empowered not only to interpret Section 50(a)(6)(E) but, in so doing, to authorize the Legislature
to redefine the provision’s terms. The Commissions’ interpretation of the fee cap, tying its meaning
to a statute, utterly defeats the clear purpose of constitutionalizing it, which was to place the
limitation beyond the Legislature’s power to change without ratification by the voters. For this
reason alone, the Commissions’ interpretation is invalid.

The Commissions nevertheless insist that “interest” in Section 50(a)(6)(E) should mean
“compensation for the use, forbearance, or detention of money”, as defined in Section 301.002(4)
at the time the constitutional provision was adopted, and as understood under Texas law since at
least 1879.' But that broad definition has generally been used in the context of prohibiting usury.
Thus, for example, the 2005 amendment to Section 301.002(a)(4) excepts from the definition for the
first time certain lender-charged fees allowed by law.'”® The ostensible purpose of that legislation

was to relax restrictions on usury, but if “interest” in Section 50(a)(6)(E) has the same meaning, the

"% Act of May 29, 2005, 79th Leg., R.S., ch. 1018, § 2.01, 2005 Tex. Gen. Laws 3438, 3439-3440.

12 TEx. REV. CIV. STAT. ANN. art. 2972 (1879) (““Interest’ is the compensation allowed by law or fixed by the
parties to a contract for the use or forbearance or detention of money.”); see also Battaglia v. Alexander, 177 S.W.3d
893,907 (Tex. 2005) (““Interest’ has long been defined by the Legislature as ‘compensation for the use, forbearance,
or detention of money.”” (citations omitted)); Galveston & Hous. Inv. Co. v. Grymes, 63 S.W. 860, 861 (Tex. 1901)
(citing the same text in TEX. REV. C1v. STAT. ANN. art. 3097 (1895)).

1% Act of May 29, 2005, 79th Leg., R.S., ch. 1018, § 2.01, 2005 Tex. Gen. Laws 3438, 3439-3440.
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exception for such fees places them back under the three-percent cap. Nothing suggests that the
Legislature intended the 2005 amendment to do both.

The functions of “interest” in applying the constitutional fee cap for home equity loans and
in prohibiting usury are inversely related. If the word is given the same meaning in both contexts,
then including lender-charged fees in “interest” strengthens usury laws and weakens the fee cap,
though both are designed to protect consumers. That this was the intent of the framers and ratifiers
of Section 50(a)(6)(E) is simply implausible.

The Commissions point out that Section 50(u), giving them interpretative authority, was
adopted after they had already suggested in their Regulatory Commentary that “interest” in Section
50(a)(6)(E) should have the same meaning as in Section 301.002(a)(4) of the Finance Code,
indicating that the Legislature acquiesced in that view, as confirmed by the Legislature’s later refusal
to enact bills that would have narrowed their interpretation. But as we have seen, the Legislature
quickly amended Section 301.002(a)(4). The Legislature cannot be said to have acquiesced in
anything other than the Commissions’ view that it should be authorized to alter the constitutional
provision by statute.

The Commissions’ position is that in capping “fees to any person that are necessary to
originate, evaluate, maintain, record, insure, or service” a home equity loan, the framers and ratifiers
intended to cap only fees to any person other than the lender. But had that been their intent, surely
the simplest and clearest way to express it would have been to use those four words, rather than the

oblique phrase, “in addition to any interest”. This is especially true because there is another, well-
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understood meaning of “interest”: the amount equal to the loan principal multiplied by the interest
rate. Applied to Section 50(a)(6)(E), that definition allows “any person” to mean just that.

We conclude that consistent with the history, purpose, and text of Section 50(a)(6)(E),
“interest” as used in that provision means the amount determined by multiplying the loan principal
by the interest rate.'”*

C

Section 50(a)(6)(N) provides that a loan may be “closed only at the office of the lender, an
attorney at law, or a title company”. The Commissions acknowledge, and the Homeowners agree,
that “[t]his provision was intended to prohibit the coercive closing of an equity loan at the home of
the owner.”'” Nevertheless, the Commissions’ interpretations allow a borrower to mail the required
signed consent to the lender'® and to close through an attorney-in-fact.'”” Both these interpretations
permit coercion in obtaining the required consent and a power of attorney at the borrower’s home,
allowing the final closing to occur later at one of the prescribed locations, thereby defeating the

purpose of the provision.

1% This narrower definition of interest does not limit the amount a lender can charge for a loan; it limits only
what part of the total charge can be paid in front-end fees rather than interest paid over time. In so doing, it incentivizes
lenders to determine borrowers’ creditworthiness more carefully and helps borrowers better assess the costs of credit.

1529 Tex. Reg. 84, 90 (2004).

1% 7 TEX. ADMIN. CODE § 153.15(3) (“A lender may receive consent required under Section 50(a)(6)(A) by mail
or other delivery of the party’s signature to an authorized physical location and not the homestead.”).

7 1d. § 153.15(2) (“A lender may accept a properly executed power of attorney allowing the attorney-in-fact
to execute closing documents on behalf of the owner.”).
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Closing a loan is a process. It would clearly be unreasonable to interpret Section 50(a)(6)(N)
to allow all the loan papers to be signed at the borrower’s house and then taken to the lender’s office,
where funding was finally authorized. Closing is not merely the final action, and in this context, to
afford the intended protection, it must include the initial action. Executing the required consent or
a power of attorney are part of the closing process and must occur only at one of the locations
allowed by the constitutional provision.

Whether so stringent a restriction is good policy is not an issue for the Commissions or this
Court to consider. That the issue should arise counsels against constitutionalizing minutiae, placing
them beyond regulatory or legislative adjustment. But the purpose of the provision is indisputable,
and the Commissions’ interpretations in derogation of that purpose can be justified only by reading
“closing” to mean some aspect of the closing process. The court of appeals concluded that the use
of the mail to transmit documents and of a power of attorney to facilitate execution are so
commonplace that had the framers and ratifiers of Section 50 intended to preclude these practices,
they would have said so with more specificity.'"” The court pointed to Section 50(a)(6)(Q)(iv),
which prohibits using a borrower’s power of attorney to facilitate obtaining a judgment against a
debtor, should he default. But it is precisely the common use of the mail and powers of attorney in
closing transactions that gives rise to the danger of coercion Section 50(a)(6)(N) was intended to

prevent.

198303 S.W.3d at 417 (citations omitted).
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We conclude that the Commissions’ interpretations of Section 50(a)(6)(N) contradict the

purpose and text of the provision and are therefore invalid.
D

Finally, Section 50(g) requires that a loan not be closed before the 12th day after the lender
provides the borrower the prescribed notice.'” In giving meaning to “provides”, the Commissions
have determined there is a rebuttable presumption that notice is received three days after it is
mailed.'® The Homeowners insist that a lender must establish actual receipt of notice in each case.
But the Commissions’ interpretation does not impair the constitutional requirement; it merely
relieves a lender of proving receipt unless receipt is challenged. We agree with the court of appeals
that the interpretation is but a reasonable procedure for establishing compliance with Section 50(g).

% % %
The judgment of the court of appeals is affirmed in part and reversed in part, and judgment

1s rendered .

Nathan L. Hecht
Justice

Opinion delivered: June 21, 2013

19 TEX. CONST. art. X VI, § 50(f).
107 TEX. ADMIN. CODE § 153.51(1), (3) (“(1) Ifa lender mails the consumer disclosure to the owner, the lender
shall allow a reasonable period of time for delivery. A period of three calendar days, not including Sundays and federal

legal public holidays, constitutes a rebuttable presumption for sufficient mailing and delivery. ... (3) A lender may rely
on an established system of verifiable procedures to evidence compliance with this section.”).
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IN THE SUPREME COURT OF TEXAS

No. 10-0121

THE FINANCE COMMISSION OF TEXAS, THE CREDIT UNION COMMISSION OF
TEXAS, AND TEXAS BANKERS ASSOCIATION, PETITIONERS,

VALERIE NORWOOD, ELISE SHOWS, MARYANN ROBLES-VALDEZ, BOBBY
MARTIN, PAMELA COOPER, AND CARLOS RIVAS, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Argued September 13, 2011

JUSTICE JOHNSON, concurring in part and dissenting in part, and dissenting from the
judgment.

I dissent from parts IIl and IV of the Court’s opinion and from its judgment.

Six homeowners filed suit in this case three weeks after the Finance and Credit Union
Commissions’ interpretations of the home equity lending provisions in Section 50 became effective.
The Homeowners challenged seventeen of the interpretations, but did not allege that any of the
interpretations impacted a loan they applied for or considered applying for, or that they had been
discouraged from applying for a loan by the interpretations. Nor does the record contain facts
showing how any one, much less all, of the interpretations caused the Homeowners an actual,

imminent, potential, or even hypothetical particularized injury.
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In post-submission briefing the Commissions argue that the matter should be remanded to
the trial court to give the Homeowners the opportunity to replead so they can show jurisdictional
facts. Instead of giving them that opportunity, the Court concludes the Homeowners have standing
to challenge all the interpretations because their pleadings implicitly allege injury to their
“prospective interest” in home equity loans. It then addresses the merits in what I view as an
advisory opinion. For the reasons expressed below, I would remand the case to the trial court to
allow the Homeowners to replead or otherwise attempt to show jurisdiction.

The Commissions’ interpretations of the lending provisions became effective on January 8,
2004. See 7 TEX. ADMIN. CODE §§ 153.1-.96. Approximately three weeks later the Homeowners
sued the Commissions under provisions of the Administrative Procedures Act (APA), TEx. GOvV’T
CobpE § 2001.038, and the Declaratory Judgments Act (DJA), Tex. Civ. PrRac. & REM. CODE
§§37.001-.011, seeking a declaratory judgment invalidating seventeen interpretations that addressed
nine substantive provisions of section 50. The Homeowners alleged they were Texas homeowners
who had each taken out a home equity loan. They asserted that the substance of the challenged
interpretations either contradicted the plain meaning and intent of the Constitution or amounted to
rules the Commissions had no authority to enact and referenced home equity lending practices
outside of Texas that led to alleged adverse experiences for borrowers. The Homeowners’ petition
set out in a brief and conclusory nature their relationship to the interpretations they challenged:

VI. CAUSES OF ACTION
[The Commissions] have adopted interpretations and rules in violation of the Texas

Constitution which interfere with or impair, or threaten to interfere with or impair,
a legal right or privilege of Plaintiffs. Pursuant to Section 2001.038 of the Texas
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Government Code, and Chapter 37 of the Texas Civil Practice & Remedies Code,
Plaintiffs seek a declaratory judgment to invalidate the following rules and

interpretations: Rules 153.1(11); 153.5(3),(4),(6),(8),(9),(12); 153.12(2); 153.13(4);

153.15(2),(3); 153.18(3); 153.20; 153.22; 153.51(1),(3); and 153.84(1).

In none of their four amended pleadings filed over the next year and a half did the
Homeowners explain or allege facts showing (1) how any one—much less all—of the challenged
interpretations affected any of them in the past, (2) how any of the interpretations probably would
affect any of them in the future, (3) that any of them were considering obtaining a home equity loan
to which any of the interpretations would apply, or (4) that one or more of the challenged
interpretations caused any of them to be discouraged from considering seeking a home equity loan.
See Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 446 (Tex. 1993) (explaining that to
show subject-matter jurisdiction the pleader must “allege facts that affirmatively demonstrate the
court’s jurisdiction to hear the cause™).

The Texas Banker’s Association (TBA) intervened in support of the Commissions and the
parties filed cross-motions for summary judgment. The trial court signed a final judgment on April
29, 2006—over two years after the plaintiffs filed suit. The judgment invalidated all or parts of
thirteen rules interpreting seven constitutional provisions and upheld four rules interpreting two.'

The Commissions repealed the invalidated interpretations as to three constitutional provisions, but

appealed, along with the TBA, as to rules interpreting four provisions. The Homeowners appealed

' The trial court invalidated the following Rules: 153.1(11); 153.5(3), (4), (6), (8), (9), and (12); 153.12(2) as
to orally submitted loan applications; 153.13(4); 153.18(3), 153.20; 153.22; and 153.84(1). It denied the plaintiffs’
challenge to the following Rules: 153.15(2) and (3); and 153.51(1) and (3).

3
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as to two interpretations the trial court upheld. The court of appeals addressed the merits of the
appeal. It affirmed in part and reversed and rendered in part. 303 S.W.3d 404, 418.

Neither the parties nor the lower courts addressed jurisdiction. But courts must have
jurisdiction in order to address the merits of a cause, and this Court requested post-submission
briefing on the question. See, e.g., Bland Indep. Sch. Dist. v. Blue, 34 S.W.3d 547, 553-54 (Tex.
2000) (noting that a court must not act unless it has subject-matter jurisdiction).

One component of subject-matter jurisdiction is standing, which stems from constitutional
separation of powers and open courts provisions. See Tex. Dep 't of Transp. v. City of Sunset Valley,
146 S.W.3d 637, 646 (Tex. 2004); Patterson v. Planned Parenthood of Hous. & Se. Tex., Inc., 971
S.W.2d 439, 442-43 (Tex. 1998); Tex. Ass 'n of Bus., 852 S.W.2d at 443. The separation of powers
provision in the Texas Constitution specifies that the powers of government are divided into three
parts—the legislative, the executive, and the judicial. TEX. ConsT. art. II, § 1. It also specifies that
persons of one branch shall not exercise any power properly attached to either of the others except
as the Constitution expressly permits. /d. The Constitution does not afford courts jurisdiction to
issue advisory opinions; those are a function of the executive department. TEX. CONST. art. IV, §§ 1,
22 (specifying that the attorney general is part of the executive department and empowering the
attorney general to issue advisory opinions to the governor and other officials); e.g., Valley Baptist
Med. Ctr. v. Gonzalez, 33 S.W.3d 821, 822 (Tex. 2000) (per curiam) (“Under article II, section 1 of
the Texas Constitution, courts have no jurisdiction to issue advisory opinions.”); see also Patterson,
971 S.W.2d at 442 (“The constitutional roots of justiciability doctrines such as ripeness, as well as

standing . . ., lie in the prohibition on advisory opinions, which in turn stems from the separation
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of powers doctrine.”). And the open courts provision contemplates access to courts only for persons
who have suffered an injury. TEX. CONST. art. I, § 13 (“All courts shall be open, and every person
for an injury done him, in his lands, goods, person or reputation, shall have remedy by due course
oflaw.”); see Tex. Ass’'n of Bus., 852 S.W.2d at 444. Thus, standing requires a justiciable injury that
gives rise to a real controversy which judicial action can resolve. Tex. Workers” Comp. Comm’n v.
Garcia, 893 S.W.2d 504, 517-18 (Tex. 1995); see Tex. Ass’n of Bus., 852 S.W.2d at 444
(recognizing Texas courts have no jurisdiction to render opinions that, rather than remedying an
actual or imminent harm, decide abstract questions of law without binding the parties).

If the record presents a standing issue the parties have failed to raise, courts must do so sua
sponte. See Garcia, 893 S.W.2d at 517 n.15; Tex. Ass’n of Bus., 852 S.W.2d at 445-46. However,
when the issue is addressed for the first time on appeal, plaintiffs do not have the same opportunity
to replead and attempt to demonstrate jurisdiction or direct discovery to the jurisdictional issue as
they have when standing is addressed in the trial court. So, when an appellate court is the first to
consider jurisdictional issues, it construes the pleadings in favor of the plaintiff and, if necessary,
reviews the record for evidence supporting jurisdiction. Tex. Ass’n of Bus., 852 S.W.2d at 446. If
the appellate court determines that standing has not been alleged or shown but the pleadings and
record do not demonstrate an incurable jurisdictional defect, the case is remanded to the trial court
where the plaintiff is entitled to a fair opportunity to develop the record relating to jurisdiction and
to replead. See Westbrook v. Penley, 231 S.W.3d 389, 395 (Tex. 2007).

The APA authorizes declaratory judgment actions challenging agency rules or threatened

applications of them. TEX. Gov’T CoDE § 2001.038. The statute requires allegations that the “rule
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or its threatened application interferes with or impairs, or threatens to interfere with or impair, a legal
right or privilege of the plaintiff.” Id. The Court concludes that the Homeowners satisfied this
requirement. ~ S.W.3d _, . Butpersons seeking relief under section 2001.038 of the APA
and the DJA must still meet constitutional requirements of a justiciable injury, and the Homeowners
did not. See Lopez v. Pub. Util. Comm'n of Tex., 816 S.W.2d 776, 782 (Tex. App.—Austin 1991,
writ denied).

The separation of powers issue as to the APA and the DJA was directly addressed in Lopez.
Id. There, the court of appeals considered whether former section 12 of the Texas Administrative
Procedure and Texas Register Act (APTRA)—the predecessor to section 2001.038—was subject to
constitutional provisions precluding courts from making advisory decisions. See id. (analyzing TEX.
REvV. C1v. STAT. ANN. art. 6252-13a, § 12).

The court held that neither the DJA nor the APTRA could constitutionally authorize courts
to decide cases when no justiciable injury existed:

The scope of APTRA § 12 is limited in all events by the separation-of-powers

doctrine, a part of the checks-and-balances system of the State constitution. Under

that doctrine, the Legislature may not confer upon the district courts a power that lies

outside the “judicial power,” such as a power belonging to the legislative or

executive (administrative) departments. Thus, the remedy afforded by the Uniform

Declaratory Judgments Act cannot require the district courts to render advisory

opinions. The same constitutional doctrine also curtails the permissible scope of

APTRA § 12.
Id. (citations omitted).

Of course, a plaintiff without an existing actual injury caused by a rule may demonstrate a

justiciable injury sufficient for jurisdiction by showing that the rule in reasonable probability will
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be applied to him in the future and its application will impair a particular, specific right. For
example, in State Board of Insurance v. Deffebach, the court had jurisdiction because the plaintiff
showed that an agency’s enforcement of a rule would adversely affect him. See 631 S.W.2d 794,
797 (Tex. App.—Austin 1982, writ ref’d n.r.e.). Deffebach, a credit life insurance agent, filed suit
under APTRA section 12 seeking a declaratory judgment invalidating a Board of Insurance order.
Id. at 796. The trial court found the Board’s order would reduce premiums paid for credit life
insurance and it would reduce Deffebach’s income from commissions, then declared part of the order
invalid. Id. On appeal, the Board argued that Deffebach lacked standing to sue. Id. The court of
appeals disagreed, noting that under section 12, “one is not required to wait until the rule is
attempted to be enforced against him before he may resort to declaratory relief.” Id. at 797. The
court held that because implementation of the order would clearly affect Deffebach’s future
commissions as a credit life insurance agent, he had standing under section 12. /d.

The analyses of the courts in Lopez and Deffebach exemplify the axiom that statutes are
subject to constitutional provisions. See Cramer v. Sheppard, 167 S.W.2d 147, 155 (Tex. 1942)
(“Certainly a statute cannot override the Constitution.”). When a litigant claims a hypothetical or
possible impairment of rights because of a rule or its possible application—as opposed to claiming
an existing or reasonably probable application that will cause particularized, specific injury—the
claim calls for an advisory opinion. Thus, to have standing under section 2001.038, plaintiffs’
pleadings must contain more than conclusory statements that their rights have been or probably will
be impaired. The pleadings must allege, or the record must demonstrate, facts showing how a

particular rule has already interfered with the plaintiffs’ rights or how that rule in reasonable
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probability will interfere with the plaintiffs’ rights in the future. See Tex. Ass’n of Bus., 852 S.W.2d
at 446.

As noted above, the court of appeals addressed the issue of standing based on a potential
injury in Deffebach. This Court also recently did so in Andrade v. NAACP of Austin, 345 S.W.3d
1, 18 (Tex. 2011). There the jurisdictional question was whether registered voters had standing to
challenge the use of electronic voting machines that did not produce a contemporaneous paper record
of each vote. Id. at4. The basis for the plaintiffs’ claims was that the lack of such a record made
it less likely their votes would be counted. /d. at 10. As the Court notes, our reasoning for
concluding the plaintiffs had standing was that if use of the electronic machines produced a legally
cognizable injury, the registered voter plaintiffs “are among those who have sustained it.” /d. Here,
although the Homeowners challenged seventeen rules interpreting nine different constitutional
provisions, they did not allege, nor does the record demonstrate, how any of the interpretations, even
if invalid, has impaired, or probably will later impair, their individualized, particularized interests.
In other words, they have not demonstrated even the type of situation this Court found sufficient for
standing in Andrade where no existing injury was shown: the Homeowners have not actually or
implicitly alleged or shown that if any of the Commissions’ interpretations are invalid and applied
then they are among those whose individual interests will be affected by that interpretation.

The Court concludes that “injury to the interest in obtaining a home equity loan resulting
from the Commissions’ alleged misinterpretations” is sufficient for standing.  S.W.3dat .
It then concludes that a “prospective interest” in home equity loans is implicit in the Homeowners’

pleadings because otherwise their allegation that the Commissions’ interpretations threaten to
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interfere with or impair their legal rights cannot be true. But even if the Homeowners’ pleadings are
liberally read to include their having a prospective interest in a loan, such a reading necessarily
concedes that the pleadings do not actually or implicitly allege an existing interest in a loan that will
be impaired by any of the interpretations—only a hypothetical, potential one in the future. And
because the Homeowners have home equity loans now does not mean that if the alleged
interpretations are invalid, the Homeowners are among those who will have sustained injury from
them. Having a potential or prospective future interest in a home equity loan simply is not the same
as having an existing interest. A speculative injury by the interpretations to a possible or
prospective interest is not sufficient for standing, even under the Court’s conclusion that injury to
an “interest in obtaining a home equity loan” is sufficient.

The Court asserts that section 50(u)—the “safe harbor” provision—*“creates an exceptional
context in which to assess standing.” ~ S.W.3dat . Irecognize that the circumstances before
us are unusual. Ordinarily, if a lender’s actions do not conform to constitutional or statutory
provisions and a borrower suffers detriment as aresult, a controversy will exist between the borrower
and lender for which the borrower can seek judicial redress. Here, the Constitution prevents that so
long as the lender complies with the Commissions’ interpretations of the provisions. TEX. CONST.
art. XVI, § 50(u). The Court asserts that under the safe harbor provision a lender’s compliance with
a misinterpretation can be no injury at all to a borrower. ~ S.W.3dat . But because a lender
cannot be liable if it complies with the interpretations does not mean that a borrower is not in worse
position than had the lender complied with the constitutional provisions. The safe harbor provision

protects lenders from liability for their lending actions much as statutes of limitations protect parties
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from liability for stale claims. But because a defendant cannot be held liable for a claim barred by
limitations, or because a lender cannot be liable for a claim covered by the safe harbor provision, that
does not mean the injured party was not injured—it just means that the injuring party does not suffer
legal consequences for its actions. But the Commissions are another matter; they do not claim to
enjoy a safe harbor as to their interpretations.

I see no standing barrier to a homeowner seeking a declaratory judgment if the homeowner
alleges or shows that a lender’s actions conformed to an invalid interpretation and the homeowner
is in a worse position than it would have been if the lender had complied with the applicable
constitutional lending provisions. For example, if the Homeowners here had pleaded” facts showing
that a Commission interpretation of the constitutional provision capping fees at three percent of the
principal amount of a home equity loan (1) existed when they took out home equity loans or when
they sought home equity loans and was incorporated into the lending process, or would in reasonable
probability be incorporated into a new home equity loan they will seek, and (2) loans conforming
to the interpretation resulted, or probably will result, in fees exceeding the constitutional limitations,
then in my view they would have standing to sue the Commissions for a declaratory judgment that
the interpretation is invalid. The same goes for a homeowner who would have applied for and
obtained a home equity loan but for one of the other interpretations the plaintiffs challenged, or
considered applying for one and was discouraged from doing so by one of the Commissions’

interpretations. The problem is these Homeowners did not even allege that because of one or more

2 Of course, the plaintiffs’ pleadings would be subject to TEX. R. C1v. P. 13 that precludes fictitious suits to get
an opinion of the court.
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of the alleged misinterpretations they decided not to apply for a home equity loan or that they
probably will not apply for or obtain one in the future. If they had done so, then they reasonably
would have pointed out one or two particular interpretations and specific facts and reasons
underlying their claims. Then the courts could address a concrete, particularized injury and
controversy.

TBA candidly argues in its briefing that this Court should decide this case because “[i]t is
important to the banking industry to have the questions regarding the constitutionality of the
Commissions’ home equity lending interpretations decided in this litigation.” There is no doubt that
the questions presented are important. But the parties’ desire for clarity cannot override
constitutional mandates precluding courts from issuing advisory opinions. See TEX. CONST. art. I,
§ 13;id. art. 11, § 1; see also Andrade, 345 S.W.3d at 18 (recognizing that “[a] desire to have the
government act in conformance to the law is not enough” for standing to bring suit); Gen. Land
Officev. OXY U.S.A., Inc., 789 S.W.2d 569, 572 (Tex. 1990) (“[ T]he fact that an important question
of administrative law is involved, the resolution of which would aid the agency, is not sufficient
impetus for this court to render an advisory opinion.”).

The Court acknowledges standing principles, then disregards them in determining these
plaintiffs have sufficient “prospective interest” to confer standing despite their unquestioned failure
to show a concrete, actual or imminent particularized injury, which is traceable to a particular
interpretation, and that will be redressed by our decision. See DaimlerChrysler Corp. v. Inman, 252
S.W.3d 299, 304-05 (Tex. 2008) (explaining that the standing doctrine has constitutional roots and

requires that a plaintiff must be “personally aggrieved; his alleged injury must be concrete and

11

000055



particularized, actual or imminent, not hypothetical”) (citations omitted); Brown v. Todd, 53 S.W.3d
297, 305 (Tex. 2001) (citing with approval federal requirements that to have standing the claimant
must have an injury fairly traceable to the defendant’s allegedly unlawful conduct, the injury must
be concrete and particularized, and the injury is likely to be redressed by the requested relief).

I would hold that the Homeowners have not established standing to bring their claims. As
a result, the trial court lacked jurisdiction to address the merits of the suit. See Inman, 252 S.W.3d
at 304; State Bar of Tex. v. Gomez, 891 S.W.2d 243, 245 (Tex. 1994); Tex. Ass’n of Bus., 852
S.W.2d at 443-44. Because the trial court lacked jurisdiction to decide the merits, the court of
appeals likewise lacked it and so does this Court.

The Commissions suggest that if the Court were to determine the Homeowners do not have
standing, the case should be abated and remanded to the trial court rather than dismissed because the
Homeowners’ pleadings did not affirmatively negate jurisdiction. See Tex. Dep 't of Parks & Wildlife
v. Miranda, 133 S.W.3d 217, 226-27 (Tex. 2004). I agree in part. I would not abate the case, but
would remand it to the trial court. The defect in the record is one of omission. The Homeowners
failed to allege or demonstrate how any of the Commissions’ interpretations interfered with or in
reasonable probability will interfere with their rights, privileges, or interests. See TEX. Gov’T CODE
§ 2001.038; Tex. Ass’n of Bus., 852 S.W.2d at 446 (stating that a pleader must allege facts that
affirmatively demonstrate a court’s jurisdiction). The Homeowners do not affirmatively negate
jurisdiction. Their pleadings do not disclaim intent to seek or acquire additional home equity loans,
nor disclaim that they have been discouraged from seeking a home equity loan because of the

interpretations. And the Homeowners have not otherwise precluded themselves from alleging facts
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to show that the interpretations discourage them from seeking a loan, or if they attempt to or actually
do take out loans, the Commissions’ interpretations in reasonable probability will cause interference
with their rights or privileges. If the Court were to remand to the trial court, the Homeowners could
attempt to show jurisdiction. Then the trial court would have specific facts to consider in
determining if the plaintiffs indeed have demonstrated standing to challenge the interpretations, and
if they have, to decide the merits of those challenges. See Penley, 231 S.W.3d at 395; Cnty. of

Cameron v. Brown, 80 S.W.3d 549, 559 (Tex. 2002).

Phil Johnson
Justice

OPINION DELIVERED: June 21, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0142

ANGELA MAE BRANNAN, INDIVIDUALLY AND AS
INDEPENDENT EXECUTRIX OF THE ESTATE OF
BOB ALBERT BRANNAN, DECEASED, ET AL., PETITIONERS,

STATE OF TEXAS, ET AL., RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

PER CURIAM

CHIEF JUSTICE JEFFERSON, JUSTICE LEHRMANN, AND JUSTICE BOYD did not participate in the
decision.

Storms on Surfside Beach on the Gulf of Mexico have moved the vegetation line landward
of petitioners’ houses.! When the Village of Surfside Beach refused to allow the houses to be
repaired or to have access to utilities, and the State asserted that the houses encroach on a public

access easement and must be removed, petitioners sued, contending among other things that the

! Petitioners are Angela Mae Brannan, individually and as Independent Executrix of the Estate of Bob Albert
Brannan, deceased, Brooks and Mary Porter, Russell and Judy Clinton, Russell Clinton as Independent Executor of the
Estate of Elizabeth Clinton, deceased, Reg and Beaver Aplin, Partners d/b/a Benchmark Developing, Louise Bullard,
Diane Loggins Clark, Joseph Cornell Dewitt, Lisa Marie Dewitt Fuka, Macario Ramirez, Chrissie Dickerson, Jeffrey
Dyment, the Marvin Jacobson Family Holding Company, Cathy T. Charles, James and Patricia Meek, Mark Palmer,
James C. and Patricia Pursley, Kenneth C. and Andrea Reutzel, S & S Holdings, LLC, and Rogers Thompson, Executor
of the Estate of P.E. Kintz, deceased.
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State’s assertion amounts to a constitutionally compensable taking of their property. The court of
appeals rejected petitioners’ claims, 365 S.W.3d 1 (Tex. App.—Houston [1st Dist.] 2010), and
petitioners sought review in this Court.

While their petition has been pending, we have issued our opinion in Severance v. Patterson,
370 S.W.3d 705, 725 (Tex. 2012), concluding that “avulsive events such as storms and hurricanes
that drastically alter pre-existing littoral boundaries do not have the effect of allowing a public use
easement to migrate onto previously unencumbered property”. We now conclude that this case
should be remanded to the court of appeals for further consideration in light of Severance.

Accordingly, we grant the petition for review and without hearing oral argument, vacate the
judgment of the court of appeals and remand the case to that court for further proceedings. TEX. R.

Arp. P. 59.1, 60.2(%).

Opinion delivered: January 25, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0319

SEVERIANO DELEON, PETITIONER,

V.

ROYAL INDEMNITY COMPANY, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

PER CURIAM

In this case, the trial court determined that an injured worker had been assigned no valid
impairment rating upon which to base impairment income benefits under the Texas Workers’
Compensation Act, TEX. LAB. CODE §§ 401.001-506.002. The court of appeals affirmed.
SW.3d . In doing so, the court noted that “no mechanism exists in the [Workers’
Compensation] Act to remand matters back to [the Department of Insurance’s Workers’
Compensation Division].” = S.W.3d at . We reverse and remand to the trial court with
instructions to remand to the Division.

Severiano DeLeon suffered a back injury while in the course and scope of his employment.
More than a year later, he had spinal fusion surgery. DeLeon’s employer’s workers’ compensation
insurance carrier, Royal Indemnity Co., paid medical benefits, but contested the extent of his

entitlement to impairment income benefits. Section 408.123 of the Labor Code requires that an
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impairment rating be based upon the Guides to the Evaluation of Permanent Impairment published
by the American Medical Association. TEX. LAB. CODE §408.123. The designated doctor appointed
by the Division determined that DeLeon had an impairment rating of twenty percent. The doctor
based that decision on two Advisories issued by the Division to guide the calculation of impairment
ratings for workers who had undergone spinal surgery and who had not had pre-operative spinal
flexion x-rays. The hearing officer accepted the designated doctor’s rating and the Division’s
appeals panel upheld the examiner’s decision.

Royal Indemnity appealed the Division’s decision to the trial court. While the appeal was
pending, the court of appeals for the Third District decided Texas Department of Insurance Division
of Workers’ Compensation v. Lumbermens Mutual Casualty Co., 212 S.W.3d 870 (Tex.
App.—Austin 2006, pet. denied). In that case, the court held that the Division acted ultra vires in
issuing the Advisories, which provided for the calculation of impairment ratings not based on the
Guides, id. at 876—77, and the Division later repealed them, Tex. Dep’t of Ins. Commissioner’s Bull.
No. 3-0033-07 (July 18, 2007). Based on Lumbermens, the trial court reversed the agency’s
decision and ruled that DeLeon had no valid impairment rating. The court of appeals affirmed.
SW.3dat .

While DeLeon’s appeal to this Court was pending, we handed down our decision in
American Zurich Insurance Co. v. Samudio,  S'W.3d __ (Tex. 2012). In Samudio, we held
that the absence of a valid impairment rating that had been submitted to the agency did not deprive
areviewing court of subject matter jurisdiction.  S.W.3dat . Wealso held that the Workers’

Compensation Act permits a court to remand to the Division if it decides that the worker has no valid
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impairment rating. ~ S.W.3dat . In light of our decision in Samudio, and pursuant to Texas
Rule of Appellate Procedure 59.1, without hearing oral argument, we reverse the court of appeals’
judgment and remand to the trial court with instructions that the court remand the case to the

Division in light of its determination that DeLeon has no valid impairment rating.

OPINION DELIVERED: November 16, 2012
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IN THE SUPREME COURT OF TEXAS

No. 10-0451

NATURAL GAS PIPELINE COMPANY OF AMERICA, PETITIONER,

WILLIAM JUSTISS, DARLENE JUSTISS, JOSEPH JUSTISS, TOMMY ALSPAUGH, JUDY
ALSPAUGH, JOE DENTON MASHBURN, CHRISTINE MASHBURN, JOE DONALD
MASHBURN, AND JUDY MASHBURN, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE SIXTH DISTRICT OF TEXAS

Argued October 5, 2011

CHIEF JUSTICE JEFFERSON delivered the opinion of the Court.

Several homeowners alleged that noise and odor emanating from a gas company’s
compressor station caused a permanent nuisance. The company countered that because the
homeowners’ complaints predated their lawsuit by six years, limitations barred their action. A jury
found that a permanent nuisance, which began just before the lawsuit was filed, diminished property
values. The court of appeals affirmed the trial court’s judgment for the homeowners. We agree with
the court of appeals that some evidence supports the jury’s finding on the accrual date.

We reach a different conclusion on damages, however. The homeowners testified that the

nuisance decreased their property values, but none explained the factual basis for that conclusion.
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While a nuisance undoubtedly can diminish values, the conclusory and speculative testimony here
does not support such a finding. Accordingly, we reverse the court of appeals’ judgment and remand
the case to the trial court for a new trial.
I Background

In 1992, the Natural Gas Pipeline Company of America built a compressor station in Lamar
County. Soon thereafter, area residents complained to the Company and to state regulators that the
station’s noise, odor, and lights interfered with the enjoyment of their homes. Between 1992 and
1998, William Justiss repeatedly called the Company and voiced his displeasure. In 1994, 1995, and
1996, he notified the Texas Natural Resources Conservation Commission (now known as the Texas
Commission on Environmental Quality) about the noise and odor. Two years after the plant opened,
Justiss’s lawyer wrote to the Company, claiming that the station was causing the Justisses “total
frustration and torment.” The Company responded, through its lawyer, and stated that “the actual
impact of the station on the Justiss’ [sic] property [was] significantly less than described in [the]
letter.” A lawyer representing other residents also notified the Company that “the noise, vibration,

9 ¢

lights, and related stimuli” were affecting the residents’ “peaceful use of their homes and property.”
The Company took minor remedial measures but consistently asserted that the plant complied

with government permits. In June 1998, however, the TCEQ cited the station for a Category 5 odor

violation—the most severe possible, indicating overpowering, highly objectionable, and nausea-

inducing odors. The Company responded by changing the oil for the station’s engines and raising

the exhaust stacks.
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Two months after the citation, twelve residents' sued the Company, alleging that the station’s
noise and odor constituted either a temporary or permanent nuisance. The Company moved for
summary judgment, arguing that the permanent nuisance claim was time-barred because it accrued
more than two years before the lawsuit. The trial court denied the motion, and the case proceeded
to trial. The jury found that (1) the noise and odor from the station created a permanent nuisance,
and (2) those conditions “first created a nuisance” on June 12, 1998, the date of the TCEQ citation.
The jury determined that the nuisance affected only nine of the twelve plaintiffs and awarded
$1,242,500 for their lost property value.” The trial court rendered judgment on the verdict.

The Company appealed, arguing that (1) limitations barred the permanent nuisance claim;
(2) insufficient evidence supported the jury’s permanent nuisance and damage findings; and (3) the
trial court improperly awarded prejudgment interest because the plaintiffs failed to segregate past
and future damages. = S.W.3d _, . The court of appeals affirmed, id., and we granted the

Company’s petition for review.’> 54 Tex. Sup. Ct. J. 1156 (June 17, 2011).

! The twelve residents were William Justiss, Darlene Justiss, Joseph Justiss, Richard Rast, Tommy Alspaugh,
Judy Alspaugh, Barry Cope, Tina Cope, Joe Denton Mashburn, Christine Mashburn, Joe Donald Mashburn, and Judy
Mashburn.

% The awards for the nine plaintiffs were as follows:

[William] and Darlene Justiss: $540,000
Joseph Justiss: $175,000
Tommy and Judy Alspaugh: $270,000
Joe Donald and Judy Mashburn: $200,000
Joe Denton and Christine Mashburn: $57,500

3 Crosstex Energy Services, L.P., LaSalle Pipeline, LP, and the Texas Pipeline Association submitted briefs
as amici curiae in support of the petition for review.
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The Company’s arguments here generally mirror those it made in the court of appeals. We
turn first to the limitations argument.
I1. Limitations

A permanent nuisance claim accrues when the condition first “substantially interferes with
the use and enjoyment of land by causing unreasonable discomfort or annoyance to persons of
ordinary sensibilities.” Schneider Nat’l Carriers, Inc. v. Bates, 147 S.W.3d 264, 269-70 (Tex.
2004). To establish a limitations defense, the defendant must prove that a permanent nuisance
occurred, if at all, more than two years before the landowner’s lawsuit. City of Abilene v. Downs,
367 S.W.2d 153, 159-60 (Tex. 1963). Because the jury found that the Company first created a
nuisance in 1998, the Company can prevail only if it has established, conclusively, that the claim
accrued more than two years before then. See Barnes v. Mathis, 353 S.W.3d 760, 762 (Tex. 2011)
(per curiam) (“When a party with the burden of proof loses at trial and asks an appellate court to
render judgment in his favor, that party must show that the evidence conclusively established his
entitlement to judgment.”).

The Company argues that the residents’ pre-1996 complaints conclusively prove that the
landowners’ claims accrued more than two years before suit was filed. According to the Company,
the court of appeals erred in relying on three categories of evidence to conclude otherwise: (1) the
Company’s unequivocal denial of a nuisance, (2) the Category 5 citation, and (3) testimony that
odors got worse in 1997 and 1998. The Company argues that this evidence cannot refute the

plaintiffs’ early characterization of “total frustration and torment.”
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We disagree. First, the Company’s plant manager, Kevin Brown, disputed that
characterization. Brown testified that he “never” noticed an odor that could give rise to a nuisance
claim. That testimony supports the jury’s determination that no nuisance existed before
1998—"“never” encompasses pre-1998. In fact, the Company’s lawyer had written to some of the
landowners and stated that the noise and odor were not nearly as bad as the landowners claimed. The
Company argues that we must disregard this evidence because considering it would deter a defendant
from presenting alternative arguments. Defense strategy is not our concern. We are asked only to
consider whether the evidence supports or rebuts the jury’s verdict. A jury may consider evidence
whether presented as part of the main defense or part of an alternative argument. Thus, the jury was
free to accept the plant manager’s and the lawyer’s characterizations of conditions as they existed
before 1998.

Even if the plaintiffs’ pre-1998 complaints were undisputed, that would not conclusively
decide this case. Evidence that no one disputes does not necessarily establish a fact as a matter of
law. See City of Keller v. Wilson, 168 S.W.3d 802, 816 (Tex. 2005) (“Undisputed evidence and
conclusive evidence are not the same—undisputed evidence may or may not be conclusive, and
conclusive evidence may or may not be undisputed.”). Undisputed evidence can be susceptible to
competing interpretations. See id. at 815 (“Undisputed evidence that reasonable jurors could
disbelieve has two [logical inferences]: (1) it is true, or (2) it is not.””). Conclusive evidence cannot.

Conclusive evidence often “concerns physical facts that cannot be denied.” Id. We have held
that a paternity test “conclusively proved” nonpaternity, Murdock v. Murdock, 811 S.W.2d 557, 560

(Tex. 1991), that documents that detailed a leaseholder’s wrongful acts and were sent and received
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by royalty owners “conclusively establish[ed]” that the royalty owners had knowledge of such
wrongdoing, Exxon Corp. v. Emerald Oil & Gas Co.,348 S.W.3d 194,203-09 (Tex. 2011), and that
“readily accessible, publicly available documents” conclusively established that a leaseholder’s
alleged fraud could have been discovered through the exercise of reasonable diligence. Shell Oil Co.
v. Ross, 356 S.W.3d 924, 929-30 (Tex. 2011). In each of these situations, the evidence pointed to
only one conclusion. Here, nothing about the plaintiffs’ original complaints would require a finding
of a pre-1996 nuisance.

The Company cites William Justiss’s many phone calls objecting to the noise and odor, but
the phone records show only that calls were made, not the substance of the actual complaints. Next,
the Company notes that Justiss, in addition to complaining about noise, told plant workers that he
and his wife could hardly breathe because of the fumes, and that the smell was making them sick.
This incident, however, was memorialized only in an internal Company memorandum, which Justiss
disputed, testifying that “[t]hat was their word . . . and they stretched it.” Finally, the Company relies
heavily on letters the residents sent: one indicating “total frustration and torment” and the other
claiming that the noise disrupted the peaceful use and enjoyment of their property. But the jury
could have viewed the correspondence and Justiss’s numerous complaints as hyperbole, intended
to force the Company to act. Or the jury could have determined the plaintiffs were overly
sensitive—that a reasonable person would not have judged the odors intolerable at the time. See City
of Keller, 168 S.W.3d at 814—15.

The jury heard more than the early complaints. Plant operations began in 1992. The

plaintiffs testified that the plant’s noise and odor escalated in 1997 and 1998. This account was
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corroborated by Tommy Rutledge, a postal worker whose route took him through Justiss’s
neighborhood. Rutledge testified that the plant’s odor became unbearable in the late 1990s. For that
reason, Rutledge asked his supervisors if he could discontinue his route to that location. TCEQ
issued the citation in 1998. The jury found that substantial interference did not occur until June 12,
1998, a date that corresponds with the postal worker’s testimony, the TCEQ citation, and the
plaintiffs’ accounts. Some evidence supports this finding.

The Company argues that there would be no statute of limitations for permanent nuisance
if a claim could be “revived” by evidence that conditions worsened. But we are dealing here with
gradations. On one end of the scale, a nuisance can be established by a physical fact that is beyond
dispute. If the nuisance consists of hazardous chemicals in the ground, the nuisance begins when
the landowner knows or should have known that the chemicals were there. See Tenn. Gas
Transmission Co. v. Fromme, 269 S.W.2d 336, 338 (Tex. 1954) (holding that limitations began to
run when the defendant began wrongfully discharging water containing harmful chemicals on the
plaintiff’s land, and “not on the date when the extent of the damages to the land were fully
ascertainable”). The result does not necessarily vary with the amount of chemicals. If the nuisance
involves largely subjective criteria like smell and sound, however, the analysis is necessarily more
fact dependent. See City of Abilene, 367 S.W.2d at 160 (distinguishing a nuisance claim based on
noxious fumes and odors from the water-based claim in Fromme and holding that the nuisance claim
did not accrue when a sewage disposal system became operational but instead accrued when
“operations of [the] sewage disposal system were such as to constitute a nuisance”). The point at

which an odor moves from unpleasant to insufferable or when noise grows from annoying to
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intolerable “might be difficult to ascertain, but the practical judgment of an intelligent jury [is] equal
to the task.” Merrill v. Taylor, 10 S.W. 532, 534 (Tex. 1888).

Both parties presented evidence to show when the nuisance began. The jury could have
determined that the nuisance began in 1994, 1998, or never at all. The jury weighed the evidence
and found that the claim accrued in 1998, and we agree with the court of appeals that legally
sufficient evidence supports that finding.

III. Damages

The jury awarded the landowners damages for the decrease in property value the nuisance
caused. The Company challenges the evidence supporting those awards.

A. The Property Owner Rule

If a nuisance is permanent, a landowner may recover the property’s lost market value. See
Schneider Nat’l Carriers, Inc., 147 S.W.3d at 276; Pickens v. Harrison,252 S.W.2d 575, 582 (Tex.
1952) (holding that “[i]f respondents’ suit is one for permanent damages to the land, the measure of
damages is the decreased value of the land””). This normally requires a comparison of market value
with and without the nuisance. Kraft v. Langford, 565 S.W.2d 223,227 (Tex. 1978), disapproved
on other grounds, Schneider Nat’l Carriers, Inc., 147 S.W.3d at 281; Sherman Gas & Elec. Co. v.
Belden, 123 SW. 119 (Tex. 1909).

A property owner may testify to the value of his property. We explained in Porras v. Craig,
675 S.W.2d 503, 504 (Tex. 1984), that “[o]pinion testimony concerning [damages to land] is subject
to the same requirements as any other opinion evidence, with one exception: the owner of the

property can testify to its market value, even if he could not qualify to testify about the value of like
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property belonging to someone else.” We noted, however, that a property owner’s testimony must
be based on market, rather than intrinsic or some other speculative value of the property. /d. at 505.
We stated that “[t]his requirement is usually met by asking the witness if he is familiar with the
market value of his property.” Id.

In Porras, Craig testified that Porras bulldozed Craig’s land, decreasing the property’s value
by $20,000. Craig explained that the property was worth less to him because he had bought the land
intending to build a retirement home on it, but he and his wife had become too fearful to do so. He
stated that Porras intended to put exotic animals on his adjoining land, patrol the property with armed
guards, and place signs warning that trespassers would be shot. Craig described a fire that started
on Porras’s property and rapidly spread to his own, and he explained that his disabled wife would
have been unable to escape the fire had he not been there. Id. at 505.

We held that even though Craig was qualified to testify to his property’s decreased market
value, his testimony provided no evidence of that value. /d. Instead, Craig’s testimony referred to
personal, rather than market, value. Porras’s failure to object to the testimony was immaterial,
because “[i]rrelevant evidence, even when admitted without objection, will not support a judgment.”
ld.

So while the Property Owner Rule establishes that an owner is qualified to testify to property
value, we insist that the testimony meet the “same requirements as any other opinion evidence.” /d.
at 504. Since Porras, we have further explained when expert testimony will support a judgment.
See Coastal Transp. Co. v. Crown Cent. Petroleum Corp., 136 S.W.3d 227, 231-32 (Tex. 2004).

We held that a qualified expert’s bare conclusions—even if unchallenged at trial—would not support
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a gross negligence finding. Id. at 233. We observed that “although expert opinion testimony often
provides valuable evidence in a case, ‘it is the basis of the witness’s opinion, and not the witness’s
qualifications or his bare opinions alone, that can settle an issue as a matter of law; a claim will not
stand or fall on the mere ipse dixit of a credentialed witness.”” Id. at 232 (emphasis added) (quoting
Burrow v. Arce, 997 S.W.2d 229, 235 (Tex. 1999)).* If an expert “br[ings] to court little more than
his credentials and a subjective opinion,” his testimony will not support a judgment. Merrell Dow
Pharms., Inc. v. Havner, 953 S.W.2d 706, 712 (Tex. 1997) (substitution in original). We later
observed that an expert’s testimony is conclusory as a matter of law if he “simply state[s] a
conclusion without any explanation.” Arkoma Basin Exploration Co. v. FMF Assocs. 1990-A, Ltd.,
249 S.W.3d 380, 389 (Tex. 2008). And testimony is speculative if it is based on guesswork or
conjecture.’

Although Coastal involved expert testimony, its holding is not necessarily limited to experts.
See Coastal, 136 S.W.3d at 233 (holding that “bare conclusions—even if unobjected to—cannot
constitute probative evidence”). We held that “[o]pinion testimony that is conclusory or speculative
1s not relevant evidence, because it does not tend to make the existence of a material fact ‘more
probable or less probable.”” Id. at 232 (quoting TEX. R. EvID. 401). Coastal relied in part on Dallas

Railway & Terminal Co. v. Gossett, 294 S.W.2d 377, 380 (Tex. 1956), which held that “the naked

* See also City of San Antonio v. Pollock, 284 S.W.3d 809, 816 (Tex. 2009) (“Bare, baseless opinions will not
support a judgment even if there is no objection to their admission in evidence.”).

> See, e.g., BLACK’S LAW DICTIONARY 1529 (9th ed. 2009) (defining “speculation” as “[t]he act or practice of
theorizing about matters over which there is no certain knowledge”); Marathon Corp. v. Pitzner, 106 S.W.3d 724,727
(Tex.2003) (per curiam) (noting that causation finding cannotbe supported by “mere conjecture, guess, or speculation”).
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and unsupported opinion or conclusion of a witness does not constitute evidence of probative force
and will not support a jury finding even when admitted without objection.” Gossett involved
testimony by two drivers and an accident investigator that a street had been designated one-way. We
determined that the witnesses’ opinions provided no evidence that the street had been so designated,
because they were “simply . . . conclusions,” lacking probative effect. Dall. Ry. & Terminal Co.,
294 S.W.2d at 381.

We have also recognized that a business owner’s conclusory or speculative testimony of lost
profits will not support a judgment. See, e.g., Holt Atherton Indus., Inc. v. Heine, 835 S.W.2d 80,
84 (Tex. 1992) (holding that owner’s testimony that he lost $200,200 in income was legally
insufficient because it “d[id] not provide any indication of how [the owner| determined what [his]
lost profits were”). Thus, we require “reasonably certain evidence of lost profits,” which “must be
based on objective facts, figures, or data.” Id.

The Property Owner Rule falls under Texas Rule of Evidence 701, which allows a lay
witness to provide opinion testimony if it is (a) rationally based on the witness’s perception and (b)
helpful to a clear understanding of the witness’s testimony or the determination of a fact in issue.
Tex. R. EVID. 701; see also Reid Rd. Mun. Util. Dist. No. 2 v. Speedy Stop Food Stores, Ltd., 337
S.W.3d 846, 852 (Tex. 2011). Based on the presumption that an owner is familiar with his property
and its value, the Property Owner Rule is an exception to the requirement that a witness must

otherwise establish his qualifications to express an opinion on land values.® Under the Rule, an

8 See Reid Rd. Mun. Util. Dist. No. 2 v. Speedy Stop Food Stores, Ltd., 337 S.W.3d 846, 851-52 (Tex. 2011)
(holding that “a witness who will be giving opinion evidence about a property’s fair market value must be disclosed and
designated as an expert pursuant to discovery and other applicable rules”); see generally JULIUS L. SACKMAN ET AL., 5
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owner’s valuation testimony fulfills the same role that expert testimony does.” See, e.g., Harris Cnty.
Appraisal Dist. v. Riverway Holdings, L.P., No. 14-09-00786-CV, 2011 Tex. App. LEXIS 1047, at
*13 (Tex. App.—Houston [14th Dist.] Feb. 15, 2011, pet. denied) (observing that the Property
Owner Rule “treats valuation testimony from a property owner as the functional equivalent of expert
valuation testimony insofar as the owner’s own property is concerned”); c¢f. FED. R. EviD. 702
advisory committee’s note (holding that expert testimony rule includes “‘skilled’ witnesses, such as
... landowners testifying to land values”).® Like expert testimony, landowner valuation testimony
may be based on hearsay. Burr’s Ferry, B. & C. Ry. Co. v. Allen, 164 S.W. 878, 880 (Tex. Civ.
App.—Galveston 1914, writ ref’d).

Many federal courts recognize that, notwithstanding the Property Owner Rule, an owner’s
conclusory or speculative testimony will not support a judgment. The United States Court of
Appeals for the Fifth Circuit has held that although “[i]n general, ‘an owner is competent to give his
opinion on the value of his property’ . . . such testimony cannot be based on naked conjecture or

solely speculative factors.” King v. Ames, 179 F.3d 370, 376 (5th Cir. 1999) (quoting Kestenbaum

NICHOLS ON EMINENT DOMAIN § 23.04 (3d ed. 2012) (discussing nonexpert witnesses qualified to testify to land values);
3 JAMES H. CHADBOURN, WIGMORE ON EVIDENCE § 714 (rev. ed. 1970) (same).

" We recently likened an attorney’s testimony on the reasonableness of his fees to an owner’s testimony about
the value of his property, because both are based on personal knowledge rather than merely on expertise. Garcia v.
Gomez,319 S.W.3d 638,641 (Tex.2010). We held that even conclusory attorney’s fee testimony was not objectionable,
however, because “the opposing party, or that party’s attorney, likewise has some knowledge of the time and effort
involved and if the matter is truly in dispute, may effectively question the attorney regarding the reasonableness of his
fee.” Id. But that is not the case with testimony offered under the Property Owner Rule, where the adverse party is less
likely to share a corresponding knowledge of the property’s market value.

8 See also 2 STEVEN GOODE ET AL., TEXAS PRACTICE SERIES, GUIDE TO THE TEXAS RULES OF EVIDENCE § 701.3,
at 11-12 (3d ed. 2002) (noting that “[c]lassifying an opinion as either lay or expert has proved particularly troublesome

when the opinion is rooted in ‘other specialized knowledge,’” and observing that cases allowing owners to testify to the
fair market value of their property “do not fit th[e lay witness opinion] mold as neatly”).
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v. Falstaff Brewing Corp., 514 F.2d 690, 698-99 (5th Cir. 1975)). If an owner’s estimate is
speculative, “the owner’s testimony may be of such minimal probative force to warrant a judge’s
refusal even to submit the issue to the jury.” Kestenbaum, 514 F.2d at 699.° The Tenth Circuit has
stated “the owner’s qualification to testify does not change the ‘market value’ concept and permit
him to substitute a ‘value to me’ standard for the accepted rule, or to establish a value based entirely
upon speculation.” United States v. Sowards, 370 F.2d 87, 92 (10th Cir. 1966). Thus, “a
landowner’s testimony as to the value of his property is not always sufficient testimony on which
a verdict can be based.” United States v. 10,031.98 Acres of Land, 850 F.2d 634, 637 (10th Cir.
1988). Instead, “[t]here must be a basis for the landowner’s valuation, and when the landowner’s
own testimony shows that his valuation has no probative value, the district court may determine that
the landowner’s testimony alone is insufficient to support a jury verdict.” Id."

Several of our courts of appeals follow the same rule. A landowner who testified that a flood
reduced his property’s value by $30,000, but conceded that he “pull[ed that figure] out of the air”
provided no evidence of damages. Royce Homes, L.P.v. Humphrey, 244 S.W.3d 570, 579-80 (Tex.
App.—Beaumont 2008, pet. denied). A homeowner’s testimony that she lost $60,000 when forced
to sell her home to pay creditors, was legally insufficient because she failed to explain how she

arrived at that conclusion. Lefton v. Griffith, 136 S.W.3d 271,277 (Tex. App.—San Antonio 2004,

° Cf. Dietzv. Consol. Oil & Gas, Inc., 643 F.2d 1088, 1094 (5th Cir. 1981) (holding that district court properly
admitted property owner’s opinion testimony that was “based on more than naked conjecture”).

19 See also Rich v. Eastman Kodak Co., 583 F.2d 435, 437 (8th Cir. 1978) (noting that “an owner may testify

as to the value of his own property; however, there must be a basis for that valuation,” and owner who failed to present
factual basis for valuation failed to raise a fact issue on damages).
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no pet.) (noting that court had “no way of knowing” the basis of the homeowner’s estimate). A
trailer-park owner’s testimony that he would lose $10,800 in lost leases because of a condemnation
was merely a “naked and unsupported . . . conclusion” and provided no evidence of diminished
value. City of Emoryv. Lusk,278 S.W.3d 77, 88—89 (Tex. App.—Tyler 2009, no pet.) (holding that
testimony was both speculative and conclusory). And an owner whose affidavit stated that his
property had been damaged “between $1.8 and $2.2 million dollars based upon the reduction in
value of the overall site” failed to provide evidence of damages because he did not state the basis for
his opinion. Trinity River Estates, L.P.v. DiFonzo,No.2-08-393-CV, 2009 Tex. App. LEXIS 4037,
at *14-15 (Tex. App.—Fort Worth May 28, 2009, no pet.) (affirming no-evidence summary
judgment); cf- Stinson v. Cravens, Dargan & Co., 579 S.W.2d 298, 299 (Tex. Civ. App.—Dallas
1979, no writ) (holding boat owner’s testimony of value was legally insufficient, because he failed
to explain the basis for his opinion or the source of his repair estimate: “Where the owner
affirmatively demonstrates . . . that his opinion is cast in terms of approximation and estimate
unsupported by any relevant facts leading to or supporting such approximation or estimate the
opinion testimony is too conjectural.”).

The Company and the amici urge us to apply Coastal’s rule to the landowners’ testimony
here, and we agree that Coastal provides the appropriate standard for judging the adequacy of
testimony offered under the Property Owner Rule. Because property owner testimony is the
functional equivalent of expert testimony, it must be judged by the same standards. Thus, as with
expert testimony, property valuations may not be based solely on a property owner’s ipse dixit. An

owner may not simply echo the phrase “market value” and state a number to substantiate his
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diminished value claim; he must provide the factual basis on which his opinion rests. This burden
is not onerous, particularly in light of the resources available today. Evidence of price paid, nearby
sales, tax valuations, appraisals, online resources, and any other relevant factors may be offered to
support the claim. But the valuation must be substantiated; a naked assertion of “market value” is
not enough. Of course, the owner’s testimony may be challenged on cross-examination or refuted
with independent evidence. But even if unchallenged, the testimony must support a verdict, and
conclusory or speculative statements do not. See Kestenbaum, 514 F.2d at 699; Coastal, 136 S.W.3d
at 233.

B. The Evidence

With this in mind, we turn to the landowners’ testimony. The most detailed account came
from Joe Donald Mashburn, a lifelong resident of Howland and a loan officer for Texas Heritage
National Bank. Joe Donald and Judy Mashburn’s property includes three houses on 104 acres. Joe
Donald testified that his property’s value had decreased due to the noise and odor:

Q. Do you have an opinion as to how much it’s decreased in value?

A. Well, if I remember correctly in my deposition that I gave, I—I thought my property
was worth $650,000. It’s my home and two daughters’ homes on 102 acres—104
acres, and I thought the market value of that property based upon sales of property
around in the area, and I kind of keep up with that kind of stuff because of my job.
And I said, well, I think it’s diminished down to 250, maybe 250. So if you take the

difference in 650 and 250, that’s $400,000.
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The Company did not cross-examine Joe Donald on this point, relying instead on its real estate
appraiser, who testified that the property would be worth $235,000 if the compressor station was not
there. This estimate, however, did not include two of the houses on the Mashburns’ property, and
the appraiser offered no opinion on diminution in value caused by the nuisance conditions. The jury
awarded the Mashburns $200,000, half of what they estimated their damages to be.

At the other end of the spectrum was the evidence from William and Darlene Justiss. The
Justisses own 1450 acres, 800 of which are affected by the noise and odor. Although William
testified that the noise and odor decreased their property’s value, he never referred to market value
or explained the basis for his valuation:

Q. And the noise and odors that you’ve noticed from the pump station from the time this
lawsuit was filed or shortly before that, do you have an opinion whether or not it’s
decreased the value of your place there?

A. Well, I’'m sure it has.

What’s your opinion as to the amount that it’s decreased your acreage there?

A. Idon’tknow. It’s a hard thing for me to say because I never ever thought in my mind
that it was worth what the price of land is bringing now. And the only thing that sold
out that way lately are the sites—

Well, let’s just stick to—Ilet’s just stick to—

A. I don’t know. I don’t know. I'm going to say probably across the whole acreage
$1250.
Q. Is that a decrease in value—
16
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A. Decrease.

Q. —on the 800 acres? Is that a yes?

A. Yes.

On cross-examination, William admitted that he had not appraised the property in the two years
before trial. Darlene deferred to William’s opinion, testifying that he knew better about it than she
did. The Company’s appraiser offered no opinion on the Justiss’s property. The jury awarded the
Justisses $540,000.

The remaining landowners provided a figure when asked the market value of their property,
but none gave any supporting factual basis. Joseph Justiss testified that his property had been in his
family for 150 years and that it had “[p]robably more value [to him] than it would be worth to
anybody.” He then estimated that value: $2500-$2800 per acre without the station, and
$1000-$1100 with it. On redirect, he stated, without elaboration, that those figures represented the
fair market value of his property.

Tommy Alspaugh testified that the pump station’s “actions” lowered the value of his property
by 50%, or $1000 per acre. He did not state that he was referring to market value, offering only that
their land would be considered “high dollar land” for Lamar County. His wife, Judy, however,
testified that she agreed with Tommy’s opinion on the diminution in value caused by increased noise
and odor, and she answered “yes” when asked whether that valuation represented the market value
of their property.

Joe Denton and Christine Mashburn own a house that sits on three acres and a separate forty-

acre tract of land. Christine testified that without the compressor station their house and three acres
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would be worth around $100,000. With the station, however, she did not think they could sell it for
more than $20,000. As for the forty-acre tract, Christine testified that in the past she thought they
could get $1000 an acre for the land but that because of the noise and odor she did not think they
could get more than half of that now. She also testified that she and Joe Denton had sold some
property about a mile north of the station for $600 an acre but could not remember exactly when the
sale took place. Christine did not specify that she was referring to the market value of their property.
Joe Denton largely agreed with Christine, and provided the following testimony:

Q. So you think it would be—the fair market value without the compressor station
would be about [$]100,000?

A. I think so.

Q. And that’s due—and then because of the compressor station being there with the
noise and the odors, do you agree with the figures she gave of [$]25,000"! being the
best that y’all might could get?

A. I imagine that would be close to it.

This was the Mashburn’s only reference to market value.
We conclude that none of this testimony provides evidence of diminished market value.
Even taking into account “East Texas vernacular,” as the court of appeals did,'* William Justiss’s

testimony is speculative. He never stated his familiarity with market values, and his passing

" Christine Mashburn testified that the property was worth $20,000, not $25,000.
2 Swadat
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reference to “what the price of land is bringing” is not enough. His testimony provides only his
guess as to his property’s diminution in value, and such speculation will not support a judgment.

Similarly, although a landowner need not use the phrase “market value” in describing his
valuation, merely invoking that phrase does not make otherwise conclusory or speculative testimony
legally sufficient. Cf. Jelinekv. Casas, 328 S.W.3d 526, 540 (Tex. 2010) (“While we have said that
no ‘magical words’ need be used to meet the good-faith requirement, mere invocation of the phrase
‘medical probability’ is likewise no guarantee that the report will be found adequate.”). Joseph
Justiss, Tommy Alspaugh, and Joe Denton and Christine Mashburn merely answered “yes” when
asked whether their numbers were based on market value, but they never explained how they arrived
at those figures. Joseph Justiss testified only to what made the property valuable to him. See Porras,
675 S.W.2d at 505 (holding that there was no evidence of market value where owner’s testimony
affirmatively showed that it was based on personal value). Although Joe Denton and Christine
Mashburn discussed a 2001 sale of nearby property, that reflects only their property’s value after the
nuisance, not how much the value had changed—a necessary element of permanent nuisance
damages. We conclude that the landowners’ bare conclusions provide no evidence of the damage
caused by the nuisance. See City of San Antonio v. Pollock, 284 S.W.3d 809, 816 (Tex. 2009)
(holding that “[b]are, baseless opinions will not support a judgment”).

Joe Donald Mashburn provided the most detail, but even his testimony was insufficient.
Although he demonstrated his familiarity with area market values, he failed to explain the factual
basis behind his determination that his property suffered a $400,000 decrease in value. His statement

that it was “based on property sales around in the area” provides little more detail than using the
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words “market value.” Cf. Arkoma, 249 S.W.3d at 389 (holding that expert’s “cursory” testimony
did not make his opinion conclusory, because accompanying exhibit explained the basis for his
conclusion). In both cases, the owners stated a conclusion without explanation; the testimony is
conclusory and no evidence.

Finally, the Company argues that the landowners’ claims fail because several of the property
owners complained about damages arising from the station’s presence, rather than merely from the
station’s noise and odor. We disagree. The jury was correctly instructed to limit its nuisance finding
to conditions arising from the station’s operation, not merely its presence. Although the landowners’
complaints sometimes referred to the station itself, there was also evidence that they objected to the
noise and odor, and even though we have found no evidence of the amount of damages, a jury could
have found that the landowners were harmed by the conditions emanating from the station.

C. Disposition

We must decide whether rendition or remand is appropriate. Generally, when no evidence
supports a judgment, we render judgment against the party with the burden of proof. See, e.g.,
Volkswagen of Am., Inc. v. Ramirez, 159 S.W.3d 897, 912 (Tex. 2004). But we have remanded a
case to the trial court when we have changed our precedent or when the applicable law has otherwise
evolved between the time of trial and the disposition of the appeal. See, e.g., Tex. Dep’t of Pub.
Safetyv. Cox Tex. Newspapers, L.P.,343 S.W.3d 112, 118 (Tex. 2011) (remanding because decision
recognized, for the first time, a common law physical safety exception to the PIA); Twyman v.
Twyman, 855 S.W.2d 619, 626 (Tex. 1993) (remanding in interest of justice because case was tried

on legal theory overruled by Court); Caller-Times Publ’g Co., Inc. v. Triad Commc ns, Inc., 826
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S.W.2d 576, 588 (Tex. 1992) (remand in interest of justice because Court announced new liability
standard). In Porras, we stated that market value could be shown merely “by asking the witness if

13 and we have never before explained the

he is familiar with the market value of his property,
interplay between Porras and Coastal. Because the landowners may have relied on Porras in
presenting their evidence on their properties’ diminution in value, we conclude that a remand is
appropriate.'* See Scott v. Liebman, 404 S.W.2d 288, 294 (Tex. 1966) (noting that remand is
appropriate where defendant requested jury issues based on precedent that was no longer
controlling), abrogated on other grounds by Parker v. Highland Park, Inc., 565 S'W.2d 512, 517
(Tex. 1978).

IV.  Conclusion

We reverse the court of appeals’ judgment. Because liability is contested, we remand the

case to the trial court for a new trial on liability and damages. TEx. R. App. P. 60.2 (d), 61.2.

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: December 14, 2012

B Porras, 675 S.W .2d at 505; see also Redman Homes, Inc. v. Ivy, 920 S.W .2d 664, 669 (Tex. 1996) (applying
Porras to conclude that owner’s estimates provided some evidence of market value of personal property).

' In light of our disposition, we do not reach the Company’s argument that the trial court’s judgment improperly
included prejudgment interest.
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IN THE SUPREME COURT OF TEXAS

No. 10-0511

DIEGO RODRIGUEZ-ESCOBAR, M.D., PETITIONER,

MICHAEL ALLEN GOSS, STEVEN GOSS, AND TIMOTHY LEE GOSS, INDIVIDUALLY
AND AS REPRESENTATIVES OF THE ESTATE OF BEVERLY GOSS, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRTEENTH DISTRICT OF TEXAS

PER CURIAM

In this health care liability case, Dr. Diego Rodriguez-Escobar examined Beverly Goss to
determine whether she met the criteria for involuntary hospitalization for psychiatric care. He
decided she did not and released her. Three days later she committed suicide, which precipitated this
suit based on allegations that Dr. Rodriguez-Escobar’s failure to involuntarily hospitalize her was
negligence. A jury found against Dr. Rodriguez-Escobar and awarded damages. The trial court
rendered judgment on the verdict and the court of appeals affirmed. We reverse and render.

Goss had a history of suicidal behavior. She was depressed because her husband, Danny
Goss, left her. On March 17, 2003 she discharged a shotgun inside her bedroom, which resulted in
the police coming to her house. She told the officer that she wanted to take her life, so he took her

to Texas State Tropical Center (Tropical) for a psychiatric evaluation. See TEX. HEALTH & SAFETY
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CoDE §§ 573.001-.002 (providing that a peace officer may initiate emergency detention proceedings
without first obtaining a warrant). Goss received an initial screening at Tropical and was transferred
to McAllen Medical Behavioral Health Center (MMBHC), a private hospital. She was admitted to
MMBHC on a voluntary basis. See id. §§ 572.001-.005 (providing procedures for patients who are
voluntarily admitted for inpatient mental health services).

Goss was treated at MMBHC for depression by Dr. Cesar Matos. During her stay she
requested to be discharged, but withdrew her request after speaking with Dr. Matos. Her son,
Michael, believed that she continued to be at risk of committing suicide and that she would try to
leave MMBHC. Because of that belief, he obtained a Mental Health Warrant for Emergency
Detention (Detention Warrant) to have her involuntarily admitted to a state mental health facility.
See id. §§ 572.004 (requiring that a patient, voluntarily admitted, must be discharged within four
hours of a written request unless a physician has reasonable cause to believe the patient requires
emergency detention); see also id. § 573.011-.012 (providing that an adult may obtain a Detention
Warrant by filing a proper application). Dr. Matos testified that he discharged Goss to Tropical with
the intention that she be transferred to Rio Grande State Center (Rio Grande) for continued
treatment, but that he had “no say who gets admitted or not there.”

Goss was transferred to Tropical, where she was further referred to Rio Grande. At Rio
Grande Dr. Rodriguez-Escobar conducted a preliminary examination which included reviewing the
Tropical triage form, Michael’s “Application for Emergency Apprehension and Detention,” the
Detention Warrant, and the medical records from MMBHC. He also interviewed Goss for

approximately forty-five minutes. He testified at trial that she participated fully in the interview, was
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calm, and was not agitated. After completing the preliminary examination, Dr. Rodriguez-Escobar
concluded that Goss did not meet the criteria for involuntary hospitalization. She was released at
approximately 10:00 a.m. on March 26, 2003 and Dr. Rodriguez-Escobar recommended out-patient
treatment for her depression, including medication and follow-up appointments with Tropical.

The same day she was released, Goss visited Michael at his home. Michael testified that
during this visit she seemed better. He also testified that Goss had full custody of his son, J.D., and
he let J.D. go home with her.

The next day Goss attended a follow-up appointment with her family doctor, Joseph
Montgomery-Davis, M.D. Dr. Montgomery-Davis re-evaluated her for depression and loss of sleep
and authorized prescription refills.

Joe Compean, a social service worker at Tropical, visited Goss’s home on March 28 to assess
her home environment and to inform her of the importance of attending her next appointment. At
trial he testified:

I can say that she presented herself well. I mean, it was normal. I can’t remember

much, but [ remember the conversation was, you know, comfortable. Just talking and

telling her the importance of the appointment and her being agreeable.

Compean further testified that Goss did not appear depressed, sad, withdrawn, agitated, or confused,
and that he did not observe any crying spells during his visit.

After her release from Rio Grande, Goss had two or three conversations with her neighbor,
Sheriff Larry Spence. She had previously asked Spence to locate her husband, Danny. Spence

testified that he asked her “[w]hat if [Danny] calls back and says he does not want anything to do

with you whatsoever? Can you handle that?” She responded “I can live with that.”
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Goss called Danny on March 29 and they discussed their financial status and how they were
going to “handle the separation.” Michael testified that he also spoke with Goss on March 29. In
that conversation she confirmed talking with Danny about finances and said that “she had intentions
on going after his retirement and alimony.” Shortly after 8:00 p.m. that evening Goss purchased a
gun. She then dropped J.D. off at her son Timothy’s house at approximately 12:30 a.m. on March
30, 2003. Later that day Sheriff Spence noticed a note on Goss’s door and called the police. The
transcript of his call was read to the jury. Sheriff Spence stated on this call that

there is a big note taped to the front door of Beverly Goss’ house and my wife went

over and read it awhile ago and it says something, “I can’t live without Danny” or
something. . . .

I think she made contact with him in Florida last night, is what she told me anyway,

to stop looking for him, I found him. And she gave me a phone number where he

was at. And maybe he told her something or something might have drove her off the

edge.

Goss was later found dead in her home with a gunshot wound to the head.

Goss’s sons—Michael, Timothy, and Steven—(collectively, the Gosses) sued Dr. Rodriguez-
Escobar for negligence in failing to involuntarily hospitalize her. The jury found against Dr.
Rodriguez-Escobar and awarded damages of $200,000. The trial court rendered judgment on the
verdict and the court of appeals affirmed. =~ S.W.3d .

In this Court Dr. Rodriguez-Escobar does not challenge the jury finding that he was

negligent. However, he asserts that (1) he has immunity under section 571.019(b) of the Texas

Health and Safety Code which provides that “[a] physician performing a medical examination and
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providing information to the court in a court proceeding under [the Mental Health Code] . . . is
considered an officer of the court and is not liable for the examination or testimony when acting
without malice”; (2) he has official immunity because he was performing a court-ordered
examination of a person for involuntary commitment; and (3) the evidence of proximate cause is
legally insufficient. The Gosses respond that (1) the issue of immunity under section 571.019(b) has
not been preserved, and in any event the evidence and jury verdict do not support the claim; (2) the
issue of official immunity has likewise not been preserved; and (3) the evidence is sufficient to
support the jury finding that Dr. Rodriguez-Escobar’s negligence proximately caused Goss’s death.
Assuming, without deciding, that the immunity issues were not preserved,' we agree that the
evidence of causation is legally insufficient to support the verdict.

“The elements of a negligence cause of action are the existence of a legal duty, a breach of
that duty, and damages proximately caused by the breach.” IHS Cedars Treatment Ctr. of DeSoto,
Tex., Inc. v. Mason, 143 S.W.3d 794, 798 (Tex. 2004). Proximate cause has two components:
(1) foreseeability and (2) cause-in-fact. /d. For a negligent act or omission to have been a cause-in-
fact of the harm, the act or omission must have been a substantial factor in bringing about the harm,
and absent the act or omission—i.e., but for the act or omission—the harm would not have occurred.
See Park Place Hosp. v. Estate of Milo, 909 S.W.2d 508, 511 (Tex. 1995) (citation omitted). A
physician’s failure to hospitalize a person who later commits suicide is a proximate cause of the

suicide only if the suicide probably would not have occurred if the decedent had been hospitalized.

' “Official immunity is an affirmative defense.” City of Lancaster v. Chambers, 883 S.W.2d 650, 653 (Tex.
1994).
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See Providence Health Ctr. v. Dowell, 262 S.W.3d 324, 328 (Tex. 2008). In addition, an actor’s
negligence “may be too attenuated from the resulting injuries to the plaintiffto be a substantial factor
in bringing about the harm.” Id. at 329-30 (citations omitted).

In Dowell, we addressed whether a physician’s negligence in discharging Lance Dowell
proximately caused his post-discharge suicide. /d. at 328-29. In that case Dowell was taken to the
emergency room (ER) by a deputy sheriff after he attempted to commit suicide because his
girlfriend’s parents told him to stay away from their daughter. /d. at 325-26. By the time he reached
the ER he was no longer threatening to commit suicide. /d. The ER physician and nurse treated
Dowell’s wrist lacerations, and the physician agreed to release him if he signed a no-suicide contract,
went to the local Mental Health and Mental Retardation center after the long weekend, and promised
to stay with his family until he visited the center. Id. at 326-27. Dowell killed himself that
weekend—approximately thirty-three hours after he was discharged from the ER. /d.

Dowell’s parents sued the hospital and the attending ER doctor and nurse for negligently
discharging him without a comprehensive assessment for his risk for suicide. /d. at 327-28. We held
that Dowell’s discharge from the ER was not a proximate cause of his death for two reasons. First,
the plaintiff’s expert did not testify that hospitalization more likely than not would have prevented
Dowell’s suicide, and there was no other evidence it would have. Id. at 328. Second, Dowell’s
discharge from the ER was “too remote from his death in terms of time and circumstances” to be
classified as a proximate cause. /d. We held that “the defendants’ negligence was too attenuated
from the suicide to have been a substantial factor in bringing it about” because there was “no

evidence that [Dowell] could have been hospitalized involuntarily, that he would have consented to
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hospitalization, that a short-term hospitalization would have made his suicide unlikely, that he
exhibited any unusual conduct following his discharge, or that any of his family or friends believed
further treatment was required.” Id. at 328-30.

To determine whether the actions of the defendants in Dowell proximately caused Dowell’s
suicide we analyzed both factors of the cause-in-fact element of proximate cause: whether the actions
were a substantial factor in bringing about the suicide and whether, but for the actions, the suicide
would not have occurred. In this case we need only consider the but-for factor. That is, we consider
whether the evidence is legally sufficient to support the finding that absent the negligence of Dr.
Rodriguez-Escobar—but for his negligence—Goss would not have committed suicide.”

To support their position that hospitalizing Goss probably would have prevented her suicide,
the Gosses point to evidence indicating that her depression was treatable, she would not have shot
herself in the hospital, and it was foreseeable she might commit suicide if she were not hospitalized.
But they reference no evidence that hospitalization would have prevented Goss’s suicide except for
whatever time period she was hospitalized. The testimony on the issue was to the effect that (1)
Goss likely would not have needed hospitalization for the rest of her life; (2) she probably would not
have shot herself while hospitalized; and (3) hospitalization could have provided acute, immediate,

short-term help, but her long-term status could not be predicted. The Gosses particularly reference

% Referencing Dowell, Dr. Rodriguez-Escobar also argues that his release of Goss was too attenuated from her
suicide for it to have been a proximate cause of her death. He notes that three days passed from the time she was released
from Rio Grande until the time of her suicide. During this time she went about her usual routine and a family member
described her as “all right.” During this time period Goss met with her family physician, who did not note anything
unusual about her behavior, and Compean, the social service worker, who saw no indications of distress.

Because our determination that there is legally insufficient evidence to support proximate cause is dispositive,
we address only that issue.
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two passages of their expert’s testimony that they say support a finding of cause-in-fact. The first
is:

Q: Do you have an opinion as to whether or not had she been hospitalized on
March 26th, she would have survived?

A: Well, if she had been in the hospital, I don’t think that she would have been
able to kill herself, at least not shoot herself. And hopefully if a plan had
been in place, then her chances of having a better life would have been there.
I don’t know long term what her prognosis would have been. It would have
depended upon a lot of things.

The second is:
Q: Let me ask you another question, Doctor. . . . Taking this definition [of
proximate cause] into account, Doctor, can you tell me whether you have an
opinion as to whether or not Dr. Rodriguez-Escobar’s negligence was a
proximate cause of Beverly Goss’s death?
A: Yes.
And can you explain to us your opinion and the basis for it?
A: You have somebody who is severely depressed with all the things we’ve
discussed, all the risk factors and all the red flags, and release them on their
own, that it is a reasonable - - one might reasonably foresee that a suicide
would be a result.
The court of appeals concluded that the first passage of the foregoing testimony
“demonstrated that hospitalization would have made [Goss’s] suicide unlikely.” ~ S.W.3dat .
We disagree.

(113

In Dowell we held expert testimony that Dowell “‘would have improved’ and been at a
‘lower risk’ of suicide when he left” the hospital was not evidence that hospitalization would have

made the suicide unlikely. Dowell, 262 S.W.3d at 328 (“No one supposes hospitalization would
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have made [it] worse.”). Similarly here, evidence that Goss’s depression was to some degree
treatable or that the expert thought Goss would not have been able to shoot herself while hospitalized
is not evidence that hospitalization would have made her suicide unlikely after she was released.’

See id.

The question is not whether Goss was severely depressed or whether treatment would have
reduced her depression—the parties do not disagree on these issues.” Nor is it whether she met the
statutory requirements for involuntary detention under the Health and Safety Code or whether Dr.
Rodriguez-Escobar’s failure to involuntarily hospitalize her was negligence. Rather, the question
is whether Goss’s hospitalization on March 26, 2003 would have made her death unlikely. See id.
Testimony in the first passage quoted above, that the expert did not think she would have been able
to shoot herself while hospitalized, is not evidence that hospitalization probably would have
prevented her from doing so after she was released. The testimony candidly affirms that view. And
in the second passage quoted above, the expert addresses the foreseeability element of proximate
cause but does not address the cause-in-fact element. Thus, neither passage is evidence that Dr.
Rodriguez-Escobar’s failure to hospitalize Goss was a cause-in-fact of her suicide.

Because there is no evidence that Goss’s involuntary hospitalization by Dr. Rodriguez-
Escobar probably would have prevented her death, the evidence is legally insufficient to support the

finding that his negligence proximately caused her death. We grant the petition for review and

3 We express no opinion about whether the evidence is sufficient to show that Goss probably would not have
committed suicide in the hospital; that question is not before us.

* Dr. Rodriguez-Escobar provided Goss with a treatment plan for her depression which included follow-up
treatments at Tropical and medication.
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without hearing oral argument, TEX. R. App. P. 59.1, reverse the court of appeals’ judgment and

render judgment in favor of Dr. Rodriguez-Escobar.

OPINION DELIVERED: February 1, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0582

THE UNIVERSITY OF TEXAS SOUTHWESTERN MEDICAL CENTER AT DALLAS,
PETITIONER,

LARRY M. GENTILELLO, M.D., RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIFTH DISTRICT OF TEXAS

Argued September 12, 2012

JUSTICE WILLETT delivered the opinion of the Court.

The Texas Whistleblower Act bars retaliation against a public employee who reports his
employer’s or co-worker’s “violation of law” to an “appropriate law enforcement
authority”—defined as someone the employee “in good faith believes” can “regulate under or
enforce” the law allegedly violated or “investigate or prosecute a violation of criminal law.”" We
consider today whether an employee’s report to a supervisor is a report to an appropriate law-
enforcement authority under the Act where the employee knows his supervisor’s power extends only

to ensuring internal compliance with the law purportedly violated. That is, the supervisor, while

"'TEX.GoVv’T CODE § 554.002.
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overseeing internal adherence to the law, is empowered only to refer suspected violations elsewhere
and lacks free-standing regulatory, enforcement, or crime-fighting authority.

We hold, consistent with our prior cases, that the Act’s constricted definition of a law-
enforcement authority requires that a plaintiff’s belief be objectively reasonable. On that score,
purely internal reports untethered to the Act’s undeniable focus on law enforcement—those who
either make the law or pursue those who break the law—fall short. Other states’ whistleblower laws
accommodate internal reports to supervisors; Texas law does not. Under our Act, the jurisdictional
evidence must show more than a supervisor charged with internal compliance or anti-retaliation
language in a policy manual urging employees to report violations internally. For a plaintiff to
satisfy the Act’s good-faith belief provision, the plaintiff must reasonably believe the reported-to
authority possesses what the statute requires: the power to (1) regulate under or enforce the laws
purportedly violated, or (2) investigate or prosecute suspected criminal wrongdoing.

As no jurisdictionally sufficient evidence exists here of any objectively reasonable belief'in
such power, we reverse the court of appeals’ judgment and dismiss the case for lack of jurisdiction.
I. Background

Dr. Larry Gentilello, a professor of surgery at The University of Texas Southwestern Medical
Center (UTSW), occupied the Chair of the Division of Burn, Trauma and Critical Care and the
Distinguished C. James Carrico, M.D. Chair in Trauma. According to Dr. Gentilello’s petition, he
raised concerns with his supervisor, Dr. Robert Rege, about lax supervision of trauma residents (i.e.,
doctors-in-training) at Parkland Hospital, a hospital served by UTSW. Specifically, Gentilello

complained that trauma residents were treating and operating on patients without the supervision of
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an attending physician, “contrary to proper Medicare and Medicaid requirements and procedures.”
After being stripped of his faculty chair positions, Gentilello filed a whistleblower suit charging that
the demotion was in retaliation for reporting UTSW’s violations of unspecified federal patient-care
and resident-supervision rules.

UTSW contends that Gentilello’s whistleblower suit is barred by governmental
immunity—that his suit lacks the Act’s required jurisdictional elements—and that the lower courts
erred in denying UTSW’s plea to the jurisdiction.” We agree.

I1. Discussion

Section 554.002 of the Whistleblower Act provides:

(a) A state or local governmental entity may not suspend or terminate the

employment of, or take other adverse personnel action against, a public employee

who in good faith reports a violation of law by the employing governmental entity

or another public employee to an appropriate law enforcement authority.

(b) In this section, a report is made to an appropriate law enforcement authority if the

authority is part of a state or local governmental entity or of the federal government

that the employee in good faith believes is authorized to:

(1) regulate under or enforce the law alleged to be violated in the report; or
(2) investigate or prosecute a violation of criminal law.’?

2 This is our second decision in this long-running dispute. In 2009 we held it was a “jurisdictional question”
whether Gentilello’s “reporting of violations of Medicare and Medicaid regulations to a supervisor is a good-faith report
of a violation of law to an appropriate law-enforcement authority.” Univ. of Tex. Sw. Med. Ctr. at Dallas v. Gentilello,
300 S.W.3d 753, 754 (Tex. 2009) (per curiam) (citing State v. Lueck, 290 S.W.3d 876 (Tex. 2009) (holding that
whistleblower suits can be dismissed on the pleadings if the plaintiff fails to satisfy the elements of section 554.002)).
We remanded to the court of appeals to determine whether Gentilello’s suit was barred by governmental immunity in
light of Lueck. Id. The court of appeals below held there was sufficient evidence that Gentilello had a good-faith belief
he had reported to an appropriate law-enforcement authority under the Act. 317 S.W.3d 865,870-71. UTSW then filed
this interlocutory appeal.

3 TEX.GOV’T CODE § 554.002.
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Since the Legislature defined when “a report is made to an appropriate law enforcement authority,”
we must use that statutory definition.*

This case raises the following issue: Did Gentilello make a good-faith report to an
appropriate law-enforcement authority under the Act when he reported alleged violations of law to
a supervisory faculty member who oversees internal compliance with myriad Medicare/Medicaid
requirements at a state medical school?

A. An Employee’s Good-Faith Belief that the Entity Is an Appropriate
Law-Enforcement Authority Must Be Objectively Reasonable.

We explained in Texas Department of Transportation v. Needham that “good faith” in the
Whistleblower Act context has both objective and subjective elements. It turns on more than an
employee’s personal belief, however strongly felt or sincerely held. It means:

(1) the employee believed the governmental entity was authorized to (a) regulate

under or enforce the law alleged to be violated in the report, or (b) investigate or

prosecute a violation of criminal law; and

(2) the employee’s belief was reasonable in light of the employee’s training and

experience.’

In other words, the employee’s belief must be objectively reasonable. Even if Gentilello

“honestly believed” that Rege was an appropriate authority, that belief can only satisfy the good-faith

requirement “if a reasonably prudent employee in similar circumstances” would have thought so.°

41d. § 311.011(b).
382 S.W.3d 314, 321 (Tex. 2002) (emphasis added).

6 1d. at 320.
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We have had three occasions to remove the objective element and protect internal reports to
workplace supervisors who lacked the Act’s specified powers. All three times we have declined, in
2002,” 2009,* and 2010.°

Our 2002 decision in Needham was our first to interpret “appropriate law enforcement

9910

authority. There, a Texas Department of Transportation (TxDOT) employee reported a co-

worker’s alleged drunk driving to a supervisor."" Stressing the statutory definition’s “limiting

nature,”"?

we held there was no basis for a good-faith belief that the supervisor was an appropriate
authority under the Act because the employee alleged only that TXDOT could internally discipline
and externally report drunk driving infractions."

Next came Lueck in 2009, also involving TxDOT, where we considered whether an
employee’s email report to his supervisor sufficed to meet the Act’s jurisdictional requirements."

We answered no, noting that the email itself belied the employee’s good-faith belief by recognizing

the supervisor would have to forward the report elsewhere for prosecution.'

" Needham, 82 S.W.3d 314,

¥ Lueck, 290 S.W.3d 876.

° City of Elsa v. Gonzalez, 325 S.W .3d 622 (Tex. 2010) (per curiam).
082 S.W.3d at 318.

"1d. at316.

21d. at 319.

B 1d. at320-21.

4290 S.W.3d at 878-79.

15 1d. at 886.
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Most recently, in 2010, we decided City of Elsa, involving a city manager fired after reporting
alleged violations of law to the city council.'® In dismissing the suit, we explained that the
employee’s belief that “the city council had the authority to postpone the [allegedly unlawful]
meeting or otherwise prevent an alleged violation of the Open Meetings Act from occurring does not
satisfy either the objective or subjective components of a good-faith belief that the city council was
an appropriate law enforcement authority as defined in section 554.002(b).”"" The fact that the
council was “required to comply with the Open Meetings Act does not equate to its having authority
to ‘regulate under or enforce’ those provisions as to itself.”'® The plaintiff fell short because “the
Whistleblower Act’s limited definition of a law enforcement authority does not include an entity
whose power is not shown to extend beyond its ability to comply with a law by acting or refusing
to act or by preventing a violation of law by acting or refusing to act.”"

These cases, taken together, decide today’s case. Gentilello fails the objective component
of the Act’s good-faith test. Given his training and expertise, he should have known that his
supervisor’s purely internal authority was not law enforcement but law compliance—in other words,
Rege was only capable of ensuring that UTSW followed federal directives. The bare power to urge

compliance or purge noncompliance does not transform Rege into an “appropriate law enforcement

authority” as defined in the Act. The term has a specific, legislatively prescribed meaning, and under

16325 S.W.3d at 627.
7 1d. at 628.
Brd.

Y14

000099



our recent precedents—~Needham, Lueck, and City of Elsa—Gentilello simply could not have formed
an objectively reasonable belief that Rege possessed any of the special “law enforcement” powers
itemized in section 554.002(b).

B. Ensuring Internal Compliance with the Law Is not Synonymous with
Regulating Under or Enforcing the Law.

As we have held, an appropriate law-enforcement authority must be actually responsible for
regulating under or enforcing the law allegedly violated. It is not simply an entity responsible for
ensuring internal compliance with the law allegedly violated.

In Needham, where the plaintiff reported to a TxDOT supervisor his co-worker’s suspected
drunk driving, we held TxDOT was not an appropriate law-enforcement authority under the Act:
“TxDOT has no authority to regulate under or enforce the Texas[] driving while intoxicated laws.
Nor does it have authority to investigate or prosecute these criminal laws.””

The court of appeals tried to distinguish the Medicare/Medicaid rules in this case from the
driving while intoxicated (DWI) laws in Needham.*' Noting that UTSW was required to follow

certain Medicare/Medicaid requirements to receive federal funding,” the court of appeals held there

was a fact issue as to Gentilello’s good-faith belief that Rege was an appropriate law-enforcement

2082 S.W.3d at 320 (internal citation omitted).
1317 S.W.3d at 870.
2 Id. (citing 42 C.F.R. §§ 415.172, 482.11, 482.12(a), and 482.55, and 42 U.S.C. § 1320a-7b(a)).

7
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authority because, “unlike the DWI statute at issue in Needham, the statutes at issue here specifically

1 9923

charge [UTSW] and its physicians with implementing the laws at the hospital leve We disagree.

In City of Elsa, the plaintiff reported to the city council alleged violations of the Open
Meetings Act, which plainly imposes on cities a duty of compliance and implementation. We
deemed the plaintiff’s report jurisdictionally insufficient because the city council’s obligation to
follow the Act “does not equate to its having authority to ‘regulate under or enforce’ those provisions
astoitself.”** Similarly, UTSW had alegal duty to follow various Medicare/Medicaid requirements,
and Rege oversaw that internal compliance, but his power reached no further. As the supervisory
Clinical Department Chair who made sure UTSW followed the law correctly, Rege was undoubtedly
a law-compliance authority, but he was not a law-enforcement authority as our cases define that
statutory term. As a legal matter, only the United States Secretary of Health and Human Services
(HHS Secretary) can “regulate under” or “enforce” Medicare/Medicaid rules. Gentilello asserted
no specific rules in his pleadings, but 42 U.S.C. § 1395hh(a) vests sole power in the HHS Secretary
to promulgate and enforce the Medicare/Medicaid rules.”

Dr. Rege oversees compliance within UTSW, but complying does not equal compelling. Put

another way, UTSW is itself subject to regulation but does not subject others to regulation; being

regulated is not the same as being the regulator. Indeed, a// governmental bodies must themselves

Bd.
24325 S.W.3d at 628.

%42 U.S.C. § 1395hh(a) (2011); see also id. § 1301(a)(6) (defining “Secretary” as the Secretary of Health and
Human Services).
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adhere to various statutes and regulations, but such compliance does not equate to the authority to
“regulate under or enforce” those provisions. The Whistleblower Act speaks to an authority
statutorily empowered to regulate under or enforce the actual law allegedly violated—*the particular

law the public employee reported violated is critical to the determination’?®

—or to investigate or
prosecute a criminal violation. The upshot of our prior decisions is that for an entity to constitute
an appropriate law-enforcement authority under the Act, it must have authority to enforce,
investigate, or prosecute violations of law against third parties outside of the entity itself, or it must
have authority to promulgate regulations governing the conduct of such third parties. Authority of
the entity to enforce legal requirements or regulate conduct within the entity itself is insufficient to
confer law-enforcement authority status. Indeed, holding otherwise would transform every
governmental entity that is subject to any regulation or that conducts internal investigations or
imposes internal discipline into law-enforcement authorities under the Act. Such a result would
collide head-on with the Act’s limited definition and our cases interpreting that definition.

We do not hold that a Whistleblower Act report can never be made internally. A police
department employee could retain the protections of the Whistleblower Act if she reported that her
partner is dealing narcotics to her supervisor in the narcotics or internal affairs division. In such a
situation, the employee works for an entity with authority to investigate violations of drug laws

committed by the citizenry at large. UTSW concedes in its briefing that “some Whistleblower Act

reports may be made internally—for instance, a report of a violation of the Texas Penal Code to a

2 Needham, 82 S.W.3d at 320.
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supervisor who is also a policeman and, as such, is authorized to investigate violations of criminal
law.” But here, as in Needham and Lueck, the supervisor lacked any such power to enforce the law
allegedly violated or to investigate or prosecute criminal violations against third parties generally.

On this point our jurisprudence is clear: the Act protects those who report to authorities that

1>” and other state®® whistleblower laws

issue legal directives, not authorities that follow them. Federa
explicitly protect purely internal reports to supervisors; Texas law does not. Accordingly, a
department chair’s ability to oversee internal compliance only with Medicare/Medicaid
requirements—not enforce them, not regulate under them, not investigate or prosecute purported
criminal violations of them, not perform any of the functions listed in section 554.002(b)—dictates

the answer in this case. Reporting to Rege was not protected by the Act.

C. It Is Likewise Insufficient that an Employer Takes
Internal Investigative or Disciplinary Action.

27 See Whistleblower Protection Enhancement Act of 2012, Pub. L. No. 112-199, § 1(C), 126 Stat. 1465, 1466
(to be codified at 5 U.S.C. § 2302(f)(1)) (“A disclosure shall not be excluded from . . . [the whistleblower protections

of 5 U.S.C. § 2302(b)(8)] because—(A) the disclosure was made to a supervisor.”).

2 See, e.g., N.J.STAT. ANN. § 34:19-3 (West 2011) (“An employer shall not take any retaliatory action against
an employee because the employee . . . [d]iscloses, or threatens to disclose to a supervisor or to a public body an activity,
policy or practice of the employer . . . that the employee reasonably believes: (1) is in violation of a law, or a rule or
regulation promulgated pursuant to law . . . or (2) is fraudulent or criminal . . . .”); N.Y.LAB. LAW § 740(2) (McKinney
Supp. 2012) (“An employer shall not take any retaliatory personnel action against an employee because such
employee . . . discloses, or threatens to disclose to a supervisor or to a public body an activity, policy or practice of the
employer that is in violation of law, rule or regulation which violation creates and presents a substantial and specific
danger to the public health or safety, or which constitutes health care fraud . . . .”); OHIO REV. CODE ANN. § 4113.52
(LexisNexis 2007) (“(A)(1)(a) Ifan employee becomes aware in the course of the employee’s employment of a violation
of any state or federal statute . . . the employee orally shall notify the employee’s supervisor or other responsible officer
of the employee’s employer of the violation and subsequently shall file with that supervisor or officer a written
report . ... (B) Except as otherwise provided in division (C) of this section, no employer shall take any disciplinary or
retaliatory action against an employee for making any report authorized by division (A)(1) . ... (C) An employee shall
make a reasonable and good faith effort to determine the accuracy of any information reported under division (A)(1)....
If the employee who makes a report . . . fails to make such an effort, the employee may be subject to disciplinary action
by the employee’s employer, including suspension or removal . . . .”).
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We have made this point clearly, and repeatedly: an entity capable only of disciplining its
employees internally is not an “appropriate law enforcement authority” under the Act. As we
explained in Needham a decade ago, “the statutory definition’s limiting language—regulate under,
enforce, investigate, and prosecute—does not include an employer’s power to internally discipline
its own employees for an alleged violation.”® It is not enough that an employer “has authority to
regulate and investigate its employees’ conduct only to carry out its internal disciplinary process
procedures.”

We reaffirmed this view recently in Lueck. Looking at the pleadings alone, we held that a
TxDOT whistleblower could not have believed in good faith that his supervisor was an appropriate
law-enforcement authority because the whistleblower indicated he knew the supervisor possessed
no stand-alone authority and would have to refer the report elsewhere.’ Explaining our opinion in
Needham, we added: “an employer’s power to conduct internal investigative or disciplinary
procedures does not satisfy [the] standard for appropriate law enforcement authority under the Act.”*

A supervisor looking into and addressing possible noncompliance in-house bears little resemblance

to a law-enforcement official formally investigating or prosecuting that noncompliance on behalf of

82 S.W.3d at 321.

0 1d. at 320.

3! Lueck, 290 S.W.3d at 885-86.

32 Id. at 886 (citing Needham, 82 S.W.3d at 320-21).
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the public, or a regulatory authority charged with promulgating or enforcing regulations applicable
to third parties generally.

Gentilello argues, contrary to our precedent, most recently City of Elsa,” that Rege’s
authority to ensure UTSW’s own compliance at the hospital level, including meting out discipline,
made Rege an appropriate law-enforcement authority. Our cases hold the opposite, and we reaffirm
today what we have said repeatedly: lodging an internal complaint to an authority whom one
understands to be only charged with internal compliance, even including investigating and punishing
noncompliance, is jurisdictionally insufficient under the Whistleblower Act.>* The Act’s language
is restrictive, and what matters is that the reported-to authority is reasonably believed to be
empowered either to regulate under or enforce the law allegedly violated, or to investigate or
prosecute criminal offenses.

In this case, Gentilello and his colleagues acknowledged that, while Rege oversaw
compliance within UTSW, Rege would have to report any violations to external law-enforcement
authorities. Gentilello conceded in his hearing testimony that Rege’s authority was purely inward-
looking, overseeing internal adherence and disciplining those who went astray, while referring
suspected illegality “to who[m]ever is in charge of enforcing the law”—official authorities like the
Center for Medicare and Medicaid Services that are actually empowered to do what the Act
contemplates. Gentilello and Rege likewise testified that Rege had no authority to write rules and

regulations under the Medicare/Medicaid statutes.

33325 S.W.3d at 628.

3 1d.; Lueck, 290 S.W.3d at 885-86: Needham, 82 S.W.3d at 319-21.
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UTSW’s Clinical Department Chair is not a police officer or prosecutor. And conducting
private oversight and discipline is not official action taken to combat violations of public law. The
Medicare/Medicaid laws do not endow medical-school faculty supervisors or hospital department
chairs with any special regulatory, enforcement, investigative or prosecutorial authority. It was
reasonable for Gentilello to raise concerns about improper billing or patient-care practices with Rege,
but it is objectively unreasonable for Gentilello, given his experience, expertise and training, to
equate his supervisor with an “appropriate law enforcement authority.” Rege was charged with
complying and implementing, not with regulating or enforcing, much less with investigating and
prosecuting criminal activity. As we stressed in Needham, broadening the Act to include an
employer’s internal disciplinary process “would mean all public employers with a disciplinary policy
for handling employees’ alleged illegal conduct” are captured by the Act, not just those with actual
regulatory, enforcement, or criminal investigatory or prosecutorial authority.*

D. An Entity’s Stock Anti-Retaliation Policies are Insufficient
to Expand Coverage of the Whistleblower Act.

According to the court of appeals, Gentilello’s good-faith belief that Rege was an appropriate
law-enforcement authority was rooted in UTSW’s billing compliance program,’® which lays out
UTSW s internal guidelines regarding Medicare/Medicaid compliance and states:

. “The Clinical Department Chair [i.e., Rege] shall have the

responsibility for ensuring the goals of [Medicare/Medicaid] billing
compliance are met”’; and

3582 S.W.3d at 320.

3317 S.W.3d at 870-71.
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. “Employees who report, in good faith, possible compliance problems

shall be protected from retaliation or harassment, as established by
law.”

Gentilello contends this language suffices to defeat UTSW’s sovereign immunity. We
disagree that this language vests Rege with any law-enforcement powers or satisfies our previous
good-faith belief decisions. Holding otherwise would enable easy circumvention of our on-point
precedent.

On its face, this document simply reflects UTSW’s commitment to internal compliance; it
cannot be interpreted to relax the Whistleblower Act’s requirements. It is UTSW’s declaration that
it will abide by all directives from the federal government concerning Medicare/Medicaid laws,
nothing more. It does not empower Rege to regulate under or enforce Medicare/Medicaid laws, or
to investigate and prosecute criminal violations.

Gentilello concedes that Rege had no authority to jail wayward employees, but instead urges
that Rege’s general supervision of internal compliance and UTSW’s anti-retaliation pledge defeats
UTSW’s immunity. However, as explained above, the Act and our cases plainly require an
objectively reasonable belief that Rege was an appropriate law-enforcement authority. It is not
enough that Rege exhorted internal UTSW compliance with federal health-care provisions. Nor is
it enough that UTSW recited anti-retaliation principles in an internal policy manual. Neither
supports a good-faith belief that Rege exercised the law-enforcement powers specified in section
554.002(b). In sum, a whistleblower plaintiff who reports only to an internal supervisor who lacks

section 554.002(b) powers cannot survive a jurisdictional challenge under the Act’s good-faith belief

provision merely by pointing to anti-retaliation language in a workplace policy manual.
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III. Conclusion

Gentilello’s Whistleblower Act claim cannot be squared with our precedent construing
section 554.002(b)’s limited definition of appropriate law-enforcement authority. The Act, by its
text and structure, restricts “law enforcement authority” to its commonly understood meaning. That
is, it protects employees who report to authorities that actually promulgate regulations or enforce the
laws, or to authorities that pursue criminal violations. The specific powers listed in section
554.002(b) are outward-looking. They do not encompass internal supervisors charged with in-house
compliance and who must refer suspected illegality to external entities. Our cases are consistent on
this point, and we reaffirm them today. Such internal complaints do not satisfy the requirement that
the “report [be] made to an appropriate law enforcement authority” under section 554.002 of the
Whistleblower Act.

It may well be reasonable for a government employee to report suspected violations of law
to a supervisor, but that does not mean every supervisor meets the Whistleblower Act’s definition
of an “appropriate law enforcement authority.” This is a legislatively-mandated legal classification,
one tightly drawn, and we cannot judicially loosen it. Other states protect purely internal
whistleblowing, but under our Legislature’s narrower view, a whistleblower cannot reasonably
believe his supervisor is an appropriate law-enforcement authority if the supervisor’s power extends
no further than ensuring the governmental body itself complies with the law. Merely overseeing
adherence, including urging employees to report violations internally, is insufficient under the Texas

Whistleblower Act.
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Accordingly, as UTSW’s immunity remains intact, we reverse the judgment of the court of

appeals and dismiss the case for lack of jurisdiction.

Don R. Willett
Justice

OPINION DELIVERED: February 22, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0648

EL PASO FIELD SERVICES, L.P. AND
GULFTERRA SOUTH TEXAS, L.P. F/K/A/
EL PASO SOUTH TExAS, L.P.,
PETITIONERS,

V.

MASTEC NORTH AMERICA, INC.
AND MASTEC, INC.,
RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

Argued January 11, 2012

JusTICE GREEN delivered the opinion of the Court, in which CHIEF JUSTICE JEFFERSON,
JUSTICE HECHT, JUSTICE JOHNSON, JUSTICE WILLETT, and JUSTICE BOYD joined.

JusTicE GuzMAN filed a dissenting opinion, in which JUSTICE MEDINA and JUSTICE
LEHRMANN joined.

In this case, we are asked to harmonize provisions in a pipeline construction contract to
determine who bears the risk of obstacles in the pipeline’s path. Specifically, we must examine the

effect of the contract’s risk-allocation provisions in light of due diligence specifications under which
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the pipeline owner was purportedly required, but failed, to provide accurate and complete
information to the contractor regarding the location of “foreign crossings.” We conclude that the
contract allocated all risk to the contractor for unknown obstacles discovered during the construction
process. Accordingly, we reverse the court of appeals’ judgment and reinstate the trial court’s
judgment.

I. Factual Background

El Paso Field Services, L.P. purchased an eight-inch propane pipeline from Coastal
Corporation. The pipeline was approximately sixty-eight miles long, and was constructed in the
1940s as an emergency war pipeline to transport petroleum from Corpus Christi to inland U.S. Air
Force bases. After determining that the pipeline was too shallow to be safe, El Paso made plans to
remove the old pipeline and construct a new one that would carry butane, a byproduct of natural gas.
El Paso invited MasTec, Inc., a company looking to expand its business to include energy pipelines,
as well as other contractors to bid on a project to replace the section of the pipeline from Victoria
to Nueces Bay. MasTec had never installed a pipeline, and its primary business usually entailed
installing underground fiber-optic cables and telephone lines.

Before soliciting bids for the project, El Paso hired Gullett & Associates, Inc., a survey
mapping company out of Houston, to survey the pipeline route. This survey was compiled in the
form of “alignment sheets,” which showed the locations of 280 “foreign crossings” along the
pipeline’s right-of-way, including other pipelines, utilities, roads, rivers, canals, fences, wells, cables,
and concrete structures. The alignment sheets were included in a bid package, which was distributed

to the contractors at a pre-bid meeting to help them estimate the cost of constructing the pipeline.
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To bid the project, MasTec hired as its general manager Bill White, who had forty-one years
of experience in the pipeline construction business and had a team of construction personnel,
including many who had worked with him for almost thirty years. White attended the pre-bid
meeting on MasTec’s behalf and received a copy of the alignment sheets, El Paso’s contract, and
other pertinent information for estimating the cost of the project. At the meeting, El Paso
encouraged each potential bidder to perform an aerial inspection of the pipeline route. Subsequently,
White and his son flew by helicopter over the route to assess its general topography, landing
occasionally to assess the soil conditions. White testified that bidders were prohibited from entering
certain private properties along the route, but El Paso later claimed that the contractors were able to
enter those areas if they were escorted by an El Paso representative.

Shortly thereafter, White submitted, on MasTec’s behalf, a completed contract and a bid on
the project for $3,690,960, which was substantially lower than the other bids. The average bid for
the project was $8.1 million.! El Paso narrowed its choices to two contractors, then met with White
to ensure that MasTec would be able to complete the project according to El Paso’s time frame. El
Paso asserts that, at that meeting, its representatives discussed MasTec’s low bid with White, and
then offered White the opportunity to withdraw the bid. White disputes being told that the bid was
low and denies being offered the chance to withdraw the bid. Nevertheless, El Paso subsequently

awarded MasTec the contract, which the parties entered into on June 10, 2003.

! MasTec’s bid of more than $3.69 million, combined with its damage award of more than $4.69 million,
approximately equals the average bid amount submitted by other contractors.
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MasTec’s work on the project commenced later that month. Although the alignment sheets
showed 280 foreign crossings, MasTec discovered far more foreign crossings by the end of the
project.> Many of the undiscovered foreign crossings required a special weld, called a “tie-in” weld,
and about ten hours of labor, which substantially increased the cost of the work. In a letter to El Paso
dated September 8, 2003, White raised the issue of extra costs associated with foreign crossings,
though he did not make a demand for payment. El Paso responded by letter on September 26, 2003,
reciting contractual provisions and asserting that the undiscovered foreign crossings were within
MasTec’s scope of work.

I1. Procedural Background

In 2004, MasTec filed suit against El Paso for breach of contract and fraud, based on El
Paso’s failure to locate 794 unknown foreign crossings and its subsequent refusal to compensate
MasTec for its additional expenses resulting from the crossings. In the alternative, MasTec sought
to recover under the theories of quantum meruit and quantum valebant. At trial, the jury was asked

whether El Paso failed to comply with the contract.” To answer that question, the jury was instructed

% The record contains conflicting accounts of the actual number of foreign crossings. Steve Edwards, who
MasTec hired to locate foreign crossings, testified that he found over a thousand foreign crossings. Greg Perkins, a
mechanical engineer who testified as an expert for MasTec, testified that MasTec located 794 foreign crossings and that
more than 200 were metal pipelines that had not been identified on El Paso’s alignment sheets. Gullett’s survey
supervisor, Richard Schubert, who El Paso sent out at the close of the project to confirm the number and location of
additional foreign crossings, testified that there were 274 additional foreign crossings and 126 additional tie-in welds.
Schubert also testified, however, that the as-built drawings Gullett prepared after MasTec completed the project showed
343 additional foreign crossings, including 208 that were metal. In this proceeding, MasTec alleges that there were 794
foreign crossings that required 217 additional tie-in welds.

3 It appears from the record that MasTec did not pursue fraud or misrepresentation claims, nor were any tort
theories submitted to the jury. Incidentally, MasTec had indicated in a letter to E1 Paso during the construction process
that it did not believe the omissions from the alignment sheets were intentional or that E1 Paso withheld information from
them. The letter stated, “We merely feel that circumstances beyond your control, and ours, has [sic] had a cost impact
to MasTec worth reviewing.” The letter then stated, in regard to the additional foreign crossings: “These were mostly

4
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to consider “whether El Paso exercised due diligence in locating foreign pipelines and/or utility line
crossings.” The jury answered that El Paso failed to comply with the contract and awarded MasTec
$4,763,890 in damages. Additionally, the jury found that MasTec failed to comply with the contract
by not completing the work required in the contract and awarded El Paso $104,687.09 in damages.

El Paso moved to disregard the jury’s findings and for judgment notwithstanding the verdict.
El Paso urged that the “due diligence” provisions in the contract “did not involve any future
performance but at best constituted a warranty.” El Paso further asserted that, regardless of the due
diligence provisions in the contract, MasTec disclaimed reliance on any warranty by El Paso
regarding foreign pipeline and utility crossings. The trial court granted the motion and entered a
take-nothing judgment in favor of El Paso, finding that the contract was clear and unambiguous and
“allocates the risk of any additional cost incurred because of foreign pipeline crossings to MasTec.”
In response, MasTec filed a motion to vacate the judgment, which the trial court denied.

MasTec appealed, and the court of appeals reversed the trial court’s judgment. 317 S.W.3d
431, 434 (Tex. App.—Houston [1st Dist.] 2010). On rehearing, the court of appeals issued a new
opinion, though it did not change its disposition or judgment. /d. The court of appeals held that
MasTec’s commitments and representations under the contract did not preclude its recovery based
on the jury’s finding that El Paso failed to exercise due diligence in locating the foreign crossings.
Id. at 456. The court of appeals denied El Paso’s motion for rehearing en banc. /d. at 431. We

granted El Paso’s petition for review. 55 Tex. Sup. Ct. J. 29 (Oct. 21, 2011).

all fiberglass lines that no one had any knowledge of.”
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I1I. Standard of Review

In construing a contract, we must ascertain and give effect to the parties’ intentions as
expressed in the writing itself. Italian Cowboy Partners, Ltd. v. Prudential Ins. Co. of Am., 341
S.W.3d 323, 333 (Tex. 2011). In discerning the parties’ intent, “we must examine and consider the
entire writing in an effort to harmonize and give effect to all the provisions of the contract so that
none will be rendered meaningless.” Id. (quoting J. M. Davidson, Inc. v. Webster, 128 S.W.3d 223,
229 (Tex. 2003)) (internal quotation marks omitted). We begin our analysis with the contract’s
express language. Id. If we determine that the contract’s language can be given a certain or definite
legal meaning or interpretation, then the contract is not ambiguous and we will construe it as a matter
of law. Id. But, “if the contract is subject to two or more reasonable interpretations after applying
the pertinent rules of construction, the contract is ambiguous, creating a fact issue on the parties’
intent.” J.M. Davidson, 128 S.W.3d at 229.

IV. Contract Interpretation
El Paso relies on the following risk-allocation provisions in the lump-sum contract:
7.1 REPRESENTATIONS AND WARRANTIES

[MasTec] represents and warrants to [El Paso]:

(e) That its duly authorized representative has visited the site of the Work, is
familiar with the local and special conditions under which the Work is to be
performed and has correlated the on site observations with the requirements of the
Contract and has fully acquainted itself with the site, including without limitation,
the general topography, accessibility, soil structure, subsurface conditions,
obstructions and all other conditions pertaining to the Work and has made all
investigations essential to a full understanding of the difficulties which may be

encountered in performing the Work, and that anything in this Contract or in any
representations, statements or information made or furnished by [El Paso] or any of

000115



its representatives notwithstanding, [MasTec] assumes full and complete
responsibility for any such conditions pertaining to the Work, the site of the Work or
its surroundings and all risks in connection therewith;

(g) That the Contract is sufficiently complete and detailed for [MasTec] to perform
the Work required to produce the results intended by the Contract and comply with
all the requirements of the Contract; . . .

8.1 CONTRACTOR’S CONTROL OF THE WORK

(a)(7) [MasTec] represents that it has had an opportunity to examine, and has
carefully examined, all of the Contract documents and has fully acquainted itself with
the Scope of Work, design, availability of materials, existing facilities, the general
topography, soil structure, substructure conditions, obstructions, and all other
conditions pertaining to the Work, the site of the Work and its surrounding; that it
has made all investigations essential to a full understanding of the difficulties which
may be encountered in performing the Work; and that anything in any of the Contract
documents or in any representations, statements or information made or furnished by
[El Paso] or its representatives notwithstanding, [MasTec] will regardless of any such
conditions pertaining to the Work, the site of the Work or its surrounding, complete
the Work for the compensation stated in this Contract, and pursuant to the extent of
[MasTec’s] liability under this Contract, assume full and complete responsibility for
any such conditions pertaining to the Work, the site of the Work or its surroundings,
and all risks in connection therewith. In addition thereto, [MasTec] represents that
it is fully qualified to do the Work in accordance with the terms of this Contract
within the time specified.

Exhibits B and C to the contract place additional requirements on both parties.* Under
Exhibit B-1, titled “Contractor’s Proposal,” MasTec agreed to perform “everything necessary to
complete, satisfy, and discharge all Work and obligations imposed on [MasTec] connected with the

performance of the Work.” This included “[f]Jurnish[ing] all labor, equipment and materials as

4 Article 24.1 of the contract expressly includes the exhibits as “part of this Contract for all purposes.”
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described in the Specifications for all Work necessary to perform the following applicable Work as
shown on the Drawings, including, but not limited to: . . . welding (including tie-in and transition
welds, if required).” Exhibit B-1 further describes the scope of MasTec’s work:

Any Work required to complete installation of the new pipeline but not shown as a

pay item is no less included in the scope of work for installation of the new 8-inch

Butane Shuttle pipeline and is included in [MasTec’s] lump sum proposal. Just

because an item of Work is not specifically identified, does not mean such Work is

not included in [MasTec’s] scope of Work. Any item of Work [MasTec] knows is

required for completion of the installation but not specifically identified is to be

included in [MasTec’s] Lump Sum Proposal.

Exhibit C to the contract contains a lengthy collection of “Construction Specifications” for
the project, which include the due diligence language on which MasTec relies. Specification LP-5,
titled “Ditching,” states under the heading “Company Foreign Line and Utility Crossings” that “[El
Paso] will have exercised due diligence in locating foreign pipelines and utility line crossings.
However, [MasTec] shall confirm the location of all such crossings and notify the owner prior to any
ditching activity in the vicinity of the crossings.” Near the end of Exhibit C, Specification LP-17,
titled “Horizontal Directional Drilling,” states under the heading “Foreign Line and Utility
Crossings” that “[El Paso] will have exercised due diligence in locating foreign pipelines and/or
utility line crossings. However, [MasTec] shall confirm the location of all such crossings and notify
the owner prior to any [horizontal directional drilling] activity in the vicinity of the crossings.”

Here, neither party contends that the terms of the contract are ambiguous. Indeed, the
contract’s plain terms are clear. MasTec agreed that it had “fully acquainted itself with the site,

including without limitation . . . subsurface conditions, obstructions and all other conditions

pertaining to the Work.” It also agreed that it had “made all investigations essential to a full
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understanding of the difficulties which may be encountered in performing the Work.” In regard to
potential work site conditions, MasTec “assume[d] full and complete responsibility for any such
conditions pertaining to the Work, the site of the Work or its surroundings and all risks in connection

99 ¢¢

therewith.” All of this was agreed to “notwithstanding” “anything in any of the Contract documents
or in any representations, statements or information made or furnished by [El Paso] or its
representatives.” These terms, in both Article 7.1(e) and Article 8.1(a)(7), clearly place the risk of
undiscovered foreign crossings on MasTec. And they expressly resolve any tension between the due
diligence specifications and the risk allocation provisions.” Because MasTec abandoned its fraud
claim, MasTec is bound by the terms of this contract, regardless of whether it thought it contained
different terms. See In re Palm Harbor Homes, Inc., 195 S.W.3d 672,676 (Tex. 2006) (holding that
absent fraud, deceit, or misrepresentation in the signing of an agreement, the parties are bound by
the agreement); see also Lonergan v. San Antonio Loan & Trust Co., 104 S.W. 1061, 1066 (Tex.
1907) (“[I]n the absence of fraud or other improper influence, competent persons may make their
own contracts for lawful purposes and will be required to perform them.”).

MasTec argues that the contract’s broad “all risks” provisions are limited by the specific
exception in the due diligence specifications in Exhibit C. Under MasTec’s reading of the contract,

the “all risks” provisions set out the scope of MasTec’s general responsibility, but the construction

specifications remove from MasTec’s responsibility the location of foreign crossings through the

3 Although not raised by the parties, we note that Article 25 of the contract contains an order-of-precedence
provision, which states: “Should any conflict exist or appear to exist between any parts or Exhibits of this Contract, such
conflict shall be brought to the attention of [E1 Paso] and [E1 Paso] shall notify [MasTec] which Part or Exhibit shall have
precedence.” The very next provision, however, states that “Conflicts between the Drawings and the Specifications shall
be interpreted in favor of the Drawings.”
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exercise of due diligence, a responsibility that was allocated to El Paso. That reading, however,

99 ¢¢

ignores the plain language of the agreement: MasTec assumes “all risks in connection with” “soil
structure, subsurface conditions, obstructions and all other conditions pertaining to the Work,”
“notwithstanding” anything else in the contract. The specified conditions relate to the physical
environment of the pipeline’s path, precisely the risk involved with unknown underground foreign

crossings. MasTec seems to have understood as much; its senior vice president testified at trial that

foreign crossings were included in the risks covered by Article 7.1(e). Just as we have held in the

(1313 99 ¢

insurance policy context that “‘all losses’ means all losses,” “all risks” in connection with the
physical conditions of the pipeline’s path must mean all risks. See Enter. Leasing Co. v. Barrios,
156 S.W.3d 547, 549 (Tex. 2004) (per curiam).

MasTec argues that our reading of the contract renders meaningless the two due diligence
specifications. Indeed, when construing a contract, we strive to “give effect to all the provisions of
the contract so that none will be rendered meaningless.” Coker v. Coker, 650 S.W.2d 391, 393 (Tex.
1983). While we have had occasion to give meaning to the phrase “due diligence” in other contexts,
we must construe it here in conjunction with the specific rights and obligations contained in this
contract. See, e.g., Via Net v. TIG Ins. Co., 211 S.W.3d 310, 314 (Tex. 2006) (discussing due
diligence in the context of the relationship between royalty owners and lessees in oil and gas
contracts); cf. Strickland v. Lake,357 S.W.2d 383,384 (Tex. 1962) (“The term ‘diligence’ is relative
and incapable of exact definition. Its meaning must be determined by the circumstances of each

case. Reasonable diligence has been defined as such diligence that an ordinarily prudent and diligent

person would exercise under similar circumstances. It is usually a question of fact.” (citations
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omitted)). Because there is no indication that the parties intended to give “due diligence” any
technical or special meaning, we give the phrase its “plain, ordinary, and generally accepted
meaning.” See Heritage Res., Inc. v. NationsBank, 939 S'W.2d 118, 121 (Tex. 1996). According
to Black’s Law Dictionary, “due diligence” is “[t]he diligence reasonably expected from, and
ordinarily exercised by, a person who seeks to satisfy a legal requirement or to discharge an
obligation.” BLACK’S LAW DICTIONARY (9th ed. 2009). With that in mind, we must harmonize the
due diligence specifications with the other contractual provisions to ascertain the true intentions of
the parties. See Coker, 650 S.W.2d at 393.

The contract contemplates a joint effort by the parties. The due diligence specifications,
which are contained in guidelines for the performance of ditching and horizontal directional drilling,
state: “[El Paso] will have exercised due diligence in locating foreign pipelines and/or utility line
crossings. However, [MasTec] shall confirm the location of all such crossings and notify the owner
prior to any [ditching or horizontal directional drilling] activity in the vicinity of the crossings.”
Because of the joint nature of these obligations, our construction of this contract does not render
these provisions meaningless; rather, our construction gives effect to the parties’ intent that the
parties agreed El Paso had already exercised due diligence to locate foreign crossings, but ultimately
the risk of omissions and inaccuracies, including the obligation to investigate and protect against
additional foreign crossings, falls on MasTec. Greg Floerke, MasTec’s vice president of
communications, which included the pipeline unit, explained: “Due diligence in my experience

typically meant other than taking existing maps and lines—crossings and lines that are shown on
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those maps, to take the extra step to go out [and] do something, additional due diligence to locate
any foreign pipelines that might exist.”

Before soliciting bids, El Paso took steps to locate foreign crossings. El Paso had only
preliminary alignment sheets from the 1940s for the pipeline at issue, and no as-built alignment
sheets. Knowing that those alignment sheets were “very poor” and “inadequate,” and would not
have shown any crossings installed after the pipeline was constructed, El Paso hired Gullett to survey
the pipeline’s right of way. El Paso instructed Gullett to locate as many foreign crossings as it could
using metal detection and visual inspection, and to compile the findings into a map (the alignment
sheets) that could be distributed to potential bidders. Using four crews, Gullett’s surveyors walked
the pipeline’s entire right-of-way, using an M-Scope, an advanced pipeline-locating device to find
metal pipelines, as well as PVC and fiberglass pipelines with metal tracers.® Although El Paso did
not instruct Gullett to use other methods to locate PVC or fiberglass crossings that an M-scope and
visual inspection would not detect, the record indicates that locating those lines would be very labor-
intensive, often requiring digging by hand or using a vactron, a hydraulic vacuum cleaner that
pressure washes holes. Moreover, although El Paso did have parallel pipelines in the same right-of-
way, the alignment sheets for those lines were also from the 1940s and would not have shown
foreign crossings built since then. Similarly, although Valero had a pipeline in the same right-of-

way, that pipeline was decades old, and testimony indicated that it was not customary for pipeline

8 Mike White, who assisted his father, Bill White, on the El Paso project, testified that PVC piping is required
by law to contain metal stripping so that it can be located by surveying crews. Some of the undiscovered PVC pipeline
in this case did not contain metal stripping, as it was placed before the enactment of the law, making it nearly impossible
for an above-ground surveying crew to detect it.
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companies to share their survey data. El Paso provided Gullett’s full survey to potential bidders, and
there is nothing to suggest that bidders were confused about the extent of El Paso’s due diligence,
which consisted of hiring Gullett to map the pipeline route using an M-scope and visual inspection
to locate foreign crossings. Nor is there anything in the contract to indicate that the parties intended
El Paso to have any additional due diligence obligation.

The dissent argues that El Paso’s due diligence did not meet the industry standard because
El Paso did not locate and disclose 85-90% of foreign crossings. As the dissent notes, we have
discussed due diligence in terms of industry practice. = S.W.3dat _ (citing Exxon Corp. v.
Emerald Oil & Gas Co., L.C.,348 S.W.3d 194, 206 (Tex. 2006)). But the dissent essentially ignores
the industry practice for locating foreign crossings on pipelines more than fifty years old, focusing
on a numerical standard that is not supported by the record, which it believes should apply in every
case. Moreover, the dissent disregards the parties’ agreement that MasTec, which was given the
complete alignment sheets and blank contract before it submitted a bid, acknowledged and assumed
the risk of unknown foreign crossings, “notwithstanding” any other provision in the contract or any
information furnished by El Paso. MasTec agreed that the work to be performed under the contract,
including “all . . . procedures and techniques necessary to perform the Work,” which required
MasTec to “fully acquaint[] itself with the site . . . accessibility, soil structure, subsurface conditions,
obstruction and all other conditions pertaining to the Work,” was consistent with “accepted industry
standards.” Were we to hold, as the dissent would have us do, that locating less than 85-90% of
foreign crossings is evidence of failure to exercise due diligence, we would disallow parties to define

by contract what sort of diligence is due or to allocate by agreement the risk of additional unknown
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foreign crossings, a result that runs counter to the freedom to contract. See Gym-N-1 Playgrounds,
Inc. v. Snider, 220 S.W.3d 905, 912 (Tex. 2007). We refuse to amend the contract judicially to
substitute an unsupported standard for the contracted-for requirement that El Paso “will have
exercised due diligence.”

El Paso’s initial obligation to have exercised due diligence does not limit the risk allocated
to MasTec for omissions and inaccuracies in El Paso’s foreign crossings information. In fact, the
record indicates that MasTec understood the joint obligation contemplated by the contract.
MasTec’s comptroller for the project testified that “[i]t’s standard procedure in every job” for the
contractor to survey a pipeline’s right-of-way to identify foreign crossings and their exact location.
He further testified that such work was within MasTec’s scope of work under this contract, and that
MasTec’s bid included the cost of hiring a surveying crew to locate foreign crossings. MasTec
included a 15% markup in the bid as a contingency for undiscovered foreign crossings, higher than
the 10% usually included for similar projects. Additionally, MasTec’s senior vice president
acknowledged that, under Article 7.1(e) of the contract (“anything in this Contract . . .
notwithstanding”), MasTec assumed the risk of unknown foreign crossings. In its response to El
Paso’s motion for judgment notwithstanding the verdict, MasTec even admitted that if El Paso
exercised due diligence in identifying foreign crossings, “MasTec would be responsible for the costs
associated with those crossings unidentified on the Drawings.” The problem arises in this case
because although MasTec understood the risk of underground surprises and knew it assumed the risk
for such surprises, even including a contingency markup in its bid, MasTec, which was new to

pipeline construction, underestimated the amount of that risk and submitted a very low bid. The role
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of the courts is not to protect parties from their own agreements, but to enforce contracts that parties
enter into freely and voluntarily. See Wood Motor Co. v. Nebel, 238 S.W.2d 181, 185 (Tex. 1951).

MasTec argues that our construction of the contract renders meaningless other provisions,
such as those relating to weather conditions, acts of God, and bodily injury. But those conditions
and circumstances do not arise in the context of the physical environment of the pipeline’s path, and
thus do not fall within the plain language of the “all risks” provision at issue here, which limits the
risks MasTec assumed to “conditions pertaining to the Work.” The fact that those other risks are
expressly addressed elsewhere in the contract does not affect the meaning of the “all risks”
provisions in 7.1(e) and 8.1(a)(7). In fact, those other contract provisions support our reading of the
contract because they show that the parties knew how to state clearly when some risks were not to
be assumed by MasTec.

Our jurisprudence supports this construction of the contract. In Lonergan v. San Antonio
Loan & Trust Co., we held that for an owner to be liable to a contractor for a breach of contract
based on faulty construction specifications, the contract must contain terms that could fairly imply
the owner’s “guaranty of the sufficiency of the specifications,” which were provided to the owner
by an architect. 104 S.W. at 1066. Here, as in Lonergan, El Paso did not guarantee the accuracy of
Gullett’s alignment sheets. El Paso and MasTec both relied on what Gullett’s surveyors were able
to locate, with the negotiated provision that MasTec would confirm the surveyor’s work and assume
the risks of “subsurface conditions, obstructions, and other conditions pertaining to the Work.” We
adhere to the “practically . . . universal rule” that “where one agrees to do, for a fixed sum, a thing

possible to be performed, he will not be excused or become entitled to additional compensation,
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because unforeseen difficulties are encountered.” City of Dallas v. Shortall, 114 S.W.2d 536, 540
(Tex. 1938) (internal quotation marks omitted).

Someone has to bear the loss of the additional costs of constructing the pipeline around the
undiscovered foreign crossings. As in Lonergan, “the parties were each competent to contract, and
there is no circumstance indicating the slightest unfairness in the transaction.” 104 S.W. at 1065.
While MasTec was new to this type of construction project, it is a sophisticated party and
presumably had experienced attorneys review the contract. See Schlumberger Tech. Corp. v.
Swanson,959 S W.2d 171, 179 (Tex. 1997) (allowing sophisticated parties to contractually preclude
a claim for fraudulent inducement); see also Italian Cowboy Partners, Ltd. v. Prudential Ins. Co.
of Am., 341 S.W.3d 323, 350 (Tex. 2011). And there is nothing to suggest that the contractual
provisions at issue here are unique or novel. Sophisticated parties, like all parties to a contract, have
“an obligation to protect themselves by reading what they sign.” Thigpen v. Locke, 363 S.W.2d 247,
253 (Tex. 1962). Ultimately, this contract “constitute[s] the allocation by market participants of
risks and benefits” regarding the pipeline’s construction. Provident Life Ins. & Accident Ins. Co. v.
Knott, 128 S.W.3d 211, 220 (Tex. 2003). “The Court’s role is not to redistribute these risks and
benefits but to enforce the allocation that the parties previously agreed upon.” Id. (citing 11
RICHARD A. LORD, WILLISTON ON CONTRACTS § 31.5 (4th ed. 2003)).

We have an obligation to construe a contract by the language contained in the document. We
have “long recognized Texas’ strong public policy in favor of preserving the freedom of contract.”
Fairfield Ins. Co. v. Stephens Martin Paving, L.P.,246 S.W.3d 653, 664 (Tex. 2008); see also Wood

Motor Co. v. Nebel, 238 S.W.3d 181, 185 (Tex. 1951). “Freedom of contract allows parties to . . .
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allocate risk as they see fit.” Gym-N-I Playgrounds, Inc.,220 S.W.3d at 912. Contract enforcement
is an “indispensable partner” to the freedom of contract. Fairfield,246 S.W.3d at 664. Were we to
hold in MasTec’s favor, and conclude that El Paso must bear the risk of unknown underground
obstacles under this contract, we would render meaningless the parties’ risk-allocation agreement
and ultimately prohibit sophisticated parties from agreeing to allocate risk in construction contracts.
See Gyn-N-I Playgrounds, Inc., 220 S.W.3d at 912; Italian Cowboy Partners, 341 S.W.3d at 333
(instructing that we examine the entire writing and harmonize all provisions, rendering none
meaningless). That result would undermine the longstanding policy of this state.
V. Conclusion

For the reasons expressed above, we hold that the contract allocated risk for undiscovered
foreign crossings to MasTec, and MasTec therefore must bear the loss of additional costs associated
with the unknown foreign crossings. Because MasTec was contractually obligated to bear this loss,
we agree with the trial court that the jury’s answers to questions about MasTec’s recovery for breach
of contract based on due diligence are immaterial. Accordingly, we reverse the court of appeals’

judgment and reinstate the judgment of the trial court.

Paul W. Green
Justice

OPINION DELIVERED: December 21, 2012
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IN THE SUPREME COURT OF TEXAS

No. 10-0648

EL PASO FIELD SERVICES, L.P. AND
GULFTERRA SOUTH TEXAS, L.P. F/K/A/
EL PASO SOUTH TExAS, L.P.,
PETITIONERS,

V.

MASTEC NORTH AMERICA, INC.
AND MASTEC, INC.,
RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FIRST DISTRICT OF TEXAS

JusTICE GUZMAN, joined by JUSTICE MEDINA and JUSTICE LEHRMANN, dissenting.

Since early in Texas’s statehood, this Court has recognized that specific laws prevail over
conflicting general laws.! For over eight decades, we have applied the same principle when
construing contracts.? In this contract dispute over a due diligence obligation, two clauses required
El Paso to perform due diligence in locating foreign crossings while another clause stated that
MasTec assumed all risk pertaining to the work, notwithstanding other provisions in the contract.

Our time-honored rules of construction require us to interpret the specific due diligence provisions

' Story v. Runkle, 32 Tex. 398, 400 (1869).

2 Kuntzv. Spence, 67 S.W.2d 254,257 (Tex. 1934); Great S. Life Ins. Co. v. Cherry,24 S.W.2d 512,513 (Tex.
Civ. App.—Eastland 1930, writ ref’d).
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as an exception to the general all risk provision, thereby giving both meaning. But today, the Court
departs from that time-honored tradition and negates the due diligence provisions in their entirety.
Whatever method an owner chooses to locate foreign crossings, the industry standard is to disclose
85-90% of them. ElPaso disclosed only 35%. The jury was entitled to—and did—find that El Paso
did not exercise due diligence. Because I cannot agree with the Court’s significant departure from
our long line of precedents governing our approach to contract construction, I respectfully dissent.
I. Factual Background

This case involves the replacement of a metal pipeline. When a pipeline crosses a foreign
object (such as other pipelines, roads, rivers, fences, and other structures), that object is referred to
as a foreign crossing. Replacing the portion of a pipeline at a foreign crossing often requires the
investment of a significant amount of resources, most notably manpower. It is customary for
pipeline owners to compile information on foreign crossings (known as alignment sheets) as the
foreign crossings to their pipelines are built or modified. As a matter of due course, at the time a
pipeline is going to be replaced, owners make their alignment sheets available to bidding contractors
so they evaluate the potential need for additional time or resources and factor that additional criteria
into the bid. In some cases, a contractor will be able to inspect the pipeline easement before bidding
the job, but such an inspection will not always detect fiberglass or plastic pipelines. Metal detectors
cannot detect such lines if they have no metal tracers, and pipelines are not always marked on the
surface. The most accurate pre-bid method of identifying foreign crossings is from the owner’s

alignment sheets.
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Here, El Paso purchased a 68-mile pipeline built during World War II. El Paso decided to
replace the line because it was too shallow. El Paso had received the preliminary alignment sheets
dating to before the pipeline was built. It had no alignments sheets showing foreign crossings built
since 1940. An El Paso representative described its alignment sheets as “very inadequate, but it is
all we had to work with.”

Accordingly, El Paso hired a surveying company to assess the route and identify foreign
crossings. The surveyor testified that El Paso did not ask him to detect lines with no metal. The
surveyor walked the line using metal detectors and noting physical markings of lines. At a pre-bid
meeting, El Paso disclosed to pipeline contractors the surveyor’s alignment sheets—which showed
280 foreign crossings. The industry practice for contractors is to allocate a 10—15% contingency in
a bid to account for, among other things, unexpected and unidentified foreign crossings.

El Paso owned another pipeline of the same size in the same right of way. El Paso had a
survey for that adjacent pipeline that showed significantly more foreign crossings than the survey
of the pipeline at issue here.’

After soliciting bids, El Paso selected MasTec, which submitted the lowest bid. Importantly,
the contract they agreed to twice specified that “[El Paso] will have exercised due diligence in
locating foreign pipelines and utility line crossings.” The contract also provided “that anything in
this Contract or in any representations, statements or information made or furnished by [El Paso] or

any of its representatives notwithstanding, [MasTec] assumes full and complete responsibility for

3 Valero also owned a pipeline in the same right of way. A Valero representative was on site while MasTec was
replacing El Paso’s pipeline, and Valero’s alignment sheets showed significantly more foreign crossings than El Paso
disclosed. El Paso never contacted Valero regarding this information.
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any such conditions pertaining to the Work, the site of the Work or its surroundings and all risks in
connection therewith.”

Once the pipeline replacement construction commenced, MasTec hired Steve Edwards, who
specialized in detecting foreign crossings, to work ahead of the construction crew to confirm the
location of foreign crossings. Edwards used a metal detector, referred to as an M-scope, to locate
metal lines as well as fiberglass and PVC lines with metal tracers. But the device could not detect
lines containing no metal. Edwards testified that the only method to identify such lines is to speak
with landowners to generally determine where pipelines are situated and then pressure wash and
remove the soil to locate the lines.

In a typical job, Edwards testified he would discover 5—10% more foreign crossings than an
owner had disclosed. Here, Edwards located approximately 794 total foreign crossings*—284%
more than El Paso disclosed. The jury found that El Paso failed to comply with the contract. At
trial, the jury was asked whether El Paso exercised due diligence in locating foreign crossings. The
jury found that El Paso breached the contract.

II. Discussion

The primary goal when construing a written contract is to ascertain the true intent of the
parties as expressed in the writing. Valence Operating Co. v. Dorsett, 164 S.W.3d 656, 662 (Tex.
2005). We accomplish this by examining the entire writing so as to harmonize all provisions and

render none meaningless. Id.; King v. Dallas Fire Ins. Co., 85 S.W.3d 185, 193 (Tex. 2002). “No

* As the Court notes, other evidence in the record indicates there could have been even more than 794 foreign
crossings, but MasTec only claims there were 794 foreign crossings in this appeal. _ S.W.3dat __,n.2.
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single provision taken alone will be given controlling effect; rather, all the provisions must be
considered with reference to the whole instrument.” Coker v. Coker, 650 S.W.2d 391, 393 (Tex.
1983). To harmonize conflicting provisions, we treat narrow provisions as exceptions to general
provisions. Forbau v. Aetna Life Ins. Co., 876 S.W.2d 132, 133-34 (Tex. 1994); see also Jackson
v. State Office of Admin. Hearings, 351 S.W.3d 290, 297 (Tex. 2011); Kuntz v. Spence, 67 S.W.2d
254, 257 (Tex. 1934); Great S. Life Ins. Co. v. Cherry, 24 S.W.2d 512, 513 (Tex. Civ.
App.—Eastland 1930, writ ref’d).

Construing the contract here requires that we examine the term due diligence. Because the
contract did not define due diligence, we must ascribe the term its ordinary meaning. Heritage Res.,
Inc. v. NationsBank,939 S.W.2d 118, 121 (Tex. 1996). As the Court notes, Black’s Law Dictionary
defines due diligence as “[t]he diligence reasonably expected from, and ordinarily exercised by, a
person who seeks to satisfy a legal requirement or to discharge an obligation.” BLACK’S LAW
DICTIONARY 523 (9th ed. 2009). We have stated that ““diligence’ is relative and incapable of exact
definition. Its meaning must be determined by the circumstances of each case. Reasonable diligence
has been defined as such diligence that an ordinarily prudent and diligent person would exercise
under similar circumstances.” Stricklandv. Lake, 357 S.W.2d 383, 384 (Tex. 1962). Due diligence
“is usually a question of fact.” Id.

In construing the term as requiring MasTec to shoulder the risk for El Paso’s lack of
diligence, the Court ignores well settled rules of construction that no clause should be rendered

meaningless and that a narrow provision is construed as an exception to a conflicting general
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provision. And because there was some evidence that El Paso failed to use due diligence, we should
not disturb the jury’s finding.
A. The Court Negates the Due Diligence Requirements

The Court maintains that its reading of the contract does not negate the due diligence
requirements but instead contemplates a joint effort with El Paso conducting a survey and MasTec
assuming the risk for the inaccuracies in the survey. But substantively, this reading negates the due
diligence clauses. What if El Paso hired a surveyor that found zero foreign crossings? Is it plausible
that the parties would intend that such a finding constitutes due diligence? Under the Court’s
rationale, such an illogical approach would have been the intended outcome merely because El Paso
hired a surveyor. The Court is in effect rewriting the contract to negate the due diligence
requirements and, in so doing, violates our long-standing rules of interpretation.

We determine the intent of the parties by assessing the entire writing and giving effect to all
provisions. Valence Operating, 164 S.W.3d at 662. In order to assure that no one provision controls
all others, we have long treated specific provisions as exceptions to general provisions. Forbau, 876
S.W.2d at 133-34; Kuntz, 67 S.W.2d at 257; Cherry, 24 S.W.2d at 513. The clause the Court relies
on is unquestionably general (that MasTec assumes all risk, notwithstanding other provisions). The
clauses stating that El1 Paso must use due diligence in locating foreign crossings are specific. But
rather than giving both provisions meaning (as we must) by treating the diligence provisions as a
limited exception to the risk provision, the Court negates the diligence provisions in their entirety.
To do so forces MasTec to shoulder the due diligence burden the contract squarely places on El Paso.

Here, the contract requires that we give meaning to both provisions and allow the jury to decide
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whether El Paso’s disclosure satisfied its due diligence obligation. The Court ignores well settled
rules and, in error, disregards the jury’s verdict.

To illustrate the importance of ascribing some meaning to a due diligence clause, an example
is helpful. The parties’ contract contains a force majeure clause that relieves each party of liability
for failure to perform due to a force majeure event. This force majeure clause would presumably
include hurricanes. Hurricanes are risk. Under the Court’s view, MasTec would assume the risk of
a hurricane in the all risk clause, despite the fact that it specifically bargained to not assume the risk
of a hurricane in the force majeure clause.” But such an interpretation renders the force majeure
clause meaningless—an outcome we seek to avoid. Valence Operating, 164 S.W.3d at 662; Coker,
650 S.W.2d at 393. The rules of construction are in place to determine the intent of the parties when
harmonizing conflicting provisions. Valence Operating, 164 S.W.3d at 662. They do precisely that
here by specifically allocating narrow risks (such as force majeure events and due diligence for
locating foreign crossings) and then shouldering MasTec with all other risk.

There are circumstances in which an all risk provision may trump a due diligence provision.
For example, the due diligence clause could: (1) state the information provided was a courtesy but

due diligence was within the contractor’s scope of work;® (2) disclaim any accuracy of the due

5 Granted, the all risk clause relates to “conditions pertaining to the Work.” But MasTec encountered one
hurricane and two tropical storms during the work, which dropped 66” of rain on the work site. No one disputes that
this rain had a significant impact on the work site.

6 See, e.g., Geodyne Energy Income Prod. P’ship I-E v. Newton Corp., 161 S.W.3d 482, 488 (Tex. 2005).
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diligence; or (3) have the other party disclaim any reliance on the due diligence.” This contract
contained no such disclaimers.

The description of El Paso’s alignment sheets as due diligence along with the lack of
disclaimers brings this case outside the ambit of our holdings in Lonergan v. San Antonio Loan &
Trust Co., 104 S.W. 1061 (Tex. 1907), and City of Dallas v. Shortall, 114 S.W.2d 536 (Tex. 1938).
Lonergan involved an owner supplying an architect’s defective specifications to a contractor.
Lonergan, 104 S.W. at 1065. We based our holding that the owner was not liable to the contractor
for the defective specifications on two principles. Id. First, the contractor in all probability knew
better than the owner that the architect’s specifications were defective. Id. Here, El Paso had
superior knowledge of the foreign crossings as it owned the pipeline and owned another pipeline in
the same easement with alignment sheets showing significantly more foreign crossings. Second, in
Lonergan, the contract in no way made the owner the guarantor of the accuracy of the specifications.
Id. at 1066. Here, the contract stated that the owner’s investigation and disclosure of the foreign
crossings was “due diligence.” Lonergan does not support El Paso.

Likewise, Shortall does not support El Paso. There, the owner stated: “In case these
specifications or plans are not thoroughly understood, parties making bids shall apply to the Engineer
for further information before bids are submitted, as no claims on any such grounds will be
entertained . . ..” 114 S.W.2d at 538. El Paso made no such disclaimer advising that the foreign

crossings “are not thoroughly understood” but instead stated that its alignment sheets constituted due

7 See, e.g., Italian Cowboy Partners, Ltd. v. Prudential Ins. Co. of Am., 341 S.W.3d 323, 331 (Tex. 2011)
(discussing the effect of disclaimers of reliance on fraudulent inducement claims).
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diligence. El Paso’s use of the term due diligence and the lack of any disclaimers effectively vitiate
its reliance on Lonergan or Shorthall.

B. There Is Some Evidence El Paso
Did Not Use Due Diligence

Construing the contract to mean that the due diligence clauses required El Paso to use due
diligence (as they must), we must determine if there is some evidence supporting the jury’s finding
that El Paso breached its obligation. We have defined due diligence as what an ordinarily prudent
and diligent person would do in similar circumstances. Strickland, 357 S.W.2d at 384. We have
also discussed due diligence in the oil and gas context in terms of industry practice. See Exxon Corp.
v. Emerald Oil & Gas Co., L.C., 348 S.W.3d 194, 206 (Tex. 2011).

Here, the testimony indicates that the industry standard is for contractors to allot a 10—15%
contingency for such things as foreign crossings an owner did not disclose. In other words, the
industry standard is for owners to disclose 85-90% of foreign crossings. El Paso disclosed 35% of
the foreign crossings. The gross disparity between the industry standard and El Paso’s disclosure
evinces that El Paso failed to use due diligence and the jury’s finding must not be disturbed.

The Court attempts to distinguish this undisputed testimony in two ways: (1) that industry
standards are not necessarily synonymous with industry practices; and (2) that the standard for due
diligence for older pipelines is the same as for newer pipelines. The record is devoid of support for
either position. First, the Court is unable to cite any authority for treating industry standards and
practices differently in the due diligence context. If an owner used a novel method of locating

pipelines and found 100% of them, it would be difficult to claim that it failed to use due diligence.

000135



Regardless of the practice El Paso employed (hiring a surveyor and not instructing it to locate non-
metal lines), it grossly failed to meet the industry standard (identifying 85-90% of pipelines). The
failure in the Court’s interpretation is that El Paso warranted the work in locating foreign crossings
as due diligence: “[El Paso] will have exercised due diligence in locating foreign pipelines and utility
line crossings.” Under the guise of industry practice, the Court changes the focus of due diligence
to the hiring of a surveyor—not the locating of foreign crossings.

Neither is there support for the Court’s assertion that the standard for older pipelines is the
same. The Court again conflates categories to rewrite the contract. Due diligence looks at similar
situations. Strickland,357 S.W.2d at 384. Older pipelines can have non-metal foreign crossings that
were placed before laws required metal tracers in non-metal lines. El Paso’s method of using a metal
detector and visual inspection may well be suitable for locating foreign crossings for a newer
pipeline (which involves few unidentified, non-metal foreign crossings). But El Paso’s method was
unsuitable for an older pipeline with a significant number of non-metal lines, as evinced by El Paso’s
1940s survey of an adjacent pipeline identifying significantly more foreign crossings than the recent
survey of the pipeline at issue. Due diligence, as it is commonly understood, requires that El Paso
use greater efforts in locating foreign crossings in an older pipeline, such as instructing the surveyor
to locate non-metal lines. EIl Paso could have avoided its obligation, assuming it considered it
onerous, by simply disclaiming due diligence. It did not do so here.

In any event, El Paso’s methodology was so deficient that it identified only 35% of foreign

crossings, far less than the industry standard of 85-90% and even less than El Paso’s survey from
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its adjacent pipeline in the 1940s. There is some evidence to support the jury’s finding that El Paso
breached its obligation.
I1I. Conclusion

Well settled rules of contract construction require us to construe the due diligence clauses
in this contract as a limited exception to the all risk clause. Ignoring these well settled rules, the
Court renders meaningless a more specific provision. The industry standard is for owners to disclose
85-90% of foreign crossings. Here, El Paso disclosed a mere 35%. In sum, the jury was entitled
to find that El Paso breached its due diligence obligation, and we should not set aside its finding.

I respectfully dissent.

Eva M. Guzman
Justice

OPINION DELIVERED: December 21, 2012
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IN THE SUPREME COURT OF TEXAS

No. 10-0666

THE CITY OF ROUND ROCK, TEXAS AND
ROUND ROCK FIRE CHIEF LARRY HODGE, PETITIONERS,

V.

JAIME RODRIGUEZ AND ROUND ROCK
FIRE FIGHTERS ASSOCIATION, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Argued December 8, 2011

JUSTICE GREEN delivered the opinion of the Court, in which JUSTICE JOHNSON, JUSTICE
WILLETT, JUSTICE GUZMAN, JUSTICE BOYD, and JUSTICE DEVINE joined.

CHIEF JUSTICE JEFFERSON filed a dissenting opinion, in which JUSTICE HECHT and JUSTICE
LEHRMANN joined.

In this statutory construction case, we are asked to decide whether section 101.001 of the
Texas Labor Code grants unionized public-sector employees in Texas the right to, upon request, have
union representation during an internal investigatory interview when the employee reasonably
believes the interview may result in disciplinary action. The court of appeals held that section
101.001 confers such a right. 317 S.W.3d 871, 875 (Tex. App.—Austin 2010, pet. granted).

Although private-sector employees and federal public-sector employees both possess such a
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representation right, we hold that the Texas Legislature has not granted that right to public-sector
employees in Texas. Cf. 5 U.S.C. § 7101(b); NLRB v. Weingarten, Inc.,420 U.S. 251, 260 (1975)
(interpreting 29 U.S.C. § 157). We reverse the judgment of the court of appeals and render judgment
that section 101.001 of the Labor Code does not confer on public-sector employees in Texas the right
to union representation at an investigatory interview that the employee reasonably believes might
result in disciplinary action.
I. Factual Background

In July 2008, Round Rock Fire Chief Larry Hodge called fire fighter Jaime Rodriguez into
a meeting in Chief Hodge’s office. In the room, Chief Hodge was joined by the assistant fire chief
and Rodriguez’s battalion chief. Chief Hodge told Rodriguez that the purpose of the meeting was
to conduct an internal interview of Rodriguez regarding a personnel complaint that Chief Hodge had
filed against him. Chief Hodge alleged that Rodriguez had misused his sick leave earlier that month
to get a physical examination to pursue employment with the Austin Fire Department. The
complaint stated, “Since this is an Internal Interview you may not be represented during our meeting;
however, if a pre-disciplinary meeting is set following our meeting you would be eligible for
representation at that time.” The complaint also prohibited Rodriguez from discussing the complaint
with anyone other than Rodriguez’s attorney, including union leadership and other union members.

Before the interview began, Rodriguez asserted the right to union representation, requesting
to have a representative from the Round Rock Fire Fighters Association (the Association) present
during the interview. Chief Hodge denied Rodriguez’s request and interviewed him without

Association representation. In October 2008, Chief Hodge again met with Rodriguez to discuss
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potential discipline for the conduct alleged in the personnel complaint. Rodriguez did not ask for
a union representative at that meeting. Chief Hodge allowed Rodriguez to choose between being
discharged and accepting a five-day suspension without right of appeal. A few days later, Rodriguez
executed an agreement that opted for the five-day suspension.

Three months later, Rodriguez and the Association filed a declaratory judgment action,
alleging that Chief Hodge and the City of Round Rock violated Rodriguez’s right to union
representation, and asserting that such a right is conferred by section 101.001 of the Texas Labor
Code. Rodriguez and the Association also sought to enjoin Chief Hodge and the City from denying
Rodriguez and other fire fighters their right to representation at future investigatory interviews. The
trial court denied a motion for summary judgment filed by Chief Hodge and the City, and granted
a motion for summary judgment filed by Rodriguez and the Association. In its final judgment, the
trial court declared that Rodriguez was denied his right to union representation under section 101.001
ofthe Labor Code, and enjoined Chief Hodge and the City from further denying fire fighters the right
to, upon request, be represented by the Association at investigatory interviews they reasonably
believe might result in discipline. The court of appeals affirmed the decision. 317 S.W.3d at 875.

I1. The Weingarten Decision

The right to union representation in an investigatory interview derives from the United States

Supreme Court’s decision in NLRB v. Weingarten, 420 U.S. 251 (1975), the seminal case regarding

private-sector employee representation rights. In that case, an employer challenged the National
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Labor Relations Board’s (NLRB) determination that Section 7 of the National Labor Relations Act
(NLRA) granted private-sector employees the right to have a union representative present at an
investigatory interview when the employee reasonably believes that the interview could result in
disciplinary action. Id. at 260. The NLRB determined that this right inhered in Section 7’s
guarantee of the right of employees to engage in “concerted activities for . . . mutual aid or
protection.” Id. at 252; see 29 U.S.C. § 157. The Supreme Court held that the NLRB permissibly
construed Section 7 to confer the representation right, noting that the NLRB’s construction may not
be required by the statute’s text. Weingarten, 420 U.S. at 266—67. In doing so, the Supreme Court
explained that the NLRB’s decisions are “subject to limited judicial review” because of the NLRB’s
“special function” in interpreting Section 7 and its “special competence” in the field of labor-
management relations. Id. at 267. Following Weingarten, Congress extended the representation
right to federal public-sector employees. 5 U.S.C. § 7101(b). Thus, the right to union representation
during investigatory interviews currently applies nationally to all private-sector employees and
federal public-sector employees.
I11. Statutory Construction

Statutory construction is a question of law, and review is conducted de novo. Entergy Gulf
States, Inc. v. Summers, 282 S.W.3d 433, 437 (Tex. 2009). Our ultimate purpose when construing
a statute is to discover the Legislature’s intent. /d. We examine the statute’s text, as it provides the

best indication of legislative intent. /d.
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A. The Plain Language of Section 101.001 Does Not Confer
the Representation Right Asserted by Rodriguez

Section 101.001, captioned “Right to Organize,” provides: “All persons engaged in any kind
of labor may associate and form trade unions and other organizations to protect themselves in their
personal labor in their respective employment.” TEX. LAB. CODE § 101.001; see also Waffle House,
Inc. v. Williams, 313 S.W.3d 796, 809 (Tex. 2010) (“[T]he title of [a statute] carries no weight, as
a heading does not limit or expand the meaning of a statute.” (internal quotation marks omitted)).
While the statute is broad, we do not read it as conferring, by its plain language, the specific right
to have a union representative present at an investigatory interview that an employee reasonably
believes might result in disciplinary action. In fact, on its face, the statute confers only one explicit
right: the right to organize into a trade union or other organization. By its plain terms, the statute
makes it lawful for employees to form labor unions or other organizations, and specifically, those
organizations created to protect them in their employment. It says nothing about any rights that may
attach once such unions are formed.

Indeed, this Court has previously recognized this construction of section 101.001 when
discussing the joint purpose of a former codification of section 101.001 and section 101.002 of the
Labor Code, which addresses the rights of individuals to influence others in employment matters.
See Best Motor Lines v. Int’l Bhd. of Teamsters, Chauffeurs, Warehousemen & Helpers of Am.,
Local No. 745,237 S.W.2d 589, 598 (Tex. 1951). We stated that these statutes are “the very statutes
which give the unions life” and that, “[u]nder these statutes, labor unions are permitted to organize

and work for the betterment of their members.” Id. We clearly delineated the specific roles of each
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statute: Section 101.001 confers the right to organize into a union, and section 101.002 then
provides substance to that right by allowing employees to influence other employees to enter, refuse,
or quit employment. Id.; see also TEX. LAB. CODE §§ 101.001, .002; Connell Constr. Co. v.
Plumbers & Steamfitters Local Union No. 100,421 U.S. 616,636 n.18 (1975) (noting that a former
codification of sections 101.001 and 101.002 “declare that it is lawful for workers to associate in
unions and to induce other persons to accept or reject employment”); United Mine Workers of Am.
v. Coronado Coal Co., 259 U.S. 344, 386 n.1 (1922) (describing a former codification of section
101.001 as being enacted for the purpose of ““[1]egalization of labor unions and labor combinations™);
Webb v. Cooks’, Waiters’ & Waitresses’ Union, No. 748,205 S.W. 465, 469 (Tex. Civ. App.—Fort
Worth 1918, writ ref’d) (stating that a former codification of section 101.001 “provid[es] that it shall
be lawful for persons engaged in any kind of labor to associate themselves together and form unions”
and that a former codification of section 101.002 then makes a “declaration relating to the rights and
privileges of such associations™). Our sister court, the Court of Criminal Appeals, has also
recognized the limited scope of a former codification of section 101.001, stating that it “grants the
right to a person to organize or become a member of a labor union.” Ex parte Waltrip,207 S.W.2d
872, 874 (Tex. Crim. App. 1948).

This reading of section 101.001 comports with other labor-related provisions in the Texas
statutes, which are premised on section 101.001’s right to form unions. While section 101.001
protects the right of employees to organize into labor unions, section 101.052 of the Labor Code
protects the “right to work.” See TEX. LAB. CODE § 101.052; see also Lunsford v. City of Bryan, 297

S.W.2d 115, 117 (Tex. 1957) (describing a former codification of section 101.052 as our “right-to-
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work” statute). This Court has recognized that the “intent [of the right-to-work statute] seems
obvious to protect employees in the exercise of the right of free choice of joining or not joining a
union.” Lunsford,297 S.W.2d at 117 (emphasis added); see also McNatt v. Lawther,223 S.W. 504,
505 (Tex. Civ. App.—Amarillo 1920, no writ) (holding that, prior to enactment of the right-to-work
statute, a previous codification of section 101.001 protected only the right of employees to organize,
and thus it allowed employers to fire employees for joining a union).

Similarly, our construction of section 101.001—as conferring the right to organize into
unions— is in accord with Chapter 617 of the Texas Government Code, which defines specific rights
of Texas public-sector labor unions. See TEX. Gov’T CODE §§ 617.001—.003 (expressly disarming
public-sector unions of rights usually enjoyed in the private sector, such as striking and collective
bargaining); id. § 617.005 (granting public-sector unionized employees the limited right “to present
grievances concerning their wages, hours of employment, or conditions of work either individually
or through a representative that does not claim the right to strike™); see also Tex. Att’y Gen. Op. No.
H-422 (1974) (determining that implicit in section 617.005 “is the notion that public officials should
meet with public employees or their representatives at reasonable times and places to hear their
grievances concerning wages, hours of work, and conditions of work”). Chapter 617, while
conferring the right to present grievances, does not confer the right to union representation during
investigatory interviews.

B. Section 7 of the NLRA Differs Significantly from Section 101.001
Although we look to federal statutes and case law when a Texas statute and federal statute

are “animated in their common history, language, and purpose,” see Barr v. City of Sinton, 295
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S.W.3d 287,296 & n.42 (Tex. 2009), key differences between the NLRA and the state statutes here
compel a different result from that reached by the United States Supreme Court in Weingarten. See
Weingarten, 420 U.S. at 260.

Section 7 of the NLRA states, in relevant part:

Employees shall have the right to self-organization, to form, join, or assist labor

organizations, to bargain collectively through representatives of their own choosing,

and to engage in other concerted activities for the purpose of collective bargaining

or other mutual aid or protection . . . .
29 U.S.C. § 157. In contrast, section 101.001 provides:

All persons engaged in any kind of labor may associate and form trade unions and

other organizations to protect themselves in their personal labor in their respective

employment.
Tex. LaB. Copk § 101.001. Although Rodriguez and the dissent argue that the language is
“substantially similar,”  S.W.3dat __ , we read the statutes as substantially dissimilar.

Section 7 confers four rights that union members can invoke for their protection: (1) “self-
organization”; (2) “form, join, or assist labor organizations”; (3) “bargain collectively through
representatives of their own choosing”; and (4) “engage in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection.” 29 U.S.C. § 157. The Weingarten right
recognized by the Supreme Court is rooted in that fourth right—*“the individual right of the
employee, protected by [Section] 7 of the Act, ‘to engage in . . . concerted activities for . . . mutual

b

aid or protection.”” Weingarten, 420 U.S. at 252 (omissions in original). Because Section 7
guarantees private-sector employees the specific right to collective bargaining and the more general

right to engage in other concerted activity toward collective bargaining or some other sort of aid or
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protection—rights that attach once unions are formed—the Supreme Court concluded that the
language of Section 7 could include the Weingarten right. See id at 260—61. While section 101.001
mirrors Section 7 in conferring the first right—a right to organize—and part of the second—a right
to form unions and other organizations—granted to private-sector employees, nothing in section
101.001 allows us to reach the same conclusion. See TEx. LAB. CODE § 101.001. Just as the Fifth
Circuit declined to find a representation right for railway employees because the Railway Labor Act
lacks the “concerted activities” language found in the NLRA, see Johnson v. Express One Int’l Inc.,
944 F.2d 247, 251 (5th Cir. 1991), we cannot find a representation right in section 101.001 without
similar “concerted activities” language. Seeid. (warning against applying NLRA case law to statutes
with language that “differs substantially” from the NLRA). Cf. N.Y.C. Transit Auth. v. N.Y. State
Pub. Emp’t Relations Bd., 864 N.E.2d 56, 56 (N.Y. 2007) (holding that a state statute that differed
materially from the text of NLRA Section 7 and lacked ‘““concerted activities for . . . mutual aid or
protection” language did not give a representation right to public-sector employees).

The dissent suggests that the mere inclusion of the word “protect” in the statute indicates the
Legislature’s intent to grant unionized public-sector employees specific rights to enable them to seek
protection in their employment, including the right to union representation during investigatory

interviews.!  S.W.3dat . But, as explained above, there is nothing in the statute to indicate

" To reach this conclusion, the dissent’s construction impliedly requires “associate” to mean “to join together
for the purpose of representing each other.” In other words, the dissent’s construction of section 101.001 would read
that employees may “join together for the purpose of representing each other . . . to protect themselves.” However,
“associate” means “to come together as partners, fellow workers, colleagues, friends, companions, or allies” and does
notinclude aright of representation. See, e.g., WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (2002). Itis unclear
what limits, if any, the dissent believes the statute imposes on that right to representation, or whether the dissent would
somehow judicially impose limits on the statutory language to recognize only the narrow representation right at issue
in this case. The plain language of section 101.001 supports our holding in this case, negating the necessity to impose

9
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such an intent. We read “protect” as describing the purpose around which individuals would
organize and form unions, pursuant to the right conferred under section 101.001. The Legislature
grants and denies rights to unionized public-sector employees by specific enactment. See, e.g., TEX.
Gov’t CoDE § 617.002(a) (denying public-sector employees the right to bargain collectively); id.
§ 617.003 (denying public-sector employees the right to strike); id. § 617.005 (granting public-sector
employees the right to present their grievances concerning wages, hours, or conditions of work
through a union representative). Atmost, the inclusion of “protect” serves as a limitation on the type
ofunion or organization—those formed to protect employees in their employment—whose members
are subject to those specific enactments that grant rights, such as the right to present work-related
grievances, and deny rights, such as collective bargaining and the right to strike. This reading does
not deprive section 101.001 of meaning; rather, when read in connection with the grants and denials
of specific rights, it gives section 101.001 precisely the meaning the plain language indicates the
Legislature intended: Texas public employees have the right to band together and form labor unions.
C. The Supreme Court’s Analysis in Weingarten Does Not Apply

Weingarten provides little guidance for important reasons. First, there is no question that
Section 7 of the NLRA and the Weingarten decision apply only to private-sector employees. See 29
U.S.C. § 152(2) (excepting from the definition of “employer” “the United States . . . or any State or
political subdivision thereof”). It was not until after the Weingarten decision that Congress

specifically extended the representation right to federal public-sector employees. See 5 U.S.C.

any such limitations under section 101.001—a task that, even if it were required, is better suited for the Legislature.
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§§ 7101(b), 7114(a)(2)(B). In the thirty-eight years since Weingarten was decided, the Texas
Legislature has declined to enact similar legislation.

Second, Section 7 does not expressly confer the Weingarten right, and the Supreme Court
recognized that. See Weingarten, 420 U.S. at 266—67. In Weingarten, the Court merely determined
that the NLRB had permissibly construed Section 7 to find the Weingarten right rooted in the
“concerted activities” portion of that statute, although the language of Section 7 may not actually
grant the right. See id. (stating that even though the NLRB’s construction “may not be required by
[Section 7, it] is at least permissible under it”). The Court afforded the NLRB’s construction
considerable deference because, with its “special competence,” the NLRB is entrusted with
“responsibility to adapt the [NLRA] to changing patterns of life,” and its construction of the NLRA
is therefore “subject to limited judicial review.” See id. at 264—68; see also Pattern Makers’ League
of N. Am., AFL-CIO v. NLRB, 473 U.S. 95, 100 (1985) (“Because of the [NLRB]’s ‘special
competence’ in the field of labor relations, its interpretation of the [NLRA] is accorded substantial
deference.” (citing Weingarten, 420 U.S. at 266)); Beth Israel Hosp. v. NLRB, 437 U.S. 483, 500
(1978) (noting, when construing a different statute, that “[e]ven if the legislative history arguably
pointed toward a contrary view, the [NLRB]’s construction of the statute’s policies would be entitled
to considerable deference” (citing Weingarten, 420 U.S. at 251)). In Texas, we have no NLRB
equivalent. Instead, labor policy and regulation is determined exclusively by the Texas Legislature
and the language of its legislative enactments. And, unlike the United States Congress, the Texas
Legislature has not enacted legislation to confer the right to union representation on Texas public-

sector employees during investigatory interviews.
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Third, as explained above, the Weingarten decision was based on language in Section 7 that
is absent from section 101.001. Without anything resembling Section 7’s “concerted activities”
language, section 101.001 cannot confer on Texas public-sector employees a right to have union
representation during investigatory interviews they reasonably believe may result in disciplinary
action.

D. Related State and Federal Statutory Enactments
Support This Construction of Section 101.001

When a statute is clear and unambiguous, we do not resort to extrinsic aides such as
legislative history to interpret the statute. Entergy,282 S.W.3d at442; see Molinet v. Kimbrell, 356
S.W.3d 407, 414 (Tex. 2011) (“[T]he Legislature expresses its intent by the words it enacts and
declares to be the law.”). In construing a statute, however, we presume that the Legislature acted
with knowledge of the background law and with reference to it. See Tex. Parks & Wildlife Dep’t v.
Dearing, 240 S.W.3d 330, 351 (Tex. 2007).

The Legislature enacted the first codification of section 101.001 in 1899, long before
Congress enacted the NLRA or the Supreme Court decided the Weingarten case. See Act of May
27,1899, 26th Leg., ch. CLIIL, 1899 Tex. Gen. Laws 262, 262. The original 1899 provision stated:

[I]t shall be lawful for any and all persons engaged in any kind of work or labor,

manual or mental, or both, to associate themselves together and form trade unions

and other organizations for the purpose of protecting themselves in their personal

work, personal labor, and personal service, in their respective pursuits and

employments.

Id. At the time this provision was enacted, unions were attempting to clarify their position under

recent state and federal antitrust legislation. See Allen Bradley Co. v. Local Union No. 3, Int’l Bhd.
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of Elec. Workers, 325 U.S. 797, 803 (1945) (discussing this “well known history of the era between
1890 and 1914”). In 1890, Congress passed the landmark Sherman Antitrust Act, which included
language broad enough to consider labor unions to be trusts. Sherman Act, ch. 647, 26 Stat. 209,
209-10 (1890) (codified as amended at 15 U.S.C. §§ 1-7); see also Allen Bradley Co., 325 U.S. at
801 (“The Sherman Act as originally passed contained no language expressly exempting any labor
union activities. Sharp controversy soon arose as to whether the Act applied to unions.”); WILLIAM
HOWARD TAFT, THE ANTI-TRUST ACT AND THE SUPREME COURT 2 (1914) (“Whether Congress
intended it or not, it used language [in the Sherman Antitrust Act] that necessarily forbade the
combination of laborers to restrain and obstruct interstate trade.”). By 1889, Texas had enacted
similar comprehensive antitrust legislation, and the Legislature amended Texas antitrust laws in
1899. See Act of May 25, 1899, 26th Leg., ch. CXLVI, 1899 Tex. Gen. Laws 246, 246; Act of
March 30, 1889, 21st Leg., ch. 117, 1889 Tex. Gen. Laws 141, 141-42. Two days after passing
those amendments, the Legislature enacted the 1899 right-to-organize statute, which included
language clarifying labor’s role under Texas’s antitrust laws. See Act of May 27, 1899, 26th Leg.,
ch. CLIIIL, 1899 Tex. Gen. Laws 262, 262 (“[N]othing herein contained shall be construed to repeal,
affect or diminish the force and effect of any statute now existing on the subject of trusts,
conspiracies against trade, pools and monopolies.”); see Connell Constr. Co., 421 U.S. at 636 n.18
(citing the 1899 right-to-organize statute as “a good example” of state antitrust laws that tend to
make labor activities more likely to violate state antitrust laws).

Courts of appeals have acknowledged this historical context when discussing the former

codification of section 101.001. For example, the Seventh Court of Appeals surmised:
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It was probably the purpose of this legislation to make it clear that the early English

decisions, which held labor unions under certain circumstances to be unlawful, and

our own laws against trusts and combinations in restraint of trade, did not apply to

labor unions. The act merely announced that there was no prohibition of law against

such unions.

McNatt,223 S.W. at 505; see Webb, 205 S.W. at 469 (harmonizing former codifications of sections
101.001 and 101.002 with Texas antitrust statutes).

As the Texas Legislature had done with the 1899 right-to-organize statute, the United States
Congress enacted legislation in 1914 to exempt labor unions from antitrust laws. See Md. & Va.
Milk Producers Ass 'nv. United States,362 U.S. 458, 464 (1960) (explaining that “Congress in 1914
inserted § 6 in the Clayton Act [to exempt] agricultural organizations, along with labor unions, from
the antitrust laws.”). The Clayton Act provides:

Nothing contained in the antitrust laws shall be construed to forbid the existence and

operation of labor . . . organizations, instituted for the purposes of mutual help . . .

or to forbid or restrain individual members of such organizations from lawfully

carrying out the legitimate objectives thereof; nor shall such organizations, or the

members thereof, be held or construed to be illegal combinations or conspiracies in
restraint of trade, under the anti-trust laws.
15 U.S.C. § 17 (emphasis added). This language from the Clayton Act uses terminology similar to
that in Texas’s 1899 right-to-organize statute, the predecessor to today’s section 101.001. See Act
of May 27, 1899, 26th Leg., ch. CLIII, 1899 Tex. Gen. Laws 262, 262 (“[T]he foregoing sections
shall not be held to apply to any combination or combinations . . . for any other purpose in restraint
of trade . . . .” (emphasis added)). In this historical context, it is clear that the 1899 right-to-organize

statute aligns more closely with the Clayton Act of 1914, which partially exempted labor unions

from violating federal antitrust laws, than with Section 7 of the NLRA, which was not enacted until
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much later. The Supreme Court has recognized as much, listing a former codification of section
101.001 alongside the Clayton Act as legislation for the “[I]egalization of labor unions and labor
combinations.” See United Mine Workers of Am., 259 U.S. at 386 n.1; see also Connell Constr. Co.
421 U.S. at 636 n.18 (noting that a former codification of section 101.001 “declare[s] that it is lawful
for workers to associate in unions”).

This legislative context supports a reading of the statute in line with the plain meaning of the
statute—section 101.001 allows individuals to lawfully organize and form labor unions without
violating antitrust laws.

E. If Representation Rights Are to Be Conferred on Texas Public-Sector Employees,
The Legislature Must Make That Policy Determination

We recognize, as the dissent does, that there are good reasons for Texas public-sector
employees to have the same access to union representation in investigatory interviews as private-
sector employees and federal public-sector employees. See  S.W.3dat _ ;see,e.g., Weingarten,
420 U.S. at 262-64. In Texas, however, the Legislature must make this policy determination. See
FM Props. Operating Co. v. City of Austin, 22 S.W.3d 868, 873 (Tex. 2000) (explaining that, in
Texas, legislative power includes the power to set public policy as well as “many functions that have
administrative aspects, including the power to provide the details of the law, to promulgate rules and
regulations to apply the law, and to ascertain conditions upon which existing laws may operate”).
Our role in statutory construction is merely to give effect to the Legislature’s intent by examining
the plain meaning of the statute. See Kimbrell, 356 S.W.3d at 414 (“It is the Legislature’s

prerogative to enact statutes; it is the judiciary’s responsibility to interpret those statutes according
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to the language the Legislature used . . . .””). Here, we must give effect to the statute’s silence on this
issue and the Legislature’s decision not to confer representation rights akin to Weingarten rights on
Texas public-sector employees. See Seay v. Hall, 677 S.W.2d 19, 25 (Tex. 1984) (“While this court
may properly write in areas traditionally reserved to the judicial branch of government, it would be
a usurpation of our powers to add language to a law where the [L]egislature has refrained.”);
Simmons v. Arnim, 220 S.W. 66, 70 (Tex. 1920) (“[Courts] are not the law-making body. They are
not responsible for omissions in legislation. They are responsible for a true and fair interpretation
of the written law.”).

Although it seems an anomaly for Texas public-sector employees to have to face
investigatory interviews alone, we note that the Legislature may have good reasons for treating
public-sector employees in Texas differently from private-sector employees. See, e.g., Cong. of
Indust. Org. v. City of Dallas, 198 S.W.2d 143, 144 (Tex. Civ. App.—Dallas 1946, writref’d n.r.e.)
(“[TThe status of governmental employees, National, State and Municipal, is radically different from
that of employees in private business or industry.”); see also Headquarters Nat’l Aeronautics &
Space Admin., 50 F.LR.A. 601, 608 n.5 (1995) (noting “Congress’[s] recognition that the
[ Weingarten] right to representation might evolve differently in the private and Federal sectors™).
For example, the Legislature may have decided not to extend such a representation right to Texas
public-sector employees because unions in Texas lack authority to engage in collective bargaining,

unlike the union in Weingarten. See TEX. Gov’T CODE § 617.002.

16

000153



IV. Conclusion
We hold that section 101.001 of the Labor Code does not confer on public-sector employees
in Texas the right to union representation when an employee reasonably believes that an
investigatory interview with the employer may result in disciplinary action. Accordingly, the
judgment of the court of appeals is reversed, and we render judgment for declaratory relief consistent

with this opinion. See TEX. R. App. P. 60.2(c).

Paul W. Green
Justice

OPINION DELIVERED: April 5, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0666

THE CITY OF ROUND ROCK, TEXAS AND
ROUND ROCK FIRE CHIEF LARRY HODGE, PETITIONERS,

V.

JAIME RODRIGUEZ AND ROUND ROCK
FIREFIGHTERS ASSOCIATION, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Argued December 8, 2011

CHIEF JUSTICE JEFFERSON, joined by JUSTICE HECHT and JUSTICE LEHRMANN, dissenting.
Fire fighter Jaime Rodriguez learned that his employer, the City of Round Rock, planned to
interview him about a personnel complaint his chief' had filed against him. The chieftold Rodriguez
that, at best, his alleged misreporting of 2.5 hours of sick leave could result in discipline, including
termination of his employment. At worst, Rodriguez could face criminal charges.> The battalion

chief ordered Rodriguez not to discuss the investigation with his union president or any of its

! Unless otherwise noted, references to the “chief” are to Fire Chief Larry Hodge.

2 The chiefadvised Rodriguez that although his answers could not be used against him in a criminal case, they
could affect his employment status. In Garrity v. New Jersey, 385 U.S. 493, 500 (1967), the Supreme Court held that
statements obtained from law enforcement officers and other public employees under threat of discharge could not be
used in subsequent criminal proceedings against those individuals.
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members; if Rodriguez did so, he would be subject to disciplinary action for violating a direct order.
The chief ordered Rodriguez to appear in person, unrepresented, for an interview in the fire chief’s
office. At that interview, the chief, the assistant fire chief, and the battalion chief interrogated
Rodriguez for forty-five minutes. Rodriguez asked that a union representative be permitted to attend
the meeting, but the chief refused. Later, the chief met once more with Rodriguez (still
unrepresented) and told him that he either had to agree to a five-shift suspension and waive appellate
and grievance rights, or be discharged. Rodriguez chose the former.

A Texas statute guarantees employees the right to unionize for job protection.” We must

decide whether that includes a “representation right,”*

which permits an employee to have a union
representative accompany him when his employer conducts an interview that foreshadows
disciplinary action. For decades, private and federal employees have exercised this right, as have
Texas public sector employees acting under our statute and the only existing precedent.” But in
Texas, after today, state and local government employees must go it alone. The Court concedes that
the statute permits unionization, but precludes a prime attribute that makes the union worthwhile.

Precedent does not compel this anomaly. Nor does a proper reading of the relevant law. I would

hold that the statute grants Texas public employees a representation right, much as the Supreme

3 See TEX. LAB. CODE § 101.001.

* The right is also known as the Weingarten right, based on the Supreme Court’s decision in NLRB v. J.
Weingarten, Inc., 420 U.S. 251 (1975).

3 See Glen v. Tex. State Emps. Union—CWA/AFL— CIO, No. 13,723 (Tex. App.—Austin Sept. 1, 1982, no writ)
(not designated for publication).
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Court of the United States has concluded under a similar federal law. Because the Court holds

otherwise, I respectfully dissent.

I. The Labor Code grants public employees the right, upon request, to union
representation at an interview at which the employee reasonably believes he may be
subject to discipline.

Largely unchanged since its passage more than a century ago, Labor Code section 101.001
states that “[a]ll persons engaged in any kind of labor may associate and form trade unions and other

296 TEX

organizations to protect themselves in their personal labor in their respective employment.
LaAB. CopE § 101.001. The statute does not state that employees have the right, upon request, to
have a union representative participate in an internal interview when the employee reasonably
believes that the interview may lead to disciplinary action. The question is whether such a right
inheres in an employee’s freedom to “associate and form trade unions . . . to protect themselves in
their personal labor in their respective employment.” Id.

Despite the statute’s age, only two Texas cases have answered this question—the court of

appeals’ decision in this case and an earlier, unpublished decision from the same court.” Both held

® The original text stated:

[1]t shall be lawful for any and all persons engaged in any kind of work or labor, manual or mental,
or both, to associate themselves together and form trades unions and other organizations for the
purpose of protecting themselves in their personal work, personal labor, and personal service in their
respective pursuits and employments.

Act of May 27, 1899, 26th Leg., R.S., ch. 153, 1899 Tex. Gen. Laws 262, 262 (amended 1993)(current version at TEX.
LAB.CoODE § 101.001). The statute underwent a nonsubstantive codification in 1993. See Act of May 22, 1993, 73rd
Leg.,R.S., ch. 269, § 1, 1993 Tex. Gen. Laws 987, 1028.

7 See 317 S.W.3d 871; Glen, No. 13,723, slip op. at 8 (holding that Texas statute gave Rusk State Hospital
employees the right to union representation at patient abuse interviews).
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that the statute gives an employee the right to union representation during internal interviews that
might have disciplinary repercussions. Both cases relied on a United States Supreme Court decision
interpreting similar language in the National Labor Relations Act. See NLRB v. J. Weingarten, Inc.,
420 U.S. 251 (1975).

Weingarten involved judicial review of an NLRB decision. Of course, we are not bound by
Weingarten. Our statute was not based on the NLRA, nor does this case involve an appeal of an
administrative decision, as Weingarten did. Nonetheless, the Supreme Court’s interpretation of a
statute very similar to our own is instructive. See, e.g., Sayre v. Mullins, 681 S.W.2d 25, 28 (Tex.
1984) (applying Supreme Court’s interpretation of “condition of work™ in NLRA to Texas statute
governing grievance rights); Lunsford v. City of Bryan, 297 SW.2d 115, 117 (Tex. 1957)
(interpreting Texas’s “right to work” statute in light of the Supreme Court’s determination that
NLRA prohibited firing employees because of union membership); see also, e.g., Barr v. City of
Sinton, 295 S.W.3d 287, 296 & n.42 (Tex. 2009) (considering decisions applying federal statutes
because those statutes and Texas law were “animated in their common history, language, and
purpose”).

The NLRA grants private employees “the right to self-organization, to form, join, or assist
labor organizations, to bargain collectively through representatives of their own choosing, and to
engage in other concerted activities for the purpose of collective bargaining or other mutual aid or
protection . ...” 29 U.S.C. § 157 (emphasis added). In Weingarten, the National Labor Relations
Board held that an employer violated the Act when it denied an employee’s request that her union

representative attend an investigatory interview that the employee reasonably believed might result
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in disciplinary action. Weingarten, 420 U.S. at 252. The United States Court of Appeals for the
Fifth Circuit held that the NLRB’s construction was wrong, but the Supreme Court reversed. Id. at
253.

The Court held that the right “clearly falls within the literal wording of [the statute] that
‘[employees] shall have the right . . . to engage in . . . concerted activities for the purpose of . . .
mutual aid or protection.”” Id. at 260 (emphasis added). It reasoned that although the employee’s
predicament may not implicate collective rights, he nevertheless seeks “aid or protection” against
a perceived threat to his job. Id. The union representative protects not only the particular
employee’s interest but that of the “entire bargaining unit by exercising vigilance to make certain that
the employer does not initiate or continue a practice of imposing punishment unjustly.” /d. at 260-
61. The Court noted that “the right inheres in [the statute’s] guarantee of the right of employees to
act in concert for mutual aid and protection.” Id. at 256. The Court also emphasized the right’s
limited nature. It arises only when the employee requests representation and is a member of a labor
union. See id. at 257. Moreover, the employee’s right to do so is limited to situations that he
reasonably believes will lead to disciplinary action and when exercising the right does not interfere
with legitimate employer prerogatives.® Id. at 257-58. Finally, the employer has no duty to bargain

with any union representative who attends an investigatory interview. Id. at 259.

8 The Court also noted that the employer could refuse, without explanation, to allow union representation and
carry on its inquiry without interviewing the employee, “thus leav[ing] to the employee the choice between having an
interview unaccompanied by his representative, or having no interview and forgoing any benefits that might be derived
from one.” NLRB v. J. Weingarten, Inc., 420 U.S. 251, 258 (1975).
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The Court observed that union representation, much like legal representation, may advance
both parties’ interests. The representative can help an employee form a defense, because employees
“may be too fearful or inarticulate to relate accurately the incident being investigated, or too ignorant
to raise extenuating factors.” Id. at 263. Representation at the interview is preferable to pursuing
a grievance afterwards, as “it becomes increasingly difficult for the employee to vindicate himself,
and the value of representation is correspondingly diminished. The employer may then be more
concerned with justifying his actions than re-examining them.” Id. at 263-64. The employer may
benefit as well, because a knowledgeable representative can streamline the investigation and may
promote a more informed decision.” Id. at 263.

In Texas, the representation right would exist even without the Weingarten case and the
federal statute it construed. Our statute says employees may unionize for “protect[ion].” TEX. LAB.
CoDE § 101.001. This case asks what that word describes. Statutes omitting that concept have been

held not to convey the right to union participation in employer interviews; '’ laws that include it do."

 The NLRA applies only to private employers. 29 U.S.C. § 152(2). After Weingarten, Congress passed a law
granting the Weingarten right to federal government employees. 5 U.S.C. §§ 7101(b), 7114(a)(2)(B). Our statute,
broadly applicable to “[a]ll persons engaged in any kind of labor,” predated all of these. TEX. LAB. CODE § 101.001.
The City concedes, for purposes of this appeal, that section 101.001 applies to public employees.

10 See, e.g., Johnson v. Express One Int’l, Inc., 944 F.2d 247, 251 (5th Cir. 1991) (holding that “the absence
of the explicit right ‘to engage in other concerted activities for the purpose of . . . other mutual aid or protection”’ in the
[Railway Labor Act] proves fatal” to petitioner’s claim that the Act granted the Weingarten right); N.Y. City Transit Auth.
v. N.Y. State Pub. Employment Relations Bd., 864 N.E.2d 56, 57-58 (N.Y. 2007) (holding that New York statute that
gave public employees the right to “form, join, and participate in . . . any employee organization of their own choosing”
did not confer the Weingarten right; “Since the ‘mutual aid or protection’ language is absent from [the New Y ork statute],
Weingarten does not support a holding that [the statute] creates a Weingarten right”).

' See, e.g., City of Clearwater v. Lewis, 404 So.2d 1156, 1161-63 (Fla. Dist. Ct. App. 1981) (applying

Weingarten and holding that Florida statute granting public employees the right to engage in concerted activities for
“mutual aid or protection,” contained language “similar” to NLRA § 7); Town of Hudson v. Labor Relations Comm 'n,

6
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I'am perplexed by the Court’s conclusion that “Section 7 [of the NLRA] does not expressly
confer the Weingarten right, and the Supreme Court recognized that.”  S.W.3dat . In fact,
the Supreme Court held that the right “clearly falls within the literal wording of § 7 that
‘[employees] shall have the right . . . to engage in . . . concerted activities for the purpose of . . .
mutual aid or protection.” Weingarten, 420 U.S. at 260 (emphasis added). Here, the Court declines
to recognize a representation right in part because the Labor Code does not include the NLRA’s
“‘concerted activities’ language.” ~~ S.W.3dat . But Texas has given employees not just the
ability to unionize—already a constitutional right'>—but the right to do so “to protect themselves in
their personal labor in their respective employment.” TEX.LAB.CODE § 101.001 (emphasis added).
How can unions protect employees’ jobs if they cannot engage in conduct to protect employees’
jobs? Rodriguez was not only denied representation during the meeting; his employer prohibited
him from even seeking his union’s advice, before the meeting, about how to defend against a
disciplinary matter that could culminate in termination of his employment and criminal proceedings.

To Rodriguez, the union is an oasis; to the Court, only a mirage. The Weingarten court agreed with

870 N.E.2d 618, 620-21 & n.4 (Mass. Ct. App. 2007) (applying Weingarten to Massachusetts statute that granted
employees the right to “engage in lawful, concerted activities for the purpose of . . . mutual aid or protection”); Wayne-
Westland Educ. Ass’'nv. Wayne-Westland Community Schools,439 N.W.2d 372,373 (Mich. App. 1989) (affirming state
labor commission’s application of Weingarten rightunder Michigan statute granting public employees the right to engage
in “lawful concerted activities for the purpose of . . . mutual aid and protection™); Office of Admin. v. Pa. Labor Relations
Bd.,916 A.2d 541, 548-49 (Pa.2007) (holding that Pennsylvania statute authorizing “lawful concerted activities for the
purpose of collective bargaining or other mutual aid and protection” granted the Weingarten right).

12 See Hitt v. Connell, 301 F.3d 240, 245 (5th Cir. 2002) (“The First Amendment protects a public employee’s
right to associate with a union.”); Boddie v. City of Columbus, Miss., 989 F.2d 745, 749 (5th Cir. 1993) (““This right of
association encompasses the right of public employees to join unions and the right of their unions to engage in advocacy
and to petition government in their behalf.””) (quoting Prof’l Ass ’n of Coll. Educators, TSTA/NEA v. El Paso Cnty. Cmty.
Coll. Dist., 730 F.2d 258, 262 (5th Cir. 1984), cert. denied, 469 U.S. 881 (1984)).
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Rodriguez’s view, holding that the employee may bring a union representative to the meeting for
“‘aid or protection’ against a perceived threat to his employment security.” Weingarten, 420 U.S.
at 260. I would hold, as the court of appeals did, that the Texas statute, whose language is
substantially similar to the federal law, conveys the same right that Weingarten recognized. 317
S.W.3d at 888 (“Although not identical, the language is substantially similar with both statutes
protecting the same rights-employees' rights to join together to protect themselves in their
employment.”).

The City and the chief suggest that a representation right is inconsistent with more recent
legislative restrictions on Texas public employees’ collective activity. Texas, for example, forbids
public employees from striking or bargaining collectively.” TEx. Gov’T CODE §§ 617.002, .003.
But in enacting those restrictions, the Legislature also specified that it did not intend to “impair the
right of public employees to present grievances concerning. . . conditions of work either individually
or through a representative that does not claim the right to strike.” Id. § 617.005. Rather than
eliminating the representation right, these restrictions (passed decades after section 101.001)
demonstrate that the Legislature knows how to limit public employee union activity when it wants
to. Instead, it left Labor Code section 101.001 untouched, even in the face of a decision from the
United States Supreme Court that thoroughly dissected the scope of the representation right. Just

last year, we adopted that Court's interpretation of a federal statute because the Texas Legislature did

3 There are exceptions to the ban on collective bargaining. Cities (and other political subdivisions) may
authorize their fire fighters and police officers to bargain collectively. See TEX. Loc. Gov’T CODE §§ 174.023, .051.
The City of Round Rock has not authorized the Fire Fighter’s Association to collectively bargain, although it adopted
Local Government Code chapter 143, which allows the Association to negotiate with the City. See id. §§ 142.101,.110.

8
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not amend its similar state law in response to that decision. See Prairie View A&M Univ. v. Chatha,
381 S.W.3d 500, 506-07 (Tex. 2012) (holding that Legislature’s failure to amend Texas statute
meant that decision applying Supreme Court precedent still governed). The same reasoning should
apply here.

The Court suggests—and the dissent below agreed'*—that Weingarten was premised on the
employee’s right to bargain collectively. ~ S.W.3dat  (“[T]he Legislature may have decided
not to extend representation rights to Texas public-sector employees because their unions lack
authority to engage in collective bargaining, unlike the union in Weingarten.”). They assert that
because Texas public employees lack that ability, our statute’s right to protection should not be
interpreted in the same manner. I disagree.

Weingarten was grounded not in the employee’s collective bargaining rights but in “§ 7's
guarantee of the right of employees to act in concert for mutual aid and protection.” Weingarten, 420
U.S. at 256. Although the Weingarten court used the phrase “bargaining unit” to describe the

employees at that particular workplace,"

it did so because they were parties to a collective
bargaining agreement, not because the phrase itself had special legal significance.

Federal courts of appeals applying Weingarten have rejected the notion that it was founded

on the right to bargain collectively. The Third Circuit held “it . . . plain beyond cavil that the

4 See 317 S.W.3d 871, 896 (Puryear, J., dissenting).
'S Weingarten, 420 U.S. at 260-61 (noting that union representation at interviews assists the “entire bargaining

unit by exercising vigilance to make certain that the employer does not initiate or continue a practice of imposing
punishment unjustly” and that the representative would provide an assurance “to other employees in the bargaining unit”).
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Weingarten right is rooted in [the NLRA’s] protection of concerted activity, not [the statute’s]
guarantee of the right to bargain collectively.” Slaughterv. NLRB, 794 F.2d 120, 126 (3d Cir. 1986).
Conversely, the Fifth Circuit concluded that a statute granting the right to bargain collectively but
not the right “to engage in other concerted activities for the purpose of . . . other mutual aid or
protection” did not convey the Weingarten right. Johnson, 944 F.2d at 251 (holding that “[t]he
omission of that language is critical because the rule of Weingarten . . . is grounded upon it”).'® The
Texas collective bargaining ban does not affect a public employee’s right to unionize for protection,
and it does not provide a basis for denying the representation right.

The Court rejects the right largely because our statute does not “confer[], by its plain
language, the specific right to have a union representative present at an investigatory interview that
an employee reasonably believes might result in disciplinary action.”  S.W.3d at . Neither

9% ¢

does “due process” “confer[] by its plain language” the specific right to notice and a hearing. Yet
courts have long said those characteristics are essential to effectuate that constitutional mandate.

See, e.g., Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950) (“Many
controversies have raged about the cryptic and abstract words of the Due Process Clause but there

can be no doubt that at a minimum they require that deprivation of life, liberty or property by

adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the

16 See also Office of Admin. v. Pa. Labor Relations Bd., 916 A.2d 541, 549 (Pa. 2007) (rejecting the lower
court’s determination that collective bargaining formed the basis of the Weingarten right; stating that “we find it clear
that Weingarten rights were grounded in the NLRA’s Section 7 which protects the right of an individual employee to
engage in concerted activities for mutual aid and protection”); Glen, No. 13723, at 8 (“While the federal act does
guarantee [the right to bargain collectively], it was not implicated in Weingarten and the Supreme Court did not discuss
it.”).
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case.”). To rely on the absence of an expressly articulated right to representation is to deny the
Court’s obligation to state what the law means.

Words like “protection,” “due process,” or “equal protection” require judges to expound.
The Legislature cannot anticipate every eventuality, and statutes often “embody purposeful
ambiguity or are expressed with a generality for future unfolding.” Felix Frankfurter, Some
Reflections on the Reading of Statutes, in VIEWS FROM THE BENCH 181, 181 (Mark W. Cannon &
David M. O’Brien, eds., 1985)."7 Courts routinely decide the meaning of such terms. What is a

“reasonable time” (a phrase that appears 599 times in our statutes)? A “reasonable effort” (176

9918 9919

times)? “Best efforts” (thirty)? What is an “attempt to monopolize,”* a “just and right

property
division, or the “best interest of the child”?** Without judicial interpretation, these are just empty
phrases. If the right to associate and form trade unions for protection is to be more than rhetoric, it
must include rights like the one at issue here, and courts must decide the scope of such language.

This was true when Texas first granted the right and when the Supreme Court decided Weingarten

thirty-eight years ago.

17 See also, e.g., ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS
32-33 (2012) (“Vagueness . . . is often intentional, as general terms . . . are adopted to cover a multitude of situations
that cannot practicably be spelled out in detail or even foreseen.”); Richard A. Posner, Statutory Interpretation—in the
Classroom and in the Courtroom, 50 U. CHI. L. REV. 800, 808 (1983) (noting that many constitutional provisions (e.g.
“free speech, due process, and the right to assistance of counsel”) and statutes (like the Sherman Act) “are in reality the
foundations, or perhaps in some cases the pretexts, for the evolution of bodies of case law that are the starting point and
usually the ending point of analysis for new cases”).

8 TEX. BUs. & CoM. CODE § 15.05(b); see also Caller-Times Publ’g Co., Inc. v. Triad Commc’ns, Inc., 826
S.W.2d 576 (Tex. 1992) (deciding what constitutes predatory pricing, an element of a section 15.05(b) claim).

! TEX. FAM. CODE § 7.001.

2 TEX. FAM. CODE § 153.002; see also Holley v. Adams, 544 S.W.2d 367, 371-72 (Tex. 1976) (outlining a
nonexhaustive list of nine factors courts may consider in ascertaining a child’s best interest).
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II. Conclusion

The Texas statute was passed in 1899, a time of national labor upheaval and organized
activity. Between 1881 and 1900, more than 22,000 labor strikes occurred throughout the country.
See U.S. DEPARTMENT OF LABOR, SIXTEENTH ANNUAL REPORT OF THE COMMISSIONER OF LABOR,
STRIKES AND LockouUTS [1881-1905] 340 (1901). Five hundred seventy-four were in Texas. Of
those, forty involved workers striking “[a]gainst being compelled to sign [an] agreement to deal with
employers as individuals instead of through [a] union”—the third most common complaint,
following wage and hour disputes.”’ Id. at 406-07. Rodriguez, the Association, and a number of
amici provide extensive historical detail about Texas labor relations at that time. Without repeating
the specifics here, it is clear that the Legislature was aware of the right to union representation when
it granted employees the ability “to associate themselves together and form trades unions and other
organizations for the purpose of protecting themselves in their personal work.” Act of May 27,
1899, 26th Leg., R.S., ch. 153, 1899 Tex. Gen. Laws 262, 262 (amended 1993) (current version at
Tex. LAB. CoDE § 101.001). I would not eliminate that protection today. Because the Court does

so, I respectfully dissent.

Wallace B. Jefferson
Chief Justice

2! According to the Department of Labor, all forty of those strikes were successful. See U.S. DEPARTMENT OF
LABOR, SIXTEENTH ANNUAL REPORT OF THE COMMISSIONER OF LABOR, STRIKES AND LOCKOUTS [1881-1905]406 (1901).
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OPINION DELIVERED: April 5, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0755

THE CITY OF HOUSTON, PETITIONER,

THE ESTATE OF KENNETH SAMUEL JONES, DECEASED, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FOURTEENTH DISTRICT OF TEXAS

PER CURIAM

The City of Houston was sued and filed a plea to the jurisdiction. When its plea was denied,
the City did not appeal. Several months later it filed an amended plea to the jurisdiction, then filed
this interlocutory appeal from the denial of its amended plea. The court of appeals dismissed part
of the appeal, but considered the merits of part of it.

The issue presented is whether the court of appeals properly exercised jurisdiction over part
of'the appeal. We hold that because the amended plea was substantively the same as the earlier plea,
the amended plea was a motion to reconsider the earlier plea and time had expired for interlocutory
appeal from it. Accordingly, the court of appeals erred by failing to dismiss the entire appeal for lack

of jurisdiction.'

! Judgments of courts of appeals are ordinarily conclusive on interlocutory appeal, but we have jurisdiction to
consider whether the court of appeals had interlocutory jurisdiction. Univ. of Tex. Sw. Med. Ctr. of Dallas v. Margulis,
11 S.W.3d 186, 187 (Tex. 2000) (per curiam).
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The City of Houston issued a demolition permit to a neighbor of Kenneth S. Jones. While
performing work under the permit the neighbor destroyed part of Jones’s home. Jones sued the City
and they eventually filed an agreed motion for continuance in which they stated they had resolved
Jones’s claim, but that implementation of the agreement had been delayed. Seven months later Jones
amended his petition, omitted his original claims, and instead asserted that the City breached the
settlement agreement.

The City filed a plea to the jurisdiction. The trial court denied the plea and the court of
appeals affirmed, holding that the “sue and be sued” language in the City charter waived the City’s
immunity from suit. City of Houston v. Jones, 2004 WL 1847965 (Tex. App.—Houston [1st Dist.]
Aug. 19,2004). This Court reversed, holding that the City charter language did not waive the City’s
immunity from suit. City of Houston v. Jones, 197 S.W.3d 391, 392 (Tex. 2006) (per curiam). We
remanded the case to the trial court to give Jones the opportunity to argue that immunity was waived
either under recently enacted sections of the Local Government Code or under the holding of Texas
A & M University-Kingsville v. Lawson, 87 S.W.3d 518, 522-23 (Tex. 2002), where we addressed
waivers of immunity for breach of a settlement agreement. Jones, 197 S.W.3d at 392.

On remand the City filed another plea to the jurisdiction (“2006 plea”). In it the City argued
that its immunity for breach of a settlement agreement was not waived under Lawson because its
immunity from suit on the underlying claims had not been waived. It also argued that its immunity
was not waived by Local Government Code section 271.152 because the settlement agreement was
neither an agreement for providing goods or services to the City nor was it properly executed on

behalf of the City as required by that section. See TEX. Loc. Gov’T CoDE § 271.152.

000169



Jones maintained that the City’s immunity was waived under Lawson, but did not at any time
assert it was waived by section 271.152. See Tex. Dep 't of Parks & Wildlife v. Miranda, 133 S.W.3d
217,230 (Tex. 2004) (“[TThe party suing the governmental entity must establish the state’s consent,
which may be alleged either by reference to a statute or to express legislative permission.”). To the
contrary, Jones affirmatively agreed that section 271.152 did not waive the City’s immunity because
that section only applies to contracts for providing goods or services. He also requested a ruling on
his previously filed motion for partial summary judgment as to the City’s liability for breach of
contract.

The trial court implicitly denied the City’s plea to the jurisdiction by granting partial
summary judgment to Jones on the issue of liability and setting the case for trial on the issue of
damages. See Thomas v. Long, 207 S.W.3d 334, 339-40 (Tex. 2006). The City did not appeal.

Jones died and the case was transferred to probate court. There, the City filed a motion for
summary judgment and an amended plea to the jurisdiction. In its amended plea the City relied on
the same bases as it did in its 2006 plea, but presented the additional argument that section 271.152
did not waive the City’s immunity because the agreement did not state its essential terms, as was
required by that section. Jones’s estate’ (“Jones” for ease of reference), which still had not asserted
that section 271.152 waived the City’s immunity, responded and agreed—as Jones had in response
to the 2006 plea—that section 271.152 did not waive the City’s immunity because it applies only to

contracts for providing goods or services. Jones also asserted that the City presented no new facts

2 Robert Bewley was appointed administrator of Jones’s estate and is the estate’s representative, although the
style of the case references the Estate of Jones as the named party.
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or law to justify reconsideration of its 2006 plea. The Probate Court denied the City’s motion for
summary judgment and, construing the City’s amended plea as a motion to reconsider the 2006 plea,
denied it.

The City filed an interlocutory appeal. Jones sought dismissal of it for lack of jurisdiction.
The court of appeals agreed with Jones in part. It determined that the portion of the amended plea
that re-urged the arguments asserted in the 2006 plea was a motion to reconsider the ruling on the
earlier plea, the City had not appealed the denial of the 2006 plea and it was too late to do so, and
the court of appeals did not have jurisdiction over those arguments. 321 S.W.3d 668, 670-71 (citing
Tex. Civ. PRAC. & REM. CODE § 51.014). But it held that it had jurisdiction over the “new” ground
that immunity was not waived under section 271.152 because the contract did not state the essential
terms of the agreement. Id. It overruled the issue because the City did not show that the other
grounds for waiver could not support the trial court’s order. Id.

Here, the City asserts the court of appeals erred by concluding that it could not consider all
the issues raised in the amended plea to the jurisdiction. Jones responds that the court of appeals
lacked interlocutory jurisdiction over any part of the appeal because the City did not raise a new
issue in the amended plea. We agree with Jones.

Appellate courts generally have jurisdiction only over appeals from final judgments. See
Bally Total Fitness Corp. v. Jackson, 53 S.W.3d 352, 355 (Tex. 2001). A party may appeal from
certain interlocutory orders such as the denial of a governmental entity’s plea to the jurisdiction.
Tex. Civ. PRAC. & REM. CODE § 51.014(a)(8). But to do so, a notice of appeal must be filed within

twenty days of the date the challenged order was signed. TEX. R. App. P. 26.1(b), 28.1(a).
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Section 51.014(a)(8) permitting interlocutory appeals must be construed so as to give effect
to the Legislature’s intent. Tex. A&M Univ. Sys. v. Koseoglu, 233 S.W.3d 835, 845 (Tex. 2007).
It specifies that “[a] person may appeal from an interlocutory order . . . that . . . grants or denies a
plea to the jurisdiction by a governmental unit.” TEX. Civ. PRAC. & REM. CODE § 51.014. We have
construed “plea to the jurisdiction” in Section 51.014(a)(8) to refer to a substantive claim of
immunity rather than to a particular type of procedural vehicle. Koseoglu, 233 S.W.3d at 845. But
we also “strictly construe Section 51.014(a) as ‘a narrow exception to the general rule that only final
judgments are appealable.’” Id. at 841 (quoting Jackson, 53 S.W.3d at 353 (Tex. 2001)).

InJackson, we considered whether an interlocutory appeal could be taken from a trial court’s
denial of a motion to decertify a class under the provision permitting an interlocutory appeal from
an “order certifying or refusing to certify a class.” 53 S.W.3d at 353 (quoting TEX. Civ. PRAC. &
ReM. CoDE § 51.014(a)(3)). We concluded that the court of appeals did not have jurisdiction over
the appeal from the orders overruling motions to decertify in that case. Id. at 353. We recognized
that under De Los Santos v. Occidental Chemical Corp., 933 S.W.2d 493, 495 (Tex. 1996), an
interlocutory appeal may be taken from an order related to class certification that was not actually
an order certifying or refusing to certify a class if the order altered a class’s fundamental nature.’ But
we disagreed with the dissent’s analysis that “any order denying a motion for reconsideration of a
class certification” would be subject to interlocutory review. Jackson, 53 S.W.3d at 356. A trial

court’s refusal to decertify was not the functional equivalent of a decision granting certification; the

> We need not decide if a court of appeals has jurisdiction over an interlocutory appeal from a ruling on a motion
to reconsider the denial of a plea to the jurisdiction when a substantial change in the situation in the trial court occurred
after the plea was denied. Neither party argues that such a change occurred here.
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Legislature could have added language to section 51.014(a)(3) to permit appeals from orders refusing
to decertify a class, but did not. /d. at 358. Further, “[a]llowing interlocutory appeals whenever a
trial court refuses to change its mind . . . would invite successive appeals and undermine the statute’s
purpose of promoting judicial economy.” Id.

Our reasoning in Jackson applies to motions to reconsider the denial of a plea to the
jurisdiction. See Denton Cnty. v. Huther,43 S.W.3d 665, 667 & n.2 (Tex. App.—Fort Worth 2001,
no pet.) (holding that it did not have jurisdiction over an interlocutory appeal from the denial of a
motion to reconsider a plea to the jurisdiction because even though lack of jurisdiction is
fundamental error, a court may only correct fundamental error when it has jurisdiction to do so). The
City’s assertion of a new reason for saying that section 271.152 did not waive its immunity failed
to address a contested issue or raise an issue the City did not assert in its 2006 plea. The City’s new
argument for why section 271.152 did not waive its immunity was form without substance. And the
remainder of its amended plea was not different in its essence from the 2006 plea.

Permitting appeals under circumstances such as these would effectively eliminate the
requirement that appeals from interlocutory orders must be filed within twenty days after the
challenged order is signed. See TEX.R. App.P.26.1(b), 28.1(a); Inre K.A.F., 160 S.W.3d 923, 925
(Tex. 2005) (“[T]he language of rule 26.1(b) is clear and contains no exceptions to the twenty-day
deadline.”). That would work against the main purpose of the interlocutory appeal statute, which
is to increase efficiency of the judicial process. See Koseoglu, 233 S.W.3d at 845.

Because the City made a new argument in its amended plea to the jurisdiction, but did not

assert a new ground, the amended plea was substantively a motion to reconsider the denial of its
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2006 plea. The court of appeals did not have jurisdiction to consider any part of the merits of the
interlocutory appeal.

Without hearing oral argument, TEX. R. App. P. 59.1, we affirm that part of the court of
appeals’ judgment dismissing part of the appeal. We reverse that part of the judgment affirming part

of the trial court’s order and dismiss that part of the appeal, also.

OPINION DELIVERED: December 21, 2012
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IN THE SUPREME COURT OF TEXAS

No. 10-0887

WENDELL REEDER, PETITIONER,

V.

WooD COUNTY ENERGY, LLC, WoOoD COUNTY OIL & GAS, LTD., NELSON
OPERATING, INC., DEKRFOUR, INC., BOBBY NOBLE, EXZENA OIL CORPORATION,
DAVID FrRY, AND PATRICIA FRY, RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE TWELFTH DISTRICT OF TEXAS

SUPPLEMENTAL PER CURIAM
ON MOTION FOR REHEARING OF CAUSE
In their motion for rehearing, respondents contend that this Court’s judgment improperly
reversed portions of the trial court’s judgment that petitioner did not challenge and we did not
address. We agree. For the reasons explained in our opinion issued August 31, 2012, the trial court
erred in entering judgment for respondents on their claims governed by the joint operating
agreement. But petitioner did not challenge the portion of the judgment awarding $7,500 plus $7,500
in associated attorney’s fees to Patricia Fry or the portion granting declaratory relief and awarding
$55,000 in associated attorney’s fees to respondents. We therefore grant the motion for rehearing,

withdraw our judgment dated August 31,2012, and issue a new judgment that affirms those portions
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of the trial court’s judgment and reverses and renders a take-nothing judgment on the remaining

claims.

OPINION DELIVERED: March 29, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0933

INRE TOYOTA MOTOR SALES, U.S.A., INC. AND VISCOUNT PROPERTIES II,
L.P.,D/B/A HOY FOX TOYOTA/LEXUS, RELATORS

ON PETITION FOR WRIT OF MANDAMUS

Argued January 8, 2013

CHIEF JUSTICE JEFFERSON delivered the opinion of the Court.

JusTICE LEHRMANN filed a concurring opinion, in which JUSTICE DEVINE joined.

JusTice BoyD did not participate in the decision.

We have recently held that a trial court must explain with reasonable specificity why it has
set aside a jury verdict and granted a new trial." Without such an explanation, parties in the case can
only speculate about why the court ostensibly circumvented a critical constitutional right. The
parties—and the public—are entitled to know why the trial court believes an injustice would occur
if the jury’s verdict were to stand. In this case, the jury returned a verdict, and the trial court
rendered a judgment in conformity with it. The trial court then ordered a new trial. The order is
reasonably specific. Its stated reasons are superficially sound. The question is whether an appellate

court may, in an original proceeding, determine whether the reasonably specific and legally sound

' In re Columbia Med. Ctr. of Las Colinas, Subsidiary, L.P., 290 S.W.3d 204 (Tex. 2009).
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rationale is actually true. And if it is not true, we must decide whether the trial court abuses its
discretion by granting a new trial.

We hold that an appellate court may conduct a merits review of the bases for a new trial order
after a trial court has set aside a jury verdict. If the record does not support the trial court’s rationale
for ordering a new trial, the appellate court may grant mandamus relief. We conditionally grant
relief.

I Background

A. Facts

Richard King was driving his Toyota 4Runner along a highway when a commercial truck
turned onto the road in front of him. King swerved to avoid the truck but lost control of his car,
which rolled over several times. King was ejected from the vehicle and died a few hours later.

B. Procedural History

1. Trial Court

King’s family sued Toyota and the local Toyota dealership for strict products liability,
negligence, wrongful death, and survivorship.”> The Kings contended that the 4Runner’s allegedly
defective seat belt system caused his ejection from the car and his subsequent death.

The family asserted that King was wearing his seat belt at the time of the accident. But in

a videotaped pretrial deposition, State Trooper Justin Coon, who responded to the emergency call

> The Kings sued the commercial truck driver and his employers as well, but those defendants are no longer
parties to this dispute.
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and arrived on the scene to investigate, testified that he believed that King was not wearing the belt

at the time of the rollover. Specifically, Officer Coon testified:

Q:

Officer Coon:

Q:

Officer Coon:

Q:

Officer Coon:

Q:

Officer Coon:

Q:

Officer Coon:

... How do you know about the position of the seat belt?
Well, if he was wearing it or if it broke off, it would have
been in a position where it wasn’t in. Obviously, he wasn’t
wearing it, because it was in a straight-up position, like it had
been sitting there a while, and it hadn’t been pulled out.

So the seat belt was stowed?

Yes.

Did you inspect the webbing, to see if there were any marks
on it?

There was not any.

And you did look at it?

I always look at the seat belts, if they are not wearing one.
Did you pull the seat belt out?

No, I did not.

The Kings filed a motion to preclude at trial “[a]ny reference to the purported opinions of

Officer[] Justin Coon . .

. since [he] ha[d] never been identified by Defendants as [an] expert

witness[] in this case.” At a pretrial hearing, the Kings clarified that they would not object to Officer

Coon’s testifying about his observations of the accident scene as long as he did not offer his opinion

that King had not been wearing a seat belt when the car rolled over. The Kings later filed an

additional motion in limine to bar “[a]ny testimony from any purported fact witness including law

3
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enforcement officials, investigators, emergency personnel, medical personnel and bystanders that
Richard King was not wearing his seatbelt . . . before or during the [ac]cident.” The trial court
granted these motions.

The case proceeded to trial in May 2009.° Despite the limine orders, Officer Coon’s
statement found its way into the record, in front of the jury, three times before the close of evidence.
Because the trial court’s order cites Toyota’s “prejudicial,” “brazen[],” and “inflammatory” reference
to Officer Coon’s seat belt testimony as a basis for granting a new trial, it is important to detail
precisely the manner in which the information was conveyed to the jury.

The initial instance occurred when Toyota’s counsel introduced Officer Coon’s video
deposition. To comply with the court’s limine orders, Toyota had redacted portions of the officer’s
testimony, and the relevant passage was edited and played into the record as follows:

Q: ——How do you know about the position of the seat belt?

Officer Coon: Wet1the-was-wearmgit-ortf it brokeoff,1t-would-have

b

wearingit; because it was in a straight-up position; ke tthad
censitting awhite;and-ithadn’tbeen ecout.
Q: So the seat belt was stowed?
Officer Coon: Yes.
Q: Did you inspect the webbing, to see if there were any marks
on it?
Officer Coon: There was not any.

3 An earlier trial ended in a mistrial.
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Q: And you did look at it?

Officer Coon: I always look at the seat belts;1fthey-arenot-wearngone.
Q———————————Hew—tell—describe to me how you look[ed] at the seat belt.
Officer Coon: I mean, it was on its side—

Immediately after this testimony, in front of the jury, the Kings’ attorney introduced the “if

they are not wearing one” portion of the statement into the record:

Kings’ Counsel: Your Honor, after the answer, [“]] always look at the
seatbelts, if they are not wearing one.[”] And then there
is—under the rule of optional completeness—a question and
answer that was not read and I would like to publish that to
the jury at this time.

(Emphasis added.)

Toyota’s attorney was quick to alert the trial court that the plaintiffs’ counsel had just

introduced Officer Coon’s suggestion that King was not wearing a seat belt.

Toyota’s Counsel:  If I understand it, Your Honor, he just said the question was,

[“]Did you look at it?[”’] And the answer, [“]] always look at
the seat belts.[”’] [To the Kings’ attorney] And you said
what?

Kings’ Counsel: And he finishes the answer.

Toyota’s Counsel:  You finish the answer.

Kings’ Counsel: Under the rule of optional completeness, question at line 23,

[“]Did you pull the seat belt out? Answer: No, I did not.[”]
That’s what I wanted read into the record.
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Toyota’s Counsel:

(Bench conference.)

Toyota’s Counsel:

Kings’ Counsel:

The Court:

Your Honor, [ want the full answer to line 21 [just before the
previous question and answer] read into the evidence because
he just stated it out loud.

Right. [To the Kings’ attorney] You read, [“]If they are not
wearing one.[”] We all heard it. That’s the biggest door
opening I have ever seen.

Judge, under the rule of optional completeness I wanted [the
next question and answer] read and he can’t go back—

I understand that. You read it. You just read it. You read it
into the record and before the jury.

(End of bench conference.)

The Court:

Toyota’s Counsel:

The Court:
Toyota’s Counsel:
The Court:

(Emphases added.)

... [To Toyota’s attorney] I think [the Kings attorney] has
read into the record what you wanted published.

That’s correct. And read into the record the complete answer
to the prior question.

It was already read into the record.
Thank you.

You’re welcome.
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The Kings’ attorney did not move to strike the testimony or seek a mistrial, nor did he request
a curative or limiting instruction after quoting the statement. He did not revisit the seat belt issue
during his subsequent tender of designated testimony from Officer Coon’s deposition.

During Toyota’s direct examination of expert witness Lee S. Carr, the statement was again
read into the record. Carr, an accident reconstructionist, built a scale model of the accident scene.
Before trial, he surveyed the accident site, read available police reports, and reviewed Officer Coon’s
deposition. The relevant portion of Carr’s testimony states:

Toyota’s Counsel:  All right. And then yesterday, sir, Trooper Coon was

presented by deposition. You have read his deposition, have
you not, sir?

Carr: Yes.

Toyota’s Counsel: [ want to review this deposition passage which was read into
the record, sir, yesterday. This is page 26 beginning on line
17—or 15, rather.

Question: So the seat belt was stowed?

Answer: Yes.

Question: Did you inspect the webbing to see if there were
any marks on it?

Answer: There was not any.
Question: And did you look at it?

Answer: [ always look at the seat belt if they are not wearing
one.

Question: Did you pull the seat belt out?

Answer: No, I did not.
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The Court:
Kings’ Counsel:
(Jury is not present.)

Kings’ Counsel:

The Court:

Toyota’s Counsel:

Hold on . . . [Kings’ attorney] has an objection . . .

Y our Honor, we need the jury out.

Your Honor, let me sort of give you some history here.

Yesterday counsel showed what he just showed to the
witness, showed it to Your Honor, and said, ’'m not going to
play this. This is within your ruling where the officer said,
[“]If he is not wearing it.[”] . . . That that’s not testimony
consistent with Your Honor’s ruling that should be played
with the jury.

Yesterday I made a mistake when I stood up on the rule of
optional completeness and I was trying to identify where 1
wanted to insert the testimony. And I inadvertently
referenced that subject. Fortunately, Your Honor . . . whata
lawyer says is not testimony, right? . . .

I take it under some sort of guise that I opened the door . . .
but that’s something . . . that [Toyota’s attorney] should have
sought a clarification for. Ithink frankly that is sanctionable
conduct . . . If he felt that there had been a waiver . . . he
should have approached.

[Toyota’s counsel]?

Your Honor, I did bring to everyone’s attention that [Kings’
attorney] had failed to even object to this passage prior to it
being played. Your Honor will recall and the record reflect
we had a bench conference shortly before this passage was
being offered to the jury. [Kings’ attorney] told me and told
the Court that he was going to offer something for purposes
of optional completeness. I said, on the record, [“]|Well, if
you do, be careful of the motion in limine.[”’] He said, [“]I’ve
got it.[’] He went back to counsel table . . . we completed our
video offer, he stood up and he said, [“]|For purposes of
optional completeness|”|—this wasn’t lawyer talk, this was
evidence and he read, [“|If they are not wearing one.[”] . . .
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The Court:

Toyota’s Counsel:

The Court:

We then had another bench conference . . . At first [Kings’
attorney] tried to deny that he said that. Your Honor had
reminded him, [“]No, you just said that. It’s in the record,
it’s before the jury.[”] [Kings’ attorney] said, [“]If it’s in the
record, it’s in the record, what’s before the jury is before the
jury.[’] . . . I don’t need to seek a clarification of what’s in
evidence or what’s in before the jury when we had multiple
bench conferences about it. Mistake or not—which I know
does happen on occasions despite it having been pointed out
several times—as [Kings’ attorney] said yesterday, [“]It’s
before the jury, it’s in the record and I’'m free to use what is
in the evidence in framing my questions.[”]

So there is nothing sanctionable about that. 1 know the
plaintiffs are disappointed that they did that, but there is
nothing sanctionable].]

.. . [TThe record is going to have to speak for itself. My
recollection . . . is that it was a question that you were reading
from the deposition for optional completeness. I understand
and recognize that that may have been inadvertent . . .

... I’'m not going to sanction anybody, but . . . [Toyota’s
counsel], [do] not . . . publish that to the jury. It has been
mentioned. You had already agreed that that would not go
before the jury. The evidence is going to be reflected in the
record . . .

. .. I understand the Court’s ruling . . . except for the . ..
statement that [ agreed that that would not be before the jury.

I’m not the one that put it before the jury, your Honor, and /
don’t think I agreed that it would be after he put it before the
jury. I agreed before they put it before the jury that 1
wouldn’t do it. But after he put it in the record and even
conceded to the Court, and I'm sure it will appear in the
record, [what’s] before the jury, is before the jury . .. 1will
simply ask Mr. Carr the follow-up question that [ was going
to ask him, but I will not publish that again.

Thank you. Iappreciate it.
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(Emphases added.) The jury returned, and Toyota’s counsel resumed questioning Carr, without

publishing Coon’s statement again. Later, the statement resurfaced during Toyota’s direct

examination of William Van Arsdell, Ph.D., another of Toyota’s expert witnesses. Dr. Van Arsdell

testified that he had been retained to evaluate the seat belt’s design and performance, and to

investigate whether King’s seat belt functioned properly and whether he was wearing it when the

accident occurred. Dr. Van Arsdell reviewed the depositions of all witnesses, including Officer

Coon. The relevant portion of Dr. Van Arsdell’s direct examination by Toyota’s attorney states:

Toyota’s Counsel:

Dr. Van Arsdell:

Toyota’s Counsel:

Dr. Van Arsdell:

Toyota’s Counsel:

Dr. Van Arsdell:

Toyota’s Counsel:

Dr. Van Arsdell:

... During the course of your work in the case, you obviously,
thoroughly inspected the driver’s and passengers’ seat belt of
the Toyota 4 Runner.

Yes.

You also read depositions?

Yes.

Did you read the deposition of Officer Coon?

Yes, I did.

And based on your reading of his deposition, did he examine
the driver’s seat belt of the Toyota 4 Runner?

Yes, he said he always would examine the seat belts, if’
someone was not wearing their seat belt.

(Emphasis added.) The Kings’ attorney did not object to Dr. Van Arsdell’s statement.

After the close of evidence, but before arguments commenced, the Kings’ attorney asked the

trial court for guidance on the point with respect to Officer Coon’s testimony:

10
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Kings’ Counsel:

The Court:

Toyota’s Counsel:

The Court:

Toyota’s Counsel:

The Court:

Toyota’s Counsel:

The Court:

Kings’ Counsel:

(Emphases added.)

[R]lemember there was that issue where I was trying to
identify a point for optional completeness and I misread or
should not have read that. 1 want to make sure that counsel
is not going to use that during their [closing] argument
because you ruled on that point four or five times.

Just make your objections and we will preserve the record and
appropriate sanctions will be issued to either party if they
argue outside the record.

And just on that point, Your Honor, we do intend to . . . share
that with the jury. It’s before the jury, it was read into the
record, didn’t allow us to publish, but as [the Kings’ own
attorney] himself stated, What is before the jury, is before the

jury ...

[To the Kings’ attorney] And you make your objection, and
I'will sanction people accordingly. My recollections of it was
that . . . [Officer Coon’s conclusions] are outside the record.

His statement that [King] was unbelted is outside the record.
What is in the record and was read in by [the Kings’] counsel,
Your Honor, is the testimony that, [“]I checked the seat belt.
And did you look at it? Answer: I always look at the seat
belts if they are not wearing one.[’] That is what was read
into the record.

I don'’t believe that was read into the record at all.

Well, we do, Your Honor, and we know it was, so we will
just argue accordingly.

[To the Kings’ attorney] Make your objections and ask for
your sanctions.

I will make the objection if that is done.

11
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During Toyota’s closing argument, Toyota’s counsel quoted the previously admitted line of
questioning from Officer Coon’s deposition:

Toyota’s Counsel:  Dr. Wright and Mr. Flynn also agreed with Mr.
Coon’s testimony about the condition of the seat belt.

Question: So is the seat belt stowed? [Aside] This was read
into the record.

Answer: Yes.

Question: Did you inspect the webbing to see if there were
any marks on it?

Ans[w]er: There was not any.
Question: And you did look at it?

Answer: [ always look at the seat belts if they are not wearing
one.

(Emphasis added.)

The Kings’ attorney objected, arguing that Toyota violated the trial court’s limine order. The
trial judge sustained the objection. But despite the objection, the Kings’ attorney did not move to
strike and did not request a curative or limiting instruction. Toyota’s attorney responded, “You heard
that, and it was read into the record by [the Kings’ own attorney] when Mr. Coon’s deposition
testimony was offered,” and continued with closing argument.

The jury returned a verdict in Toyota’s favor, and the trial court signed a corresponding

judgment. A few weeks later, the Kings moved for new trial, alleging that Toyota’s counsel had

12
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violated the trial court’s limine rulings by reading, during closing argument, the disputed portion of
Officer Coon’s deposition.*

Toyota responded that the Kings’ lawyer violated the limine rulings by offering the evidence
first. Toyota elaborated:

The Court acknowledged on the record that [the Kings’ own attorney] had read

Officer Coon’s statement into the record. Because [he] read this testimony into

evidence, [Toyota] had every right to make closing arguments regarding evidence

already in the record. Plaintiffs cannot introduce evidence, and then allege the
prejudice from this evidence justifies a new trial.
(Emphasis added.)

Nevertheless, the trial court granted the Kings’ motion on two grounds. First, the trial court
stated that Toyota had violated the limine order and “purported to present evidence outside the
record.” The court explained that its decision was based on Toyota’s reference during closing to
Coon’s testimony:

Specifically, during closing argument, [ Toyota] read from the [d]eposition of witness

Justin Coon concerning his lay opinion, and conclusion that Mr. King was not

wearing a seat belt at the time of the commencement of the rollover. The Court had

previously excluded these lay opinions and conclusory remarks by witness Coon on

the grounds that they were not based on his personal knowledge and were, therefore,
conclusory and incompetent to be presented to the jury and because witness Coon did

* Before the trial court ruled on the new trial motion, but more than thirty days after the judgment was signed,
the Kings filed an amended motion for new trial alleging “newly discovered evidence” about a former Toyota employee’s
unrelated allegations against Toyota for “calculated conspiracy.” Toyota contended that the amended motion was
untimely. See TEX.R.C1v.P.329b(b) (“One or more amended motions for new trial may be filed without leave of court
before any preceding motion for new trial . . . is overruled and within thirty days after the judgment . . . is signed.”); see
also Moritz v. Preiss, 121 S.W.3d 715,720 (Tex. 2003) (holding that “an amended motion for new trial filed more than
thirty days after the trial court signs a final judgment is untimely” and does not preserve issues for appellate review but
that “the trial court may, at its discretion, consider the grounds raised in an untimely motion and grant a new trial under
its inherent authority before the court loses plenary power”).

Regardless, although the trial court considered the Amended Motion for New Trial, its order relied solely on
arguments already in the original motion. Accordingly, we need not address the timeliness of the amended motion.

13
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not have the requisite training, education, schooling, or experience to opine whether
or not Mr. King had been belted at the start of the rollover.

The court thus granted a new trial “in the interest of justice.”

Second, the trial court reasoned that a new trial was warranted to sanction Toyota for
violating the limine order, because a limiting instruction could not eliminate the harm. See TEX.R.
Civ.P. 320 (“New trials may be granted and judgment set aside for good cause, on motion or on the
court’s own motion on such terms as the court shall direct.”).

2. Court of Appeals

Toyota sought a writ of mandamus from the court of appeals, which denied relief. 327
S.W.3d 302. The court evaluated the trial court’s order in light of /n re Columbia. The court of
appeals recognized that after Columbia, a new trial order must include the basis for the trial court’s
decision. /d. at 305. But after considering the trial court’s order—reproduced in its entirety in the
court of appeals’ opinion—the court concluded that “there is no question that the trial court . . .
specified the reasons for its decision to grant the Kings’ motion [for new trial], and thereby satisfied
the specificity requirements of Columbia.” Id. (emphasis added). The court of appeals rejected the
notion that “Columbia supports further review of the merits of the grounds specified,” and was
“unpersuaded that the language Toyota relie[d] upon [in requesting mandamus relief] supports such

an expansion of Columbia.” Id. at 305-06 (emphasis added).
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3. This Court
Toyota then filed an original proceeding in this Court.” We set the matter for argument, 55
Tex. Sup. Ct. J. 1212 (Tex. Aug. 31, 2012), and now conditionally grant relief.
II. Discussion

A. An appellate court may conduct merits-based mandamus review of a trial
court’s articulated reasons for granting new trial.

In the decades leading up to Columbia, our jurisprudence gave trial courts broad deference
in granting new trials and, specifically, “approved the practice of trial courts failing to specify
reasons for setting aside jury verdicts.” Columbia, 290 S.W.3d at 208. We generally precluded
review of new trial orders, except in two narrow instances. Id.; see also Johnson v. Court of Civil
Appeals, 350 S.W.2d 330, 331 (Tex. 1961) (recognizing that “[t]here are only two instances where
any appellate court of this state has ever directed the trial judge to set aside its order granting motion
for new trial”: when the order was void or when the trial court erroneously concluded that the jury’s
answers to special issues conflicted irreconcilably).

But in Columbia, we emphasized that the discretion given trial courts was “not limitless.”
Columbia, 290 S.W.3d at 210. In that case, the jury returned a verdict in favor of the hospital-
defendants after a four-week trial. /d. at 206. The trial judge granted the plaintiffs’ new trial motion
“in the interests of justice and fairness,” without further elaboration. /d. We held that this was
inadequate, noting that “such a vague explanation [whe]n setting aside a jury verdict does not

enhance respect for the judiciary or the rule of law, detracts from transparency we strive to achieve

3 The Texas Civil Justice League and the Texas Association of Defense Counsel submitted briefs as amici curiae
in support of the petition for writ of mandamus.
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in our legal system, and does not sufficiently respect the reasonable expectations of parties and the
public when a lawsuit is tried to a jury.” Id. at 213.

We disapproved of our prior approach under Johnson v. Fourth Court of Appeals, 700
S.W.2d 916 (Tex. 1985), and held that “just as appellate courts that set aside jury verdicts are
required to detail reasons for doing so, trial courts must give more explanation than ‘in the interest
of justice’ for setting aside a jury verdict.” Columbia,290 S.W.3d at 205. We held that “the parties
and public are entitled to an understandable, reasonably specific explanation [of] why their
expectations are frustrated by a jury verdict being disregarded or set aside, the trial process being
nullified, and the case having to be retried.” Id. at 213 (emphasis added). We did not detail exactly
what such an explanation would require, although it would have to be more than a bare assertion of
“in the interests of justice and fairness.” Id.

More recently, we decided In re United Scaffolding, Inc.,377 S.W.3d 685 (Tex. 2012), which
presented a related, but narrower, question. There, we were asked to decide whether a trial court that
gave four reasons for granting a new trial, including “in the interest of justice and fairness,” and
linked them by “and/or” satisfied Columbia. Id. at 689.

In concluding that it did not, we noted that Columbia’s purpose “w[ould] be satisfied so long
as the order provides a cogent and reasonably specific explanation of the reasoning that led the court
to conclude that a new trial was warranted.” /d. at 688 (emphases added). We acknowledged that
Columbia focused “not on the length or detail of the reasons a trial court gives, but on how well
those reasons serve the general purpose of assuring the parties that the jury’s decision was set aside

only after careful thought and for valid reasons.” 1d. at 688 (citing Columbia, 290 S.W.3d at 213)).
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We held that the trial court’s “use of ‘and/or’ le[ft] open the possibility that “in the interest of justice
and fairness’ [could be] the sole rationale.” Id. at 689. That possibility, if true, would have violated
our Columbia standard.

We held that “a trial court does not abuse its discretion® so long as its stated reason for
granting a new trial (1) is a reason for which a new trial is legally appropriate (such as a well-
defined legal standard or a defect that probably resulted in an improper verdict); and (2) is specific
enough to indicate that the trial court did not simply parrot a pro forma template, but rather derived
the articulated reasons from the particular facts and circumstances of the case at hand.” Id. at
688—89 (emphases added). Applying this new standard to the new trial order, we concluded that
because, under Columbia, “in the interests of justice or fairness” or similar language “is never an
independently sufficient reason for granting new trial,” the “and/or” order failed the test’s first prong.
1d. at 689-90.

This case represents the next step in that progression. We must decide whether, on
mandamus review, an appellate court may evaluate the merits of a new trial order that states a clear,
legally appropriate, and reasonably specific reason for granting a new trial. Stated differently, if a
trial court’s order facially comports with Columbia and United Scaffolding, may an appellate court

review the correctness of the stated reasons for granting a new trial? Absent further guidance from

6 We also provided a non-exhaustive list of examples of new trial orders that would be clear abuses of

discretion, including: giving a reason (specific or not) that was not a legally valid reason; plain statements that the trial
court merely substituted its own judgment for the jury’s; statements that the trial court simply disliked one party’s lawyer;
invidious discrimination; an explanation that provides little or no insight into the trial judge’s reasoning; and pro forma
template language absent a trial judge’s analysis. United Scaffolding, 377 S.W.3d at 689.
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this Court, our courts of appeals have generally been reluctant to engage in merits-based review of

new trial orders.’

To answer this question, we consider Columbia and United Scaffolding together. A new trial
order must be “understandable,” “reasonably specific,” see Columbia, 290 S.W.3d at 213, “cogent,”

99 ¢

“legally appropriate,” “specific enough to indicate that the trial court did not simply parrot a pro
forma template,” and issued “only after careful thought and for valid reasons,” see United

Scaffolding,377 S.W.3d at 688 (emphasis added). An order that does not satisfy these requirements

may be corrected by mandamus.

7 See, e.g., In re Health Care Unlimited, Inc., No. 04—12-00192—CV, 2012 WL 1142302 (Tex. App.—San
Antonio Apr.4,2012, orig. proceeding [mand. pending]) (mem. op.) (denying mandamus with no additional explanation
other than simply being “of the opinion that relator is not entitled to the relief sought”); In re Oliver, No.
09-11-00546-CV,2011 WL 5594606 (Tex. App.—BeaumontNov. 17,2011, orig. proceeding [mand. pending]) (mem.
op.) (denying mandamus relief after concluding that relator had “not shown that the trial court’s reasons provide no valid
basis in th[e] case, or that the trial court clearly abused its discretion”); In re State Farm Mut. Auto. Ins. Co., No.
04-11-00708-CV, 2011 WL 4830177 (Tex. App.—San Antonio Oct. 12, 2011, orig. proceeding [mand. pending])
(mem. op.) (denying mandamus relief and concluding mandamus review is not available when relators are simply asking
appellate court to “review the trial court’s reasons for not granting a new trial”); In re Camp Mystic, Inc., No.
04-11-00694-CV, 2011 WL 4591194 (Tex. App.—San Antonio Oct. 5, 2011, orig. proceeding) (mem. op.) (denying
mandamus relief and reading Columbia to “provide mandamus relief when the trial court fails to specify the reasons for
granting a new trial, not to provide a merit-based review on mandamus”); In re Jazzercize, Inc.,No.05-11-01034-CV,
2011 WL 3805545 (Tex. App.—Dallas Aug. 30, 2011, orig. proceeding [mand. pending]) (mem. op.) (denying
mandamus relief despite relators’ challenge that trial court order granting new trial was “on erroneous and pretextual
reasons”); In re Whataburger Rests., LP, 2010 WL 4983563 (Tex. App.—El Paso 2010, orig. proceeding [mand.
pending]) (denying mandamus relief and interpreting /n re Columbia to mean mandamus review is available only “if the
trial court fails to specify the reasons for ordering the new trial,” since the “merits of the grounds stated . . . are not
reviewable by mandamus”).

But see In re Lufkin Indus., Inc.,317 S.W.3d 516,518 (Tex. App.—Texarkana 2010, orig. proceeding [mand.
denied]) (denying mandamus relief because it found trial court was within its discretion on at least one ground, but
holding that a trial court’s reasons for granting new trial are reviewable on appeal).

Notably, after In re Lufkin, the Texarkana court of appeals clarified its position in In re Smith, 332 S.W.3d 704,
708-09 (Tex. App.—Texarkana 2011, orig. proceeding) (denying mandamus relief and clarifying its earlier decision in
In re Lufkin that “[n]Jever . . . did we state the proposition . . . that the appellate court should review the entire record,
as in an ordinary appeal, in our mandamus review”).
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Having already decided that new trial orders must meet these requirements and that non-
compliant orders will be subject to mandamus review, it would make little sense to conclude now
that the correctness or validity of the orders’ articulated reasons cannot also be evaluated. To deny
merits-based review would mean that a trial court could set aside a verdict for reasons that are
unsupported by the law or the evidence, as long as those reasons are facially valid. Columbia’s
requirements would be mere formalities, lacking any substantive “checks” by appellate courts to
ensure that the discretion to grant new trials has been exercised appropriately. Transparency without
accountability is meaningless. While we reiterate our “faith in the integrity of our trial bench as well
as that of the appellate bench,” Columbia, 290 S.W.3d at 214, we decline to hold that their decisions
are immune from substantive review.

We have recognized two narrow instances in which new trial orders are reviewable, on the
merits, by mandamus: when the trial court’s order was void or when the trial court erroneously
concluded that the jury’s answers to special issues were irreconcilably in conflict. See Columbia,
290 S.W.3d at 208 (citing Wilkins v. Methodist Health Care Sys., 160 S.W.3d 559, 563 (Tex.
2005)).® As to the latter, since at least 1926, we have granted mandamus relief to correct a trial
court’s erroneous ruling. See Gulf, C. & S.F. Ry. Co. v. Canty, 285 S.W. 296, 302 (Tex. 1926). In
such cases, merits-based mandamus review is relatively straightforward—an appellate court may
compare the jury charge against the jury’s answers, and decide whether the trial court correctly

concluded that they conflicted irreconcilably.

8 See also Angelina Cas. Co. v. Fisher, 319 S.W.2d 387, 388 (Tex. 1962) (noting that if a trial court is
“mistaken” about whether jury answers were in irreconcilable conflict, mandamus would issue to compel entry of
judgment).
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This case is analogous. Appellate courts must be able to conduct merits-based review of new
trial orders. If, despite conformity with the procedural requirements of our precedent, a trial court’s
articulated reasons are not supported by the underlying record, the new trial order cannot stand.

While this review is new to us, it is old hat to our colleagues on the federal bench. Federal
appellate courts regularly conduct record-bound, merits-based review of new trial orders to evaluate
their validity.” For instance, in Peterson v. Wilson, 141 F.3d 573, 580 (5th Cir. 1998), the United
States Court of Appeals for the Fifth Circuit reversed a district court’s ruling granting a new trial,
vacated the judgment rendered after a jury verdict in a second trial, and reinstated the first trial’s
results. The Fifth Circuit observed that the trial court had granted the defendant’s “bare-bones” new
trial motion despite an original verdict for the plaintiff, after the court “met with and interrogated the
jurors after the verdict (concededly, outside the presence of the parties and counsel), and then acted
on the comments of some of the jurors as though their remarks were newly discovered evidence.”
Id. at 575. After examining the district court’s stated reason and “conduct[ing] the obligatory
‘cumbersome review’ of the multi-volume trial record,” the court concluded from its “meticulous
review of the record of the first trial” that “[t]he instant record [could not] support any such
conclusion [that the evidence was insufficient to support the original jury verdict].” Id. at 575-79

(internal citations omitted)."

° See, e.g., Van Steenburgh v. Rival Co., 171 F.3d 1155, 1160 (8th Cir. 1999) (noting that “[a] district court
must adequately articulate its reasons for overturning a jury verdict . . . so that the reviewing court can exercise a
meaningful degree of scrutiny and safeguard parties’ right to a jury trial”).

1% Toyota actually argues that Peterson and the federal model “run[] headlong into established Texas law that
[generally] precludes appellate review of a new-trial order [or a final judgment] after a subsequent retrial,” see Cummins

v. Paisan Constr. Co., 682 S.W.2d 235,236 (Tex. 1984), but concedes that “[e]ven under the federal model, there are
cases in which the court of appeals granted mandamus to review a new-trial order before a subsequent retrial could
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Similarly, in Cruthirds v. RCI, Inc., d/b/a Red Carpet Inn of Beaumont, Texas, 624 F.2d 632,
635, 636 (5th Cir. 1980), the Fifth Circuit “review[ed] the record carefully to make certain that the
district court [did] not merely substitute[] its own judgment for that of the jury” when that court
“disregard[ed] the verdict and grant[ed] a new trial.” The court consulted the record to evaluate the
district court’s two stated grounds for granting new trial—the first, an erroneous jury charge on
comparative negligence, and the second, an “against the great weight and preponderance” and
“prevent[ion of] a miscarriage of justice” type rationale. Id."' Relevant for our purposes is the fact
that the Fifth Circuit has long engaged in merits-based review of new trial orders, looking to the
records available on a case-by-case basis. Though not binding on this Court, this approach supports
our decision today that the reasons articulated in a new trial order are subject to merits-based
mandamus review.

B. Under this standard, the trial court abused its discretion in granting a new trial.

1. Merits-Based Review of This Order

Having concluded that the reasons articulated in a new trial order are reviewable on the

merits by mandamus, we now evaluate the trial court’s grant of new trial against the underlying

record.

occur.” We reference these federal cases only to demonstrate that we are not the first nor the only court to conclude that,
in certain instances, review of the record to evaluate a new trial order may be warranted.

" The court noted that “the record in this case does not clearly reveal what error in the instructions to the jury
was so troubling to the district court,” but ultimately concluded that the district court had committed a fundamental error
in the jury instructions which, though unobjected to by plaintiff’s counsel, was severe enough to warrant sua sponte
correction by new trial. Cruthirds v. RCI, Inc., d/b/a Red Carpet Inn of Beaumont, Texas, 624 F.2d 632, 635-36 (5th
Cir. 1980).
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The new trial order complies with Columbia’s procedural “form” requirements. The trial
judge’s three-page order, which pinpointed Toyota’s reference to Officer Coon’s testimony in closing
argument as the basis for granting new trial, is distinguishable from the Columbia order’s bare
assertion of “in the interests of justice and fairness.” This order, on its face, comports with
Columbia.

Similarly, the trial court’s explanation of and reference to the specific grounds for new trial
from Toyota’s closing argument satisty, facially, United Scaffolding’s requirements that the reasons
listed (if accurate) would have been “legally appropriate” grounds for new trial, and are “specific
enough” that they are not simply pro forma. 377 S.W.3d at 688-89.

The trouble is that the record squarely conflicts with the trial judge’s expressed reasons for
granting new trial. Simply articulating understandable, reasonably specific, and legally appropriate
reasons is not enough; the reasons must be valid and correct. Having undertaken our own
“‘cumbersome review’ of the multi-volume trial record,” Peterson, 141 F.3d at 579 (internal
citations omitted), we conclude that the record does not support the new trial order.

The trial court initially granted the Kings’ motion in limine to preclude Officer Coon’s
deposition testimony regarding King’s seat belt usage at the time of the crash. But a protective
limine order alone does not preserve error. See Poolv. Ford Motor Co.,715S.W.2d 629, 637 (Tex.
1986) (noting that “to preserve error as to an improper question asked in contravention of a sustained
motion in limine, a timely objection is necessary”). Furthermore, where, as here, the party that
requested the limine order itself introduces the evidence into the record, and then fails to immediately

object, ask for a curative or limiting instruction or, alternatively, move for mistrial, the party waives
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any subsequent alleged error on the point. See, e.g., Bay Area Healthcare Grp., Ltd. v. McShane,
239 S.W.3d 231, 235 (Tex. 2007) (“Error is waived if the complaining party allows the evidence to
be introduced without objection.”); State Bar of Tex. v. Evans, 774 S.W.2d 656, 659 n.6 (Tex. 1989)
(“Failure to request the court to instruct the jury to disregard the inadmissible testimony results in
waiver of the alleged error where the instruction would have cured the error.”); see also TEX.R. App.
P. 33.1(a) (detailing requirements for preservation of appellate complaints); TEX. R. EviD. 103(a)
(describing effects of erroneous admission or exclusion of evidentiary rulings); JOHN HENRY
WIGMORE, WIGMORE’S CODE OF THE RULES OF EVIDENCE IN TRIALS AT LAW § 140 (3d ed. 1942)
(“The objector waives an objection when he himself subsequently introduces evidence which is
directed to prove or disprove the same matter and is liable to the same objection.”).

Even if the attorney’s actions were inadvertent, the Kings introduced the point into evidence
and waived the point of error. The trial court acknowledged the introduction of the evidence, stating
three times that the Kings’ attorney had “read it into the record.” The Kings argue that because the
statement came from their attorney, and not directly from Officer Coon’s deposition, it cannot be
considered a tender or proffer of testimony. The record reflects, however, that the Kings’ attorney
quoted the relevant deposition testimony when making an offer under the rule of optional
completeness and that the trial court repeatedly acknowledged that the evidence had been read into
the record. See TEX.R. EvID. 107 (“When part of a[] . . . recorded statement is given in evidence
by one party, the whole on the same subject may be inquired into by the other, and any other . . .
recorded statement which is necessary to make it fully understood or to explain the same may also

be given in evidence.”) Surely, the Kings would not argue that their infended quotation for optional
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completeness was a tender of testimony, while their inadvertent quotation was not. Once the
evidence was in the record—without objection or a request that it be stricken or that the jury be
instructed to disregard—it was in for all purposes and a proper subject of closing argument.

Toyota’s counsel fairly referenced the previous day’s proceedings during Lee Carr’s direct
examination, by noting that he “wanted to review [Officer Coon’s] deposition passage which was
read into the record . . . yesterday.” Though the Kings’ attorney objected to Toyota’s questioning,
he again neglected to ask the trial court for any sort of ruling, or for a limiting or curative instruction.
The colloquy ended with the trial court’s noting her recollection that Kings’ counsel had previously
“read[] from the deposition for optional completeness” and that his disclosure may have been
“inadvertent.” She stated that she was not going to sanction anyone, that “[t]he record is going to
have to speak for itself,” and that “[t]he evidence is going to be reflected in the record.” See
discussion supra,  S.W.3dat .

On the third instance, during Dr. Van Arsdell’s direct examination, the Kings’ attorney again
remained silent. The Kings’ attorney’s objection during closing argument was too late. The
statement was in evidence. Attorneys in closing must “confine the argument strictly to the
evidence”; any evidence in the record is fair game. See TEX. R. Civ. P. 269(e) (“Counsel shall be
required to confine the argument strictly to the evidence and to the arguments of opposing counsel.”).

The trial court’s pretrial limine rulings prevented Toyota from introducing the evidence, and
the record—specifically, the redacted deposition Toyota offered—reflects Toyota’s compliance with
those rulings. After the Kings’ attorney read the testimony into evidence, and after Toyota’s counsel

repeated the excerpt subsequently, the parties sought clarification from the trial court, who repeatedly
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stated that the record would reflect what was in evidence. The trial court did not instruct Toyota not
to mention Coon’s statement during closing; rather, she warned that “appropriate sanctions [would]
be issued to either party if they argue outside the record.” (Emphasis added.) We agree with Toyota
that it did not violate the trial court’s rulings by referencing Officer Coon’s deposition in closing.

We acknowledge that appellate courts benefit from the hindsight that a complete record
provides. Trial courts, on the other hand, must make difficult, often dispositive, decisions based on
their recollection and best judgment alone, frequently without the aid of full records, transcripts, or
briefing. Nevertheless, having thoroughly reviewed the record here, we conclude that the trial
court’s articulated reason for granting new trial—that Toyota’s counsel “willfully disregarded,
brazenly and intentionally violated” the limine orders in closing—is unsupported. The record
directly contravenes the order, including the trial court’s acknowledgment during trial that the Kings’
attorney “ha[d] read into the record what [Toyota] wanted published.”

Because the record does not support the articulated reason, the trial court abused its discretion
by granting a new trial on that ground.

2. New Trial as a Sanction

The trial court further explained that it was ordering a new trial pursuant to its inherent
authority to issue sanctions, irrespective of or in addition to Texas Rule of Civil Procedure 320,
because of Toyota’s reference to Officer Coon’s testimony during closing argument. The court held
that the reference was so prejudicial and inflammatory that an instruction to disregard could not

eliminate the harm.
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A new trial on that basis presupposes sanctionable conduct, and we have just held that
Toyota’s statements during closing argument were appropriate. The record reflects that Toyota and
its counsel complied with the limine orders regarding Officer Coon’s deposition, as demonstrated
by the playback of mechanically redacted portions of the videotaped testimony. There is nothing to
suggest that either Toyota or its counsel intended, prior to the statement’s first introduction by the
Kings’ attorney, to introduce the statement regarding King’s seat belt usage to the jury. In fact,
Toyota made clear prior to Officer Coon’s deposition playback that it had voluntarily deleted the “if
they are not wearing one” excerpt, even though there had been no objection or ruling on that portion
specifically. Once the statement was in evidence, however, and in light of subsequent bench
conferences, Toyota’s reference to it during closing argument was appropriate. Given that, the trial
court abused its discretion in sanctioning Toyota for that conduct.

III.  Conclusion

On mandamus review, an appellate court may conduct a merits-based review of the reasons
given for granting a new trial. That review compels us to conclude that the trial court abused its
discretion in granting a new trial here. The stated reasons, though complying in form with the
requirements of Columbia and United Scaffolding, lacked substantive merit. Further, anew trial was

an improper sanction.
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We conditionally grant relief and order the trial court to withdraw its order and render
judgment on the verdict. We are confident the trial court will comply, and the writ will issue only

if it does not.

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: August 30, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-0933

INRE TOYOTA MOTOR SALES, U.S.A., INC. AND VISCOUNT PROPERTIES II,
L.P.,D/B/A HOY FOX TOYOTA/LEXUS, RELATORS

ON PETITION FOR WRIT OF MANDAMUS

JUSTICE LEHRMANN, joined by JUSTICE DEVINE, concurring.

“The right of trial by jury shall remain inviolate.” TEx. CoNsT. art. I, § 15. The importance
of protecting that right was the underpinning of the Court’s recent holding that mandamus relief is
appropriate when a trial court fails to explain with reasonable specificity the reasons it has set aside
a jury verdict and granted a new trial. In re Columbia Med. Ctr. of Las Colinas, Subsidiary, L.P.,
290 S.W.3d 204,209 (Tex. 2009). Today the Court takes another step along that path by authorizing
appellate courts to conduct merits-based review of such new-trial orders. See ~ S.W.3dat .
It is essential to remember in conducting this review, however, that the trial court’s authority to grant
a new trial “‘is not in derogation of the right of trial by jury but is one of the historic safeguards of
that right.”” Gasperini v. Ctr. for Humanities, Inc., 518 U.S. 415, 433 (1996) (quoting Aetna Cas.
& Sur. Co. v. Yeatts, 122 F.2d 350, 353 (4th Cir. 1941)). Ithus concur in the Court’s opinion, but
write separately to emphasize the significant discretion trial courts are, and must continue to be,

afforded in determining whether good cause exists to grant a new trial following a jury verdict.
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The specific issue presented in Columbia was a narrow one: “whether trial courts must give
more explanation than ‘in the interest of justice’ for setting aside a jury verdict.” 290 S.W.3d at 206.
In affirmatively answering that question and conditionally granting mandamus relief to require such
specificity, we recognized the significant departure from our longstanding mandamus jurisprudence,
which had to that point “approved the practice of trial courts failing to specify reasons for setting
aside jury verdicts” and “preclude[d], for the most part, appellate review of orders granting new
trials.” Id. at 208 (citing Johnson v. Fourth Court of Appeals, 700 S.W.2d 916, 918 (Tex. 1985), and
Wilkins v. Methodist Health Care Sys., 160 S.W.3d 559, 563 (Tex. 2005)). Both Columbia and our
subsequent opinion in In re United Scaffolding, Inc., 377 S.W.3d 685 (Tex. 2012), focused on
transparency in the context of setting aside jury verdicts, noting the importance of ensuring that trial
courts do not impermissibly substitute their judgment for that of the jury. Id. at 688; Columbia, 290
S.W.3d at 214. This concern, however, is not present with respect to new-trial orders that do not set
aside a jury verdict, such as orders issued after a bench trial or setting aside a default judgment.
Accordingly, in my view, the Columbia line of cases does not apply to such orders.

Having required trial courts to “provide[] a cogent and reasonably specific explanation of the
reasoning” for new trial orders, United Scaffolding, 377 S.W.3d at 688, the Court now concludes
that, for the sake of averting “[t]ransparency without accountability,” such reasoning cannot be
“immune from substantive review.”  S.W.3dat . Engaging in that review, the Court further
holds that “the record squarely conflicts with the trial judge’s expressed reasons for granting new

trial” and that the court therefore abused its discretion in doing so. Id. at .
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I agree that, in this case, determining whether the order granting a new trial was an abuse of
discretion is “relatively straightforward.” Id. at . It is undisputed that, notwithstanding the trial
court’s order in limine precluding the introduction of Officer Coon’s deposition testimony regarding
King’s seatbelt usage, the testimony was disclosed to the jury twice without objection, the first time
inadvertently by the Kings’ attorney (who did not request that the jury be instructed to disregard the
statement or otherwise clarify the mistake when pointed out by Toyota’s counsel), and the second
time by one of Toyota’s expert witnesses on direct examination. Notably, neither the Kings’ motion
for new trial nor the order granting it referenced the introduction of that testimony as a basis for the
order. Instead, both the motion and order focused solely on Toyota’s counsel’s referencing the
testimony during his closing argument, and the order clarified the trial court’s conclusion that
Toyota’s counsel “purported to present evidence outside the record, and commented on matters in
violation of [the trial c]ourt’s order in limine.” The trial transcript dispositively reveals, however,
that the complained-of and unobjected-to evidence discussed by Toyota’s counsel during closing
argument was not outside the record and thus was not improper. See Tex. Sand Co. v. Shield, 381
S.W.2d 48, 57-58 (Tex. 1964) (“Counsel may properly discuss the reasonableness or
unreasonableness of the evidence and its probative effect or lack of probative effect; but such latitude
extends only to the facts and issues raised by the evidence admitted under the ruling of the Court.”).

But while review of a cold record appears to be exactly what was needed in this case to
evaluate the substantive merit of the new-trial order, that limitation frequently places appellate courts
at a disadvantage in evaluating whether there is good cause to grant a new trial. See United

Scaffolding,377 S.W.3d at 688. As we recognized in Columbia, “there are differences between the
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review that can be accomplished by appellate judges who have only the record to consider and trial
judges who have seen the parties and witnesses and sensed the [e]ffect of certain evidence or
occurrences on the trial.” 290 S.W.3d at 211; see also United Scaffolding, 377 S.W.3d at 688
(noting that “the trial judge may have observed irregularities not wholly apparent in a cold record”);
Jennings v. Jones, 587 F.3d 430, 437 (1st Cir. 2009) (“[ Appellate courts], reading the dry pages of
the record, do not experience the tenor of the testimony at trial. The balance of proofis often close
and may hinge on personal evaluations of witness demeanor.’” (quoting United States v. Alston, 974
F.2d 1206, 1212 (9th Cir. 1992))). The trial court, for example, may conclude, based on
observations of the jurors’ reactions, that they were particularly influenced by improperly admitted
evidence or by attorney misconduct and that such error unfairly affected the verdict. Or the trial
court may observe jurors being significantly distracted during the presentation of crucial evidence
in the case and discern a prejudicial effect on the verdict. And in the context of new-trial orders
based on evidentiary insufficiency, we recognized in United Scaffolding that trial courts need not
furnish the same level of detail in explaining their decisions that courts of appeals must provide.'

377 S.W.3d at 688. This is because the concerns that exist as to whether the “court of appeals ha[s]
‘considered and weighed all the evidence before arriving at a decision of insufficiency’” are not
present with respect to the trial court, which “has, in most instances, been present and a participant

in the entire trial.” Id. (quoting Pool v. Ford Motor Co., 715 S.W.2d 629, 635 (Tex. 1986)).

' This ground for a new trial raises yet another wrinkle, as this Court lacks jurisdiction to conduct factual
sufficiency reviews. See TEX. GOV’T CODE § 22.001(a); see also Sw. Bell Tel. Co. v. Garza, 164 S.W.3d 607, 619-20
(Tex. 2004) (distinguishing between legal sufficiency and factual sufficiency reviews).
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These examples illustrate that determining whether a trial court abused its discretion in
granting a motion for new trial after a jury verdict will rarely be as cut-and-dry as confirming that
evidence or testimony referenced during a closing argument is or is not in the record. Often, the trial
court’s presence and observations throughout the trial will be indispensable in evaluating whether
the requisite good cause exists to justify setting aside a jury verdict and granting a new trial. See
Columbia,290 S.W.3d at 212 (““We do not retreat from the position that trial courts have significant
discretion in granting new trials.””). Recognizing the need to defer to trial courts with respect to such

determinations is crucial to ensuring that parties receive a fair trial.

Debra H. Lehrmann
Justice

OPINION DELIVERED: August 30, 2013
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IN THE SUPREME COURT OF TEXAS

No. 10-1020

TEXAS DEPARTMENT OF TRANSPORTATION AND CITY OF EDINBURG,
PETITIONERS,

A.P.I. PIPE AND SUPPLY, LLC AND PAISANO SERVICE COMPANY, INC.,
RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRTEENTH DISTRICT OF TEXAS

Argued September 12, 2012

JusTiceE WILLETT delivered the opinion of the Court.

JUusTICE LEHRMANN filed a concurring opinion, in which JUSTICE GUZMAN joined.

Texas legal rules governing real-estate transactions demand assiduousness, lest uncertainty
subvert the orderly transfer of property. This inverse-condemnation dispute over ten acres in
Hidalgo County asks a simple question: Who has title to the parcel? The answer turns on the validity
of conflicting recorded judgments:

1. 2003 Judgment—which the Texas Department of Transportation (TxDOT)

and the City of Edinburg claim gives the City fee-simple ownership, subject
to a drainage easement granted to TxDOT.

2. 2004 Judgment—which A.P.I. Pipe Supply, LLC and Paisano Service
Company, Inc. (collectively API) claim gives API fee-simple ownership,
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subject to a drainage easement granted to the City (and, via subsequent
conveyance, to TxDOT).

In 2005, TxDOT began its drainage project, and API, relying on the 2004 Judgment, brought
a takings claim for the value of the removed soil. TxDOT counters that API lacks any ownership
interest because the 2004 Judgment, which purports to declare the 2003 Judgment “null and void,”
is itself void—to which API replies, even if the 2003 Judgment controls, API is an “innocent
purchaser” entitled to ownership under Property Code section 13.001.

We agree with TxDOT. The void 2004 Judgment cannot supersede the valid 2003 Judgment;
API is statutorily ineligible for “innocent purchaser” status; and equitable estoppel is inapplicable
against the government in this case. Because API’s takings claim fails, we reverse the court of
appeals’ judgment and dismiss the suit.

I. Facts

The chain of title contains conflicting records, so we first describe how the City, TxDOT, and

API obtained their purported interests in the land.
A. The 2003 Judgment Giving the City Ownership

Herschell White originally owned the land, and the City brought a condemnation action so
it could dig a drainage channel. As compensation for the land, the commissioners awarded, and
White accepted, $207,249 (plus $17,000 for damage to the remainder of the property). The special
commissioners’ report described the interest conveyed as a “right-of-way” but also incorporated by

reference the City’s original petition for condemnation, which described the interest sought as a “fee
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title.” No one objected to the special commissioners’ award, and the trial court adopted it as the
judgment of the court (the 2003 Judgment).'
B. The 2004 Judgment Nunc Pro Tunc Giving API Ownership

A year later, the same trial court entered a “Judgment Nunc Pro Tunc” (the 2004 Judgment),
which was agreed to by the City’s and White’s attorneys. A TxDOT employee apparently also
approved the 2004 Judgment by email.?

The 2004 Judgment purported to render the 2003 Judgment “null and void.” The 2004
Judgment states that the City’s interest in the land was a “right of way easement” obtained “for the
purpose of opening, constructing and maintaining a permanent channel or drainage easement. . ..”
Unlike the 2003 Judgment, the 2004 Judgment did not incorporate the special commissioners’ report
or the City’s original condemnation petition. Rather, it referred to the City’s interest only as an
easement, not fee-simple ownership.

C. Subsequent Title Transfers

Three months after the trial court signed the 2004 Judgment, White sold the ten acres and
some surrounding property to APL.> Both the 2003 Judgment and the 2004 Judgment were recorded
in the county registry before API purchased the property. In 2005, the City granted TxDOT an

easement to build a drainage ditch and to remove any excavated “stone, earth, gravel or caliche.”

! See TEX. PROP. CODE § 21.061 (providing that if no party objects to the findings of the special commissioners,
the trial court “shall adopt the commissioners’ findings as the judgment of the court”).

% The record is unclear as to why the parties agreed to the 2004 judgment, or why TxDOT, which did not yet
have an interest in the property, would agree to the nunc pro tunc judgment.

* API paid $292,800 for approximately 34 acres, including the 9.869 acres at issue in this case.
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I1. Proceedings Below

When TxDOT started digging, API filed an inverse-condemnation action against the City and
TxDOT over the removed dirt. TxDOT and the City filed a plea to the jurisdiction, which the trial
court denied. The court of appeals affirmed, holding the 2004 Judgment was void but saying the
record was unclear as to whether API had notice of the 2003 Judgment.*

Upon remand to the trial court, TxDOT and the City produced evidence that the 2003
Judgment was indeed recorded in the county registry. TxDOT and the City filed a second plea to
the jurisdiction, arguing that, because the 2004 Judgment was void and API had notice of the 2003
Judgment, the City held fee-simple title to the land, subject only to TxDOT’s easement. The trial
court denied the second plea to the jurisdiction, and the court of appeals affirmed, concluding that
API was a good-faith purchaser for value since the 2004 Judgment superseded the 2003 Judgment.’

II1. Discussion

Whether a court has jurisdiction is a matter of law we decide de novo.® Evidence can be
introduced and considered at the plea to the jurisdiction stage if needed to determine jurisdiction.’

A trial court lacks jurisdiction and should grant a plea to the jurisdiction where a plaintiff

“cannot establish a viable takings claim.” Further, “[i]t is fundamental that, to recover under the

* Tex. Dep’t of Transp. v. A.P.1. Pipe & Supply, LLC, No. 13-07-221-CV, 2008 Tex. App. LEXIS 276, at
*8—*14 (Tex. App.—Corpus Christi Jan. 10, 2008, no pet.) (mem. op.).

3328 S.W.3d 82, 90-92.
8 Tex. Dep’t of Parks & Wildlife v. Miranda, 133 S.W.3d 217, 226 (Tex. 2004).
"Id. at 227.

8 Hearts Bluff Game Ranch, Inc. v. State, 381 S.W.3d 468, 491 (Tex. 2012).
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constitutional takings clause, one must first demonstrate an ownership interest in the property
taken.” Thus, if API does not own the disputed land, the takings claim is not viable and the trial
court lacks jurisdiction. Given that the dispositive question is whether API is the property owner,
the trial court was correct to consider the 2003 and 2004 Judgments as extrinsic, undisputed
evidence.

For the reasons discussed below, we hold that API does not own the land and cannot assert
the good-faith purchaser' or equitable estoppel doctrines. We thus conclude that the trial court
should have granted the plea to the jurisdiction.

A. The 2004 Judgment in Favor of the City Was Void.
A judgment nunc pro tunc can correct a clerical error in the original judgment, but not a

" An attempted nunc pro tunc judgment entered after the trial court loses plenary

judicial one.'
jurisdiction is void if it corrects judicial rather than clerical errors.'”” “A clerical error is one which

does not result from judicial reasoning or determination.”” Even a significant alteration to the

original judgment may be accomplished through a judgment nunc pro tunc so long as it merely

® Tex. Dep’t of Transp. v. City of Sunset Valley, 146 S.W .3d 637, 644 (Tex. 2004).

1% W e have jurisdiction over this interlocutory appeal under Texas Government Code section 22.225(c) because
of a conflict between the court of appeals’ decision and a decision of another court of appeals. See TEX. GOV’T CODE
§§22.001(a)(2),.225(c). Asexplained below, the court of appeals’ misapplication of the good-faith purchaser doctrine
is inconsistent with Wall v. Lubbock, 118 S.W. 886, 888 (Tex. Civ. App.—Austin 1908, writ ref’d).

" Andrews v. Koch, 702 S.W .2d 584, 585 (Tex. 1986) (per curiam).

2 Dikeman v. Snell, 490 S.W.2d 183, 186 (Tex. 1973).

B Andrews, 702 S.W.2d at 585.
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corrects a clerical error.'* If “the signed judgment inaccurately reflects the true decision of the
court,” then “the error is clerical and may be corrected.”"’

Here, the change was undeniably significant. The 2003 Judgment granted a fee simple to the
City, while the 2004 Judgment purported to turn the City’s outright ownership into a mere easement.
Again, the fact that the change was significant is not fatal to the 2004 Judgment’s nunc pro tunc
status. However, TxDOT and the City produced evidence showing that the 2003 Judgment correctly
reflected the underlying judicial determination,'® and no party produced any evidence indicating that
the 2004 Judgment was merely correcting a clerical error. That is, nothing suggests that the 2003
Judgment really meant to convey to the City an easement rather than a fee simple.

Further, the trial court in this case was by law required to adopt the award of the special
commissioners, who in turn granted the fee-simple title the City sought in its condemnation petition.
If parties do not timely object to a special commissioners’ report, the trial court is required to enter

“the [special] commissioners’ findings as the judgment of the court.”"” Objection is timely only if

raised within 20 days of the special commissioners’ award.'® Here, the parties point to no evidence

14 See id. at 584—86 (using a nunc pro tunc judgment to add an easement to a deed; a prior court order had
required the easement, so exclusion of the easement was clearly a clerical mistake).

15 1d. at 586.

'® There is circumstantial evidence that the 2003 Judgment intended to award a fee simple rather than an
easement. The condemnation award approved by the court in the 2003 Judgment provided compensation of over
$207,000 for 10 acres in April 2003, whereas API purchased that tract plus 20 more acres for approximately $90,000

more in August 2004.

7 TEX. PROP. CODE § 21.061.

8 Jd. § 21.018. The time for making objections to the special commissioners’ award is tolled if the parties are
not given proper notice of the special commissioners’ award. John v. State, 826 S.W.2d 138, 141 n.5 (Tex. 1992).

However, there is no evidence here that there were any notice problems regarding the award.

6
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of a timely objection. Indeed, the 2003 Judgment indicated that no party objected to the award.
Therefore, the trial court could “only perform its ministerial function and render judgment based
upon the commissioner’s award.” The trial court did just that in the 2003 Judgment, awarding
compensation for fee simple title. Conversely, the 2004 Judgment exceeded the scope of this
“ministerial function” by shrinking the interest awarded by the special commissioners from a fee
simple to an easement. As the special commissioners’ award was not changed pursuant to timely
objection, the 2004 Judgment was void.

One more timing issue cuts against API: the expiration of the trial court’s plenary power.
Such power usually lasts 30 days.”” The 2004 Judgment, though labeled a Judgment Nunc Pro Tunc,
was undeniably a substantive alteration to the 2003 Judgment. However, the trial court’s plenary
power to make substantive alterations had expired 300-plus days before the 2004 Judgment was
rendered.”!

Because the 2004 Judgment was void, it did not convey anything to anyone. Instead, under
the 2003 Judgment, the City continued to hold fee-simple title. White continued to have no interest

in the land, and API could not buy from White what White did not own.

' John, 826 S.W .2d at 141 n.5. See also Pearson v. State, 315 S.W.2d 935, 938 (Tex. 1958) (noting that if
there are no objections to the special commissioners’ award, “[n]o jurisdiction is conferred upon the court to do anything
more than accept and adopt the [special commissioners’] award as its judgment, and this follows by operation of law and
the ministerial act of the county judge”).

2 See TEX. R. CIv. P. 329b(d)—(f).

2! Here, the 2004 Judgment was entered 351 days after the 2003 Judgment.

7
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B. The Innocent-Purchaser and Equitable Estoppel Doctrines Are Inapplicable.
APl urges that, even if the 2004 Judgment is void such that White had no interest to convey,
API should still prevail because it depended on the 2004 Judgment when it bought the land from
White. API presents two theories, neither persuasive.

1. The Innocent-Purchaser Statute, by its Terms, Does not Apply to
Recorded Judgments.

The court of appeals held that API was a good-faith purchaser for value. However, we
refused the writ of error in a case holding that this doctrine does not protect a purchaser whose chain
of title includes a void deed: “One holding under a void title cannot claim protection as an innocent
purchaser.”?

Codified at Property Code section 13.001, the innocent-purchaser doctrine is simply
inapplicable here:

A conveyance of real property or an interest in real property . . .is void asto...a

subsequent purchaser for a valuable consideration without notice unless the

instrument has been . . . proved and filed for record as required by law.*
By its terms, the statute protects purchasers from unrecorded property conveyances—covert, off-the-
books transfers that leave buyers unaware of adverse interests. But one cannot be “innocent” of a

recorded judgment, and here, API concedes it knew of the recorded 2003 Judgment before it

purchased the property.

2 Wwall, 118 S.W. at 888.

2 TEX. PROP. CODE § 13.001(a).
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APIessentially argues that the 2003 Judgment was superseded by the 2004 Judgment because
the latter purported to nullify the former. But our caselaw does not support the idea that earlier
instruments in a chain of title can be rendered meaningless by later instruments that are
contradictory.”® Instead, we refused the writ of error in a case that explicitly held that the innocent-
purchaser doctrine cannot protect those who claim under a void deed.” Further, the consistent theme
in our cases is that “[a] purchaser is charged with knowledge of the provisions and contents of
recorded instruments. Purchasers are also charged with notice of the terms of deeds which form an
essential link in their chain of ownership.”*® That is, a purchaser is deemed to have notice of all
recorded instruments, not just the most recent one. Thirty years ago, we stated in Westland Oil
Development Corp. v. Gulf Oil Corp.:

[A]ny description, recital of fact, or reference to other documents puts the purchaser

upon inquiry, and he is bound to follow up this inquiry, step by step, from one

discovery to another and from one instrument to another, until the whole series of

title deeds is exhausted and a complete knowledge of all the matters referred to and

affecting the estate is obtained.”

In other words, API, constructively and actually aware of the recorded 2003 Judgment, was

responsible for squaring it with the contradictory 2004 Judgment.

2% API does not argue, and we do not consider, whether the 2004 Judgment is a “correction instrument” under
recently enacted sections 5.027—-.031 of the Property Code.

B Wall, 118 S.W. at 888.
% Cooksey v. Snider, 682 S.W.2d 252, 253 (Tex. 1984) (per curiam).

2637 S.W.2d 903, 908 (Tex. 1982) (citations and quotations omitted) (emphases in original).

9
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Slaughter v. Qualls,*® on which the court of appeals relied, is not to the contrary. Slaughter
suggests that a recorded but void foreclosure sale could protect a subsequent good-faith purchaser.”
However, the statement was dicta because the subsequent purchaser’s claim was not before the
Court.® In any event, the Slaughter dicta suggests that such purchasers merit protection under
equitable estoppel principles (describing a contrary result as “inequitable™") and not under the
innocent-purchaser doctrine codified in the Property Code. Section 13.001 defines the elements of
innocent-purchaser status for all cases, and courts may not disregard or rewrite the statute when they
believe straight-up application would be inequitable. The statute is categorical and makes no case-
by-case exceptions: A purchaser with notice of an adverse interest cannot claim innocent-purchaser

status.

8162 S.W.2d 671 (Tex. 1942).

¥ Id. at 675.

*1d. at 674.

3 That is, Slaughter says (in its explanation of its dicta):

It is true that under circumstances such as we have here, those who purchased interests in or took liens
on the land in good faith from [the purchaser ofa deed voided by a wrongful foreclosure sale] acquired
good title as against [the debtor who had originally executed the deed of trust]; but this is so not on
the theory that the title actually passed, but rather on the theory that [the debtor], by the execution of
the deed of trust, made it possible for the trustee to create the appearance of good title in [the
purchaser at the foreclosure sale], and it would be inequitable to permit [the debtor] now to show

otherwise as against those who have purchased in good faith in reliance thereon.

Id. at 675 (emphases added).

10
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2. API Cannot Prevail on Equitable Estoppel, Which Is Inapplicable Against
the Government on These Facts.

API argues that TxDOT’s acquiescence to the 2004 Judgment bars it from objecting now to
what it accepted then. While the argument has a certain force—purchasers should be able to rely
upon facially valid judgments—this argument goes to equitable estoppel, a doctrine inapplicable
against the government in this case.

For estoppel to apply against the government, two requirements must exist: (1) “the
circumstances [must] clearly demand [estoppel’s] application to prevent manifest injustice,”* and
(2) no governmental function can be impaired.” Neither requirement exists here.

As to the first requirement, we have applied estoppel to prevent manifest injustice if,
“officials acted deliberately to induce a party to act in a way that benefitted the [government].”**
Here, no evidence suggests deliberate inducement (as opposed to mistaken acquiescence) by TxDOT

or the City, or that they benefitted when the City’s fee title was erroneously relegated to a mere

easement.”” (White benefitted handsomely, though, being paid twice for fee title to the same

32 City of White Settlement v. Super Wash, Inc., 198 S.W.3d 770, 774 (Tex. 2006) (quotations omitted).
3 1d. at 776-78.
1d. at 775.

35 Apparently for the first time, API argued at oral argument before this Court that TxDOT and the City did
receive a benefit from their interest being merely an easement. API alleges that it let the government use other portions
of API’s property, which API thought was required so that the government could make reasonable use of its purported
easement. However, we find this argument unavailing. First, we note that this last-minute allegation of the government’s
benefit from the easement is not preserved for our review. TEX.R. App. P.33.1(a). Further, this last-minute allegation
is not even enough to lead us to remand to allow API to amend its jurisdictional allegations. Any purported benefit to
TxDOT and the City is minimal compared to the substantial loss to the government for giving up its right to fee-simple
title. This purported benefitis “simply too attenuated to establish grounds for equitable relief.” Super Wash, 198 S.W.3d
at 775. Finally, availability of “alternative remedies weighs strongly against” estoppel against the government, id., and
API may well have other remedies available for the government’s alleged wrongful use of API’s surrounding property

11
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property.) This case stands in stark contrast to two cases where we have held the government
estopped—cases where the government stalled private citizens from providing proper notice of
claims until after the notice deadline had passed.*®

We have also held that the fact that a governmental error was “discoverable” militates against

137 The error here was discoverable because API could have examined the

applying estoppe
conflicting judgments and seen that the 2004 Judgment was issued in error. Red flags were plentiful:
(1) the 2004 Judgment was styled a nunc pro tunc even though it made a judicial change, not a
clerical one; (2) it was issued long after the 2003 Judgment; (3) it nowhere mentioned the
unobjected-to special commissioners’ award. We thus conclude that the manifest-injustice
requirement for applying estoppel against the government is not satisfied.

The second requirement—that there is no impairment to a governmental function—is also
absent. Designing and planning a drainage ditch is a governmental function,’® and applying estoppel

here would impair that governmental function. If TXDOT and the City are estopped, their ability to

manage the drainage project would have to accommodate API’s ownership of the land, complicating

in digging the ditch.

3% Super Wash, 198 S.W.3d at 774—76 (explaining the significance of the only two cases where we have applied
estoppel against the government, Roberts v. Haltom City, 543 S.W.2d 75 (Tex. 1976) and City of San Antonio v.
Schautteet, 706 S.W.2d 103 (Tex. 1986)).

37 Super Wash, 198 S.W .3d at 775.

3 City of Tyler v. Likes, 962 S.W.2d 489, 501 (Tex. 1997) (holding that, under common law, “design and
planning” of drainage ditches was a “quasi-judicial function[] subject to governmental immunity,” whereas “the acts of
constructing and maintaining a storm sewer are proprietary at common law”). The Texas Tort Claims Act also classifies
governmental acts related to “sanitary and storm sewers” as “governmental functions.” TEX.CIv.PRAC. & REM. CODE
§ 101.0215(9). While this legislative interpretation of “governmental functions” is binding only in the context of the Tort
Claims Act, we have previously found that “the statute is helpful” in our interpretation of whether an activity is a
“governmental function.” Super Wash, 198 S.W.3d at 776-77.
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the government’s ability to carry out its project.”

The land was purchased through eminent domain
for the precise purpose of digging a drainage ditch, and restricting the government’s ability to freely
dig on the land burdens that undisputed governmental function.
IV. Conclusion
The 2004 Judgment was void. The pleadings and evidence establish that API holds no

9940

interest in the land and thus “cannot establish a viable takings claim,”” meaning the trial court

lacked jurisdiction.” We reverse the court of appeals’ judgment and dismiss the case.

Don R. Willett
Justice

OPINION DELIVERED: April 5, 2013

% If we found that the government was estopped, the government would have only a few options for removing
dirt from the property, such as paying API to remove the dirt, relying on API to remove the dirt, or obtaining API’s
consent to let the government dump the dirt on API’s surrounding land. Any of these options could impair plans to
expand or improve the ditches by impeding the dirt-removal process.

“ Hearts Bluff Game Ranch, 381 S.W.3d at 491.

Y 1d at 491-92.
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IN THE SUPREME COURT OF TEXAS

No. 10-1020

TEXAS DEPARTMENT OF TRANSPORTATION AND CITY OF EDINBURG,
PETITIONERS,

A.P.I. PIPE AND SUPPLY, LLC AND PAISANO SERVICE COMPANY, INC.,
RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRTEENTH DISTRICT OF TEXAS

JUSTICE LEHRMANN, joined by JUSTICE GUZMAN, concurring.

Ijoin the Court’s opinion because I agree that the 2004 Judgment, which was issued after the
expiration of the trial court’s plenary power, makes a judicial change to the 2003 Judgment and is
therefore void. I write separately to clarify why I agree.

As the Court notes, “a significant alteration to the original judgment may be accomplished
through a judgment nunc pro tunc so long as it merely corrects a clerical error.” ~ S.W.3dat
(citing Andrews v. Koch, 702 S.W.2d 584, 58486 (Tex. 1986) (per curiam)). Indeed, clerical errors
frequently concern matters of substance; they are simply errors “made in entering final judgment”
and not “in rendering a final judgment.” Escobar v. Escobar, 711 S.W.2d 230, 231 (Tex. 1986).

Thus, the fact that the change made in the 2004 Judgment—which awards the City an easement as

000222



opposed to the fee simple interest awarded in the 2003 Judgment—is undeniably significant has no
bearing on the validity of the nunc pro tunc judgment. Rather, the change was invalid because the
2003 Judgment correctly reflects the true decision of the court, and the 2004 Judgment therefore
improperly makes a judicial change beyond the expiration of the court’s plenary power such that the
2004 Judgment is void.

In many cases, depending on the state of the record, it may be difficult for an appellate court
to discern which of two conflicting judgments accurately “reflects the true decision of the [trial]
court,” S.W.3dat _ (quoting Andrews, 702 S.W.2d at 586) (internal quotation marks omitted),
and, in turn, whether a judgment nunc pro tunc is valid. However, this case does not present such
adilemma. The evidence establishing the fee simple nature of the conveyance reflected in the 2003
Judgment is conclusive. In that judgment, the trial court ordered that the special commissioners’
award “is hereby made[] the judgment of this [c]ourt.” In turn, the special commissioners
“award[ed] to [the City] all rights described and prayed for in [the City]’s Original Statement and
Petition for Condemnation.” And the City’s condemnation petition requested “a final judgment of
condemnation vesting in the City of Edinburg the fee title to said land and the rights therein.”
Further, as noted by the Court, the trial court in this case essentially conducted a ministerial duty in
entering judgment on the special commissioners’ findings, to which no one had objected.
S.W.3dat . Inlight of this evidence, there is no question that the “true decision of the court” was
to award fee simple title. Thus, the 2004 Judgment’s award of an easement to the City did not

merely correct a clerical error and could not be accomplished through a judgment nunc pro tunc.
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API contends the use of the term “right-of-way” in the City’s condemnation petition and the
2003 Judgment renders it unclear whether the 2003 Judgment was awarding fee simple title or an
easement. For example, the 2003 Judgment awards the City “title (right of way) described in
attached Exhibit ‘A’ [the special commissioners’ award] and ‘B’ [condemnation petition],” and
orders issuance of a writ of possession to allow the City to “enter upon said right-of-way.” The
commissioners’ award notes that the City sought a decree “vesting in [the City] a right-of-way . . .
more fully described in [the City]’s [p]etition.” The condemnation petition, in the paragraph setting
out the purpose for the action, alleges that the land is sought for the purpose of “laying out, opening,
constructing, reconstructing, maintaining, and operating . . . a certain right-of-way,” specifically the
US Highway 281 Drainage outfall ditches project.

However, such language does not call into question the effect of the 2003 Judgment. The
term “right-of-way,” used alone, may mean either a “right of passage” over a parcel of land or the
parcel of land itself that “is to be used as a right of way.” Tex. Elec. Ry. Co. v. Neale, 252 S.W.2d
451,454 (Tex. 1952); see also Lakeside Launches, Inc. v. Austin Yacht Club, Inc., 750 S.W.2d 868,
871 (Tex. App.—Austin 1988, writ denied). There is no indication that the condemnation petition,
the special commissioners’ award, or the 2003 Judgment used the term “right-of-way” synonymously
with an easement or right of passage; rather, it was used to denote the property itself.

Further, the City’s agreement with the issuance and recording of the 2004 Judgment nunc pro
tunc, while potentially relevant to an equitable claim, does not call into question the true decision
of the trial court in entering the 2003 Judgment. At that time, the trial court had before it the City’s

request for a judgment for “fee title” in the property and the unobjected-to special commissioners’
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award, which awarded all rights prayed for in the petition. Again, because the 2003 Judgment
adopted the award as the judgment of the court, it is clear that the 2003 Judgment awarded fee title
to the City. Therefore, the 2004 Judgment purporting to award an easement, even if the City agreed
to it, goes beyond the correction of a clerical error and is void.

It bears repeating that the invalidity of the 2004 Judgment is not evident from the fact that
the two judgments are facially in conflict, which in and of itself does not raise suspicion. In reality,
most nunc pro tunc judgments conflict substantively with the underlying judgments they are entered
to correct. The nunc pro tunc judgment that merely corrects a misspelled word or a grammatical
error is an anomaly. After all, reasonable parties do not generally file lawsuits to correct trivial
mistakes such as missing commas or misspelled words. Rather, reasonable litigants go to court to
correct clerical errors affecting substantive rights. A thorough review of this record, however,
conclusively shows that the true decision of the trial court, as reflected in the 2003 Judgment, was
to award fee simple title to the City.

Given that the 2004 Judgment was void, API could not acquire legal title from White because
the City owned the land. T agree with the Court that any recovery against TxDOT and the City would
necessitate application of the doctrine of equitable estoppel, which does not apply against the
government under the circumstances of this case. Accordingly, I concur in the Court’s opinion and

judgment.

Debra H. Lehrmann
Justice

OPINION DELIVERED: April 5, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0104

KoPPLOW DEVELOPMENT, INC., PETITIONER,

V.

THE CITY OF SAN ANTONIO, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FOURTH DISTRICT OF TEXAS

Argued September 13, 2012

JusTicE GuzMAN delivered the opinion of the Court.

In this case we determine whether an inverse condemnation claim is premature when
premised on the owner’s inability to develop its property as the city previously approved. The
landowner purchased the property for the purpose of developing the land, obtained permits, and
filled the portion of the property at issue in this proceeding to the 100-year flood level. The
municipality then constructed a facility partly on the property that would detain storm water on the
property in a significant flood, thus causing the property to again be below the 100-year flood level
and undevelopable without additional fill. The landowner sought damages under statutory and
inverse condemnation theories. The jury awarded damages of $694,600 and the trial court entered
judgment on the verdict. The court of appeals reversed as to the inverse condemnation claim,

holding the claim was premature because the property had not yet flooded. Because we conclude
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that the landowner’s claim is for the present inability to develop the property as previously approved
unless the property is filled, we hold the claim is not premature. Accordingly, we reverse the
judgment of the court of appeals and remand to the court of appeals for further proceedings.
I. Background

Kopplow Development, Inc. (Kopplow) purchased 18.451 acres of land adjoining Loop 410
in San Antonio in 1996 or early 1997." After retaining an engineering firm, Kopplow filed a plat
application on November 27, 1996 and obtained utility and construction easements on the adjoining
tract south of'its property to connect sewer service. Because Kopplow’s property was below the 100-
year floodplain elevation of 741 feet above mean sea level, as defined by the Federal Emergency
Management Agency (FEMA), Kopplow obtained a floodplain permit from the City of San Antonio
(City) and filled most of the property to 741 feet in 2000. About one fourth of the property still fell
within the 100-year floodplain, and Kopplow dedicated a drainage easement over this area. In 2004,
the City granted Kopplow a vested rights permit, allowing it to develop the property under the rules
in effect in November 1996 when Kopplow filed its plat application. A vested rights permit
insulates pending development from most future ordinance changes. But certain floodplain
regulation changes apply retroactively even against vested rights holders. See TEx. Loc. Gov’T

CODE §§ 245.002, 245.004(9).

" The record does not reflect when Kopplow acquired the property. Company president Edward Kopplow
testified that Kopplow acquired the property “in 1996. It might have been early ‘97.” Kopplow’s plat application of
November 27, 1996 lists it as the owner. Kopplow originally purchased a larger tract and sold two portions to develop
as restaurants in early 1997.
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San Antonio experienced 100-year floods in 1998 and 2002. The City then planned a
regional storm water detention facility for the Leon Creek watershed south of Kopplow’s property
to mitigate downstream flooding. It determined in 2002 that the project would inundate portions of
Kopplow’s property and the tract south of Kopplow’s property. The City asked Kopplow in late
2003 to donate an easement that the City planned to inundate as part of the project. Kopplow
refused. The City obtained a 207-acre drainage easement from the owner of the property south of
the Kopplow tract in January 2004 and then built a concrete in-flow wall on the portion of the
adjoining tract that includes Kopplow’s easements (where Kopplow’s easements and the City’s
drainage easement overlap on the property south of the Kopplow tract). The City also built a large
berm or dam south of the Kopplow property. The dam’s peak elevation is 748 feet. Once Leon
Creek reaches the height of the in-flow wall in a 10-year flood, the wall will guide storm water to
be detained by the berm until storm water in Leon Creek subsides, allowing drainage pipes in the
berm to open and slowly return the detained water into Leon Creek.

The parties agree the facility will cause increased inundation on Kopplow’s property and that
the FEMA 100-year floodplain is two feet higher on Kopplow’s property because of the facility. But
the City asserts that the in-flow wall does not cause the increased inundation because it is under
water in a 100-year flood and instead that the berm causes the increased inundation.

The City also changed its regulatory 100-year floodplain to account for future, upstream

development.”> A City representative testified that, although Kopplow must file for a floodplain

2 By contrast, FEMA’s 100-year floodplain accounts for only existing conditions.

3
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development permit to further develop its property, the City will permit Kopplow to develop its
property if it fills the property to the new level of the 100-year floodplain. Ultimately, Kopplow
must fill the portion of its property to be developed from the existing 741-foot level to 745.16 feet:
two feet due to the detention facility and two feet due to the City’s ordinance change.

Kopplow sued the City for a taking in May 2004 while it was constructing the facility. The
City counterclaimed for condemnation of Kopplow’s easement. Before trial, the trial court granted
the City’s motion that Kopplow’s vested rights permit was not effective against subsequent
floodplain ordinances and excluded Kopplow’s evidence pertaining to two of the four feet of
additional fill needed to develop the property.” The jury found that: (1) the value of the part taken
was $4,600; (2) the City’s use of the part taken proximately caused damages to the remainder; and
(3) Kopplow’s remainder damages were $690,000.

The City and Kopplow both appealed. The court of appeals affirmed the $4,600 damage
award for the part taken under the statutory takings claim. 335 S.W.3d 288, 296. It reversed the
award of remainder damages under the statutory takings theory, holding that the inflow wall would
not inundate Kopplow’s property, even during a 100-year flood. /d. at 294-95. The court also held
the remainder damages unrecoverable under Kopplow’s inverse condemnation theory because the

property had not yet flooded and the inverse condemnation claim was therefore premature. Id. at

3 See TEX.LoC. Gov’T CODE § 245.004(9) (vested rights do not apply against “regulations to prevent imminent
destruction of property or injury to persons from flooding that are effective only within a flood plain established by a
federal flood control program and enacted to prevent the flooding of buildings intended for public occupancy”).

4
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296. In light of its holding, the court of appeals did not reach the City’s factual sufficiency challenge
or Kopplow’s two cross-appeal points.* Id. at 296-97.
II. Discussion

We have described the right to own private property as “fundamental, natural, inherent,
inalienable, not derived from the legislature and as preexisting even constitutions.” Eggemeyer v.
Eggemeyer, 554 SW.2d 137, 140 (Tex. 1977). One of the most important purposes of our
government is to protect private property rights. Id. The Texas Constitution resolves the tension
between private property rights and the government’s ability to take private property by requiring
takings to be for public use, with the government paying the landowner just compensation. TEX.
Const. art. I, § 17 (“No person’s property shall be taken, damaged, or destroyed for or applied to
public use without adequate compensation being made . . . .”). The United States Supreme Court
has stated that the rationale for compensating landowners for takings for public use is “to bar
Government from forcing some people alone to bear public burdens which, in all fairness and justice,
should be borne by the public as a whole.” Armstrong v. United States, 364 U.S. 40, 49 (1960).
When only part of a tract is taken, Texas law assures just compensation by entitling the landowner
to the value of the part taken as well as the damage to the owner’s remaining property. TEX. PROP.
CoDE § 21.042(c).

Takings may be categorized as either statutory (if the government compensates the owner for

the taking) or inverse (if the owner must file suit because the government took, damaged, or

* Kopplow asserted that: (1) Kopplow’s vested right to develop the property meant that the trial court erred in
excluding evidence of the value of the entire property; and (2) the trial court erred by including a proximate cause
question. 335 S.W.3d at 296.

000230



destroyed the property without paying compensation). Westgate, Ltd. v. State, 843 S.W.2d 448, 452
(Tex. 1992). This proceeding has involved statutory and inverse claims. Initially, Kopplow sued
because the City did not admit to damaging the property, which sounds in inverse condemnation.
335 S.W.3d at 291. The City later counterclaimed for a statutory taking, admitting it had taken
Kopplow’s easement. Id.
A. Waiver

The City contends, and the court of appeals held, that Kopplow’s inverse condemnation claim
is not yet ripe. We disagree. As an initial matter, the City asserts that Kopplow did not plead or try
an inverse condemnation claim. But Texas is a notice pleading jurisdiction, and a “petition is
sufficient if it gives fair and adequate notice of the facts upon which the pleader bases his claim. The
purpose of this rule is to give the opposing party information sufficient to enable him to prepare a
defense.” Roark v. Allen, 633 S.W.2d 804, 810 (Tex. 1982). The City responded to Kopplow’s
pleading by asserting that Kopplow’s claim was not yet ripe (a response to an inverse condemnation
claim) and the inverse condemnation claim failed because there was no intentional taking. The City
moved for summary judgment on Kopplow’s claim, stating that Kopplow alleges that “the City has
inversely condemned a portion of its . . . property” but that “there is no evidence to support
Plaintiff’s claim for inverse condemnation.” The City’s subsequent motion for summary judgment
stated: “[t]his is an inverse condemnation case wherein Plaintiff’s damages are based on the increase
in the flood plain elevation on its property . . . .” The City also specially excepted to the inverse
condemnation claim, TEX.R. C1v.P. 90, but it failed to obtain a ruling before the case was submitted

to the jury. In sum, the City understood Kopplow was pleading an inverse condemnation claim and
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prepared the defense that the claim was not yet ripe but failed to obtain a ruling on its special
exception. See Roark, 633 S.W.2d at 810 (party waived pleading defect issue by failing to specially
except).

Kopplow also pursued the claim at trial and on appeal. The City asserted at the pre-trial
conference that Kopplow must decide whether to proceed on the statutory or inverse claim but failed
to obtain a specific ruling from the trial court that Kopplow could not proceed on the inverse claim.
In the court of appeals, Kopplow noted that, “[t]o the extent that Kopplow’s damage claim could be
correctly characterized as an inverse condemnation claim, the [trial] Court found as a matter of law
that the claim was compensable.” Kopplow maintained the position in this Court that its claim was
both statutory and inverse in nature. We conclude Kopplow preserved its inverse condemnation
claim.

B. Ripeness

Substantively, the court of appeals held that, to the extent Kopplow’s claim was for inverse
condemnation, it was premature. 335 S.W.3d at 296. The court of appeals relied primarily on
Tarrant Regional Water District v. Gragg, 151 S.W.3d 546, 555 (Tex. 2004). Gragg involved a
water supply reservoir that the Tarrant Regional Water District built. /d. at 550. Heavy rains caused
the District to open the reservoir floodgates in 1990, extensively flooding the Gragg Ranch. /d. at
550. Gragg sued for inverse condemnation, and by the time the case was tried in 1998, the ranch had
experienced a large number of floods. /d. The District argued that the reservoir did not add more
downstream water than would naturally pass through, and if it did, it was mere negligence and there

was not sufficient intent to support an inverse condemnation claim. Id. at 554.
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We observed that mere negligence that eventually contributes to property damage will not
qualify as a taking, primarily because the public would bear the burden of paying for damage for
which it receives no benefit. Id. at 554-55. We also noted that, “[i]n the case of flood-water
impacts, recurrence is a probative factor in determining the extent of the taking and whether it is
necessarily incident to authorized government activity, and therefore substantially certain to occur.”
Id. at 555. We held that, “[w]hile nonrecurrent flooding may cause damage, a single flood event
does not generally rise to the level of a taking” because “its benefit to the public, [is] too temporal
or speculative to warrant compensation.” Id.

In a companion case, we clarified that “the requisite intent is present when a governmental
entity knows that a specific act is causing identifiable harm or knows that the harm is substantially
certain to result.” Id. (citing City of Dallas v. Jennings, 142 S.W.3d 310, 314 (Tex. 2004)). With
flood water impacts, recurrence is a probative factor in assessing intent and the extent of the taking.
Id. We rejected the District’s argument that it was, at most, only negligent and found some evidence
to support the taking because the reservoir changed the character of the flooding on the Gragg Ranch
to make the flood waters arrive sooner, flow faster and more forcefully, and last longer. Id. We
observed this could be attributable to the reservoir’s ability to hold only eight percent excess storage,
compared to twenty-five to one hundred percent for other reservoirs. Id. at 556.

In Gragg, we reaffirmed a statement we made over 50 years ago:

[glovernmental agencies and authorities are necessities. They are capable of

rendering great and beneficent public services. But any appeal to the tradition of our

laws which omits a decent regard for private property rights is both inaccurate and

distorted. It is because of this regard that our governmental agencies and authorities
in acquiring properties for their public purposes are generally required to proceed
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under the power of eminent domain rather than under the police power. Such a

policy has not resulted in a destruction of flood control and improvement agencies

in the past and there is no reason to apprehend that the continuation of such policy

will prove overly costly or inimical to the American way of life in the future.

Id. at 556 (quoting Brazos River Auth. v. City of Graham, 354 S.W.2d 99, 107 (Tex. 1961)).

Our holding in Gragg does not, as the court of appeals concluded, compel a holding here that
Kopplow’s inverse condemnation claim is premature. The focus of Gragg is that the government’s
negligent acts that result in an occasional flood do not benefit the public and cannot qualify as a
taking. Id. at 555. The governmental entity in Gragg intentionally constructed a reservoir with
minimal overflow capacity, and the frequent flooding at the ranch indicated this was not mere
negligence. Id. at 556. Here, we need not look to evidence of the frequency of flooding to deduce
the government’s intent: the City knew the project would inundate part of Kopplow’s property before
it ever began construction, prompting the City to seek a drainage easement from Kopplow. The
project would only result in one tract other than Kopplow’s being below the 100-year flood level,
and the City obtained a drainage easement for the applicable portion of that tract. Based on these
facts, there is little dispute that the City intended to take Kopplow’s property for the project, and
Gragg does not bar the inverse condemnation claim. /d. at 555; Jennings, 142 S.W.3d at 314.

The court of appeals also relied on Howard v. City of Kerrville, 75 S.W.3d 112 (Tex.
App.—San Antonio 2002, pet. denied), to support its holding that Kopplow’s inverse condemnation
claimis not yetripe. 335 S.W.3d at 296. In Howard, a flood destroyed a dam, which the city rebuilt

with the same specifications. 75 S.W.3d at 115. But the earlier FEMA floodplain maps did not

account for the impact of the dam or increased flow in the Guadalupe River. /d. The new flood level

000234



was above the level to which Howard had previously filled his property. Id. At various times during
city regulation changes, Howard filed and withdrew applications to develop the property and later
sued, in part, for a regulatory taking. /d. at 116. The court of appeals held that Howard’s regulatory
takings claim was not ripe because he had no application on file and the court could not determine
what use he sought and what uses the city would or would not allow. Id. at 118. In contrast, here,
there was undisputed testimony that Kopplow sought to develop its property pursuant to the
previously approved plat and that the City would require Kopplow to fill its property to 745.16 feet
to so develop it. Unlike the record in Howard, on this record, we are able to determine whether the
municipality will approve the use the landowner seeks.

The City further contends that Kopplow’s inverse condemnation claim is not yet ripe under
Westgate, 843 S.W.2d at 453. There, Westgate, Ltd. (Westgate) completed construction of
commercial buildings shortly before the government announced plans to build a highway at a route
directly through one of the new buildings. Id. at 450. Westgate was having difficulty leasing the
space in light of the proposed roadway. Id. at 450-51. When the government brought statutory
takings proceedings, Westgate counterclaimed for inverse condemnation to recover its lost profits
accrued before the government acquired the property. Id. at451. The trial court awarded Westgate
$2,734,000 for the statutory takings claim as the difference in value of Westgate’s entire tract before
and after the taking. Id. It also awarded Westgate $633,000 in lost profits for its inverse
condemnation claim. /d. We affirmed the reversal of the award of lost profits under the inverse
condemnation claim because the government’s proposed taking was not a direct restriction on

Westgate’s property before it actually acquired the property. Id. at 452-53.
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We cited approvingly in Westgate two court of appeals cases where a future loss of property
did not give rise to a present takings claim. Id. at 452-53. Both Allen v. City of Texas City’ and
Hublerv. City of Corpus Christi® involved city drainage systems that rendered the owners’ properties
more susceptible to flooding. Westgate, 843 S.W.2d at 453. In Allen, a class of plaintiffs affected
by a levee pleaded an inverse condemnation claim, alleging the levee diminished the value of their
land and made it more susceptible to flooding. 775 S.W.2d 863, 864 (Tex. App.—Houston [ st
Dist.] 1989, writ denied). The Allen court disallowed the claim because no flooding had occurred
and the government had not otherwise appropriated the property. /d. at 865. In Hubler, the plaintiff
asserted that the combined effect of a current drainage project and several proposed others would
increase the surface waters on his land and that the city should have taken a drainage easement. 564
S.W.2d 816, 821 (Tex. App.—Corpus Christi 1978, writref’d n.r.e.). The Hubler court disallowed
the claim because no flooding had occurred as a result of the completed projects. Id.

Reliance on Allen and Hubler is misplaced because they address when an inverse
condemnation claim for flooding is premature. Kopplow’s claim is about development, not flooding.
Kopplow purchased the property to develop it, obtained development permits (including a vested
rights permit), and filled the property to the 100-year flood level to develop it before the City
constructed the project that rendered the land undevelopable unless filled again. Even if the
Kopplow property never actually floods, the property is nonetheless undevelopable unless filled

because of the project. The direct, immediate restriction on Kopplow’s property is that it can no

775 S.W.2d 863 (Tex. App.—Houston [1st Dist.] 1989, writ denied).
6564 S.W.2d 816 (Tex. App.—Corpus Christi 1978, writ ref’d n.r.e.).
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longer develop the property as previously approved, and, on these facts, a lack of ripeness does not
bar Kopplow’s inverse condemnation claim.

We next address two remaining questions: (1) whether proximate cause affects the inverse
condemnation claim, and (2) whether the damages awarded by the jury are recoverable under the
inverse condemnation claim. Here, the charge asked the jury whether the use of the part taken
proximately caused damage to the remainder. The jury answered in the affirmative. The City
challenged the sufficiency of the evidence supporting that answer on appeal, arguing that the use of
the part taken was for the in-flow wall only and would not impound flood waters on Kopplow’s
remainder. 335 S.W.3d at 292. A proximate cause question is properly submitted in a partial
statutory takings case where the parties dispute whether the use of the part taken damaged the
remainder. State v. Petropoulos, 346 S.W.3d 525, 531 (Tex. 2011). Moreover, causation is still
relevant in an inverse condemnation claim: owners of inversely condemned property cannot recover
damages the government did not cause. See Gragg, 151 S.W.3d at 555 (holding that the government
need not pay even for negligent takings because they do not benefit the public). But while causation
in a partial statutory taking focuses on whether the use of the part taken damaged the remainder,
causation in an inverse condemnation focuses on the extent of the government’s restriction on the
property. See Hearts Bluff Game Ranch, Inc. v. State, 381 S.W.3d 468, 477 (Tex. 2012).

Even if the City’s challenge to the sufficiency of the evidence also applies to Kopplow’s
inverse condemnation claim, it would be legally insignificant as the parties agree that the berm will
impound flood waters on Kopplow’s property in a 100-year flood, causing the property to again be

below the 100-year flood level. Likewise, the parties agree that Kopplow must fill its property to

12
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the new 100-year flood level in order to develop it as previously approved. Thus, there is no dispute
as to causation for Kopplow’s inverse condemnation claim.

Moreover, the damages the jury awarded are proper for Kopplow’s inverse condemnation
claim. The damages the jury found for the easement ($4,600)" and the remainder of Kopplow’s
property ($690,000) are recoverable under the inverse condemnation claim, and Kopplow submitted
a single question that would have resulted in this amount. See Westgate, 843 S.W.2d at457 (holding
broad form condemnation charges should ask the difference in value of the property before and after
the taking). Instead, the City requested, and the trial court approved, a separate question for damages
for the easement and the remainder of the property. It was not harmful error under our Rules and
precedent to charge the jury here separately as to the damages for the easement under the statutory
takings claim and the remainder of the property under the inverse condemnation claim because the
ultimate result was the same. Seeid. at451 (damages to property and lost profits pled under separate
theories), 457 (level of recovery for condemnation is the difference in value of the property before
and after the taking). Accordingly, because Kopplow’s inverse condemnation claim is ripe and was
not waived, it supports the $690,000 damage award.

II1. Conclusion

Kopplow purchased the property to develop it, obtained floodplain and vested rights permits,

and filled the property to the 100-year flood level before the City built a flood control project partly

on its property to detain storm water on the property. That project prevents Kopplow from

7 The trial court entered judgment on this award, and the court of appeals affirmed. 335 S.W.3d at 297. Neither
party challenges that ruling here.
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developing the property as planned unless it fills it to the new 100-year flood level. Kopplow’s
inverse condemnation claim sought damages for the fill. The fact that flooding has not yet occurred
does not render the claim premature because the claim is based on the thwarting of approved
development, not flooding. We thus conclude the award of remainder damages is recoverable under
Kopplow’s inverse condemnation claim. In light of the court of appeals’ ruling, it failed to reach
Kopplow’s cross-appeal point that the trial court erred in excluding some of the evidence of the cost
of the fill. Accordingly, we reverse the judgment of the court of appeals and remand to the court of

appeals for further proceedings consistent with this opinion.

Eva M. Guzman
Justice

OPINION DELIVERED: March 8, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0155

ANN WOOD SHOOK, PETITIONER,

V.

DAVID GRAY, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRTEENTH DISTRICT OF TEXAS

PER CURIAM

G.W., David Gray and Lucy Wood’s nine-year-old daughter, has lived with her maternal
grandmother, Ann Shook, for her entire life. Although G.W.’s parents have been in and out of her
life to varying degrees since she was born, no one disputes that at the time of the custody hearing the
grandmother’s home was the only home G.W. had ever known. We are asked to decide whether the
court of appeals erred by remanding this case to the trial court for hearings to determine the custody
and visitation rights as between Gray and Wood only. We grant Shook’s motion for rehearing of her
petition for review and, pursuant to Rule 59.1 of the Rules of Appellate Procedure, hold that, by
barring the trial court from considering Shook, the court of appeals unduly restricted the trial court’s
ability to protect the child’s best interest.

When G.W. was three-and-a-half years old, Gray filed an original suit affecting the parent-

child relationship requesting that he and Wood be appointed joint managing conservators and that
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Wood be given the primary right to establish G.W.’s residence.' Shook intervened on the basis that
she “has had actual care, control, and possession of [G.W.] for more than 6 months ending no more
than 90 days preceding the date of filing of [the] petition.” See TEX. FAM. CODE § 102.003(a)(9).
She requested that she and Wood be appointed joint managing conservators and that she be named
the joint managing conservator with the exclusive right to designate G.W.’s primary residence. She
also asked that Gray be appointed possessory conservator. Subsequently, Gray amended his petition
to request that the trial court appoint him joint managing conservator with the exclusive right to
establish G.W.’s residence. Gray did not specify who should be named the other joint managing
conservator.

Shortly after G.W. was born, G.W. and her mother moved into Shook’s home in Victoria,
Texas. At the time of the custody hearing, when G.W. was almost five years old, G.W. still lived
with Shook. Wood had moved out of Shook’s home to live on her own two years earlier, and Gray
had lived in Houston, New Jersey, Colorado, and Seattle between G.W.’s birth and the time of the
custody hearing. The trial court appointed Shook as G.W.’s sole managing conservator and named
Gray and Wood as G.W.’s possessory conservators.

The court of appeals reversed, holding that the trial court abused its discretion in naming
Shook, a nonparent, as G.W.’s sole managing conservator because Shook failed to present any

evidence that could overcome the presumption that a parent should be named as managing

"In his petition, Gray stated, “The best interest of [G.W.] will be served by the appointment of Lucy Wood as
joint managing conservator with the exclusive right to designate the primary residence of the child, and [Gray] so
requests.” Gray further requested that “appropriate orders be made for access to the child and the allocation of the rights
and duties of the conservators.” Although Gray does not explicitly state the type of conservatorship he sought, we infer
that he wished to be named a joint managing conservator.
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conservator. 329 S.W.3d at 198-99; TEX. FAM. CoDE § 153.131 (stating that a parent shall be
appointed as a sole managing conservator or both parents shall be appointed as joint managing
conservators “unless the court finds that appointment of the parent or parents would not be in the
best interest of the child because the appointment would significantly impair the child’s physical
health or emotional development”). Additionally, the court of appeals remanded the case for the trial
court to reconsider the conservatorship and access rights between Gray and Wood only and
explained:

[T]he trial court held in Shook’s favor, making it unnecessary for that court to

determine G.W.’s best interest as it related to the custodial or visitation rights that

should exist between Gray and [Wood] only. Because of this, and because we have

overturned the trial court’s ruling designating Shook as sole managing conservator,

we find it to be in the interest of justice not to simply render judgment in Gray’s

favor. Further, more than a year has passed since the custodial hearing;

circumstances may have changed during this time such that it would notbe in G.W.’s

best interest to appoint Gray as her sole managing conservator, and we have no

ability to determine the present circumstances of any of the parties, nor do we have

the luxury of sitting as a fact-finder. For the forgoing reasons, we remand this case

to the trial court for custodial hearings to determine the rights as between Gray and

[Wood] only.
329 S.W.3d at 199. Shook contends that the court of appeals should not have precluded the trial
court from considering her role in G.W.’s life on remand. We agree.

By foreclosing the trial court from considering Shook on remand, the trial court may be
unable to protect G.W.’s best interest. TEX. FAM. CODE § 153.002 (“The best interest of the child
shall always be the primary consideration of the court in determining the issues of conservatorship

and possession of and access to the child.”). As the court of appeals pointed out, it had “no ability

to determine the present circumstances of any of the parties, nor d[id it] have the luxury of sitting
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as a fact-finder.” Id. That statement illustrates the problem with remanding for custodial hearings
between Gray and Wood only. The trial court must be able to consider the changed circumstances.

G.W. is now nine years old and over four years have passed since the trial court issued its order.

Even assuming Shook previously failed to present evidence capable of overcoming the parental
presumption, it does not follow that she will necessarily be unable to overcome the parental
presumption under the present circumstances.

Moreover, Shook pled and established general standing to file a suit for conservatorship and
access, as someone who has had care, control, and possession of a child for the designated time.
Tex. FAM. CoDE § 102.003 (authorizing suit by “a person, other than a foster parent, who has had
actual care, control, and possession of the child for at least six months ending not more than 90 days
preceding the date of the filing of the petition™). Shook’s inability to overcome the parental
presumption does not deprive her of standing to be considered for conservatorship or access. If
Shook fails to overcome the presumption that a parent should be named managing conservator on
remand, the trial court may still name Shook as a possessory conservator or grant her access if that
would be in G.W.'s best interest.

Thus, we conclude that the court of appeals erred in preventing the trial court from
considering Shook for conservatorship of or access to G.W. Accordingly, without hearing oral
argument, we affirm the court of appeals’ judgment remanding the case, but reverse to the extent the
judgment limits the trial court’s consideration of the role Shook should play in G.W.’s life, whether
as conservator or a person with defined access rights. TEX. R. App. P. 59.1.

OPINION DELIVERED: October 5, 2012
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IN THE SUPREME COURT OF TEXAS

No. 11-0195

MONCRIEF OIL INTERNATIONAL INC., PETITIONER,

V.

OAO GAZPROM, GAZPROM EXPORT, LLC, AND GAZPROM MARKETING &
TRADING, LTD., RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE SECOND DISTRICT OF TEXAS

Argued February 6, 2012

JusTicE GuzMAN delivered the opinion of the Court.

CHIEF JUSTICE JEFFERSON did not participate in the decision.

We have observed that the business contacts needed for specific personal jurisdiction over
a nonresident defendant “are generally a matter of physical fact, while tort liability (especially
misrepresentation cases) turns on what the parties thought, said, or intended. Far better that judges
should limit their jurisdictional decisions to the former rather than involving themselves in trying
the latter.” Here, nonresident defendants allegedly committed the tort of misappropriating purported

trade secrets from a Texas company concerning a proposed Texas venture during two meetings in

" Michiana Easy Livin’ Country, Inc. v. Holten, 168 S.W.3d 777, 791 (Tex. 2005).
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Texas. The defendants claim their intent in attending the meetings was to discuss an unrelated
matter and that they informed the plaintiff of that intent at the meetings. But what the parties
thought, said, or intended is generally irrelevant to their jurisdictional contacts. Regardless of the
defendants’ subjective intent, their Texas contacts are sufficient to confer specific jurisdiction over
the defendants as to the trade secrets claim.

The nonresident defendants also face claims of tortious interference with the Texas
corporation’s relationship with a California corporation. But the tortious interference claims either
arise from a meeting in California (which cannot support jurisdiction in Texas) or the formation of
a competing enterprise in Texas by an entity not subject to jurisdiction in this proceeding. The trial
court granted the special appearance, which the court of appeals affirmed. Because we hold there
is jurisdiction over the trade secrets claim, but not over the tortious interference claims, we reverse
in part and affirm in part the court of appeals’ judgment and remand to the trial court for further
proceedings.

I. Background

Moncrief Oil International, Inc. (Moncrief) is a Texas-based company that entered into a
series of contracts in 1997 and 1998 with two subsidiaries of OAO Gazprom (Gazprom) regarding
development of a Russian gas field known as the Y-R Field. Moncrief Oil Int’l Inc. v. OAO
Gazprom, 481 F.3d 309, 310 (5th Cir. 2007). Gazprom, a Russian company, is among the world’s
largest producers of natural gas. After assuring Moncriefit would honor the contractual obligations
of its subsidiaries, Gazprom later contracted with German entities to develop the Y-R Field.

Moncrief, 481 F.3d at 311.
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In the fall 0£2003, Gazprom announced its intention to sell liquified natural gas to the United
States and contacted oil companies in the American market. When Moncrief asked Gazprom to
recognize its claimed interest or sell it an interest in the Y-R Field, Gazprom replied that it was
interested only in trading its resources for access to the American downstream market. Along those
lines, Moncrief had developed alleged trade secret information regarding a proposed joint venture
with California-based Occidental Petroleum Corporation to import liquified natural gas to a
regasification facility to be built in Ingleside, Texas.

Moncrief and Gazprom engaged in a series of communications (including phone calls,
emails, and in-person meetings) to discuss Moncrief’s rights in the Y-R Field and the establishment
of a consortium with Moncrief, Occidental, and Gazprom to import liquified natural gas to Texas.
Gazprom Export, LLC (Gazprom Export)—the Gazprom subsidiary that exports natural gas to
countries outside the former Soviet Union—also took part in the discussions.

These discussions began with a meeting in Moscow in September 2004, where Moncrief
proposed that: (1) Gazprom would grant Moncrief an interest in the Y-R Field; (2) Moncrief would
grant Gazprom an interest in the proposed Texas regasification facility; and (3) Moncrief would
grant Occidental a share of its interest in the Y-R Field. At the meeting, Moncrief provided
Gazprom alleged trade secrets concerning the Texas facility and marketing plan. Later that month,
Moncrief and Gazprom met in Washington, D.C., where Moncrief again provided Gazprom the
alleged trade secrets. The parties then exchanged a series of emails and phone calls regarding the

proposal.
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In February 2005, Gazprom informed Moncrief it would not accept Moncrief’s proposal. In
June 2005, Moncrief sued Gazprom and the two subsidiaries it dealt with regarding the Y-R Field
in federal court in Texas over its interest in the Y-R Field. Moncrief, 481 F.3d at 311. Ultimately,
the Fifth Circuit Court of Appeals affirmed the dismissal of Gazprom due to lack of personal
jurisdiction but noted that “even without other contacts, jurisdiction would exist if Gazprom
committed a tort while in the state.” Id. at 314-15.

In late 2005, the parties resumed in-person discussions, with meetings in Houston, Boston,
and Fort Worth, where Moncrief provided updated versions of the alleged trade secrets to Gazprom.
Gazprom representatives later met directly with Occidental representatives in California, and
Occidental terminated the proposed venture with Moncrief after Gazprom refused to participate in
the venture. A subsidiary of Gazprom Export (Gazprom Marketing & Trading, Ltd.) then established
Gazprom Marketing & Trading USA, Inc. (GMT USA) in Houston to import Gazprom’s liquified
natural gas, regasify it, and sell it in the Unites States.

Moncrief sued Gazprom, Gazprom Export, and GMT USA in state court for tortious
interference, trade-secret misappropriation, conspiracy to tortiously interfere, and conspiracy to
misappropriate trade secrets. Gazprom and Gazprom Export (collectively the Gazprom Defendants)
specially appeared, asserting that their contacts with Texas were random, not purposeful, and that
Moncrief unilaterally disclosed the trade secrets. After a special appearance hearing with no live
testimony, the trial court granted the Gazprom Defendants’ special appearances. Findings of fact

and conclusions of law were not requested or filed.
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The court of appeals affirmed, holding that legally and factually sufficient evidence supported
an implied finding that the location of the two Texas meetings was “merely random or fortuitous”
as to Moncrief’s trade secrets claim. 332 S.W.3d 1, 19-20. As to the tortious interference claims,
the court held that the record conclusively established that any alleged tortious interference that
might have occurred took place in California. Id. at 13—14. The court of appeals further held that
the trial court did not abuse its discretion in refusing to allow Moncrief additional depositions.> /d.
at 22-23.°

II. Discussion
A. Standard of Review

Texas courts may exercise personal jurisdiction over anonresident if ““(1) the Texas long-arm
statute authorizes the exercise of jurisdiction, and (2) the exercise of jurisdiction is consistent with
federal and state constitutional due-process guarantees.” Moki Mac River Expeditions v. Drugg,221
S.W.3d 569, 574 (Tex. 2007). Under the Texas long-arm statute, the plaintiff bears the initial burden
of pleading allegations sufficient to confer jurisdiction. Retamco Operating, Inc. v. Republic

Drilling Co.,278 S.W.3d 333,337 (Tex. 2009). The long-arm statute allows the exercise of personal

* Moncrief also sued Gazprom Marketing & Trading, Ltd. and Gazprom Bank. Gazprom
Bank was allegedly part of Gazprom’s meeting with Occidental in California. The trial court granted
its special appearance, and the court of appeals granted Moncrief’s motion to dismiss Gazprom
Bank. 332 S.W.3d at 5, n.1. Further, the court of appeals held that there was no jurisdiction over
Gazprom Marketing & Trading, Ltd.—which Moncrief does not complain of here. /d. at 20-22.

* The Texas Civil Justice League, the Texas Oil & Gas Association, the Texas Association
of Manufacturers, the Association of Electric Companies of Texas, and the Texas Association of
Business collectively submitted an amicus curiae brief in support of Moncrief.
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jurisdiction over a nonresident defendant who “commits a tort in whole or in part in this state.” TEX.
Civ. Prac. & REM. CoDE § 17.042(2). Although allegations that a tort was committed in Texas
satisfy our long-arm statute, such allegations do not necessarily satisfy the U.S. Constitution.
Michiana Easy Livin’ Country, Inc. v. Holten, 168 S.W.3d 777, 788 (Tex. 2005). Here, Moncrief
pled that the Gazprom Defendants committed torts in Texas by misappropriating Moncrief’s alleged
trade secrets at Texas meetings. Thus, Moncrief has met its initial burden of alleging a cause of
action sufficient to confer jurisdiction under the long-arm statute. See TEX. Civ. PRAC. & REM.
CoDE § 17.042(2).

When the initial burden is met, the burden shifts to the defendant to negate all potential bases
for personal jurisdiction the plaintiff pled. Refamco, 278 S.W.3d at 337. As Moncrief’s sole
allegation as to personal jurisdiction is that the Gazprom Defendants committed torts in Texas, the
Gazprom Defendants must negate that basis. In response, the Gazprom Defendants argue that
exercising jurisdiction over them would violate due process. Asserting personal jurisdiction
comports with due process when (1) the nonresident defendant has minimum contacts with the forum
state, and (2) asserting jurisdiction complies with traditional notions of fair play and substantial
justice. Id. at 338. A defendant establishes minimum contacts with a forum when it “purposefully
avails itself of the privilege of conducting activities within the forum state, thus invoking the benefits
and protections of its laws.” Id. (quoting Hanson v. Denckla, 357 U.S. 235, 253 (1958)).

A nonresident’s contacts can give rise to general or specific personal jurisdiction. /d.
Continuous and systematic contacts with a state give rise to general jurisdiction, while specific

jurisdiction exists when the cause of action arises from or is related to purposeful activities in the
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state. Id. Here, Moncrief’s asserted basis is specific jurisdiction, which focuses on the relationship
between the defendant, Texas, and the litigation to determine whether the claim arises from the
Texas contacts. See id.

When, as here, the trial court does not issue findings of fact and conclusions of law, we imply
all relevant facts necessary to support the judgment that are supported by evidence.* Id. at 337
(quoting BMC Software Belgium, N.V. v. Marchand, 83 S.W.3d 789, 795 (Tex. 2002)). The ultimate
question of whether a court has personal jurisdiction over a nonresident defendant is a question of
law we review de novo. Moki Mac, 221 S.W.3d at 574.

As an initial matter, specific jurisdiction requires us to analyze jurisdictional contacts on a
claim-by-claim basis. See, e.g., Kelly v. Gen. Interior Constr., Inc., 301 S.W.3d 653, 660 (Tex.
2010) (separately analyzing jurisdictional contacts for fraud and trust fund claims to determine
specific jurisdiction). The Fifth Circuit has expressly held that a “plaintiff bringing multiple claims
that arise out of different forum contacts of the defendant must establish specific jurisdiction for each
claim.” Seiferth v. Helicopteros Atuneros, Inc., 472 F.3d 266, 275 (5th Cir. 2006). As the Court

explained,

* Moncrief’s briefing asserts that an appellate court should review a trial court’s implied
findings on a special appearance de novo when there is no live testimony. But we need not address
this issue because the relevant facts are undisputed. As to the trade secrets claim, the Gazprom
Defendants’ contacts with Texas are sufficient to support specific jurisdiction under our existing
framework for reviewing special appearance rulings. See infra Part I.B. And as to the tortious
interference claims, we agree with the courts below that the claims do not arise from or relate to
Texas contacts—a question of law unaffected by the operation of implied findings of relevant fact
necessary to support the special appearance ruling. See infra Part 11.C; see also Moki Mac, 221
S.W.3d at 588-89.
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This result flows logically from the distinction between general and specific
jurisdiction and is confirmed by the decisions of our sister circuits. If a defendant
does not have enough contacts to justify the exercise of general jurisdiction, the Due
Process Clause prohibits the exercise of jurisdiction over any claim that does not
arise out of or result from the defendant’s forum contacts.
Id. at 274-75. Of course, a court need not assess contacts on a claim-by-claim basis if all claims
arise from the same forum contacts.® Because we determine that the tortious interference claims
arise from separate jurisdictional contacts than the trade secrets claim, we analyze those contacts
separately.
B. Trade Secrets Claim
1. Minimum Contacts
The parties primarily dispute whether Gazprom’s Texas contacts relating to the trade secrets
claim were purposeful. The Gazprom Defendants assert that any contacts with Texas were not
purposeful because Moncrief unilaterally disclosed the alleged trade secrets and the meetings in
Texas were simply fortuitous—as evidenced by meetings held in Moscow, Boston, and Washington,
D.C. The Gazprom Defendants assert they informed Moncrief at the meetings that they would only

discuss the potential venture once Moncrief dismissed the lawsuit regarding the Y-R Field. Moncrief

contends the disclosure was not unilateral because: (1) the purpose of discussions was to settle the

> See also Touradji v. Beach Capital P’ship, 316 S.W.3d 15, 25-26 (Tex. App.—Houston
[1st Dist.] 2010, no pet.); Barnhill v. Automated Shrimp Corp., 222 S.W.3d 756, 766—67 (Tex.
App.—Waco 2007, no pet.); Remick v. Manfredy, 238 F.3d 248, 255-56 (3d Cir. 2001); Phillips
Exeter Acad. v. Howard Phillips Fund, Inc., 196 F.3d 284, 289 (1st Cir. 1999).

6 See, e.g., Touradji, 316 S.W.3d at 26; Sutton v. Advanced Aquaculture Sys., Inc., 621
F.Supp.2d 435, 442 (W.D. Tex. 2007).
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dispute relating to the Y-R Field in exchange for Gazprom’s participation in the venture, and (2) the
Texas meetings were not fortuitous because they were located in the state where Moncrief is
headquartered and where the proposed regasification facility would be located. We agree with
Moncrief that the contacts were purposeful but for different reasons.
When determining whether a nonresident purposefully availed itself of the privilege of
conducting activities in Texas, we consider three factors:
First, only the defendant’s contacts with the forum are relevant, not the unilateral
activity of another party or a third person. Second, the contacts relied upon must be
purposeful rather than random, fortuitous, or attenuated. Thus, sellers who reach out
beyond one state and create continuing relationships and obligations with citizens of
another state are subject to the jurisdiction of the latter in suits based on their
activities. Finally, the defendant must seek some benefit, advantage or profit by
availing itself of the jurisdiction.
Retamco, 278 S.W.3d at 338-39; see Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473, 475
(1985); World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). This analysis
assesses the quality and nature of the contacts, not the quantity. Retamco, 278 S.W.3d at 339.
The United States Supreme Court has specified that a nonresident’s contacts are not unilateral
or random and fortuitous when the defendant “has created ‘continuing obligations’ between himself
and residents of the forum,” which shields the nonresident with the benefits and protections of the
forum’s laws. Burger King, 471 U.S. at 475 (quoting Travelers Health Ass’n v. Virginia, 339 U.S.
643, 648 (1950)). Further, the Court has stated that jurisdiction is proper “where the contacts
proximately result from actions by the defendant himself that create a substantial connection with

the forum State.” Id. (quotation marks omitted). A substantial connection can result from even a

single act. McGee v. Int’l Life Ins. Co., 355 U.S. 220, 223 (1957). But the unilateral activity of
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another person cannot create jurisdiction. Burger King, 471 U.S. at 475. Physical presence in the
state is not required but “frequently will enhance a potential defendant’s affiliation with a State and
reinforce the reasonable foreseeability of suit there.” Id. at 476. At its core, the purposeful
availment analysis seeks to determine whether a nonresident’s conduct and connection to a forum
are such that it could reasonably anticipate being haled into court there. Id. at 474.

The Court has also recognized “it is beyond dispute that [a forum] has a significant interest
in redressing injuries that actually occur within the State.” Keeton v. Hustler Magazine, Inc., 465
U.S. 770, 776 (1984). As the Court has expounded:

A state has an especial interest in exercising judicial jurisdiction over those who

commit torts within its territory. This is because torts involve wrongful conduct

which a state seeks to deter, and against which it attempts to afford protection, by

providing that a tortfeasor shall be liable for damages which are the proximate result

of his tort.
Id. (quoting Leeper v. Leeper, 319 A.2d 626, 629 (N.H. 1974); RESTATEMENT (SECOND) OF
CONFLICTS OF LAWS § 36, cmt. ¢ (1971)). Of course, states have an interest in protecting against
more than torts, and the Supreme Court has recognized state interests in protecting regulatory
schemes and contracts as well. See Travelers Health Ass ’n,339 U.S. at 648 (recognizing the “state’s
interest in faithful observance” of its regulatory scheme by nonresidents); McGee, 355 U.S. at 223

(observing that the forum “has a manifest interest in providing effective means of redress for its

residents” in relation to contract disputes).

" The Restatement provides that “[a] state has power to exercise judicial jurisdiction over an
individual who has done, or has caused to be done, an act in the state with respect to any cause of
action in tort arising from the act.” RESTATEMENT (SECOND) OF CONFLICTS OF LAWS § 36 (1971).

10
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Although a forum’s interest in protecting against torts may operate to enhance the
substantiality of the connection between the defendant and the forum, it cannot displace the
purposeful availment inquiry. We have previously observed that Texas’s interest in protecting its
citizens against torts is insufficient to automatically exercise personal jurisdiction upon an allegation
that a nonresident directed a tort from outside the forum against a resident. Michiana, 168 S.W.3d
at 790-91. In Michiana, a Texan placed a phone call to an Indiana recreational vehicle dealer, paid
for the vehicle in Indiana, and arranged to have the vehicle shipped from Indiana to Texas. /d. at
784. He later sued the dealer in Texas, claiming a misrepresentation in the phone call from Texas
subjected the dealer to specific personal jurisdiction in Texas court. /d. We held that, although the
dealer allegedly committed a tort against a resident, its contacts with Texas were only receiving the
phone call and transferring the vehicle to the shipper the buyer had designated to transport the
vehicle to Texas. /d. at 786—87. Neither contact constituted purposeful availment because the dealer
“had no say in the matter.” Id. at 787.

Michiana overruled a myriad of court of appeals cases where jurisdiction was predicated
solely on the receipt of an out-of-state phone call or that analyzed whether the defendant’s contacts
were tortious rather than examining the contacts themselves. Id. at 791-92. But, importantly, we
differentiated cases where the defendant’s conduct “was much more extensive and was aimed at

getting extensive business in or from the forum state.” Id. at 789-90 & n.70. We cited as an

¥ See also CMMC v. Salinas, 929 S.W.2d 435, 439 (Tex. 1996) (a French winepress maker
shipping a winepress to a Texas customer was insufficient to constitute purposeful availment).
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example a case predicating jurisdiction on acts seeking to obtain business in Texas. /d. at 790 n.70
(citing Union Carbide Corp. v. UGI Corp., 731 F.2d 1186, 1189-90 (5th Cir. 1984)).

Here, the Gazprom Defendants’ contacts with Texas were neither unilateral activities by
Moncrief nor random and fortuitous. Unlike in Michiana, the Gazprom Defendants had a “say in
the matter.” 168 S.W.3d at 787. They were not unilaterally haled into forming contacts with Texas;
rather, they agreed to attend Texas meetings.” And the Gazprom Defendants accepted Moncrief’s
alleged trade secrets at those meetings.'® See Retamco, 278 S.W.3d at 340 (affirming exercise of
specific personal jurisdiction when defendant “was a willing participant in a transaction with an

affiliated Texas company”)."!

? See Woodson, 444 U.S. at 299 (no jurisdiction over a nonresident automobile distributor
whose only tie to the state was a customer’s unilateral decision to drive there); Kulko v. Cal.
Superior Court, 436 U.S. 84, 93-94 (1978) (no jurisdiction over a nonresident divorced husband
owing child support to a former spouse who unilaterally decided to move to another state); Hanson,
357 U.S. at 251 (no jurisdiction over a nonresident trustee whose only connection to the state
resulted from the settlor’s unilateral decision to exercise her power of appointment in that state).

' Moncrief substantiated its allegations with evidence that the Gazprom Defendants accepted
the alleged trade secrets at the Texas meetings. For example, an affidavit and deposition testimony
of Richard Moncrief, who attended the Texas meetings, stated that Moncrief provided the Gazprom
Defendants updated versions of the trade secrets at both meetings. The Gazprom Defendants cite
to evidence that they announced an intent not to discuss the proposed joint venture at the meetings
and did not agree to keep the alleged trade secrets confidential in exchange for receiving them. But
the Gazprom Defendants do not cite, and we cannot locate, any evidence in the record that the
Gazprom Defendants did not receive the alleged trade secrets at the meetings. Therefore, we cannot
imply a finding that the Gazprom Defendants did not receive the alleged trade secrets because such
a finding is not supported by evidence. See Retamco, 278 S.W.3d at 337.

" Moreover, the previous meetings in Moscow, Boston, and Washington, D.C. did notrender
the two Texas meetings random and fortuitous because: (1) the discussions were regarding a joint
venture in Texas, see Michiana, 168 S.W.3d at 789-90 & n.70, and (2) Moncrief was headquartered
in Texas, see Asahi Metal Indus. Co. v. Superior Court of Cal., 480 U.S. 102, 114 (1987).
Moreover, the information was revised and updated before the Texas meetings.
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Additionally, the Gazprom Defendants’ contacts were purposeful and substantial because
their activity “was aimed at getting extensive business in or from the forum state.” Michiana, 168
S.W.3d at 789-90. While we have held that a single business transaction occurring outside the state
is insufficient to confer specific jurisdiction, id. at 787—88, the United States Supreme Court
concluded that forming an enterprise in one state to send payments to a corporation in the forum state
was sufficient to confer specific jurisdiction, Burger King, 471 U.S. at 468, 478. Because the
Gazprom Defendants attended two Texas meetings, at which they accepted Moncrief’s alleged trade
secrets regarding a proposed joint venture in Texas, their contacts were not unilaterally from
Moncrief, nor were they random and fortuitous. "

The Gazprom Defendants protest that their subjective intent in attending the meetings was
solely to discuss settlement of the Y-R Field dispute, indicating they did not purposefully avail
themselves of doing business in Texas. But the Gazprom Defendants attended the two Texas
meetings where they accepted the alleged trade secrets regarding a proposed Texas joint venture,
which is the crux of the matter. As we stated in Michiana, courts at the jurisdiction phase examine
business contacts, not what the parties thought or intended—which is the role of the fact-finder in
assessing the merits of the claim. See 168 S.W.3d at 791. For example, if a nonresident defendant

intended to drive through Texas and caused a vehicular accident in the state, her intent to simply pass

'2 Moncrief also asserts in its briefing the additional contacts by the Gazprom Defendants of
use of the trade secrets in Texas. But Moncrief’s live pleading alleges GMT USA is using those
trade secrets in Texas and does not allege that the Gazprom Defendants provided the trade secrets
to GMT USA in Texas. Moreover, the court of appeals rejected Moncrief’s theory that GMT USA
is the alter ego of another Gazprom subsidiary, which Moncrief does not appeal here. 332 S.W.3d
at 20-22. Accordingly, we will not analyze these contacts for our purposeful availment analysis.
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through the state would not negate the fact that she caused a vehicular accident. Here, the Gazprom
Defendants intended to, and did, come to Texas for two meetings, at which they accepted alleged
trade secrets from Moncrief that involved a proposed joint venture in Texas. The Gazprom
Defendants’ subjective intent does not negate their business contacts. See id.

Finally, the Gazprom Defendants benefitted from Texas. For contacts to be purposeful, the
defendant must seek some “benefit, advantage, or profit” by availing itself of the forum. Id. at 785.
This is premised on implied consent: a nonresident consents to suit by invoking the benefits and
protections of a forum’s laws."” Id. at 784. We have found jurisdiction over nonresidents with no
physical ties to Texas when an out-of-state contract was formed “for the sole purpose of building a
hotel in Texas,” Zac Smith & Co., Inc. v. Otis Elevator Co., 734 S.W.2d 662, 66566 (Tex. 1987),
and when enrollment for out-of-state school was executed in Arizona but was “actively and
successfully solicited” in Texas, Siskind v. Villa Found. for Educ., Inc., 642 S.W.2d 434, 437 (Tex.
1982); see also Michiana, 168 S.W.3d at 789-90 (discussing cases finding specific jurisdiction when
forum contact “was aimed at getting extensive business in or from the forum state). Here, Gazprom
attended two Texas meetings with a Texas corporation and accepted alleged trade secrets created in
Texas regarding a potential joint venture in Texas with the Texas corporation. Far from seeking to
avoid Texas, Gazprom sought out Texas and the benefits and protections of its laws. Burger King,

471 U.S. at 474; Michiana, 168 S.W.3d at 785; BMC Sofitware, 83 S.W.3d at 795.

"> A nonresident may structure its business so as to not profit from a forum’s laws and not
be subject to its jurisdiction. Michiana, 168 S.W.3d at 785.
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2. Fair Play and Substantial Justice

In addition to minimum contacts, due process requires the exercise of personal jurisdiction
to comply with traditional notions of fair play and substantial justice. Retamco, 278 S.W.3d at 338.
If a nonresident has minimum contacts with the forum, rarely will the exercise of jurisdiction over
the nonresident not comport with traditional notions of fair play and substantial justice. /d. at 341.
We undertake this evaluation in light of the following factors, when appropriate: (1) the burden on
the defendant; (2) the interests of the forum in adjudicating the dispute; (3) the plaintiff’s interest in
obtaining convenient and effective relief; (4) the international judicial system’s interest in obtaining
the most efficient resolution of controversies; and (5) the shared interest of the several nations in
furthering fundamental substantive social policies. Spir Star AG v. Kimich, 310 S.W.3d 868, 878
(Tex. 2010); see Asahi Metal Indus. Co. v. Superior Court of Cal., 480 U.S. 102, 113 (1987).

On balance, asserting personal jurisdiction over the Gazprom Defendants as to the trade
secrets claim would not offend traditional notions of fair play and substantial justice. Subjecting the
Gazprom Defendants to suit in Texas certainly imposes a burden on them, but the same can be said
of all nonresidents. Distance alone cannot ordinarily defeat jurisdiction. Spir Star, 310 S.W.3d at
879 (“Nor is distance alone ordinarily sufficient to defeat jurisdiction: ‘modern transportation and
communication have made it much less burdensome for a party sued to defend himself in a State
where he engages in economic activity.’” (quoting McGee, 355 U.S. at 223)). Given the Gazprom
Defendants’ meetings with Moncrief in Texas and their increased familiarity with the forum and
legal system through establishing a subsidiary headquartered here, the burden of litigating in Texas

is not so severe as to defeat jurisdiction. See id. (holding jurisdiction was appropriate where German
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company officers traveled to Houston to establish a distributing company). And this burden is
somewhat mitigated by the convenience to Moncrief, a Texas resident, of litigating in the forum
where the alleged trade secrets were appropriated and then purportedly used. Moreover, the
allegations that the Gazprom Defendants committed a tort in Texas against a resident implicate a
serious state interest in adjudicating the dispute.'* Finally, because these claims will be litigated with
GMT USA in a Texas court, it promotes judicial economy to litigate the claims as to all parties in
one court. See id. (“[B]ecause the claims against [the resident defendant] will be heard in Texas, it
would be more efficient to adjudicate the entire case in the same place.”). On balance, the burden
on the Gazprom Defendants of litigating in a foreign jurisdiction is minimal and outweighed by
Texas’s interests in adjudicating the dispute. Id. at 879-80.

The Gazprom Defendants counter that the Russian government is the majority owner of
Gazprom and government officials at the highest level are aware of Moncrief’s claims. In support,
the Gazprom Defendants cite to Solgas Energy Ltd. v. Global Steel Holdings Ltd., where a
nonresident was sued over an alleged bribe to a Nigerian official to terminate its contract with the
plaintiff. No. 04-06-00731-CV, 2007 WL 1892206, at *2, 7 (Tex. App.—San Antonio July 3,2007,
no pet.) (mem. op.). There, the court of appeals held that Texas’s interest in resolving the dispute
was tenuous because the United States federal government has an interest in foreign relations and

the bribery allegations implicated Nigerian law. Id. at *7. But here, Gazprom is not wholly owned

"4 See Keeton, 465 U.S. at 776 (“A state has an especial interest in exercising judicial
jurisdiction over those who commit torts within its territory.”); see also Asahi Metal,480 U.S. at 114
(“Because the plaintiff is not a California resident, California’s legitimate interests in the dispute
have considerably diminished.”).
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by the Russian government, Moncrief’s claims against the Gazprom Defendants do not implicate any
government officials, and no other jurisdiction has as significant an interest as Texas does in
resolving a claim for a tort committed in Texas against a Texas resident. On balance, this is not one
of the rare cases where exercising jurisdiction fails to comport with fair play and substantial justice."
Accordingly, we hold that the trial court has jurisdiction over the Gazprom Defendants as to the trade
secrets claim.
C. Tortious Interference Claims

Moncriefalso brought claims against the Gazprom Defendants for tortiously interfering with
existing and prospective business relationships. Moncrief contends the Gazprom Defendants’
appropriation of the alleged trade secrets in Texas and use of the information to form a competing
enterprise destroyed Moncrief’s existing and prospective relationships with Occidental. The
Gazprom Defendants respond, and the court of appeals held, that the tortious interference claims do
not arise from the Texas meetings or their receipt of the information from Moncrief. We agree.

Specific jurisdiction exists only if the alleged liability arises out of or is related to the
defendant’s activity within the forum. Moki Mac, 221 S.W.3d at 573. In considering competing
interpretations of the phrase, we ultimately determined “for a nonresident defendant’s forum contacts
to support an exercise of specific jurisdiction, there must be a substantial connection between those

contacts and the operative facts of the litigation.” Id. at 585. In Moki Mac, a Texas teenager fell to

'* The Gazprom Defendants also contend the information they received from Moncrief did
not constitute trade secrets. Although they may well ultimately prevail on this theory, it is a merits
issue that is inappropriate at the jurisdiction stage. Michiana, 168 S.W.3d at 790-91.
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his death in Arizona while on a hike supervised by a Utah-based company. /d. at 573. His parents
filed suit against the company in Texas for wrongful death, maintaining the claim arose from
misrepresentations in documents the company mailed to them in Texas as well as the company’s
other Texas contacts. Id. at 573, 576. We disagreed, holding “the operative facts of the [plaintiffs’]
suit concern principally the guides’ conduct of the hiking expedition and whether they exercised
reasonable care in supervising” the teenager. Id. at 585. We further observed the “events on the trail
and the guides’ supervision of the hike will be the focus of the trial, will consume most if not all of
the litigation’s attention, and the overwhelming majority of the evidence will be directed to that
question.” Id.

Here, Moncrief alleges the Gazprom Defendants tortiously interfered with its agreement and
relationship with Occidental, causing Occidental to breach its agreement and cease its relationship
with Moncrief. See Wal-Mart Stores, Inc. v. Sturges, 52 S.W.3d 711, 721-22, 727 (Tex. 2001)
(discussing tortious interference with contract and tortious interference with prospective contractual
or business relations claims). Under the framework we established in Moki Mac, Moncrief’s tortious
inference claims principally concern two activities: (1) discussions between Gazprom and Occidental
in California where Gazprom allegedly attempted to convince Occidental to proceed with a joint
venture that did not include Moncrief, and (2) the Gazprom Defendants’ establishment of a
competing enterprise in Texas, thereby diminishing the value of a joint venture between Occidental
and Moncrief to accomplish the same purpose. See Moki Mac, 221 S.W.3d at 585.

Moncrief also argues its tortious interference claims arise from a third set of contacts: the

Gazprom Defendants’ purported misappropriation of Moncrief’s alleged trade secrets in Texas. We
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disagree. Much like the accident in Moki Mac would not have occurred but for executing contract
materials in Texas, the establishment of a competing enterprise arguably would not be possible
without the Gazprom Defendants’ purported acquisition of the alleged trade secrets. See id. at 585.
However, but-for causation alone is insufficient. /d. Just as the wrongful death claim in Moki Mac
was principally concerned with alleged negligence in Arizona, the tortious interference claim here
is principally concerned with the California meeting and the competing Texas enterprise—not the
purported misappropriation of alleged trade secrets. See id.

Neither the California meeting nor the competing enterprise in Texas can form the basis for
specific jurisdiction over the Gazprom Defendants in Texas. As we held in Michiana, a nonresident
directing a tort at Texas from afar is insufficient to confer specific jurisdiction. 168 S.W.3d at
790-92. The focus is properly on the extent of the defendant’s activities in the forum, not the
residence of the plaintiff. Id. at 789. Thus, the Gazprom Defendants’ alleged tortious conduct in
California against a Texas resident is insufficient to confer specific jurisdiction over the Gazprom
Defendants as to Moncrief’s tortious interference claims. See id. at 789-92.

Moreover, Moncrief’s allegation that the Gazprom Defendants established a competing
enterprise in Texas cannot support specific jurisdiction. Moncrief alleges Gazprom Marketing &
Trading, Ltd., a Gazprom subsidiary, formed GMT USA as a competing enterprise in Texas. But
the court of appeals rejected Moncrief’s theory that GMT USA is the alter ego of Gazprom
Marketing & Trading, Ltd. 332 S.W.3d at 20-22; see PHC-Minden, L.P. v. Kimberly-Clark Corp.,
235 S.W.3d 163, 175 (Tex. 2007) (imputing jurisdictional contacts to another entity requires

assessing “the amount of the subsidiary’s stock owned by the parent corporation, the existence of
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separate headquarters, the observance of corporate formalities, and the degree of the parent’s control
over the general policy and administration of the subsidiary”). Moncrief does not challenge that
ruling here. Additionally, Moncrief does not allege the Gazprom Defendants provided the trade
secrets to GMT USA in Texas. Therefore, we cannot impute the Texas contacts regarding the
competing enterprise to the Gazprom Defendants. In sum, we conclude neither the California
contacts nor the establishment of a competing enterprise supports an exercise of jurisdiction over the
Gazprom Defendants as to the tortious interference claims.
D. Additional Depositions

Finally, Moncrief contends the trial court erred in refusing to allow the deposition of
Gazprom’s deputy chairman and a representative of Gazprom Bank. The court of appeals held the
trial court did not abuse its discretion because it could have reasonably concluded the testimony
would be cumulative as to the jurisdictional facts. 332 S.W.3d at 23. We agree.

Initially, we note that because we have concluded the trial court has specific jurisdiction over
the Gazprom Defendants as to the trade secrets claim, further deposition testimony regarding these
claims is unnecessary. But we have also determined there is no specific jurisdiction over the
Gazprom Defendants as to the tortious interference claims. Ifthe depositions Moncrief'sought could
yield jurisdictional facts that support jurisdiction as to the tortious interference claims, then the trial
court abused its discretion.

Because Moncrief has not demonstrated what additional jurisdictional facts the depositions
would provide, we conclude the trial court did not abuse its discretion. Moncrief claims Gazprom’s

deputy chairman sent a representative of Gazprom Bank to California to meet with Occidental. In
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its motion to compel, Moncrief sought to depose Gazprom’s deputy chairman because it believed
he would provide testimony regarding the meetings with Moncrief. It also sought to depose the
Gazprom Bank representative because it believed he would provide testimony regarding his meeting
with Occidental. But Moncrief already deposed the consultant for Gazprom who attended the
meeting with Occidental (as well as both Texas meetings) and one of Occidental’s representatives
from that meeting—who both testified as to what the Gazprom Bank representative said. Moncrief
has not identified what additional testimony the depositions of the Gazprom Bank representative or
Gazprom’s deputy chairman would provide regarding Texas contacts with respect to the tortious
interference claims. Therefore, we hold the trial court did not abuse its discretion in denying
Moncrief’s motion to compel the depositions. See BMC Software, 83 S.W.3d at 800—01 (holding
trial court did not abuse discretion in denying continuance before special appearance hearing).
II1. Conclusion

The Gazprom Defendants attended two Texas meetings with a Texas corporation and
accepted alleged trade secrets created in Texas regarding a potential Texas-based joint venture with
the Texas corporation. These contacts were neither unilaterally from Moncrief nor random and
fortuitous, and they indicate the Gazprom Defendants were benefitting from the protection of Texas
laws. Therefore, we conclude the trial court has specific personal jurisdiction over Moncrief’s trade

secrets claim, and the court of appeals erred in affirming the special appearance as to this claims.'

' Moncrief’s conspiracy claims (for conspiracy to tortiously interfere and conspiracy to
misappropriate trade secrets) are not factually distinct from the underlying trade secret and tortious
interference claims. See 332 S.W.3d at 10 n.7 (“[BJecause no factually distinct basis exists for
Moncrief Oil’s conspiracy claims, they add nothing to our jurisdictional analysis.”). Accordingly,
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But we agree with court of appeals that the trial court has no specific personal jurisdiction over the
Gazprom Defendants as to Moncrief’s tortious interference claims and that the trial court did not
abuse its discretion in refusing to compel additional depositions. Accordingly, we reverse the
judgment of the court of appeals in part, affirm in part, and remand to the trial court for further

proceedings consistent with this opinion.

Eva M. Guzman
Justice

OPINION DELIVERED: August 30, 2013

the exercise of jurisdiction is proper over the conspiracy to misappropriate trade secrets claim, see
supra Part I1.B, and improper over the conspiracy to tortiously interfere claim, see supra Part 11.C.
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JusTiCE GUzMAN delivered the opinion of the Court, in which JUSTICE JOHNSON, JUSTICE
WILLETT, JUSTICE BOYD, and JUSTICE DEVINE joined.

CHIEF JUSTICE JEFFERSON filed a dissenting opinion, in which JUSTICE GREEN and JUSTICE
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This is an appeal of a summary judgment granted to media defendants in a suit stemming
from their investigative broadcast involving a physician. This suit, like all defamation suits,
implicates the competing constitutional rights to seek redress for reputational torts and the

constitutional rights to free speech and press. But we have long held that despite these concerns, we
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adhere to our well-settled summary judgment standards.'" Thus, we decide here whether the
physician raised a genuine issue of material fact to defeat summary judgment and proceed to trial
on his defamation claim.

Truth is a defense to all defamation suits. Additionally, the Legislature has provided other
specific defenses for media defendants, such as the official/judicial proceedings privilege, the fair
comment privilege, and the due care provision. Here, the media defendants raised various defenses
in their summary judgment motion but focused primarily on the truth defense: there is no defamation
liability if the gist of the broadcast is substantially true. In the court of appeals, the media defendants
mainly argued that we created a rule in Mcllvain v. Jacobs® that a media defendant’s reporting of
third-party allegations is substantially true if it accurately reports the allegations—even if the
allegations themselves are false. But the almost-universal rule in the United States is that one is
liable for republishing a defamatory statement.” Mecllvain did not change that rule but rather
reaffirmed that one must prove the substantial truth of the gist of a broadcast to avail oneself of the
truth defense. Here, a person of ordinary intelligence could conclude that the gist of the broadcast
atissue was that the physician was disciplined for operating on patients while taking dangerous drugs

or controlled substances. We therefore hold the physician raised a genuine issue of material fact as

' Casso v. Brand, 776 S.W.2d 551, 555 n.3 (Tex. 1989) (noting that constitutional
implications in defamation claims do not alter our summary judgment standards).

2794 S.W.2d 14 (Tex. 1990).

3 See, e.g., Pittsburgh Press Co. v. Pittsburgh Comm ’n on Human Relations, 413 U.S. 376,
386 (1973); RESTATEMENT (SECOND) OF TorTs § 578 (1977); 1 ROBERT D. SACK, SACK ON
DEFAMATION § 2.7.1 (3d ed. 2009).
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to the truth or falsity of that gist with evidence that he was not disciplined for taking dangerous drugs
or controlled substances and had never performed surgery while taking them.

As to the remaining defenses, the media defendants did not raise the due care provision in
their summary judgment motion and have not conclusively proven the application of another defense
or privilege. At trial, the media defendants may well prevail on the truth defense or on one or more
of these other defenses and privileges, but they have not conclusively done so here. We therefore
reverse the judgment of the court of appeals and remand the case to the trial court for further
proceedings.

I. Factual Background

Dr. Byron Neely is a neurosurgeon who practiced in Austin. In 1999, he installed a shunt to
drain fluid from a tumor in Paul Jetton’s brain. An enterobacterial infection set in, leaving Paul in
a debilitated state even after 12 subsequent brain surgeries. Paul and his wife, Sheila, sued Neely
and others, and Neely settled. In 2002, the Jettons filed a complaint with the Texas Medical Board
(Board), and the Board investigation found no wrongdoing by Neely.

Neely also performed surgery on Wei Wu in 1999. After removing a brain tumor, Neely
reported seeing small deposits of metastatic melanoma on the surface of Wu’s brain during surgery.*
Soon after Wu recovered from the operation and learned of the melanoma deposits from his

oncologist, he committed suicide. The autopsy report indicated “no residual metastatic melanoma

* “Metastatic cancer is cancer that has spread from the place where it first started to another
place in the body.”  Metastatic Cancer, National Cancer Institute (Mar. 28, 2013),
http://www.cancer.gov/cancertopics/factsheet/Sites-Types/metastatic (on file with Clerk’s office).
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on gross inspection,” which the coroner later clarified to mean that he believed Wu no longer had
any melanoma after the operation. Wu’s ex-wife sued Neely on behalf of her minor son, but the suit
was dismissed on procedural grounds.’

In 2003, after a separate investigation by the Board, Neely entered into an Agreed Order
(Order). Inthe Order, the Board found that Neely had self-prescribed medications between 1999 and
2002 and had a prior history of hand tremors. Further, the Board found that he was subject to
disciplinary action due to his “inability to practice medicine with reasonable skill and safety to
patients, due to mental or physical condition” and his self-prescription of medications. The Order
suspended Neely’s license, but stayed the suspension, placed him on probation for three years,
ordered physical and psychiatric evaluations, and prohibited Neely from prescribing medications to
himself or his family.

In January 2004, KEYE-TV in Austin ran a 7-minute investigative report by Nanci Wilson
(collectively “KEYE”) regarding Neely. The transcript of the entire broadcast is attached as
Appendix A. The broadcast began with anchor Fred Cantu asking:

If you needed surgery would you want to know if your surgeon had been disciplined

for prescribing himself'and taking dangerous drugs, had a history of hand tremors and

had been sued several times for malpractice in the last few years?

Co-anchor Judy Maggio continued:

A central Texas couple says they didn’t learn about this until it was too late. They’re
outraged the [Board] is allowing Dr. Byron Neely to continue to practice. KEYE

> The Board also investigated the Wu case and found no wrongdoing, but that order issued
after the broadcast in question.
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news investigative reporter Nanci Wilson tells us if you go to St. David’s Hospital
with a head injury you could be Dr. Neely’s next patient.

Wilson then interviewed Paul Jetton, who related that Neely recommended surgery after an MRI
indicated he had a brain tumor. Wilson stated that the hospital discharged Jetton despite the fact that
a bacterial infection set in at the surgical site. Wilson continued:

The result: numerous surgeries and a life of disability. Paul’s wife, Sheila, says what
they learned from other doctors was the final blow.

Sheila Jetton then stated:

Every neurosurgeon that’s looked at Paul’s MRIs from before Neely operated on him

have [sic] said they would have never done surgery. They would have watched him

with MRIs over years.

Wilson segued to discuss the Wu case, relating that Neely discovered and removed malignant
melanoma from Wu’s brain during surgery and that Wu committed suicide after learning of the

diagnosis. Wilson then stated that when

the Travis County Medical Examiner’s office, analyz[ed] Wu’s brain[], examiners
noted no residual metastatic melanoma. Meaning Wei Wu did not have brain cancer.

Wilson continued:

The [Board] investigated Dr. Neely. The board found Neely had a history of hand
tremors and that between 1999 and 2002, Dr. Neely was writing prescriptions, not
only for his patients but for himself as well. Narcotics, muscle relaxers and pain
killers. Something former patient Paul Jetton finds shocking.

Paul Jetton commented:
Narcotics, opiates, I mean it’s just things that,  mean things that they don’t even let
people operate machinery or drive cars when they’re, when they’re taking them and

this guy’s doing brain surgery on people. I mean it’s just, even now I’'m just, it’s just
incredulous, you just can’t even believe that it even happened.
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Wilson then related that the Order placed Neely on probation, required him to see a
psychiatrist, and prohibited him from prescribing to himself or his family. Wilson interviewed a
Board representative and asked:

Buthow would they know if he is using? He can get somebody else to prescribe him.

I'mean he could say, “I’ve followed the order.” . ... How do we, how do we know

that he’s, that we’re not putting somebody right back out there to do the same thing

he was doing before?

The Board representative responded:

That’s a very good question and why this order doesn’t include drug testing, I, I
honestly don’t know the answer to that.

The broadcast then included a statement from Paul Jetton:

I think it’s just deplorable, I mean if, if it was another profession, uh, the guy would
be in jail.

Wilson related a comment from Neely’s attorney that

two highly qualified neurosurgeons who reviewed the case agree with the medical

decisions made by Dr. Neely. In addition, the [Board] investigated the Jetton case

and found no wrong doing.
Wilson noted that Neely’s hospital had a pending investigation regarding whether to continue
Neely’s privileges. The broadcast ended by noting that the Jettons settled their suit with Neely, Wu’s
suit was dismissed, the other suits remained pending, and the Board posts final decisions on its
website.

After the report aired, Neely claims his practice collapsed. His referrals from other

physicians dwindled, existing appointments cancelled (citing the broadcast as the reason for the

cancellation), his income diminished, and his home went into foreclosure. He and his professional
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association (collectively “Neely”) sued KEYE® for libel. KEYE moved for summary judgment,
which the trial court granted without specifying the grounds. Neely raised seven issues in the court
of appeals, three of which are relevant here: (1) the trial court erred generally by granting summary
judgment; (2) the trial court erred because Neely had probative evidence on each element of his
defamation claim; and (3) there is no rule in Texas shielding media defendants from liability simply
because they accurately report defamatory statements made by a third party. 331 S.W.3d 900, 914.
The court of appeals held that under Mcllvain v. Jacobs, 794 S.W.2d 14 (Tex. 1990), none of the
statements were actionable as a matter of law because KEYE accurately reported third-party
allegations. 331 S.W.3d at 922, 926-28. The court of appeals affirmed the trial court’s grant of
summary judgment.” Id. at 928.
I1. Standard of Review

We review a trial court’s grant of summary judgment de novo. Valence Operating Co. v.
Dorsett, 164 S.W.3d 656, 661 (Tex. 2005). The party moving for summary judgment bears the
burden of proof. Roskey v. Tex. Health Facilities Comm’n, 639 S.W.2d 302, 303 (Tex. 1982).
Though these burdens vary for traditional and no-evidence motions, the summary judgment motion
here was a hybrid motion and both parties brought forth summary judgment evidence; therefore, the

differing burdens are immaterial and the ultimate issue is whether a fact issue exists. Buck v.

% Neely also sued Viacom, Inc., but the court of appeals held that Neely waived any challenge
as to summary judgment dismissal of the claims against Viacom. 331 S.W.3d 900, 914. Neely does
not contest that ruling here.

" The court of appeals also affirmed the trial court’s exclusion of some of Neely’s summary
judgment evidence. 331 S.W.3d at 928-29. Neely does not challenge that ruling here.
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Palmer, 381 S.W.3d 525,527 & n.2 (Tex. 2012). A fact issue exists if there is more than a scintilla
of probative evidence. See id. at 527; TEx. R. Civ. P. 166a(c),(i). We must review the summary
judgment record “in the light most favorable to the nonmovant, indulging every reasonable inference
and resolving any doubts against the motion.” City of Keller v. Wilson, 168 S.W.3d 802, 824 (Tex.
2005). “Inreviewing a summary judgment, we consider all grounds presented to the trial court and
preserved on appeal in the interest of judicial economy.” Diversicare Gen. Partner, Inc. v. Rubio,
185 S.W.3d 842, 846 (Tex. 2005). We have held that the constitutional concerns over defamation,
discussed below, do not affect these summary judgment standards of review. Casso v. Brand, 776
S.W.2d 551, 555 n.3 (Tex. 1989).
I11. Discussion
A. Competing Constitutional Concerns

The common law has long allowed a person to recover for damage to her reputation
occasioned by the publication of false and defamatory statements. Milkovich v. Lorain Journal Co.,
497 U.S. 1, 11 (1990). Chief Justice Rehnquist noted that Shakespeare penned the rationale for the
cause of action in Othello:

Good name in man and woman, dear my lord,

Is the immediate jewel of their souls.

Who steals my purse steals trash;

“Tis something, nothing;

‘Twas mine, ‘tis his, and has been slave to thousands;

But he that filches from me my good name
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Robs me of that which not enriches him,

And makes me poor indeed.

WILLIAM SHAKESPEARE, OTHELLO, act 3 sc. 3, quoted in Milkovich, 497 U.S. at 12. Unlike the
federal Constitution, the Texas Constitution twice expressly guarantees the right to bring reputational
torts. See TEX. CONST. art. I, §§ 8 (“Every person shall be at liberty to speak, write or publish his
opinions on any subject, being responsible for the abuse of that privilege.”), 13 (“All courts shall be
open, and every person for an injury done him, in his lands, goods, person or reputation, shall have
remedy by due course of law.” (emphasis added)).

The right to recover for defamation, however, is not the only constitutional concern at stake.
Of'significant import are the constitutional rights to free speech and a free press. See Cain v. Hearst
Corp., 878 S.W.2d 577, 582 (Tex. 1994). As the United States Supreme Court has articulated,
“[w]hatever is added to the field of libel is taken from the field of free debate.” New York Times Co.
v. Sullivan, 376 U.S. 254, 272 (1964). To balance these competing interests, the United States
Supreme Court through federal constitutional law, this Court through the common law, and the
Legislature through statutes, have undertaken to tailor the tort of defamation so as to preserve the
right to recover for reputational damages while minimally impinging on the rights to free speech and
a free press. Cain, 878 S.W.2d at 582.

B. Elements of Defamation

The tort of defamation includes libel and slander. Libel occurs when the defamatory

statements are in writing. TEX. Civ. PRAC. & REM. CoDE § 73.001. Slander occurs when the

statements are spoken. Milkovich, 497 U.S. at 17. The broadcast of defamatory statements read
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from a script is libel, not slander. Christy v. Stauffer Publ’ns, Inc., 437 S.W.2d 814, 815 (Tex.
1969). Libel “tends to injure a living person’s reputation and thereby expose the person to public
hatred, contempt or ridicule, or financial injury or to impeach any person’s honesty, integrity, virtue,
or reputation . . . .” TEX. Civ. PRAC. & REM. CODE § 73.001.

We have revised the elements of the defamation cause of action in response to the United
States Supreme Court’s application of constitutional principles to defamation claims. Before
Sullivan, 376 U.S. at 254, the defamation plaintiff generally prevailed by proving the defendant
published a statement that defamed her unless the defendant proved the truth of the statement. Pierre
N. Leval, The No-Money, No-Fault Libel Suit: Keeping Sullivan in Its Proper Place, 101 HARV. L.
REev. 1287, 1287 (1988). But the Supreme Court held in Sullivan that freedom of expression
requires “‘breathing space,” and that if the plaintiff'is a public official, she must prove the defendant
had actual malice. 376 U.S. at 272, 279-80. The Court later held that public figures and limited
purpose public figures must also prove actual malice, and that states may set their own level of fault
for private plaintiffs.® Gertz v. Robert Welch, Inc., 418 U.S. 323, 345, 347 (1974). The Court left
the precise standard of fault to the states, and we have chosen a negligence standard for a private

figure seeking defamation damages from a media defendant.” WFAA-TV, Inc. v. McLemore, 978

¥ The Court also determined actual malice requires proof by clear and convincing evidence.
Gertz v. Robert Welch, Inc., 418 U.S. 323, 342 (1974).

? The majority of states have adopted a negligence standard for private figures, while Alaska,
Colorado, Indiana, and New Jersey have adopted the actual malice standard for private figures. 1
RODNEY A. SMOLLA, LAW OF DEFAMATION § 3:31 (2d ed. 1991), cited in Kaitlin M. Gurney,
Myspace, Your Reputation: A Call to Change Libel Laws for Juveniles Using Social Networking
Sites, 82 TEMP. L. REV. 241, 251 & n.97 (2009).
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S.W.2d 568, 571 (Tex. 1998); see also Gertz, 418 U.S. at 353 (Blackmun, J., concurring) (“[T]he
Court now conditions a libel action by a private person upon a showing of negligence, as contrasted
with a showing of willful or reckless disregard.””); RESTATEMENT (SECOND) OF TORTS § 580B
(1977). In light of these holdings, to recover defamation damages in Texas, a plaintiff must prove
the media defendant: (1) published a statement; (2) that defamed the plaintiff; (3) while either acting
with actual malice (if the plaintiff was a public official or public figure) or negligence (if the plaintiff
was a private individual) regarding the truth of the statement. McLemore, 978 S.W.2d at 571.

A central issue in this proceeding is the liability of a media defendant for republishing a third-
party’s allegedly defamatory statements. We first observe that it is a well-settled legal principle that
one is liable for republishing the defamatory statement of another. See Pittsburgh Press Co. v.
Pittsburgh Comm’n on Human Relations, 413 U.S. 376,386 (1973) (noting that a “newspaper may
not defend a libel suit on the ground that the falsely defamatory statements are not its own”).'® The
rule’s broad application has thus brought about efforts to soften its impact, such as the Sullivan and
Gertz decisions requiring a showing of fault as well as the privileges and defenses described below.

1 ROBERT D. SACK, SACK ON DEFAMATION § 2.7.1 (3d ed. 2009).

' See also RESTATEMENT (SECOND) OF TORTS § 578 (1977) (“[O]ne who repeats or
otherwise republishes defamatory material is subject to liability as if he had originally published it.”);
SACK, supra note 3, § 2.7.1 (““The common law of libel has long held that one who republishes a
defamatory statement adopts it as his own and is liable [for false, defamatory statements] in equal
measure to the original defamer.’” (quoting Liberty Lobby, Inc. v. Dow Jones & Co., 838 F.2d 1287,
1298 (D.C. Cir. 1988)) (alteration in original)).
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C. Privileges and Defenses

The common law and statutes provide certain defenses and privileges to defamation claims.
These include the defense of truth, TEx. Civ. PrRAC. & REM. CoDE § 73.005, which we have
interpreted to require defendants to prove the publication was substantially true, Turner v. KTRK
Television, Inc., 38 S.W.3d 103, 115 (Tex. 2000). Moreover, statements that are not verifiable as
false cannot form the basis of a defamation claim. Milkovich, 497 U.S. at 21-22. Further, the
common law has recognized a judicial proceedings privilege since at least 1772 for parties,
witnesses, lawyers, judges, and jurors."" Additionally, one cannot recover mental anguish damages
for defamation of a deceased individual. Renfro Drug Co. v. Lawson, 160 S.W.2d 246, 250 (Tex.
1942); see also RESTATEMENT (SECOND) OF TORTS § 560 (1977). And a qualified privilege exists
under the common law when a statement is made in good faith and the author, recipient, a third
person, or one of their family members has an interest that is sufficiently affected by the statement.
Diamond Shamrock Ref- & Mktg. Co. v. Mendez, 844 S.W.2d 198, 210 (Tex. 1992) (Hightower, J.,
concurring).

The United States Supreme Court, this Court, and the Legislature have afforded additional
protections to media defendants. The United States Supreme Court and this Court long ago shifted
the burden of proving the truth defense to require the plaintiff to prove the defamatory statements

were false when the statements were made by a media defendant over a public concern.

"' SACK, supra note 3, § 8.2.1 (citing King v. Skinner, 1 Lofft 55, 56, 98 Eng. Rep. 529, 530
(K.B. 1772), quoted in Burns v. Reed, 500 U.S. 478, 490 (1991)). We have long recognized this
privilege in Texas. Reagan v. Guardian Life Ins. Co., 166 S.W.2d 909, 912 (Tex. 1942).
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Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 777 (1986); Mcllvain, 794 S.W.2d at 15."
This distinction is less material at the summary judgment stage where, as here, the media defendant
1s the movant. See Casso, 776 S.W.2d at 555 n.3.

Additionally, the Legislature has crafted the official/judicial proceedings privilege, which
shields periodical publications from republication liability for fair, true, and impartial accounts of
judicial, executive, legislative, and other official proceedings.” TEX. C1v. PRAC. & REM. CODE
§ 73.002(b)(1). And the Legislature has also adopted the fair comment privilege, shielding
periodical publications from republication liability for reasonable and fair comment on or criticism
of official acts of public officials or other public concerns. Id. § 73.002(b)(2).

Notably, the Legislature has also added the due care provision for broadcasters, shielding
them from liability unless the plaintiff proves the broadcaster failed to exercise due care to prevent
publication of a defamatory statement. Id. § 73.004. The provision requires that:

A broadcaster is not liable in damages for a defamatory statement published or

uttered in or as a part of a radio or television broadcast by one other than the

broadcaster unless the complaining party proves that the broadcaster failed to

exercise due care to prevent the publication or utterance of the statement in the
broadcast.

'2 Neely admitted in his deposition that the public has a right to know about the Board’s
findings. The parties do not dispute that the defendants are members of the media. Thus, we hold
that Neely must prove the falsity of the broadcast to recover damages. Hepps, 475 U.S. at 777.

¥ We previously noted that “we are reluctant to afford greater constitutional protection to
members of the print and broadcast media than to ordinary citizens” because the “First Amendment
affords equal dignity to freedom of speech and freedom of the press.” Casso, 776 S.W.2d at 554.
But this understanding of the constitution is no impediment to the Legislature crafting additional
protections for media defendants, which it has done in Chapter 73 of the Civil Practice and Remedies
Code.
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Id. We have previously commented that, under the due care provision, “[b]roadcasters are generally
not liable in defamation for broadcasts made by third parties.” Cain, 878 S.W.2d at 582. A number
of other jurisdictions have enacted a due care provision, although some states require the defendant
broadcaster to prove it used due care (as opposed to our statute, which requires the plaintiff to prove
the defendant broadcaster did not use due care).'* KEYE did not raise the due care provision at the
summary judgment stage, and thus it is not at issue in this proceeding.

Moreover, we note that this past regular session, the Legislature passed the Defamation
Mitigation Act, which requires defamation plaintiffs to request a correction, clarification, or
retraction from the publisher of a defamatory statement within the limitations period for the
defamation claim. Tex. Civ.PrAC. & REM. CODE §§ 73.051, .054—.055 (added by H.B. 1759, 83d
Leg.,R.S., § 2). Under this provision, a defamation plaintiff may only recover exemplary damages
if they serve the request for a correction, clarification, or retraction within 90 days of receiving
knowledge of the publication.” Id. § 73.055(c).

D. Substantial Truth
Whether Neely raised a fact issue regarding the truth or falsity of the underlying statements

is the primary issue in this appeal. We have developed the substantial truth doctrine to determine

' See, e.g., CAL.C1v.CODE § 48.5(1); CoLO.REV. STAT. § 13-21-106; FLA. STAT. § 770.04;
GA. CoDE ANN. § 51-5-10(a); lowA CODE § 659.5; Ky. REV. STAT. ANN. § 411.062; NEB. REV.
STAT. § 25-840.02(1); Or. REV. STAT. § 31.200(1); S.D. CoDIFIED LAWS § 20-11-6; UTAH CODE
ANN. § 45-2-7; VA. CODE ANN. § 8.01-49; Wyo0. STAT. ANN. § 1-29-101.

'* The Defamation Mitigation Act only affects publications published after its effective date
and does not apply to this proceeding. H.B. 1759, 83d Leg., R.S., § 3.
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the truth or falsity of a broadcast: if a broadcast taken as a whole is more damaging to the plaintiff’s
reputation than a truthful broadcast would have been, the broadcast is not substantially true and is
actionable. Turner,38 S.W.3d at 115 (“the meaning of a publication, and thus whether it is false and
defamatory, depends on a reasonable person’s perception of the entirety of a publication and not
merely on individual statements™); Mcllvain, 794 S.W.2d at 16 (“The test used in deciding whether
the broadcast is substantially true involves consideration of whether the alleged defamatory
statement was more damaging to [the plaintiff’s] reputation, in the mind of the average listener, than
a truthful statement would have been. This evaluation involves looking to the ‘gist’ of the
broadcast.” (citations omitted)); see also Masson v. New Yorker Magazine, Inc., 501 U.S. 496,
516-17 (1991) (applying substantial truth defense under California law).

Assessing a broadcast’s gist is crucial. A broadcast with specific statements that err in the
details but that correctly convey the gist of a story is substantially true. Turner, 38 S.W.3d at 115.
On the other hand, a broadcast “can convey a false and defamatory meaning by omitting or
juxtaposing facts, even though all the story’s individual statements considered in isolation were
literally true or non-defamatory.” Id. at 114. We determine a broadcast’s gist or meaning by
examining how a person of ordinary intelligence would view it.'® Id. at 114-15. “If the evidence
is disputed, falsity must be determined by the finder of fact.” Bentley v. Bunton, 94 S.W.3d 561, 587

(Tex. 2002).

'® We have also described this standard as the “average listener” standard. Mcllvain, 794
S.W.2d at 16.
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KEYE contends the trial court properly granted summary judgment because: (1) KEYE
accurately reported third-party allegations, which satisfies our test for substantial truth; (2) the
broadcast is privileged under the fair comment and official proceeding privileges; (3) Neely is a
limited purpose public figure and there is no evidence of actual malice; (4) there is no evidence of
negligence; and (5) Neely’s professional association cannot maintain a defamation action. We
address each argument in turn.

1. Mcllvain

To address KEYE’s first issue, we analyze our holding in Mcllvain. KEYE contends that in
Mecllvain, we transformed the substantial truth doctrine to shield media defendants from defamation
liability for publishing third-party allegations if the defendants show that the underlying allegations
(1) were made, and (2) were accurately reported. We disagree.

Mecllvain concerned a broadcast about an investigation by the City of Houston into alleged
misconduct by employees in its water maintenance division. 794 S.W.2d at 15. The broadcast
indicated that the public integrity section was investigating allegations that: (1) employees cared for
the elderly father of a manager on city time; (2) employees were putting in for overtime to complete
their city duties later; (3) authorities were looking for a gun at a water treatment facility; and
(4) employees had been drinking on the job. Id. Two of the employees sued the broadcasters for
defamation. /d. The city’s investigation later found all the allegations to be true. Id. at 16. The trial
court granted summary judgment in favor of the media defendants. /d. at 15. We affirmed the trial

court’s ruling because the “broadcast statements are factually consistent with [the government’s]
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investigation and its findings” and were thus “substantially correct, accurate, and not misleading.”
Id. at 16 (emphasis added).

Since Mcllvain, several courts of appeals and the Fifth Circuit have interpreted it to mean that
media reporting of third-party allegations under investigation is substantially true if the media
accurately reports the allegations and the existence of any investigation.'” KEYE similarly asserts
that our holding in Mcllvain created a substantial truth defense for accurately reporting third-party
allegations. But the parties do not assert and we cannot locate such a rule in any other jurisdiction,
and we did not establish it in Mcllvain. Rather, Mcllvain stands for the proposition that if a
broadcast reports that allegations were made and an investigation proves those allegations to be true,
the defamation claim is brought within the scope of the substantial truth defense. /d. In other words,
a government investigation that finds allegations to be true is one method of proving substantial
truth. Cf. RESTATEMENT (SECOND) OF TORTS § 581A, cmt. e (1977) (regarding the truth defense,
“[1]t is necessary to find that the defamatory matter contained in the statement is true. When one
person repeats a defamatory statement that he attributes to some other person, it is not enough for
the person who repeats it to show that the statement was made by the other person. The truth of the

defamatory charges that he has thus repeated is what is to be established”). Accordingly, we must

"7 See Green v. CBS, Inc., 286 F.3d 281, 284 (5th Cir. 2002); 331 S.W.3d at 922; Grotti v.
Belo Corp., 188 S.W.3d 768, 775 (Tex. App.—Fort Worth 2006, pet. denied); Associated Press v.
Boyd, No. 05-04-01172-CV, 2005 WL 1140369, at *3 (Tex. App.—Dallas May 16, 2005, no pet.);
UTV of San Antonio, Inc. v. Ardmore, Inc., 82 S.W.3d 609, 612 (Tex. App.—San Antonio 2002, no
pet.); Dolcefino v. Randolph, 19 S.W.3d 906, 918 (Tex. App.—Houston [14th Dist] 2000, pet.
denied); Am. Broad. Cos., Inc.v. Gill,6 S.W.3d 19, 33 (Tex. App.—San Antonio 1999, pet. denied);
KTRK Television v. Felder,950 S.W.2d 100, 106 (Tex. App.—Houston [ 14th Dist.] 1997, no writ).
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determine whether the gist of KEYE’s broadcast was substantially true. Turner, 38 S.W.3d at 115;
Mcllvain, 794 S.W.2d at 16. A government investigation (by the Board here) proving allegations
to be true is simply one method of doing so. Mcllvain, 794 S.W.2d at 16.
2. Gist of the Broadcast

The broadcast at issue began by asking listeners if they would want to know “if your surgeon
had been disciplined for prescribing himselfand taking dangerous drugs.”"® The broadcast discusses
the Jetton and Wu cases and then states that the Board “did discipline Neely.” After discussing the
Order, the broadcast contains the following statement by Paul Jetton:

Narcotics, opiates, I mean it’s just things that, I mean things that they don’t even let

people operate machinery or drive cars when they’re, when they’re taking them and

this guy’s doing brain surgery on people. I mean it’s just, even now I'm just, it’s just

incredulous, you just can’t even believe that it even happened.
Wilson then asked a Board representative how the Board would know Neely was not using the
medications again: “But how would they know if he is using? He can get somebody else to prescribe
him. I mean he could say, ‘I’ve followed the order.””

We determine the gist through the lens of a person of ordinary intelligence. Turner, 38
S.W.3d at 114-15. Neely asserts that a person of ordinary intelligence could conclude that the gist

of the broadcast, based on the content and placement of these statements, was that Neely was

disciplined for operating on patients while using dangerous drugs or controlled substances."” KEYE

' We have previously stated that an introduction can be especially misleading. See Turner,
38 S.W.3d at 118.

' Neely also asserts the broadcast includes gists that he was performing unnecessary
surgeries and was unsafely operating on patients while experiencing hand tremors. We need not
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maintains that the gist of the broadcast “concerned controversies and allegations surrounding Neely’s
care of Jetton and Wu, the malpractice lawsuits filed by Jetton and Wu’s ex-wife, an autopsy report
by the Travis County [Medical Examiner], a public disciplinary action by the Medical Board, and
Neely’s responses to the allegations.” We agree with Neely that a person of ordinary intelligence
could conclude the gist of the broadcast was that Neely was disciplined for operating on patients
while using dangerous drugs or controlled substances.
3. Substantial Truth of the Broadcast’s Gist

To prevail at summary judgment on the truth defense, KEYE must conclusively prove that
this gist is substantially true.”® Turner,38 S.W.3d at 114—15. As we explained in Turner, although
the specific statements in a broadcast may be substantially true when viewed in isolation, the gist can
be false by omitting or juxtaposing facts. Id. We examine whether the gist was more damaging to
the plaintiff’s reputation, in the mind of a person of ordinary intelligence, than a truthful statement
would have been. /d.

A reasonable view of the gist of the broadcast is that Neely was disciplined for operating on

patients while using dangerous drugs or controlled substances. Unlike in Mcllvain, the government

assess the substantial truth of the gist that Neely was performing unnecessary surgery because these
statements are protected by the official/judicial proceedings privilege. See infra Part IILLE. And we
need not assess the gist regarding Neely’s hand tremors in light of our disposition regarding the gist
that he was disciplined for operating on patients while using dangerous drugs and controlled
substances. See infra Part I11.D.3—-IILF.

*'When a private figure sues a media defendant over defamatory statements that are of public
concern, the plaintiff has the burden of proving falsity. Hepps, 475 U.S. at 777. But this distinction
is less material at summary judgment. Casso, 776 S.W.2d at 555 n.3.
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investigation (here from the Board Order) does not indicate that this allegedly defamatory statement
was correct. The Order disciplined Neely for prescribing himself dangerous drugs or controlled
substances. It did not discipline Neely for faking or using dangerous drugs or controlled substances.
The Board found that Neely’s medications were “legitimately and appropriately prescribed” by
treating physicians but that Neely “began to refill the medications himself in lieu of scheduled
visits.” Further, section 164.051(a)(4) of the Occupations Code allows the Board to suspend a
license if the physician is unable to practice medicine with reasonable skill and safety to patients
because of “excessive use of drugs” or “mental or physical condition.” TExX. Occ. CODE
§ 164.051(a)(4)(C)—~(D). When citing to section 164.051(a)(4), the Order only noted Neely’s “mental
or physical condition” as grounds for discipline, not any excessive use of drugs. And rather than
concluding that Neely’s self-prescribing affected his ability to practice medicine (as it apparently did
with his mental or physical condition), the Board concluded that Neely’s self-prescribing instead
violated a then newly-created rule that self-prescribing dangerous drugs or controlled substances in
certain situations is not “an acceptable professional manner consistent with public health and
welfare.” 22 TEx. ADMIN. CODE § 190.8(1)(M) (Tex. State Bd. of Med. Examiners, Disciplinary
Guidelines) (added by 28 Tex. Reg. 10496 (2003)). Thus, the Order reflects that Neely was
disciplined for self-prescribing dangerous drugs or controlled substances, not for taking them.

In addition, Neely brought forth evidence that he was not operating on patients while taking

or using dangerous drugs or controlled substances:
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Neely swore in an affidavit that he had “never abused drugs or been addicted to drugs,
prescription or otherwise” and had “never performed surgeries while impaired by drugs.”*!
Wilson reported not finding any independent evidence that Neely performed surgery while
impaired.

Neely retained Dr. Edgar Nace—a former vice president of the Board who was board
certified in clinical, addiction, and forensic psychiatry—to conduct a psychiatric and
substance abuse evaluation of Neely during the Board investigation. Among other things,
Nace reviewed Neely’s pharmacy records and performed a drug test. Nace determined that
Neely “has not been and is not currently diagnosable with a substance use disorder—neither
abuse nor dependence.” Nace noted that Neely’s dosage of hydrocodone was lower than
with emerging patterns of abuse or addiction and Neely’s use of only one pharmacy was
inconsistent with a pattern of abuse or addiction. Nace concluded that Neely’s “prescriptions
and subsequent refills have been appropriate to his documented diagnosis” for a torn rotator
cuff, diverticulitis, and asthma.

Neely used hydrocodone primarily in 2000 and part of 2001 to treat a torn rotator cuff. He

ceased using hydrocodone in April 2003.

*! Uncontroverted summary judgment evidence from an interested witness is only sufficient

to raise a fact issue, unless the evidence is clear, direct, positive, can be readily controverted, and
there are no circumstances tending to impeach or discredit the testimony. See TEX. R. Civ. P.
166a(c); Great Am. Reserve Ins. Co. v. San Antonio Plumbing Supply Co.,391 S.W.2d 41, 47 (Tex.
1965). Because Neely’s evidence is only used to raise a fact issue here, we need not assess whether
his testimony is clear, direct, positive, can be readily controverted, or could be impeached or
discredited.
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. Neely ceased using steroids, prescribed for asthma, in 2000, when he began using an inhaler.

. As of October 2003, Neely was using medications for asthma (Advair, Ventolin), allergies
(Actifed, Benadryl, Flonase), high blood pressure (Cardura), and colon issues (Lomotil),
none of which are controlled substances.

Based on Neely’s responsive evidence,” we hold that a there is a fact issue regarding the
truth or falsity of the gist that Neely was disciplined for operating on patients while taking or using
dangerous drugs or controlled substances. Turner, 38 S.W.3d at 117-18 (holding that, especially
in light of a broadcast’s introduction, a viewer could believe in a gist of the broadcast that was not
substantially true); Mcllvain, 794 S.W.2d at 16. As in Turner, we note that even an accurate account
of Neely that did not create a false impression “may have raised troubling questions.” 38 S.W.3d
at 118. But because the factfinder may conclude that the gist results in a less favorable view of
Neely to ordinary viewers than an accurate broadcast would have, the substantial truth defense

cannot support the trial court’s summary judgment.

> Neely also offered other evidence the trial court excluded, which Neely does not challenge
on appeal. This evidence included: (1) the Board orders finding no wrongdoing with Neely’s
treatment in the Jetton and Wu cases; (2) Neely’s statement that he only took narcotic medications
at night; (3) the psychiatric evaluation conducted pursuant to the Board Order that concluded that
Neely’s “use of the self-prescribed opiates does not suggest that he ever had a problem with abuse
or dependence;” and (4) the fact that the Board terminated its Order early, less than half way through

the three-year probationary period.
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E. Official/Judicial Proceedings Privilege

KEYE next asserts that the trial court’s grant of summary judgment was proper because the
broadcast was protected by the official/judicial proceedings privilege. The United States Supreme
Court has long recognized a common law judicial privilege. See Cox Broad. Corp. v. Cohn, 420
U.S. 469,492 (1975). Underpinning the judicial privilege is the notion that a “trial is a public event.
What transpires in the court room is public property. If a transcript of the court proceedings had
been published, we suppose none would claim that the judge could punish the publisher for
contempt.” Craig v. Harney, 331 U.S. 367, 374 (1947). In Texas, the Legislature codified the
judicial proceedings privilege and expanded it to other official proceedings. Section 73.002 of the
Civil Practice and Remedies Code provides that publications are privileged if they are “a fair, true,
and impartial account of” judicial or other proceedings to administer the law. TEX. Civ. PRAC. &
REM. CoDE § 73.002(b)(1).

There is a key difference between the substantial truth defense and the truth analysis in the
official/judicial proceedings privilege. The substantial truth defense assesses whether the underlying
allegations in the broadcast are substantially true. See Part IIl.D, supra. By contrast, the
official/judicial proceedings privilege assesses whether the reporter’s account of the proceedings (not
the underlying allegations made in those proceedings) was fair, true, and impartial. Denton Publ’g
Co. v. Boyd, 460 S.W.2d 881, 883 (Tex. 1971). When construing a substantially similar prior
version of the official/judicial proceedings privilege, we held that “[t]he publication would be within
the privilege provided by statute as long as it purported to be, and was, only a fair, true and impartial

report of what was stated at the meeting, regardless of whether the facts under discussion at such
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meeting were in fact true . . . .” Id. at 882; see also Herald-Post Publ’g Co. v. Hill, 891 S.W.2d 638,
639 (Tex. 1994) (comparing allegedly defamatory article to trial testimony to determine that judicial
proceeding privilege applied).

But the privilege only extends to statements that: (1) are substantially true and impartial
reports of the proceedings, and (2) are identifiable by the ordinary reader as statements that were
made in the proceeding. Boyd, 460 S.W.2d at 884. In Boyd, there was a factual dispute as to
whether a false statement that a contractor was bankrupt was made at a city council meeting. /d. at
884—85. When remanding to resolve the factual dispute, we concluded the privilege would apply
if: (1) the statement was made at the city council meeting, and (2) an ordinary reader of the
defendant’s article would understand the statement was made at the meeting. Id. at 885.

1. Unnecessary Surgery

One gist of the KEYE broadcast we have not previously addressed is that Neely was
performing unnecessary surgeries.** This gist results from the inclusion of the statement by Sheila
that “[e]very neurosurgeon that’s looked at Paul’s MRIs from before Neely operated on him have
[sic] said they would have never done surgery. They would have watched him with MRIs over

years.” The placement of this statement within the broadcast was in the discussion of Neely’s

treatment of Paul and the resulting lawsuit. The allegation that Neely performed unnecessary surgery

» We see no substantive difference from our ordinary reader standard for the judicial
proceedings privilege in Boyd, 460 S.W.2d at 884—85, and our person of ordinary intelligence
standard for substantial truth in Turner, 38 S.W.3d at 114-15.

** See supra note 19.
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was one basis for the lawsuit, in which the Jettons alleged that, “[a]t the time [Neely and a fellow
doctor] performed such procedure, they ostensibly did so to treat symptomatic hydrocephalus in Paul
Jetton. However, Paul Jetton did not have symptomatic hydrocephalus.” We hold that an ordinary
viewer could conclude that Sheila’s allegation regarding unnecessary surgery in the broadcast was
made in the Jetton lawsuit. /d. at 884. Thus, KEYE met its initial burden of proving this statement
is protected by the conditional judicial proceedings privilege. See id. (holding that the defendant has
the initial burden of proving a publication is privileged).

But Neely can rebut the privilege by proving it is inapplicable. /d. The judicial/official
proceedings privilege “does not extend to the republication of a matter if it is proved that the matter
was republished with actual malice after it had ceased to be of public concern.” TEX. Civ. PRAC. &
REM. CoDE § 73.002(a). Actual malice means the defendant made the statement “‘with knowledge

299

that it was false or with reckless disregard of whether it was true or not;’” and reckless disregard

means “‘the defendant in fact entertained serious doubts as to the truth of his publication.”” New
Times, Inc. v. Isaacks, 146 S.W.3d 144, 162 (Tex. 2004) (quoting Huckabee v. Time Warner Entm’t
Co., 19 S.W.3d 413, 420 (Tex. 2000) and Bentley, 94 S.W.3d at 591); see also Hearst Corp. v.
Skeen, 159 S.W.3d 633, 637 (Tex. 2005). Sheila’s statement that every neurosurgeon would have
not performed surgery was controverted by the two neurosurgeons who agreed with Neely’s
treatment of Paul and the Board order finding no wrongdoing in Neely’s treatment of Paul. KEYE’s
inclusion of this disclaiming information negates any allegation that KEYE acted with actual malice

as to the gist of the broadcast that Neely was performing unnecessary surgery and the record contains

no other evidence that creates a fact issue on this point. Accordingly, the official/judicial
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proceedings privilege shields this portion of the broadcast. TeX. Civ. Prac. & REM. CODE
§ 73.002(a); Boyd, 460 S.W.3d at 884.

2. Disciplined for Operating on Patients While Taking
Dangerous Drugs or Controlled Substances

We next analyze whether the gist of the broadcast that Neely was disciplined for operating
on patients while taking dangerous drugs or controlled substances is protected by the official/judicial
proceedings privilege. This gist is explained in part by the anchor’s introduction to the broadcast,

which asked:

If you needed surgery would you want to know if your surgeon had been disciplined
for prescribing himself and taking dangerous drugs . . . ?

As previously addressed, the evidence creates a fact issue as to whether the assertion that Neely had
been disciplined for “taking dangerous drugs” is a fair, true, and impartial account of the Board
Order. The Board found Neely’s self-prescribing to be inappropriate—not his taking or using the
medications. The Board found that the medications were “legitimately and appropriately prescribed”
but that Neely “began to refill the medications himself in lieu of scheduled visits.” Accordingly, a
jury may conclude that the Order disciplined Neely for his “inappropriate prescription of dangerous
drugs or controlled substances to oneself.” Thus, we cannot say that—as a matter of law—the
statement that Neely was disciplined for taking or using dangerous drugs or controlled substances
was a fair, true, and impartial account of an official or judicial proceeding. Boyd, 460 S.W.3d at 883.
F. Fair Comment Privilege
KEYE also maintains that the fair comment privilege applies to the broadcast. Section

73.002(b)(2) provides that a broadcast is privileged if it is a “reasonable and fair comment on or
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criticism of an official act of a public official or other matter of public concern published for general
information.” TEX. Civ.PRAC. & REM. CODE § 73.002(b)(2). Comments based on substantially true
facts are privileged if fair; comments that assert or affirm false statements of fact are not privileged.
We long ago stated that it “is the settled law of Texas, that a false statement of fact concerning a
public officer, even if made in a discussion of matters of public concern, is not privileged as fair
comment.” Bell Publ’g Co. v. Garrett Eng’g Co., 170 SSW.2d 197, 204 (Tex. 1943); see also
Barboutiv. Hearst Corp., 927 S.W.2d 37, 52 (Tex. App.—Houston [1st] 1996, writ. denied) (false
statements not privileged as fair comments). The Legislature has extended the fair comment
privilege to matters of public concern,” TEX. C1v. PRAC. & REM. CODE § 73.002(b)(2), and we have
come to interpret the truth defense as requiring only substantial truth, Turner, 38 S.W.3d at 115.
Substantial truth assesses whether the gist of the broadcast is substantially true, and a broadcast can
convey a substantially false meaning by juxtaposing facts that, viewed in isolation, are true. Id.
Joining these principles, we conclude that a comment based on a substantially true statement of fact
can qualify as a fair comment. TEX. Civ. PRAC. & REM. CODE § 73.002(b)(2). But if a comment is
based upon a substantially false statement of fact the defendant asserts or conveys as true, the
comment is not protected by the fair comment privilege. Bell, 170 S.W.2d at 204.

KEYE’s broadcast opened by asking viewers if they would want to know if their doctor “had
been disciplined for prescribing himself and taking dangerous drugs . . ..” Wilson’s questioning of

whether the Order would prevent Neely from using the drugs was predicated on the statement that

> As we noted above, this broadcast addressed a matter of public concern. See supra note
12.
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Neely had been disciplined for taking or using dangerous drugs or controlled substances—which the
broadcast affirmed to be true. Because a fact issue exists on whether the statement was true, KEYE
is not entitled to summary judgment based on the fair comment privilege. Bell, 170 S.W.2d at 204.
G. Limited Purpose Public Figure

KEYE also asserts that Neely was a limited purpose public figure who therefore had to prove
malice. We disagree.

Public figure status is a question of law for the court. McLemore, 978 S.W.2d at 571. We
use a three-part test to assess whether an individual is a limited purpose public figure:

(1) the controversy at issue must be public both in the sense that people are

discussing it and people other than the immediate participants in the controversy are

likely to feel the impact of its resolution;

(2) the plaintiff must have more than a trivial or tangential role in the controversy;
and

(3) the alleged defamation must be germane to the plaintiff’s participation in the
controversy.

Id. In McLemore, we expressly reserved the question of whether an individual may meet the public
controversy requirement against her will. /d. at 571-72.

The distinction between public and private figures matters chiefly because public and limited
purpose public figures must prove a defamation defendant acted with actual malice. Gertz, 418 U.S.
at 342. The United States Supreme Court addressed this distinction in Gertz:

[p]ublic officials and public figures usually enjoy significantly greater access to the

channels of effective communication and hence have a more realistic opportunity to

counteract false statements than private individuals normally enjoy. Private

individuals are therefore more vulnerable to injury, and the state interest in protecting
them is correspondingly greater.
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More important than the likelihood that private individuals will lack effective

opportunities for rebuttal, there is a compelling normative consideration underlying

the distinction between public and private defamation plaintiffs. An individual who

decides to seek governmental office must accept certain necessary consequences of

that involvement in public affairs. He runs the risk of closer public scrutiny than

might otherwise be the case. . . .

Those classed as public figures stand in a similar position. Hypothetically, it may be

possible for someone to become a public figure through no purposeful action of his

own, but the instances of truly involuntary public figures must be exceedingly rare.

For the most part those who attain this status have assumed roles of especial

prominence in the affairs of society. Some occupy positions of such persuasive

power and influence that they are deemed public figures for all purposes. More

commonly, those classed as public figures have thrust themselves to the forefront of

particular public controversies in order to influence the resolution of the issues

involved. In either event, they invite attention and comment.
Id. at 344-45. Thus, the Court was concerned with both access to communication to rebut a
defamatory statement and the normative considerations of public figures typically having “thrust
themselves to the forefront of particular public controversies.” Id. at 345. The Court later stated that
“those charged with defamation cannot, by their own conduct, create their own defense by making
the claimant a public figure.” Hutchinson v. Proxmire, 443 U.S. 111, 135 (1979). In other words,
the allegedly defamatory statement cannot be what brought the plaintiff into the public sphere;
otherwise, there would be no private figures defamed by media defendants.

The Court’s forecast that it would be “exceedingly rare” for a person to become a public
figure involuntarily has proven true: neither the United States Supreme Court nor this Court has
found circumstances in which a person involuntarily became a limited-purpose public figure. See,

e.g., Wolston v. Reader’s Digest Ass’n, 443 U.S. 157, 166 (1979) (holding an individual to not be

a limited-purpose public figure who was “dragged unwillingly into the controversy”); Time, Inc. v.
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Firestone, 424 U.S. 448, 454-55 (1976) (holding an individual to not be a public figure, in part,
because she had done nothing voluntary to assume special prominence).

On these facts, we cannot say this is the exceedingly rare case in which a person has become
a limited-purpose public figure against his will. Before the broadcast in question, Neely was
mentioned in a 1996 newspaper article about settling a malpractice lawsuit and a December 2003
newspaper statement that Neely was placed on probation for self-prescribing medications. Neely
was not quoted in either article. Neely also refrained from talking to Wilson regarding the broadcast
atissue. Because Neely is not a limited-purpose public figure, he need not prove actual malice, and
this ground cannot support the trial court’s summary judgment.

H. Evidence of Negligence

KEYE next argues that the trial court properly granted summary judgment because there was
no evidence of negligence. For the purposes of defamation liability, a broadcaster is negligent if she
knew or should have known a defamatory statement was false. Foster v. Laredo Newspapers, Inc.,
541 S.W.2d 809, 820 (Tex. 1976). But that liability may not be predicated on “a factual
misstatement whose content [would] not warn a reasonable prudent editor or broadcaster of its
defamatory potential.”” Id. (quoting Gertz, 418 U.S. at 348) (alteration in original).

The broadcast opened by asking viewers if they would want to know if their doctor “had been
disciplined for prescribing himself and taking dangerous drugs . . ..” Neely raised a fact issue as to
the truth or falsity of the gist that he was disciplined for taking medications. See supra Parts I11.D.3

and IILE. This creates a fact issue regarding whether the statement in the broadcast that Neely had
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been disciplined for taking medication would warn a reasonably prudent broadcaster of its
defamatory potential. Foster, 541 S.W.2d at §820.
I. Professional Association

Finally, KEYE argues that professional associations cannot maintain defamation claims and
thus the claim by Neely’s professional association must be dismissed. We disagree.

Our precedent makes clear that corporations may sue to recover damages resulting from
defamation. Gen. Motors Acceptance Corp. v. Howard, 487 S.W.2d 708, 712 (Tex. 1972);
Newspapers, Inc. v. Matthews, 339 S.W.2d 890, 893 (Tex. 1960). In Howard, Howard Motor
Company, Inc. and its owner, Hugh Howard, both sued General Motors Acceptance Corporation
(GMAC), alleging it had libeled them in a letter to Howard’s bank. 487 S.W.2d at 709—10. GMAC
argued that our holding in Matthews precludes corporations from maintaining causes of action for
libel. Id. at 712. We rejected that assertion, pointing out that Matthews specifically recognized that
a corporation may be libeled. Id. Accordingly, we permitted Howard Motor Company, Inc., a
corporate entity, to maintain a libel suit against GMAC. See id.

The Legislature has endowed professional associations with many of the same privileges that
corporations enjoy. Indeed, the Business Organizations Code specifies that, “[e]xcept as provided
by Title 7, a professional association has the same powers, privileges, duties, restrictions, and
liabilities as a for-profit corporation.” TEX. Bus. OrRGS. CODE § 2.108. Nothing in Title 7 of the
Business Organizations Code precludes professional associations from bringing defamation suits.

See id. chs. 301-02. Because professional associations share the same rights as for-profit
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corporations as to maintaining defamation claims, Texas law does not preclude the professional
association, Byron D. Neely, M.D., P.A., from maintaining a libel suit.*®
IV. Response to the Dissent

The dissent would hold that the broadcast was substantially true as a matter of law because
there was circumstantial evidence that Neely could have been under the influence of dangerous drugs
and controlled substances while operating on patients, and that the Board, though not expressly
disciplining Neely for taking medications, implicitly did so. = S.W.3d _,  (Jefferson, C.J.,
dissenting). But at summary judgment, “[w]e must review the record ‘in the light most favorable
to the nonmovant, indulging every reasonable inference and resolving any doubts against the
motion.”” Buck, 381 S.W.3d at 527 (quoting City of Keller, 168 S.W.3d at 824) (emphasis added).
The dissent disregards these principles in two ways. First, the dissent ignores Neely’s evidence,
which includes the Board Order indicating its discipline of him was not for his use of medications,
evidence that Neely never performed surgery while impaired, that his evaluation prior to the Board

Order indicated he never had a drug abuse or dependence problem, and that Wilson never found any

independent evidence that Neely performed surgery while impaired.”’

** While professional associations may maintain defamation claims, recovery by the
association and its members for the same particular injury is a precluded double recovery. See Tony
Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299, 303 (Tex. 2006) (“There can be but one recovery
for one injury, and the fact that . . . there may be more than one theory of liability[] does not modify
this rule.” (quoting Stewart Title Guar. Co. v. Sterling, 822 SW.2d 1, 8 (Tex. 1991)) (alterations in
original)). Instead, it is for the trier of fact to simply determine what portion, if any, of the total
damages inflicted were incurred by each entity.

*" The dissent believes this evidence that Neely was not operating while impaired is
immaterial to the gist of whether he was disciplined for operating on patients while taking dangerous
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Second, the dissent inverts our time-honored summary judgment standard by indulging every
reasonable inference and resolving every doubt against Neely. Its foremost implicit finding against
Neely is that the Board disciplined him for taking medications. ~ S.W.3d at __ (Jefferson, C.J.,
dissenting). The dissent indicates that it ““is not hard to understand the Board’s concerns” regarding
Neely’s use of medications. /d. But the Board Order did not discipline Neely for taking
medications, it disciplined him for self-prescribing them. The Order states, in relevant part:

FINDINGS OF FACT

6. [Neely] suffered various injuries and ailments, which required a variety of
medications. [Neely’s] treating physician legitimately and appropriately prescribed
a number of medications to treat these conditions. However, between 1999, and
2002, [Neely] began to refill the medications himself in lieu of scheduled visits.

7. Upon review of statements of [Neely] and the September 27, 2000 medical

records of [Neely] obtained from his treating physician, the Panel concluded that
[Neely] had a prior history of tremors.

CONCLUSIONS OF LAW

2. [Neely] is subject to action by the Board under Sections 164.051(a)(4) and
164.056 of the Act due to [Neely’s] inability to practice medicine with reasonable
skill and safety to patients, due to mental or physical condition.

drugs.  S.W.3dat  (Jefferson, C.J., dissenting). This is precisely why we first examined the
Board Order itself to determine whether it disciplined Neely for the conduct the gist of the broadcast
indicates. See supra Part II1.D.3. Neely’s additional evidence supports why the Order did not
discipline him for operating on patients while taking dangerous drugs. And if evidence of Neely’s
use of medication is truly as irrelevant as the dissent suggests, one wonders why the dissent only
finds support in this very type of evidence.
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3. [Neely] is subject to disciplinary action pursuant to Section 164.051(a)(3)
of the Act by committing a direct or indirect violation of a rule adopted under this
Act, either as a principal, accessory, or accomplice, to wit, Board Rule
190.1(c)(1)(M)—inappropriate prescription of dangerous drugs or controlled
substances to oneself, family members, or others in which there is a close personal
relationship.
(Emphases added.) The first conclusion of law above references section 164.051(a)(4) of the
Occupations Code, which allows the Board to discipline a person for illness, drunkenness,
“excessive use of drugs, narcotics, chemicals, or another substance,” or “a mental or physical
condition.” TEX.Occ. CoDE § 164.051(a)(4). The Order states that it was disciplining Neely “due
to mental or physical condition”—not excessive drug use as the dissent reads between the lines to

infer.”® At a minimum, the Order at least creates a fact issue in Neely’s favor as to whether he was

disciplined for taking medications. If one does endeavor to draw inferences and resolve doubts, they

** The dissent relies on a statement by a Board investigator in its “summary of allegations”
that Neely could be subject to disciplinary action under section 164.051(a)(4) for “[i]nability to
practice medicine with reasonable skill and safety because of illness or substance abuse”(emphasis
added), and a statement on the Board’s website that its investigation of Neely “was based on
allegations that Dr. Neely had self-prescribed medications with the potential to interfere with his
ability to perform surgery.”  S.W.3d at  (Jefferson, C.J., dissenting) (emphases added). The
Board Order ultimately did not discipline Neely under section 164.051(a)(4) for substance abuse but
only for a “mental or physical condition,” which was his hand tremor. Though the Board did not
discipline Neely for taking medications, a reasonable view of the gist of the broadcast was that Neely
had been so disciplined.

34

000299



must be drawn and resolved in favor of Neely at this summary judgment stage.” Buck, 381 S.W.3d
at 527.

In addition, the dissent further draws inferences against Neely by assuming that the Board’s
order for Neely to undergo a psychiatric evaluation indicates the Board must have been concerned
about Neely’s use of medications. On the contrary, the Board Order notes that Neely retained a
doctor to perform a physical examination who detected no medically significant tremor but “felt
unqualified to determine [Neely’s] ability to perform surgery, and recommended a disability
assessment or a Neuro-psyche evaluation.” Neely then retained Dr. Nace to perform the psychiatric
evaluation the physical examination recommended. The Board then followed the same model,
“requesting independent physical and psychiatric evaluations to determine [Neely’s] capacity to
practice medicine in general, and specifically, to perform surgery.” Far from disciplining Neely for
operating on patients while taking medications, the Order simply confirmed a psychiatric evaluation
was needed because a physical evaluation alone might not fully assess the impact of Neely’s hand
tremor on his ability to perform surgery.

Moreover, by inverting the standard of review for summary judgments, the dissent

prematurely cuts off Neely’s right to a trial on this reputational tort. Our constitution assures that

¥ In its effort to indulge reasonable inferences against Neely, the dissent also relies on an
Austin American Statesman article that indicates Neely was one of six Austin doctors the Board had
recently disciplined for “violations involving either drug or alcohol abuse.” = S.W.3d at
(Jefferson, C.J., dissenting). But the specific reference to Neely was that he was disciplined “for
self-prescribing medications, according to board records.” We find nothing questionable about this
specific reference to Neely. To the extent that KEYE attempts to rely on the categorical statement
in the newspaper article, the common law does not generally allow a defendant to escape defamation
liability by claiming that another originated the statement. See supra note 3 and accompanying text.
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the “right of trial by jury shall remain inviolate.” TEX. CoNsT. art. I, § 15. Additionally, the Texas
Constitution’s free speech clause guarantees the right to bring reputational torts: “Every person shall
be at liberty to speak, write or publish his opinions on any subject, being responsible for the abuse

2

of that privilege . . . .” TEeX. CONST. art. I, § 8 (emphasis added). Likewise, the open courts
provision guarantees the right to bring reputational torts: “All courts shall be open, and every person
for an injury done him, in his lands, goods, person or reputation, shall have remedy by due course
of law.” TEX. CONST. art. I, § 13 (emphasis added). As we observed in Casso,

While we have recently recognized the possibility that our state free speech guarantee

may be broader than the corresponding federal guarantee, that broader protection,

if any, cannot come at the expense of a defamation claimant’s right to redress.

Unlike the United States Constitution, which contains no explicit guarantee of the

right to sue for defamation, the Texas Constitution expressly protects the bringing of

reputational torts.

776 S.W.2d at 556 (emphasis added) (citation omitted). In short, the dissent’s upending of our time-
honored summary judgment principles infringes upon Neely’s constitutional right to bring suit for
reputational torts and to have a jury trial.

The dissent also attempts to use a discrete portion of the broadcast that, standing alone, could
appear to be substantially true to vindicate the remainder of the broadcast. The dissent focuses on
the portion of the broadcast addressing Neely’s hand tremors as justification for the broadcast being
substantially true as a matter of law. But the broadcast references Neely’s hand tremors twice in the
seven-minute segment. Drugs or medications are expressly referenced eight times and discussed

without naming those precise terms a number of other times. The dissent’s analysis falls short of

respect for our precedent dictating the manner in which we review substantial truth. Turner, 38
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S.W.3d at 115 (“[T]he meaning of a publication, and thus whether it is false and defamatory,
depends on a reasonable person’s perception of the entirety of a publication and not merely on
individual statements.”).

Additionally, the dissent contends that a report about a government investigation is always
substantially true. = S.W.3dat _ (Jefferson, C.J., dissenting). In Texas, the Legislature long ago
protected reports about government investigations under the official/judicial proceedings privilege.
Tex. Civ. PrRAC. & REM. CODE § 73.002(b)(1). But as explained above, the privilege only protects
such reports if they are fair, true, and impartial accounts of such proceedings. /d. There is at least
a fact issue on whether the broadcast was a fair, true, and impartial account of the Board Order
because the gist of the broadcast to a person of ordinary intelligence could be that Neely was
disciplined for taking dangerous drugs and controlled substances when the Order indicates he was
not so disciplined.*® See Part IILE, supra.

Finally, the dissent perceives that our holding “collides violently with the First Amendment.”
~ S.W.a3dat _ (Jefferson, C.J., dissenting). But respectfully, the only collision is between the

dissent’s implicit findings and our time-honored standards for reviewing summary judgments.

3% The dissent’s reliance on Global Relief Foundation, Inc. v. New York Times Co., 390 F.3d
973 (7th Cir. 2004) only furthers our conclusion. There, the New York Times prevailed on the truth
defense because it was substantially true that the government was suspicious about Global Relief
funding terrorism. Id. at 986. Global Relief’s affidavits indicating it did not fund terrorism did not
render false the media statements about the government’s suspicions. /d. at 983. The present case
would be more akin to the New York Times reporting that Global Relief had been convicted of
something it had not been convicted of. See id. at 987 (“none of the articles concluded that [Global
Relief] was actually guilty of the conduct for which it was being investigated”).
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V. Conclusion

The key question in this appeal is whether Neely raised a fact issue as to the truth or falsity
of the broadcast at issue in his defamation suit. It is well established that one may be liable for
republishing the false and defamatory statements of another. Rather than abolishing this rule in
Mcllvain, we reaffirmed another long-standing rule that a media defendant may prevail against a
defamation claim by proving that the statements were substantially true. We examine substantial
truth based on what a person of ordinary intelligence would understand the gist or meaning of the
broadcast to be. Here, a person of ordinary intelligence could conclude that the gist of the broadcast
was that Neely was disciplined for operating on patients while using dangerous drugs and controlled
substances. Neely raised a genuine issue of material fact as to the truth or falsity of that gist with
evidence that he was not disciplined for taking dangerous drugs or controlled substances and he
never performed surgery while using dangerous drugs or controlled substances. We further
conclude: (1) there are fact issues on whether part of the broadcast is protected by the judicial/official
proceedings or fair comment privileges; (2) Neely was not a limited purpose public figure; (3) Neely
raised a fact issue as to KEYE’s negligence; and (4) Neely’s professional association may maintain
a cause of action for defamation. We reverse the judgment of the court of appeals and remand the

case to trial court for further proceedings consistent with this opinion.
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Eva M. Guzman
Justice

OPINION DELIVERED: June 28, 2013
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Appendix A

KEYE January 19, 2004 Broadcast
Fred Cantu (Anchor): If you needed surgery would you want to know if your surgeon had been
disciplined for prescribing himself and taking dangerous drugs, had a history of hand tremors and
had been sued several times for malpractice in the last few years?
Judy Maggio (Anchor): A central Texas couple says they didn’t learn about this until it was too
late. They’re outraged the [Texas Medical Board] is allowing Dr. Byron Neely to continue to
practice. KEYE news investigative reporter Nanci Wilson tells us if you go to St. David’s Hospital
with a head injury you could be Dr. Neely’s next patient.
Paul Jetton: I’ve been in, in and out of the hospital, you know, for the last four years. Uh, I had
twelve, I believe, I’ve even lost count, I believe twelve brain surgeries, one spinal surgery.
Wilson: This is Paul Jetton’s life.
Paul Jetton: I can’t walk. You know, I still, I can walk with a walker, but I still can’t walk on my
own.
Wilson: Each step is a struggle, but it wasn’t always this way. In 1982 Paul Jetton was a linebacker
for the University of Texas. He was so good he went on to play in the pros. His first year with the
Cincinnati Bengals the team went to the Super Bowl. Butin 1999 . ..
Paul Jetton: I just wasn’t feeling well. When I went, you know, for I just wanted to get a physical.
Wilson: Something unusual showed up on the MRI scan of his brain.
Paul Jetton: He told me that I had this, this tumor in my brain and, and that I had to, had to have it

operated on.
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Wilson: His doctor, Austin neurosurgeon Byron Neely, who has been in practice since 1977, said
an operation would help.

Paul Jetton: You know it would only be a two hour surgery and that I’d be in, I’d only be in the
hospital for two or three days and I’d go on with the rest of my life.

Wilson: The two hour surgery stretched into almost eight hours and Paul was in the hospital for six
weeks. While in the hospital Paul developed an infection in his brain. However, he was discharged
from the hospital anyway. The result: numerous surgeries and a life of disability. Paul’s wife,
Sheila, says what they learned from other doctors was the final blow.

Sheila Jetton: Every neurosurgeon that’s looked at Paul’s MRIs from before Neely operated on him
have [sic] said they would have never done surgery. They would have watched him with MRIs over
years.

Wilson: The Jettons aren’t the only patients to raise questions about Dr. Neely. Wei Wu, a software
engineer with two PhDs was referred to Dr. Neely. Neely explains the case in this deposition from
2002.

Dr. Neely: [From the video of his deposition] He came in very confused one day, uh, was found to
have a uh, very major brain tumor thought to be a meningioma at the time because it, of the location
in the brain. Uh, the patient was taken to the OR thereafter and found to malignant melanoma [sic].
Wilson: Peter Gao was a friend of Wei Wu’s. Gao says Wu struggled with the diagnosis that Wu

had only a few months to live.
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Peter Gao: The doctor is more like persuasive say, well the doctor have seen when he open, when
he opened your skull, seen everywhere. So, all we need to do right now I guess, is face, kind of like
to face the music.

Wilson: It may have been too much for Wei Wu to handle. A few days later Gao found Wu’s
abandoned car near the 183 overpass at Mopac. Then discovered Wu had jumped off the overpass
taking his own life. But when his body was sent to the Travis County Medical Examiner’s office,
analyzing Wu’s brains, examiners noted no residual metastatic melanoma. Meaning Wei Wu did
not have brain cancer. Both the Jetton and the Wu cases happened in 1999. Two other patients also
filed suit against the doctor. The [Texas Medical Board] investigated Dr. Neely. The Board found
Neely had a history of hand tremors and that between 1999 and 2002, Dr. Neely was writing
prescriptions, not only for his patients but for himself as well. Narcotics, muscle relaxers and pain
killers. Something former patient Paul Jetton finds shocking.

Paul Jetton: Narcotics, opiates, I mean it’s just things that, I mean things that they don’t even let
people operate machinery or drive cars when they’re, when they’re taking them and this guy’s doing
brain surgery on people. I mean it’s just, even now I’m just, it’s just incredulous, you just can’t even
believe that it even happened.

Wilson: The [Texas Medical Board] did discipline Dr. Neely. This past December, they suspended
his license but gave it right back by staying the suspension. Now he’s on probation for three years.
The only requirements are that he see a psychiatrist and not write prescriptions for himself or his

family. A decision the Board defends.
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Jill Wiggins [caption identifies her as a Board representative]: We have compliance officers and
the compliance officers will definitely follow to make sure that he’s doing the things that his order
requires him to do.

Wilson: But how would they know if he is using? He can get somebody else to prescribe him. I
mean he could say, “I’ve followed the order.”

Wiggins: Right.

Wilson: I didn’t prescribe myself.

Wiggins: Right, right.

Wilson: How do we, how do we know that he’s, that we’re not putting somebody right back out
there to do the same thing he was doing before?

Wiggins: That’s a very good question and why this order doesn’t include drug testing, I, I honestly
don’t know the answer to that.

Paul Jetton: I think it’s just deplorable, I mean if, if it was another profession, uh, the guy would
be in jail.

Wilson: We contacted Dr. Neely for his side to the story. He declined to participate, but his attorney
told us that two highly qualified neurosurgeons who reviewed the case agree with the medical
decisions made by Dr. Neely. In addition, the [Texas Medical Board] investigated the Jetton case
and found no wrong doing. We also contacted St. David’s Medical Center, its chief medical officer
believes they have a strong peer review process. That’s where individual doctors review each other’s

work and decide who should have privileges.
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Steve Berkowitz, M.D.: In this particular case the investigation is incomplete and when we actually
find the, get the findings we will then be able to make a determination uh, as to whether the
privileges should be continued or not. We strongly value quality of course, we value the due process
and most importantly we value patient safety.

Wilson: Nanci Wilson, KEYE News investigates.

[The camera then returns to the anchors, Cantu and Maggio. ]

Maggio: The Jettons settled their suit against Dr. Neely. The suit filed on behalf of Wu’s son was
dismissed because it was not filed by an attorney. The other suits are pending.

Cantu: The Texas Board of Medical Examiners does post final actions taken against doctors on its

web site, but all other information about complaints is kept secret.
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IN THE SUPREME COURT OF TEXAS

No. 11-0228

BYRON D. NEELY, INDIVIDUALLY AND BYRON D. NEELY, M.D.,P.A.,
PETITIONERS,

NANCI WILSON, CBS STATIONS GROUP OF TEXAS, L.P., D/B/A KEYE-TV, AND
VIACOM, INC., RESPONDENTS

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

CHIEF JUSTICE JEFFERSON, joined by JUSTICE GREEN and JUSTICE LEHRMANN, dissenting.

The Court holds that the broadcast presented a false impression, an untenable “gist,” that the
doctor was disciplined for operating on patients while taking dangerous drugs. But that gist is
reasonably derived from the medical board’s findings, the doctor’s testimony, and witness
observations. If the news report is damning, it is because it conveys substantial truth. The doctor
performed brain surgeries during a time he was ingesting seven narcotics, eight other medications,
and alcohol. He suffered hand tremors during the period he operated on patients’ brains. The
medical board investigator concluded that the doctor was subject to discipline based on his
“[i]nability to practice medicine with reasonable skill and safety because of illness or substance

abuse.” The board not only suspended his medical license, but also ordered a psychiatric evaluation
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focused on addictive disorders. It required the doctor to undergo a physical examination to confirm
whether he was, or was not, physically capable of operating safely.

The doctor denies he was an addict or that his drug use impaired his surgical skills. That is
enough, the Court says, to raise a genuine issue on the broadcast’s substantial truth. But that
evidence is immaterial to the gist the Court has identified: that the Board disciplined the doctor for
taking dangerous drugs during a time he performed sensitive surgeries. Because “the underlying
facts as to the gist of [that] charge are undisputed, . . . we can disregard any variance with respect
to items of secondary importance and determine substantial truth as a matter of law.” Mcllvain v.
Jacobs, 794 S.W.2d 14, 16 (Tex. 1990).

We must decide whether the broadcast was more damaging to the doctor’s reputation, in the
mind of an average viewer, than a truthful statement would have been. /d. Here, the literal truth is
as caustic as the gist, and the gist reasonably depicts literal truth. Whether it rejected the doctor’s
gist contention, or found that the broadcast was substantially true, the trial court properly granted
summary judgment. The court of appeals properly affirmed that judgment. I would also affirm. The
Court’s conclusion to the contrary sanctions constitutionally protected speech. For these and other
reasons, I respectfully dissent.

L. The broadcast was substantially true.

“The common law of libel . . . . overlooks minor inaccuracies and concentrates upon
substantial truth.” Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 516 (1991) (internal
citations omitted). Small discrepancies “do not amount to falsity so long as ‘the substance, the gist,

the sting, of the libelous charge be justified.”” Id. at 517; see also Turner v. KTRK Television, Inc.,
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38 S.W.3d 103, 115 (Tex. 2000) (holding that substantial truth doctrine “precludes liability for a
publication that correctly conveys a story’s ‘gist’ or ‘sting’ although erring in the details”). “Put
another way, the statement is not considered false unless it ‘would have a different effect on the mind
of the reader from that which the pleaded truth would have produced.”” Masson, 501 U.S. at 517
(quoting R. SACK, LIBEL, SLANDER, AND RELATED PROBLEMS 138 (1980)).

We must view the communication as a whole in light of the surrounding circumstances based
upon how a person of ordinary intelligence would perceive it. Turner, 38 S.W.3d at 114. We
determine falsity based on “the meaning a reasonable person would attribute to a publication, and
not to a technical analysis of each statement.” New Times, Inc. v. Isaacks, 146 S.W.3d 144, 154
(Tex. 2004) (emphasis added). Rather than consider the broadcast as a whole, the Court parses it
into several different gists, and then addresses only two of them, ironically presenting a certain
juxtaposition that the Court itself decries.

The Court states that the broadcast incorrectly characterized Neely’s sanction as based on the
Board’s conclusion that Neely operated on patients while using dangerous drugs. ~~ S.W.3d at
. Because the Board’s action was based only on self-prescribing, the Court holds that this gist
was not substantially true.

We require substantial, not perfect, truth. With respect to substantiality, Neely admits he was
using every one of the fifteen drugs identified in the Board order, plus a few more':

Q. And—and these are actually drugs that you were, I assume, taking. Correct?

A. Yes, sir.

! Neely also admits taking Paxil, Flovent, and Singulair.

3
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Q. I mean, you weren’t prescribing them to yourself to throw away, correct?
A. No.?

Seven of these drugs are narcotics. Paregoric, a narcotic also known as camphorated tincture
of opium,’ contains morphine and is a controlled substance. The average adult dose is 5-10 milliliters
one to four times per day; Neely concedes he was taking up to 70 milliliters daily. During 1999-2000
(the time of the Jetton and Wu surgeries), he took it regularly, at bedtime and again upon waking.
He believes the effects wore off after two or three hours, and he believes he could perform surgery
within three or four hours of taking morphine.

Neely tore his rotator cuff in 1999, and he admits during that time to taking “quite a bit” of
Vicodin, also a narcotic and a controlled substance. He prescribed himself Darvocet, a pain
medication, narcotic, and controlled substance; Darvon, Propoxyphene, and Norco, also narcotic pain
relievers; Lomotil, another narcotic; Phenergan, an anti-nausea drug that can cause considerable
drowsiness; Ventolin, a bronchodilator; Medrol and Azmacort, steroid treatments he used for asthma;
Prilosec for acid indigestion; and Flonase. He was also taking Paxil, which his doctor had prescribed
for acute depression.

Neely’s self-refills were not isolated occurrences. Between August and October 1999—the

time he was treating Paul Jetton—Neely self-refilled his Paregoric prescription twelve times.

2 Unless otherwise indicated, all of this information comes from the Board’s investigation, the Board’s order,
or Neely’s testimony. The Board’s order is attached as an Appendix to this opinion.

} See, e.g., Henley v. State, 387 S.W.2d 877, 878 (Tex. Crim. App. 1965) (holding that paregoric “is, in fact,

anarcotic drug known under the official drug name of ‘camphorated tinture [sic] of opium’ and that it contains morphine,
which comes from opium”).
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During the same time, Neely drank alcohol every night that he was not on call. He admits to
two drinks per night during 1999-2001, although he would sometimes have four or five at a time and
would occasionally “overindulge.” Neely admits that almost all of the drugs he was using, including
alcohol, can cause withdrawal symptoms, although he denies any such symptoms, except with regard
to Medrol. Neely also acknowledges that the drugs he was using can cause dizziness, visual
disturbances, mental cloudiness, euphoria, sedation, and nervousness. Neely admits he was
hypomanic, which he defines as “hyperactive,” while on steroids, as he was in 1999. When the
broadcast aired, Neely had been involved in seven malpractice cases, at least two of which alleged
that he was addicted to prescription drugs and that he abused alcohol.

The Court emphasizes that the Board found that most of Neely’s drugs were “legitimately and
appropriately prescribed.” ~~ S.W.3d at . In fact, the Board found that Neely’s treating
physician appropriately prescribed the medications initially, but it did not conclude that Neely’s
extensive (and unmonitored) refills were part of a legitimate treatment plan:

Respondent’s treating physician legitimately and appropriately prescribed a number

of medications to treat these conditions. However, between 1999 and 2002,

Respondent began to refill the medications himself in lieu of scheduled visits.

Agreed Order, Finding of Fact 6 (emphasis added). The Board’s investigator concluded that Neely
should be disciplined for “[i]nability to practice medicine with reasonable skill and safety because
of illness or substance abuse.” The Board ordered Neely not to prescribe or “administer . . .
controlled substances or dangerous drugs with addictive potential or potential for abuse” to himself.
(Emphasis added.) The Board required Neely to undergo an examination by a psychiatrist who was

board-certified in forensic or addiction psychiatry. That directive cannot seriously be thought to relate
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to mental health issues unconnected to drug use. See TEX. Occ. CODE § 164.056(d) (“The board may
not require a physician . . . to submit to an examination by a physician having a specialty specified
by the board unless medically indicated.”). It can only relate to a determination that the doctor was
actually taking these drugs and could be addicted to them. It is not hard to understand the Board’s
concerns: patient safety may be negatively impacted by a doctor performing surgeries while under
the influence of, or experiencing withdrawal from, narcotics. The Board’s requirement that Neely
undergo a physical examination could only relate to the Board’s fear that Neely had a condition that
may adversely affect his ability to safely practice medicine.

The Court concludes that the Board’s reference to Neely’s “inability to practice medicine with
reasonable skill and safety to patients, due to mental or physical condition” related only to Neely’s
hand tremors, and not his drug use. ~~ S.W.3d at  (“The Board Order ultimately did not
discipline Neely under section 164.051(a)(4) for substance abuse but only for a ‘mental or physical
condition,” which was his hand tremor.”). But there is nothing in the Board’s order reflecting such
a determination. To the contrary, the Order states that “the Board is requesting independent physical
and psychiatric evaluations to determine [Neely’s] capacity to practice medicine in general, and
specifically, to perform surgery.” (Emphasis added.) Although the physical examination would
address the Board’s concerns about the hand tremors, the psychiatric evaluation, by a board-certified
addiction specialist, could only have been intended to address the Board’s concerns about Neely’s

possible substance abuse. We are supposed to view the communication as a whole in light of the

surrounding circumstances based upon how a person of ordinary intelligence would perceive it.
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Turner,38 S.W.3d at 114. No reasonable person would interpret the Board’s order the way the Court

has.

After Neely and the Board signed the Agreed Order, the Board posted the following on its

website:

ON 12-12-03 THE BOARD AND DR. NEELY ENTERED INTO AN AGREED
ORDER SUSPENDING THE PHYSICIAN’S LICENSE; STAYING THE
SUSPENSION, AND PLACING THE PHY SICIAN ON PROBATION FOR THREE
YEARS. THIS ACTION WAS BASED ON ALLEGATIONS THAT DR. NEELY
HAD SELF-PRESCRIBED MEDICATIONS WITH THE POTENTIAL TO
INTERFERE WITH HIS ABILITY TO PERFORM SURGERY. THE TERMS OF
THE ORDER FORBID DR. NEELY FROM SELF-PRESCRIBING MEDICATIONS,
AND REQUIRE CONTINUING PHYSICAL AND PSYCHIATRIC
EVALUATIONS TO VERIFY HIS FITNESS TO PERFORM SURGERY.

Shortly thereafter, and a month before the KEYE-TV broadcast, the Austin American Statesman

reported on the Board’s actions, noting that Neely was one of six physicians disciplined for

“violations involving either drug or alcohol abuse.

994

for substance abuse, AUSTIN AMERICAN STATESMAN, Dec. 20, 2003.

gist:

See Mary Ann Roser, 6 physicians disciplined

The court of appeals accurately assessed the substantial truth of the “taking dangerous drugs”

Neely’s use of self-prescribed medications was plainly a focus of the Board’s order.
The order prohibited Neely from prescribing, dispensing, or administering “controlled
substances or dangerous drugs with addictive potential or potential for abuse” to
himself. Furthermore, the order was consistent with a concern of the Board that Neely
might have become addicted to medications he was self-administering. The order
required him to be evaluated by a Board-appointed psychiatrist who was board-
certified in forensic or addictive psychology. These evaluations had not yet been
performed, or the underlying issues resolved, at the time of the broadcast. In short,

4 The Board suspension also led Blue Cross Blue Shield to deny Neely’s request to participate in their PPO,
POF, and HMO networks.
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even if it was not literally true that Neely had been “disciplined for . . . taking

dangerous drugs” in terms of the precise legal bases of the Board’s order, that

assertion would at least be substantially true because it would be no more damaging

to Neely’s reputation in the eyes of the ordinary viewer than a literally true recitation

of the Board’s order would have been.
331 S.W.3d at 924.

The Court reaches the opposite conclusion, isolating three portions of the broadcast: anchor
Fred Cantu’s introductory statement that Neely was disciplined for taking dangerous drugs and
controlled substances, Paul Jetton’s statement that one cannot take the medications Neely was taking
and drive a vehicle, and Wilson’s questioning of the Texas Medical Board representative regarding
whether the order would prevent Neely from using dangerous drugs and controlled substances and
thereby “do the same thing he was doing before.” = S.W.3d .

But the Court’s focus on a small portion of Cantu’s introductory statement’ is
misplaced—even Neely admits that it was substantially true:

Q. We’ll call this paragraph one. You can read it to yourself.

A. Yes.

Q. Is there anything in there that—that’s false about you in there?

A. That’s—that’s fairly true.

The Court then turns to Paul Jetton’s statement and concludes that “Paul’s statement that one

cannot take the medications Neely was ‘taking’ and drive a vehicle” contributed to the false gist.

S.W.3d at . But this conflicts with the Court’s later holding that some of Sheila Jetton’s

> Fred Cantu: If you needed surgery would you want to know if your surgeon had been disciplined for
prescribing himself and taking dangerous drugs, had a history of hand tremors and had been
sued several times for malpractice in the last few years?

8
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statements were protected by the judicial proceedings privilege. Specifically, the Court identifies a
second gist involving Sheila Jetton’s statements that Neely performed unnecessary surgery. The
Court decides that those statements were protected because “an ordinary viewer could conclude that
Sheila’s allegation regarding unnecessary surgery was made in the Jetton lawsuit.”  S.W.3d at
___. I do not understand why this holding would not also apply to Paul Jetton’s statements about
Neely’s drug use, which formed the basis of the same lawsuit. His petition, filed nine months before
the broadcast, alleged:

At all time [sic] material hereto, Byron Neely, M.D. was impaired from making good

medical decisions and from performing neurosurgery because he was dependent on

steroids and opiates and that he abused alcohol. Byron Neely, M.D. knew that he was

not competent to perform neurosurgery because he had tremors in his hands as a result

of the drugs that he was taking. By providing medical treatment to Paul Jetton and

surgery on Paul Jetton in an impaired state, Byron Neely, M.D. acted negligently and

such negligence was a proximate cause of the complained of damages. Such

impairment adversely affected Byron Neely, M.D.’s communication skills and

attentiveness to Paul Jetton’s infected shunt.
(Emphasis added.)

But even if Paul’s statement were not privileged, Neely acknowledges its factual truth: you
should not drive a car after you’ve taken Vicodin, Darvocet, Paregoric, Phenergan, or Norco. Neely
agrees that these drugs impact physical and mental abilities, and that a surgeon should not perform
surgery after taking these drugs. He also confirms that he was taking all of them, although he denies
that he operated while impaired.

Finally, Neely admits that Jetton’s statement was his opinion, and nothing more:

Q. Now, this is Mr. Jetton’s statement, right?

A. That is correct.
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Q. And these are his views or opinions about some of the drugs that you were

self-prescribing, right?

A. That’s his opinion.

See, e.g., Greenbelt Coop. Publ’g Ass’n, Inc. v. Bresler, 398 U.S. 6, 14 (1970) (holding that article

reporting that people had characterized a real estate developer’s position as “blackmail” was protected

expression; “even the most careless reader must have perceived that the word was no more than
rhetorical hyperbole, a vigorous epithet used by those who considered [the developer’s] negotiating
position extremely unreasonable”); see also ROBERT D. SACK, SACK ON DEFAMATION: LIBEL,

SLANDER,AND RELATED PROBLEMS § 4:2.4[A] (4th ed. 2012)(noting that the Supreme Court has held

that speech is not defamatory even if “literally containing assertions of fact [but] is intended to

express only points of view”).

The Court concludes that Wilson’s questioning of the Board representative also contributed
to the false perception that Neely was disciplined for operating on patients while using dangerous
drugs. The disputed excerpt provides:

Wilson: The [Board] did discipline Dr. Neely. This past December,
they suspended his license but gave it right back by staying the
suspension. Now he’s on probation for three years. The only
requirements are that he see a psychiatrist and not write
prescriptions for himself or his family. A decision the Board
defends.

Board representative: We have compliance officers and the compliance officers will

definitely follow to make sure that he’s doing the things that
his order requires him to do.

10
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Wilson:

Board representative: Right.

Wilson
Board representative:

Wilson:

Board representative:

But how would they know if he’s using? He can get somebody
else to prescribe him. I mean, he could say, “I’ve followed the
order.”

I didn’t prescribe myself.
Right, Right.

How do we, how do we know that he’s, that we’re not putting
somebody right back out there to do the same thing he was
doing before?

That’s a very good question, and why this order doesn’t
include drug testing, I, I honestly don’t know the answer to
that.

Wilson is not suggesting that the Board disciplined Neely for taking dangerous drugs, but

rather that the Board did not do enough—that in the face of knowledge that a surgeon had hand

tremors and had repeatedly self-prescribed numerous narcotics and controlled substances, the Board

let Neely operate without requiring him to undergo drug testing. When asked whether Wilson’s final

question was true, Neely’s response was not that her inquiries created the false impression that the

Board had sanctioned him for using drugs, but that the Board would be able to obtain his medical and

drug records to determine whether his confessed usage had ceased.

Q. And then Nanci Wilson’s asking about: “How would they know if he was
using? He can get somebody else to prescribe for him. He could say I
followed the order, and I didn’t prescribe myself. How do you know that we
are not putting somebody right back out there to do the same thing that he was
doing before?” Do you see that?

A. I see that, yes.

Q. Is there anything false in there about you, in there?

11
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A. Y ou know, how would he know? They have the—the—they have the medical
records and the drug records from, henceforth.

Q. And so you think that they would know from the drug records?

A. Absolutely.

Finally, the Court concludes that it need not address the third gist it identifies: that Neely was
operating on patients while experiencing hand tremors. ~~ S.W.3dat . But we must evaluate
the substantial truth of the broadcast as a whole,’ and the hand tremors are an inseparable part. That
portion of the broadcast is also undeniably true.

Neely has tremors, although he denies that they impact his surgical skills. He has variously
ascribed the tremors to (1) tapering off of Medrol (which occurred when he treated Jetton and Wu,
and he admitted some of those tremors were “major”); (2) the Ventolin he was taking; (3) nervousness
while meeting with a Board investigator; and (4) being “badgered” by the attorney deposing him. The
Board’s investigator witnessed the tremors, as did Sheila Jetton when Neely was injecting anesthetic
into her husband’s head.” The Board’s order concluded that Neely had a history of tremors, and
Neely’s personal physician noted it in his medical records. The Board was concerned enough about
the tremors that it ordered Neely to undergo a complete examination by a physician “to determine

[Neely’s] capacity to practice medicine in general, and specifically, to perform surgery.”

8 See City of Keller v. Wilson, 168 S.W.3d 802, 811 (Tex. 2005) (“[P]ublications alleged to be defamatory must
be viewed as a whole—including accompanying statements, headlines, pictures, and the general tenor and reputation of
the source itself. A court reviewing legal sufficiency cannot disregard parts of a publication, considering only false
statements to support a plaintiff’s verdict or only true ones to support a defense verdict.”).

" The Jettons fired Neely the next day.
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The tremors, whether related to Neely’s drug use or not, raise separate questions about Neely’s
fitness to perform surgeries. They formed part of the basis for the Board complaint and subsequent
order, as well as the Jettons’ lawsuit. We cannot consider the broadcast as a whole without including
this portion of it.

The Court concludes that Neely has raised a fact issue on falsity because he denies operating
while impaired and because the physician he hired after the Board instituted proceedings against him
found that Neely did not have a substance abuse disorder. But Neely’s controverting evidence goes
to whether he was impaired or an addict, not to whether the Board disciplined him for taking
dangerous drugs during a time he was performing brain surgeries.

A case from the United States Court of Appeals for the Seventh Circuit is instructive. See
Global Relief Found., Inc. v. New York Times Co., 390 F.3d 973 (7th Cir. 2004). Global Relief
Foundation, Inc., an Illinois charity, sued several media defendants, alleging that news reports after
the September 11, 2001 terror attacks falsely suggested that Global Relief had funded terrorism. /d.
at 974-75. Global Relief complained that donations to the organization evaporated following these
reports. Id. at 980-81. The media defendants moved for summary judgment, arguing that their
reports were substantially true recitations of the government’s suspicions about and actions against
Global Relief. 7d.

Global Relief opposed the motion and provided two affidavits, one from its executive director
and another from its lead lawyer. /d. at 982-83. The executive director’s affidavit denied that Global
Reliefengaged in violence or supported violence, terrorism, or military operations; he also denied that

Global Relief ever provided weapons or military items to anyone or that it had provided humanitarian
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aid to the families of suicide bombers. Id. at 983. Global Relief argued that this affidavit raised a fact
issue, making summary judgment improper. /d.

Even in light of this evidence, the Seventh Circuit held that summary judgment was
appropriate because the news reports were substantially true. Id. at 990. Although the executive
director’s affidavit “demonstrates a genuine issue on whether [ Global Relief] has ever funded terrorist
activity[, t]hat genuine issue . . . may not be material or relevant if the true gist or sting of the
publications was not that [ Global Relief] funded terrorism but that the government was investigating
[Global Relief] for ties to terrorism and was considering blocking the group’s assets.” Id. at 983. The
court ultimately concluded that Global Relief’s evidence did not raise a fact issue on the substantial
truth of the story’s gist, which was the latter, and it affirmed summary judgment in the defendants’
favor. Id. at 990. The court rejected Global Relief’s “argument that these media defendants must be
able to prove the truth of the government’s charges before reporting on the investigation itself.” Id.
at 987. The court concluded that “[t]he fact of the investigation was true whether or not it was
publicly known. That is all the defendants need to show for the defense of substantial truth. This
they have done.” Id. at 989.

The same applies to Neely’s controverting evidence. Taking all of it as true, it demonstrates
only a genuine issue on whether he was in fact impaired. That is immaterial to the story’s gist: that
the Board disciplined Neely for operating on patients while taking dangerous drugs. That gist was
substantially true as a matter of law.

We come, then, to the literal truth. Even without reference to “gist,” we know that the Board

disciplined Neely for prescribing dangerous drugs to himself, drugs he admits taking. We know that
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the Board ordered that Neely be supervised as aresult. We know that Neely had hand tremors during
a period of time in which he performed sensitive surgeries. The Board ordered psychiatric and
physical evaluations that could only be tied to a concern for the safety of patients under Neely’s care.
We know that several of those patients experienced bad outcomes after Neely operated on them. We
know that he had been involved in seven malpractice cases, at least two of which alleged that he was
dependent on alcohol and drugs. These facts are not gist, only truth. Because the broadcast did not
create a different effect on the average viewer’s mind than the truth would have, I would hold that it
is substantially true. Masson, 501 U.S. at 516; Turner, 38 S.W.3d at 114-15. I would go further. The
“gist” that bothers the Court is actually an inference reasonably drawn from uncontested facts. The
broadcast neither presents an inaccurate gist nor distorts the substantial truth.

I1. Because the broadcast was substantially true, we need not revisit Mcllvain.

The Court suggests that Mcllvain stands only for the proposition that a broadcast’s report of
allegations are protected if those allegations are later proved to be true. =~ S.W.3dat . The
Court rejects several Texas appellate courts’ and the United States Court of Appeals for the Fifth
Circuit’s interpretation of Mcllvain—that when a report is merely that allegations were made and
were under investigation, proof that allegations were in fact made and under investigation establishes
the report’s substantial truth.® 1 disagree with the Court’s restrictive view of Mcllvain. But even if

that case’s precise limits are unclear, the speech here would be protected under the general rules

8 See, e.g., Green v. CBS Inc., 286 F.3d 281, 284 (5th Cir. 2002); Cox Tex. Newspapers, L.P. v. Penick, 219
S.W.3d 425, 443 (Tex. App.—Austin 2007, pet. denied); Grotti v. Belo Corp., 188 S.W.3d 768, 771 (Tex. App.—Fort
Worth 2006, pet. denied); Associated Pressv. Boyd,No.05-04-01172-CV,2005 WL 1140369, at *3 (Tex. App.—Dallas
May 16,2005, no pet.); UTV of San Antonio, Inc. v. Ardmore, Inc., 82 S.W.3d 609, 611-12 (Tex. App.—San Antonio
2002, no pet.); KTRK Television v. Felder, 950 S.W.2d 100, 105 (Tex. App.—Houston [14th Dist.] 1997, no writ).
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protecting reports of investigations, such as Texas’ fair report privilege. See TEX. C1v.PRAC. & REM.
CoDE § 73.002(b)(1).” As a leading treatise notes,

News reports that an investigation is underway by the police, by prosecutors,
by other law enforcement agencies, or by other officials are common. Publication of
the details of such inquiries is similarly common. Arguably such a report is, in
substance, an implied allegation of the wrongdoing being leveled against the subject
of the investigation. Readers or hearers may certainly interpret it as such; if there
were no such allegation, presumably there would be no such investigation. The issue
then arises as to whether the republisher of the charges is responsible for the truth
thereof, that is, if the person is not guilty of the charges being investigated, does he or
she have a defamation action against the republisher? . . .

The law treats these accounts as reports of events, not as republications of
allegations of wrongdoing, so that as a general matter, if there is in fact an
investigation, the report of its existence is “true.” Investigations are often important
governmental occurrences. Permitting lawsuits for accurate reports of such events
would threaten to black out significant news. “Doubtlessly, it is painful to be cast
before the public as the target of an investigation where later events point to baseless
or vexatious charges. The greater wrong, however, would be to shroud in secrecy, for
want of publication, the government’s scrutiny of its citizens.”

ROBERT D. SACK, SACK ON DEFAMATION: LIBEL, SLANDER, AND RELATED PROBLEMS § 7.3.5[C] (4th
ed. 2012) (emphasis added) (quoting Sibley v. Holyoke Transcript-Telegram Publ’g Co.,461 N.E.2d
823, 826 (Mass. 1984)). The report here presented a “fair abridgement” of the Medical Board
proceedings and the Jetton and Wu lawsuits, and I would conclude that it was privileged. See
RESTATEMENT (SECOND)OF TORTS § 611 (1977). Apart from the constitutional considerations raised

by restricting such speech, these are matters of public concern. See N.Y. Times Co. v. Sullivan, 376

U.S. 254, 270 (1964) (noting our “profound national commitment to the principle that debate on

% See also RESTATEMENT (SECOND) OF TORTS § 611 (1977) (noting that “[t]he publication of defamatory matter
concerning another in a report of an official action or proceeding . . . is privileged if the report is accurate and complete
or a fair abridgement of the occurrence reported”).
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public issues should be uninhibited, robust, and wide-open”). Imposing liability for reporting on such
issues will shield the truth, not expose it. As the Felder court noted:
[T]he media would be subject to potential liability everytime [sic] it reported an
investigation of alleged misconduct or wrongdoing by a private person, public official,
or public figure. Such allegations would never be reported by the media for fear an
investigation or other proceeding might later prove the allegations untrue, thereby
subjecting the media to suit for defamation. Furthermore, when would an allegation
be proven true or untrue for purposes of defamation? After an investigation? After
acourttrial? After anappeal? Undoubtedly, the volume of litigation and concomitant
chilling effect on the media under such circumstances would be incalculable. First

Amendment considerations aside, common sense does not dictate any conclusion
other than the one we reach today.

KTRK Television v. Felder, 950 S.W.2d 100, 106 (Tex. App.—Houston [14th Dist.] 1997, no writ).
III.  Conclusion

The broadcast is damning because it raises questions about Neely’s fitness as a surgeon. But
it is also substantially true. The Court’s holding abridges the freedom to report on a matter of public
concern. In that respect, it collides violently with the First Amendment. See Haynes v. Alfred A.
Knopf, Inc., 8 F.3d 1222 (7th Cir. 1993) (“The rule making substantial truth a complete defense and
the constitutional limitations on defamation suits coincide.”). I would answer anchor Fred Cantu’s

initial question in the broadcast “Yes.” See supra, note 5. I respectfully dissent.

Wallace B. Jefferson
Chief Justice

OPINION DELIVERED: June 28, 2013
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APPENDIX

LICENSE NO. D9588

IN THE MATTER OF BEFORE THE

THE COMPLAINT AGAINST TEXAS STATE BOARD OF

BYRON DAVIS NEELY, M.D. . MEDICAL EXAMINERS
AGREED ORDER

Onthe )2 dayof _Deo.carhzd. 2003, came on to be heand before the

Texas State Board of Medical Examiners ("the Board” or “the Texas Board"), duly in session, the
matter of the license of BYRON DAVIS NEELY, MD. (Respondent™).

On August 22, 2003, Respondent appeared in person and with counsels, Dan Ballard and
SueeyJ.Simmon&atmhfonmlShowComplhnumwedingandSewthWin
response to a letter of invitation from the staff of the Board. Walter Mosher represented Board
Staff. The Board’s Representatives were David B. Garza, D.O., 8 member of the Board, and
Kevin R. Smith, M.D., a member of the District Review Committee. :

Upon the recommendation of the Board’s Representatives and with the conssat of
wmmmuwmmmmmc@mmofmmm
this Agreed Order. .

: M.QEM

The Board finds that:

1. Respondent received all notice required by law. All jurisdictional requirements have
boen satisfied. Respondent waives any defisct in notice and any further right to notice or hearing.
under TeX. Occ. CoDE ANN. Title 3, Subtitle B (Vernon’s 2002) (the “Act”) or the Rules of the
" Board.

2. Respondent currently holds Texas Madical License No. D9588. Respondent was

ongmallymuedtlmhoemetopmﬁeemedidneinTmonAugustZl 1972. Respondent is
_ a!sohoemdtomeboemColorado
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3.Respondmtisptimarilycnmedin_thepmcﬁceomelogioal Surgery.
Respondent is Board Certified by the American Board of Neurological Surgery.

4. Respondent is 57 years of age.
5. Respondent has not previously been the subject of disciplinary action by the Board.

6. Respondent suffered various injuries and ailments, which required a variety of
medications. Respondent's treating physician legitimately and sppropriately prescribed a
number of medications to treat these conditions, However, between 1999 and 2002, Respondeat
began to refill the medications himself in lieu of scheduled visits. The'list of medications
Respondent has seif-presoribed include Hydrocodons, Soma, Darvooet, Paregoric,
PmPOXYPhﬂmsCmsoptodol.Medrol.Phenergan.Aamcoﬂ,Gudma.Prllosec.Lomotll,
Veatolin, Norco, and Flonase,

7. Upon review of statements of Respondent and the September 27, 2000 medical
Mofmwmmmmmmmmmwmw
hadapﬁorhimaftm '

8. The Panel took notice of the fact that the Board’s investigator claims to have
witnessed a tromorduring the 2002 interview. Respondent esserted the tremor was the result of

9. Respondent presented evidence he has undergone a full physical examination by R.
Russell Thomas, D.O., Board certified Family Practitioner. Dr. Thomas found Respondent to be
in relatively good health, with no need of chronic medications. Dr. Thomas did not detect a
medically significant tremor, however, folt unqualified to determine Respondent's ability to
perform surgery, and recommended a disability assessment or a Neuro-psyche evaluation.
Additionally, Respondent presented evidence of a psychiatric evaluation by Edgar Nanoe, M.D,,
Board certified Psychiatrist and Addictionologist to determine the possibility of substance abuse
or addiction. Dr. Nance found no underlying psychiatric condition that would inhibit
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Respondent’s ability to practice medicine. The Board is requesting independent physical and
mMcmmmwawmeQmmmmm
ﬁpwiﬂcallywopetﬁounamy

IORespondemhmeoopumdindzelnvesﬁgaﬁonoftheaueyﬁom:dmdtodﬂs
Amm.wmmmm.mmmmmwom.mmwm
provisions of Section 164.002 of the Act, will save money and resources for the State of Texas.
To avoid further investigation, lmrlngs. and the expense and inconvenience of litigation,
Rewondmtmtoﬂwemryofthxsw Orderandtoeomplythhmtumsandeondiﬁons.

CONCLUSIONS OF LAW
Based on the above Findings of Fact, the Board concludes that:

1. TheBomdhasjmisdiedonomﬂwsubjectmamrandRespondwmmwh
Act,

2. Respondent is subject to sction by the Board under Sections 164,051(e)4) and
la.oséofﬂnmmwwambunywmmwmmumm
safety to patients, dus to mental or physical condition. . -

3. RespondmtissubjectmdisciplimyacﬁonpwmtoSwﬂonl&.OSI(am)ofme
ActbycommitﬁngadiMorindhectviohﬁonofandeadmdmdathisAa.eiihaua
principal, accessory, or acoomplice, to wit, Board Rule 190.1(cX(1)M) - inappropriate
mesaipﬁmofdmousdmgsmcon&oﬂedmbmmmﬂfamﬂyman&oroﬂxmm
which there is a closs personal relationship:

4, Section l“.wl,ofﬂxeAmauthmizesthe'Bom'dtoimposeamofdisciplimy'
acﬂomagainstapmonforviolaﬁonof!heActmaBomdnﬂaSmhmcﬂomimlpdez
mwmmucmpﬁmmd,ﬁmmﬂmmmﬁoﬁmmm
counseling or treatment, required educational or counseling programs, monitored practioe, public
'service,andanadministrati_vepenalty.
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5. Section IM.Ooz(a)ofchaanthoﬁmmaBomdmmolwandmkeadisposiﬁon
ofthismmﬂmughanAgnedomr.

6. Section l“.wz(d)ofmeAamviduﬂmﬂ:isAMOrduisawﬂm
agrmentmderﬂwTexastﬂesovaMeforpmpomofchl!dm
'~ ORDER

Basedonﬂwabove?indingsofFactdeonclmiomof[aw,theBoardORDERSM

L. Buédonﬂnahowﬁndingsof?wtandConolmionsofLaw.ﬂmBomﬂORDBRS
MR&pondmn’sTnasﬂmishaehySUSPENDED however, the suspension is STAYED
andRupondunisplwadonPROBAﬂOdeerﬂxefoﬂowthmdwndiﬂomforSym
.ﬁomﬂwdﬂoof&edyﬂmofﬁismbyﬁewuidingoﬁwofﬂnm

2 mmumm@mﬁymwamm.wmw
Mmo&awhamuaphyddmforkupondm‘simmdimmuy.mdww
NMMMMNMWMMWMW%
addicﬁwpounﬂalorpomﬁﬂforabmewmorkmdunshmedim&mﬂy
wmwmammwawmmmym
dmgsaspmaihedbymoﬂmphydﬁmfmakglﬁmﬂemediealmmdhemnpﬂm
thhtheo:dcrsanddmcdonsofn:ﬂ:physwim. :

3. Ammwmhwm«mmwmymumwby
the Excoutive Director o serve as the evaluating peychistrist. Within thirty (30) days of
notification by the Director of Compliance of appointed evaiating psychiatrist, Respondent shall
submnmmdobhhammplemﬁomﬁcevduhﬂmﬁomﬂwmvedevdmﬁngpsynhim

Thepsychiauicwduaﬁonwﬂlholudeataminhnmmmialhimryuﬂbmkgmund
Womwdpmﬂmmwmmofmmmm
collateral information, DSM IV multiaxial diagnosis, and treatment recommendations. The
Board and Respondent shall furnish & copy of this Order to the spproved evaluating psychiatrist
uWﬁuﬁonbmkeaﬁﬂmpoﬂbﬁeBomdengWsevelmﬁonmdmy
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subsequent reports regarding Respondent’s compliance with this Order. Respondent shall follow
all recommendations made by the'svaluating psychiatrist regarding continued care and treatment.

If the evaluating psychiatrist recommends continued psychiatric care and treatment,
within thirty (30) days of that recommendation, Respondent shall submit in writing to the
- Director of Compliance of the Board, for approval by the Executive Directar, the names of three
(3) psychiatrists board certified in psychiatry to serve as the treating psychiatrist. Respondent
may submit the mame of his current treating psychiatrist. Respondent shall begin the
recommended care and treatment with the approved treating psychiatrist within thirty (30) days
of notification of approval by the Director of Compliance. The Board and Respondent shall
furnish a copy of this Order to the approved treating psychistrist as authorization for the treating
psychiatrist to make reports to the evaluating psychiatrist regarding Respondent’s compliance
with the terms of this Order. Respondent shall follow all recommendations made by the treating
psychiatrist regarding continued care and treatment.

During any continued care and treatment, Respondent shall be monitored for purposes of
compliance with this Order. The evalusting forensic psychiatrist will monitor Respondent’s
treatment and rehabilitation, and provide progress reports to the Board every six (6) months. The
reports are due on March 15 and September 15. The monitoring reports shall include current
mental status examinations; pertinent history and social background information; progress with
treatment and rehabilitation; and updated recommendations for Respondent's care. Respondent
shall authorize the evaluating end treating psychistrists to obtsin any collateral information
necessary for preparation of the monitoring reports from any third party, including the treating
psychiatrist The collateral information obtained shall be strictly limited to the minimum
information necessary to emsure adequate assessment of Respondemt’s rehabilitation and
compliance with the terms of this Order. '

Board staff may furnish to each approved peychistrist any Board information that it
determines in, its disoretion may be helpful or required for the evaluation and treatment of
Respondent. ' '

Respondent's failure to cooperate with. either approved psychiatrist or failure to follow
the recommendations of either approved psychiatrist shall constitute & violation of this Order.
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4. Within thirty (30) days of the signing of this Order by the presiding officer of the
Board, Respondent shall undergo a complete examination by & physician epproved in advance in -
writing by the Executive Director of the Board, and Respondent shall undergo continuing care
and treatment by the spproved physician for the treatment of any condition which, without
adequate treatment, could adversely affect Respondent's ability to safely prectice medicine.

Respondent shall authorize and request in writing that the approved physician provide
written periodic reports no less than once each quarter during Respondent's treatment which
reflect the status of Respondent's physical and mental condition, as well es Respondent's efforts
at cooperation with treatment. Respondent shall authorize and request in writing that the
approved physician provide such other written or oral reports as Board representatives and staff
may request regarding Respondent's care and treatmient within seven (7) days of the request.
Respondent shall follow all recommendations of the approved physician to the extent that the
recommendations are consistent with the terms of this Order as determined by the Board.
Respondent shall not unilaterally withdraw from treatment, and shall request and suthorize in
writing that the approved physician report to the Board within forty-eight (48) hours any
unilateral withdrawal from treatment by Respondent. Respondent shall provide a copy of this
Order to the approved physician as a reference for evaluation and treatment, and as authorization
for the physician to provide to the Board any and all records and reports related to the evaluation
and treatment conducted pursuant to this paragraph. Upon request, Respondent shall execute any
and all releases for medical records necessary to effectuate the provisions of this paragraph and
this Order.

5. The time period of this Order shall be tolled if (a) Respondent subsequently resides or
practioes outside the State of Texas, (b) Respondent subsequently is in official retired status with
the Board, (c) Respondent's license is subsequently cancelled for nonpayment of licensure fees,
or (d) this Order is stayed or enjoined by Court Order. If Respondent leaves Texas to live or
practioe elsewhare, Respondent shall immediately notify the Board in writing of the dates of
Respondent's departure from and subsequent return to Texas. When the period of tolling ends,
Respondent shall be required to comply with the terms of this Order for the period of time
remaining on the Order. Rmondaﬂshallpwallfeesformimtatemmtormwalofahcense

oovaingthepaiodoftollmg.
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6. Respondent shall comply with all the provisions of the Act and other statutes
regulating the Respondent’s practice. .

7. Respondent shall fully cooperate with the Board and the Board steff, including Board
attorneys, investigators, compliance officers, consultants, and other employees ar agents of the
Board in any way involved in investigation, review, or monitoring associated with Respondent's
compliance with this Order. Failure to fully cooperate shall constitute a violation of this order
and a basis for disciplinary action against Respondent pursuant to the Act.

8. Respondent shall inform the Board in writing of any change of Respondent's mailing
or practice address within ten days of the address change. This information shall be submitted to
the Permits Department and the Director of Compliance for the Board. Failure to provide such
information in a timely manner shall constitute a basis for disciplinary sction by the Board

against Respondent pursuant to the Act.

9. Any violation of the terms, conditions, or requirements of this Order by Respondent
shall constitute unprofessional conduct likely to deceive or defraud the public, and to infure the
public, and shall constitute a basis for disciplinary action by the Board against Respondent
pursuant to the Act. '

10. Respondent is permitted to supervise physician assistants, advanced nurse
practitioners, and surgical assistance.

11. The above-referenced conditions shall continue in full force and effect without
opportunity for amendment, exoept for clear error in drafting, for 12 months following eutry of
this Order. If, after the passage of the 12-month period, Respondent wishes to ssek smendment
or termination of these conditions, Respondent may petition the Board in writing. The Board
may inguire into the request, and may, in its sole discretion, grant or deny the petition without
further appeal or review. Petitions for modifying or terminating may be filed only once & year
thereafter.
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RESPONDENT WAIVES ANY FURTHER HEARINGS OR APPEALS TO THE BOARD OR
TO ANY COURT IN REGARD TO ALL TERMS AND CONDITIONS OF THIS AGREED
ORDER. RESPONDENT AGREES THAT THIS IS A FINAL ORDER.

" THIS ORDER IS A PUBLIC RECORD.

1, BYRON DAVIS NEELY, M.D., HAVE READ AND UNDERSTAND THE FOREGOING
AGREED ORDER. | UNDERSTAND THAT BY SIGNING, I WAIVE CERTAIN RIGHTS. I
SIGN IT VOLUNTARILY. 1 UNDERSTAND THIS AGREED ORDER CONTAINS THE
ENTIRE AGREEMENT AND THERE IS NO OTHER AGREEMENT OF ANY KIND,
VERBAL, WRITTEN OR OTHERWISE.

DATED: /'1*/‘7' , 2003,

[31 1 c\’4

BYRON DAVIS NEELY] MD.
RESPONDENT
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STATEOF _JEXAS

COUNTY OF ] RS

SW| CKNOWLEDGED BERORE ME, the undersigned Notary Public, on this
ﬁéﬁpq&wof ki 2V, , 2003,

thop. L2000

Signature of Notary Public

§
§
§

thpe TEUO
Printed or typed name of Notary Public

Mymmmiuioném

SKBUH)ANDIQHEREDbyﬂn;mwﬂmgaﬁhawﬁﬂwT@usSubihmdofuhduﬂ
Exsminersonthis | 2  day of Desenrboes. , 2003.

?2&(/' (L
"Léde S. dadérson, M.D., President

TEXAS STATE BOARD OF MEDICAL EXAMINERS

8TATE OF TEXAS
COUNTY OF TRAVIS

'\Sﬂ.\.\}l&.i'-_" ., COrtily that | am an officlal
assistant custodian of rpcords for the Texas Medioal Board,
and that this is a true and corect Copy of the original, es &

appears on file in this office.

Witness my official hand and sesl of the Board,
this 30T __ dayot THANUARY 99 OF

Assistant Custodidn of Records
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IN THE SUPREME COURT OF TEXAS

No. 11-0252

AARON FELTON, PETITIONER,

BROCK LOVETT, D.C., RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE SEVENTH DISTRICT OF TEXAS

Argued September 13, 2012

JusTice HECHT delivered the opinion of the Court.

JusTICE JOHNSON did not participate in the decision.

Health care must be based on a patient’s informed consent. A health care provider may be
liable for failing to disclose to a patient the risks inherent in proposed treatment. The issue in this
case is whether the possibility that a patient, due to an undetectable physical condition, will suffer
a severe, negative reaction to a procedure is a risk that is inherent in the procedure. We hold that it
is and therefore reverse the court of appeals’ judgment' for respondent and remand the case to the

court of appeals.

333 S.W.3d 389 (Tex. App.—Amarillo 2011).
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Aaron Felton sought treatment for neck pain from Brock Lovett, a doctor of chiropractic.
Lovett obtained a history, x-rayed Felton’s cervical spine, and on two occasions, manipulated his
neck. When the treatments did not provide relief, Lovett performed a more forceful manipulation
on Felton's third visit. Felton immediately began experiencing blurred vision, nausea, and dizziness.
Lovett called an ambulance, which took Felton to the hospital, where doctors determined that he had
suffered a stroke resulting from a vertebral artery dissection.

Lovett was well aware of the risk of stroke from chiropractic neck manipulation. Just that
morning, he had been reading an article on the subject. And, he previously had a patient who
suffered a vertebral dissection.

Felton sued, alleging that Lovett had failed to disclose the risks associated with the neck
manipulations and was negligent in treating him.

At trial, Felton offered expert testimony that:

. vertebral artery dissection is a known risk of neck adjustments but occurs
only if the patient’s artery is unhealthy or if the adjustment is performed
improperly;

. chiropractors have been aware of the risk for a long time;

. there are safer alternatives to manual adjustment that do not run the risk of
stroke;

. about 10 to 20% of vertebral dissections are preceded by chiropractic

manipulation of the spine;

. it was “much more likely than not” that Felton’s vertebral dissection resulted
from Lovett’s chiropractic treatment;

. the standard of care calls for a chiropractor to inform a patient of the risks
associated with neck adjustments; and
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. Lovett breached this standard of care by not disclosing to Felton the risk of
vertebral artery dissection.

Lovett’s expert testimony was to the contrary.
The jury failed to find that Lovett’s “negligence . . . proximately cause[d] the injury in
question”, but found, in answer to three other questions, that:
. “Lovett fail[ed] to disclose to [Felton] such risks and hazards inherent in the
chiropractic treatment that could have influenced a reasonable person in

making a decision to give or withhold consent to such treatment”;

. “a reasonable person [would] have refused such treatment if those risks and
hazards had been disclosed”; and

. “Felton [was] injured by the occurrence of the risk or hazard of which he was
not informed.”

Based on the verdict, the trial court rendered judgment awarding Felton $742,701.90 — the damages
found by the jury, less offsets, plus prejudgment interest.

Lovett appealed. For the law governing Felton’s claim for lack of informed consent, the
court of appeals looked to Section 74.101 of the Medical Liability Act (“MLA”),> which states:

In a suit against a physician or health care provider involving a health care liability
claim that is based on the failure of the physician or health care provider to disclose
or adequately disclose the risks and hazards involved in the medical care or surgical
procedure rendered by the physician or health care provider, the only theory on
which recovery may be obtained is that of negligence in failing to disclose the risks
or hazards that could have influenced a reasonable person in making a decision to
give or withhold consent.?

> Id. at 390-391.
3 TEX. C1v. PRAC. & REM. CODE § 74.101 (emphasis added).

3
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This is the theory the trial court submitted to the jury at Felton’s request and without objection.* But
as Lovett argues, under the MLA, while a chiropractor is a “health care provider”,” he is not a
physician,® and “medical care” can be provided only by physicians.” Also, Lovett did not (and
legally could not®) perform surgery. Thus, Felton’s suit was not based on a failure to disclose the
risks of “medical care or surgical procedure” and was not covered by Section 74.101.°

But when Section 74.101 does not apply, the common law does."” It imposes on

“[p]hysicians and surgeons [the] duty to make a reasonable disclosure to a patient of risks that are

4 See COMM. ON PATTERN JURY CHARGES, STATE BAR OF TEX., TEXAS PATTERN JURY CHARGES PJC 51.10
(2008).

> TEX. CIv. PRAC. & REM. CODE § 74.001(a)(12)(A) (defining “health care provider” to include a chiropractor
but not a physician).

1d. § 74.001(a)(23) (““Physician’ means . . . an individual licensed to practice medicine in this state [and
certain entities].”).

71d. § 74.001(a)(19) (““Medical care’ means any act defined as practicing medicine under Section 151.002,
Occupations Code, performed or furnished, or which should have been performed, by one licensed to practice medicine
in this state . . ..”); see TEX. Occ. CODE § 151.002(13) (“‘Practicing medicine’ means the diagnosis, treatment, or offer
to treat a mental or physical disease or disorder or a physical deformity or injury by any system or method, or the attempt
to effect cures of those conditions, by a person who: (A) publicly professes to be a physician or surgeon; or (B) directly
or indirectly charges money or other compensation for those services.”).

81d.§201.002(b) (“A person practices chiropractic . . . if the person . . . (2) performs nonsurgical, nonincisive
procedures, including adjustment and manipulation . . . .”).

? The court of appeals refused to consider Lovett’s argument because “he did not raise this theory prior to trial.”
333 S.W.3d 389,390 n.1 (Tex. App.—Amarillo 2011). Buta purely legal issue which does not affect the jury’s role as
fact-finder, raised for the first time post-verdict, may preserve error. Waffle House, Inc. v. Williams, 313 S.W.3d 796,
802 (Tex. 2010); Hoffmann-La Roche Inc. v. Zeltwanger, 144 S.W.3d 438, 450 (Tex. 2004); Holland v. Wal-Mart
Stores, Inc., 1 S.W.3d 91, 94 (Tex. 1999).

' Whether a statute modifies or abrogates the common law depends on legislative intent. Energy Serv. Co. v.
Superior Snubbing Servs., Inc.,236 S.W.3d 190, 194 (Tex.2007). Section 74.101 does not purport to affect the common

law in cases other than those the statute covers, and nothing in the MLA suggests a different intent.
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! Chiropractors in Texas have long been held to a

incident to medical diagnosis and treatment.
standard of ordinary care — that of a reasonable chiropractor'? — including the duty to reasonably
disclose risks of treatment." Lovett argues that the common law’s focus on what a reasonable health
care provider would disclose is materially different from the statute’s focus on what a reasonable
patient would want to know,'* and that this difference makes the jury’s findings that the statutory
duty was breached immaterial to whether the common-law duty was breached. We agree that “the
common law focus[es] on the physician, rather than the patient”,”* as the statute does, but we
disagree that this difference is material in assessing liability.

The common-law duty

is based upon the patient’s right to information adequate for him to exercise an

informed consent to or refusal of the procedure. The nature and extent of the

disclosure depends upon the medical problem as well as the patient. In some medical

procedures the dangers are great; in others they are minimal. It has been suggested
that some disclosures may so disturb the patient that they serve as hindrances to

W Wilson v. Scott, 412 S.W.2d 299, 301 (Tex. 1967).

12 See Nicodeme v. Bailey, 243 S.W.2d 397, 401 (Tex. Civ. App.—El Paso 1951, writ ref’d n.r.e.); TEX. CIv.
PRAC.& REM.CODE § 74.402(b) (“In a suit involving a health care liability claim against a health care provider, a person
may qualify as an expert witness on the issue of whether the health care provider departed from accepted standards of
care only if the person: (1) is practicing health care in a field of practice that involves the same type of care or treatment
as that delivered by the defendant health care provider . . . ; (2) has knowledge of accepted standards of care for health
care providers for the diagnosis, care, or treatment of the illness, injury, or condition involved in the claim; and (3) is
qualified on the basis of training or experience to offer an expert opinion regarding those accepted standards of health
care.”).

13 See Hartfiel v. Owen, 618 S.W.2d 902, 905 (Tex. Civ. App.—El Paso 1981, writ ref’d n.r.e.). This appears
to be the majority, though not universal, rule in the country. See Annotation, Liability of Chiropractors and Other

Drugless Practitioners for Medical Malpractice, 77 A.L.R. 4th 273 § 14 (1989).

14 Compare COMM. ON PATTERN JURY CHARGES, STATE BAR OF TEX., TEXAS PATTERN JURY CHARGES PJC
51.09 (2008) (common-law claim) with id. PJC 51.10 (statutory claim).

15 peterson v. Shields, 652 S.W.2d 929, 930 (Tex. 1983).
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needed treatment. Certain disclosures in some instances may even be bad medical
practice.'®

In sum, a reasonable health care provider must disclose the risks that would influence a reasonable
patient in deciding whether to undergo treatment but not those that would be unduly disturbing to
an unreasonable patient. The common-law duty was defined not only for a school of practice but
for a community, and the statutory duty abandons the latter factor — the “locality rule”.'” The
abandonment is not based on principle as much as the recognition that standards of health care have
ceased to be a matter of local practice, and for the same reason, it is doubtful whether the “locality
rule” survives for the common law. In any event, no one argues in this case that the standard of care
for Lovett, practicing in Amarillo, was different from that for chiropractors in other parts of the state.
In this case, certainly, and probably in all cases, the common-law and statutory duties are
congruent.'®

Both require disclosure of risks “inherent” in treatment.'” An inherent risk, as the court of
appeals in this case noted, is one that “exists in and is inseparable from the procedure itself”.*

Pointing to the testimony of Felton’s own expert that Lovett’s manipulation could not have caused

18 Wilson, 412 S.W.2d at 301 (internal citations omitted).

17 Peterson, 652 S.W.2d at 931 (construing the MLA’s predecessor, Act of May 30, 1977, 65th Leg., R.S., ch.
817,§6.02,1977 Tex. Gen. Laws 2039, 2050, formerly TEX. REV. CIv. STAT. ANN. art. 45901, § 6.02 (Vernon 1977)).

'8 Of course, the jury charge for a statutory claim should track the statutory language. Spencer v. Eagle Star
Ins. Co. of Am., 876 S.W.2d 154, 157 (Tex. 1994).

' Compare Wilson, 412 S.W.2d at 306 (common-law duty) with Barclay v. Campbell, 704 S.W.2d 8, 9 (Tex.
1986) (statutory duty).

20333 S.W.3d 389, 391 (Tex. App.—Amarillo 2011) (citing Barclay, 704 S.W.2d at 10).
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a vertebral artery dissection unless Felton’s artery was unhealthy or the manipulation was done
improperly, the court reasoned that the risk arose “only when some other factor or condition was
present” and “did not exist in the procedure itself[,] nor was it inseparable from the procedure.”™'
“Simply put,” the court concluded, the risk of a vertebral artery dissection was not inherent in the
procedure Lovett performed.” Accordingly, the court reversed judgment for Felton and rendered
judgment for Lovett.”

We granted Felton’s petition for review.**

Health care gives few guarantees; usually there is a risk — commonly defined as a “chance
of injury”® — even if treatment is proper and properly administered. Such a risk is inherent in
health care. Other risks are extraneous. Malpractice, for example, is an extraneous risk, one that

inheres in the practice of health care, not in the care itself.** Thus, the inherent risks of surgery do

not include the possibility that it may be based on an erroneous diagnosis or prognosis,”’ or that it

21333 S.W.3d at 391-392.

2 Id. at 392.

B Id.

2 Tex. Sup. Ct. J. (Feb. 17, 2012).

B BLACK’SLAW DICTIONARY 1442 (9th ed.2009); accord WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY
1961 (3d ed. 2002) (“the possibility of loss, injury”).

2 Binur v. Jacobo, 135 S.W.3d 646, 655 (Tex. 2004).

7 1d.
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is negligently performed.”® Another example is the risk that a drug used in treatment may be
defective; that risk inheres in the drug’s manufacture, not in its use in treatment.** On the other hand,
the risk that surgery may result in injury, even if properly performed, is inherent in the procedure
itself. An example is cutting or traumatizing a nerve adherent to a lymph gland being biopsied.*
Inherent risks of treatment are those which are directly related to the treatment and occur without

' They do not include eventualities or non-treatment-specific injuries, such as the

negligence.’
possibility of hospital infections, or complications which occur without particular regard to the
treatment the patient receives. They do include side effects and reactions, whether likely or only
possible, that are directly related to the treatment provided. The MLA charges the Texas Medical

Disclosure Panel with the responsibility “to determine which . . . treatments and procedures do and

do not require disclosure of the risks and hazards”.*> The Panel’s lengthy lists of procedures for

8 See Tajchman v. Giller, 938 S.W.2d 95, 99-100 (Tex. App.—Dallas 1996, writ denied) (negligently cutting
a vein is not an inherent risk of depth electrode placement procedure); Jones v. Papp, 782 S.W.2d 236, 240 (Tex.
App.—Houston [14th Dist.] 1989, writ denied) (surgical intervention is not an inherent risk of the diagnostic procedure
of a coronary angiography).

» Barclay v. Campbell, 704 S.W.2d 8, 10 (Tex. 1986).
30 peterson v. Shields, 652 S.W.2d 929, 931 (Tex. 1983).

3L Cf. Scientifc Image Ctr. Mgmt., Inc. v. Brewer, 282 S.W .3d 233,239 (Tex. App.—Dallas 2009, no pet.) (poor
healing is an inherent risk of reconstructive surgery); Knoll v. Neblett, 966 S.W.2d 622, 628-629 (Tex. App.—Houston
[14th Dist.] 1998, pet. denied) (post-operative worsening pain, numbness, weakness, bladder and bowel problems,
paralysis, spinal fluid leak and infection, and hematoma are inherent risks of laser lumbar laminectomy); Beal v.
Hamilton, 712 S.W.2d 873, 877 (Tex. App.—Houston [1st Dist.] 1986, no writ) (thrombophlebitis is an inherent risk of
taking the estrogen drug Premarin).

32 TEX. CIv. PRAC. & REM. CODE § 74.103.
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which disclosure either must or need not be made, and of the risks that must be disclosed,” largely
define the scope of the statutory duty to disclose and inform the scope of the common-law duty.

The court of appeals concluded that because, by the undisputed evidence, Felton’s injury
would not have occurred but for his own physical condition — an unhealthy vertebral artery — the
risk could not have been inherent in Lovett’s treatment.>* But this ignores the evidence that Felton’s
injury also would not have occurred but for Lovett’s treatment, that chiropractic neck manipulation
can result in vertebral artery dissection and does so in a significant number of cases, and that
dissection and stroke are known risks of chiropractic treatment that should be disclosed. Felton’s
injury occurred during treatment, as a direct result of treatment. The same kind of injury may occur
in other patients undergoing the same kind of treatment. The risk that a patient will not respond well
to treatment is clearly one that inheres in the treatment. And as the evidence indicated, and the jury
found, the possibility of vertebral artery dissection and stroke is precisely the kind of information
areasonable patient would be expected to want to know before deciding whether to risk such severe
consequences in order to alleviate neck pain.

Lovett argues that the jury’s failure to find that his negligence caused Felton’s injury
precludes liability for nondisclosure of the risks of treatment, or at least conflicts with the jury’s

finding of nondisclosure. But as we have explained, the jury’s nondisclosure finding — that “Lovett

3325 Tex. Admin. Code § 601.1-.3. When a procedure has not been addressed by the Panel, as is the case with
the chiropractic treatment performed by Lovett, the provider must still comply with the common-law duty to inform
patients of risks “inherent” in the procedure to be performed. TEX. Civ. PRAC. & REM. CODE § 74.106(b); see Binur v.
Jacobo, 135 S.W.3d 646, 654 (Tex. 2004).

3333 S.W.3d 389, 391-392 (Tex. App.—Amarillo 2011).
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fail[ed] to disclose . . . such risks and hazards inherent in the chiropractic treatment that could have
influenced a reasonable person in making a decision to give or withhold consent to such treatment”
— amounted to a finding of nondisclosure, the statutory and common-law causes of action being
essentially the same. Failures to disclose what a reasonable patient should know, and what a
reasonable care provider would disclose, are both negligence. As for any conflict in the jury’s
answers, it must be reconciled “if reasonably possible in light of the pleadings and evidence, the
manner of submission, and the other findings considered as a whole.”® Whether Lovett was
negligent in his treatment of Felton is a distinct legal question from whether Lovett was negligent
in failing to disclose the risks of treatment to Felton.”® We think it sufficiently clear from the charge
that the jury was to consider the specific questions on disclosure separately from the more general
question on negligence.

We therefore reverse the judgment of the court of appeals. Issues remain for that court to

address, and we remand the case for it to do so.

Nathan L. Hecht
Justice

Opinion delivered: November 30, 2012

3% Bender v. S. Transp. Co., 600 S.W .2d. 257, 260 (Tex. 1980).

3% Compare TEX. CIv. PRAC. & REM. CODE § 74.001 (negligence in treatment) with Wilson v. Scott, 412 S.W .2d
299, 301 (Tex. 1967) (nondisclosure).
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IN THE SUPREME COURT OF TEXAS

No. 11-0255

IN RE THE OFFICE OF THE ATTORNEY GENERAL

ON PETITION FOR WRIT OF MANDAMUS

Argued February 27, 2012

JUSTICE LEHRMANN delivered the opinion of the Court.

“The court may not find a respondent in contempt of court for failure to pay child support
if the respondent appears at the hearing with . . . evidence . . . showing that the respondent is current
in the payment of child support as ordered by the court.” TEX. FAM. CODE § 157.162(d). We are
called upon to interpret this section of the Texas Family Code, which provides a mechanism by
which an obligor who has violated a child support order may avoid a contempt finding. We hold that
this language is unambiguous and means what it says: an obligor must be current on court-ordered
child support payments due at the time of the enforcement hearing, regardless of whether those
payments have been pled in the motion for enforcement, in order to invoke section 157.162(d) to
avoid a finding of contempt where contemptuous conduct has otherwise been properly pled and
established. Holding otherwise would contravene the statute’s plain language and allow a

recalcitrant obligor to escape a valid contempt finding by paying only those payments pled in a
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motion to enforce while continuing to disobey the prior order before the enforcement hearing. We
therefore hold that the trial court did not abuse its discretion in entering a contempt order in this case.
We conditionally grant relief and instruct the court of appeals to vacate its judgment, thereby
reinstating the trial court’s contempt order.
I. Facts

Noble Ezukanma, M.D. (Noble) was ordered to pay $5,400 each month to Njideke Lawreta
Ezukanma (Lawreta) for the support of their six children. Noble only made partial payments in the
months of December 2007 through February 2008, and he failed to make any payment at all in
March, April, and June of 2008, resulting in an arrearage of $23,044.78 on June 9, 2008. The
Tarrant County Domestic Relations Office filed a motion to enforce the support order in June 2008.'
The motion asserted six counts of contempt, specifically alleging each payment failure, the amount
of any partial payments made, and the total outstanding arrearage as of June 9, 2008. In the motion,
the Office requested that Noble be held in contempt for each of six violations of the support order
and that the court recognize the total outstanding arrearage at the time of the hearing on the motion.

Although a hearing on the motion was initially set for the following month, it was not held

until February 2009. In late June 2008, Noble paid off the entire pled arrearage with a lump sum

! Chapter 231 of the Family Code designates the Office of the Attorney General as the agency responsible for
implementing federal Title IV-D requirements regarding child support. TEX. FAM. CODE § 231.001. That chapter also
allows the Office to delegate its Title IV-D duties to other agencies. Id. § 231.002(c). Chapter 203 provides for the
creation of domestic relations offices to collect, monitor, and enforce child support in their respective jurisdictions. /d.
§§ 203.001-.007. The Tarrant County Domestic Relations Office, acting as a Title IV-D Child Support Monitoring
Program for Tarrant County, filed the motion to enforce in this case on Lawreta’s behalf, pursuant to its statutory powers.
See id. § 203.004(a)(3)(B). Under the terms of the agreement between the County Domestic Relations Office and the
Attorney General’s Office, the Domestic Relations Office provides trial court Title IV-D services, while the Attorney
General handles both trial court and appellate matters. For a discussion of Title IV-D, see footnote 2 and accompanying
text.
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payment. But after making this payment, Noble immediately reverted to making only partial
payments during the remaining intervening months between the filing of the motion and the hearing.
By the time the hearing was held in February 2009, Noble had accumulated a new arrearage of
$28,656.56, which the trial court reduced to a money judgment. The trial court also held Noble in
contempt for the failures to make timely child support payments that were due under the support
order on March 1, 2008, April 1, 2008, and June 1, 2008, and sentenced him to serve 174 days in jail
on the second and fourth weekends of every month.

Noble filed a petition for writ of mandamus in the court of appeals, arguing that section
157.162(d) of the Texas Family Code precluded a finding of contempt by the trial court. Section
157.162(d) provides:

The court may not find a respondent in contempt of court for failure to pay child

support if the respondent appears at the hearing with a copy of the payment record

or other evidence satisfactory to the court showing that the respondent is current in
the payment of child support as ordered by the court.
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TEx.FaM. CoDE § 157.162(d).> Noble argued that this provision prohibits a finding of contempt for
missed payments alleged in the motion to enforce that, though untimely under the support order, had
been satisfied prior to the hearing. In a divided decision, the court of appeals adopted this
interpretation and held that Noble could invoke the statute at the hearing, despite the outstanding
$28,656.56 arrearage, because he had become “current” on the missed payments for March, April,
and June that were pled in the motion. The court granted mandamus and habeas corpus relief,’
ordering the trial court to vacate its contempt order. Both Lawreta and the Office of the Attorney
General petitioned this Court for mandamus relief, arguing that the court of appeals abused its

discretion in granting mandamus relief and seeking reinstatement of the trial court’s contempt order.

% This subsection is part of a section of the Family Code dealing with “Proof” at an enforcement hearing. The
provision further provides, in pertinent part:

(¢) The movant may attach to the motion a copy of a payment record. The movant may subsequently
update that payment record at the hearing. If a payment record was attached to the motion as
authorized by this subsection, the payment record, as updated if applicable, is admissible to prove:

(1) the dates and in what amounts payments were made;

(2) the amount of any accrued interest;

(3) the cumulative arrearage over time; and

(4) the cumulative arrearage as of the final date of the record.

(c-1) A respondent may offer evidence controverting the contents of a payment record under
Subsection (c).

(e) Notwithstanding Subsection (d), the court may award the petitioner costs of court and reasonable
attorney’s fees in a proceeding described by that subsection if the court finds that:
(1) on the date the motion for enforcement was filed, the respondent was not current in the
payment of child support as ordered by the court; and
(2) the respondent made the child support payments described by Subsection (d) after the
date the respondent was served notice of the motion or otherwise discovered that the motion
for enforcement had been filed.

3 Because Noble was only technically imprisoned on some weekends, he sought both habeas corpus and
mandamus relief from the trial court’s contempt order.
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II. Discussion

Child support collection is serious business; so much so that the federal government has
enacted legislation requiring states to abide by certain mandates to help struggling parents obtain
child support in order to receive federal funding. See 42 U.S.C. §§ 654, 666 (20006) (called Title
IV-D).* No less serious are the rights of those accused of contemptuously failing to pay child
support, invoking due process protections when findings of contempt are sought. Recognizing the
importance of both, the Legislature has carefully crafted a framework for ensuring compliance with
child support orders through contempt and other enforcement mechanisms.

A. Contempt as a Child Support Enforcement Mechanism

One of the primary tools that child support enforcement agencies depend on to encourage
obligors to timely pay child support is the contempt power of the court. The prevalence of this
enforcement mechanism has its roots in the historical lineage of child-related orders, which were
originally matters of equity, enforceable only by contempt rather than by damages. See Margaret M.
Mahoney, The Enforcement of Child Custody Orders By Contempt Remedies, 68 U. PITT. L. REV.
835, 84344 (2007). Contempt is an inherent power of the court, Ex parte Gorena, 595 S.W.2d 841,
843 (Tex. 1979) (orig. proceeding), and chapter 157 of the Family Code provides the statutory

framework for utilizing this power as a mechanism to enforce child support orders and other final

* The goal of the Title IV-D child support enforcement program is to help single parents obtain child support
for their children. The mission is to enhance the well-being of children by assuring that assistance in receiving financial
support is available through various mechanisms, including enforcement of child support obligations. See generally
Janelle T. Calhoun, Interstate Child Support Enforcement System: Juggernaut of Bureaucracy,46 MERCERL.REV.921
(1995). Many of the provisions set out in Chapter 157 of the Texas Family Code were adopted pursuant to this federal
mandate. See Doretha Smith Henderson, Title IV-D and Child Support Enforcement: Confusion and Misinformation
Abound, 65 TEX. B.J. 504, 506 (2002).
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orders in family court proceedings. Chapter 157 provides for the filing of a motion to enforce
requesting contempt and other relief, TEX. FAM. CoDE § 157.001, specifies what must be included
in this request, id. § 157.002(b)(2), enumerates available affirmative defenses, id. § 157.008, and
explains the procedures for a hearing on the motion, id. §§ 157.061-.066.

Upon finding an obligor in contempt, the trial court may, in its discretion, impose a sentence
that is either civil or criminal, or both. See id. § 157.166 (discussing the required contents of an
enforcement order). Civil contempt is prospective, involving measures to encourage a contemnor
to pay child support arrearages, while criminal contempt is punitive, usually imposing jail time for
past failures to pay. See In re Reece, 341 S.W.3d 360, 365 (Tex. 2011). Chapter 157 also provides
a third option: a court may find an obligor in contempt and impose a jail sentence, but suspend
commitment and place the obligor on community supervision. TEX. FAM. CODE § 157.165. The
obligor may avoid incarceration and remain on community supervision so long as he or she complies
with statutorily authorized conditions set by the trial court. /d. § 157.211. This third option is an
extremely effective tool for the enforcement of child support because it (1) encourages obligors to
pay to avoid serving their jail sentences, and (2) keeps them out of jail, thereby enabling them to
work and avoid further arrearages, for so long as they comply with the court order. Significantly,
utilization of this tool is dependent upon a finding of contempt.

A contempt order is void if it is beyond the power of the court or violates due process. Ex
parte Barnett, 600 S.W.2d 252, 254 (Tex. 1980). If the trial court’s contempt order in this case is
not void, there was no abuse of discretion. In re Am. Homestar of Lancaster, Inc., 50 S.W.3d 480,

483 (Tex. 2001).
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B. The Purging Provision in Section 157.162(d)

In 2007, the Legislature enacted Family Code section 157.162(d), a purging provision® that
allows a child support obligor to escape a valid finding of contempt if the obligor demonstrates at
the enforcement hearing that he or she is “current in the payment of child support as ordered by the
court.” Absent the operation of section 157.162(d), an obligor could be held in contempt for failing
to make payments in a timely fashion as required by the support order, regardless of the obligor's
payment history since the filing of the motion to enforce. See Ex parte Stephens, 734 S.W.2d 761,
764 n.5 (Tex. App.—Fort Worth 1987, orig. proceeding); In re Miller, 584 S.W.2d 907, 908 (Tex.
Civ. App.—Dallas 1979, orig. proceeding); Ex parte Grothe, 581 S.W.2d 296, 298 (Tex. Civ.
App.—Austin 1979, orig. proceeding); Ex parte Boyle, 545 S.W.2d 25, 27 (Tex. Civ.
App.—Houston [Ist Dist.] 1977, orig. proceeding) (“The fact that relator was not in arrears at the
time of the hearing does not render the court’s judgment void; the relator repeatedly failed to comply
with the time provisions of the divorce decree.”). Section 157.162(d) thus offers a person who has
willfully disobeyed a support order a way to avoid a finding of contempt as an incentive to encourage
obligors to pay back-due arrearages. The disputed issue in this case involves the scope of conduct
that is necessary for an obligor to demonstrate compliance with, and therefore invoke the benefit of,

the purging provision.

> By “purging provision,” we refer to the fact that the subsection allows an obligor to purge himself or herself
of the consequences of conduct that would otherwise be subject to a finding of contempt by fulfilling the conditions of
the statute. Cf. Ex parte Chambers, 898 S.W.2d 257,266 (Tex. 1995) (Gonzalez, J., dissenting) (describing the use of
a purging provision in a coercive contempt sentence, where a contemnor is sent to prison but “carries the keys of [his]
prison in [his] own pocket” (quoting Shillitani v. United States, 384 U.S. 364, 368 (1966)) (alteration in original)).

7
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Under Lawreta’s interpretation, this statute would apply only if the respondent demonstrated
he or she had strictly complied with the support order by timely making all payments when they
became due. Noble, on the other hand, contends that a respondent may invoke the purging provision
by showing at the hearing that he or she has caught up on the specific missed payments pled in the
motion to enforce. Thus, Noble asserts, the time period between the filing of the motion to enforce
and the hearing on that motion acts as a grace period, allowing an obligor to avoid contempt by
paying all pled amounts owed, even though he or she has accrued additional arrearages by the date
ofthe hearing. Finally, the Office interprets section 157.162(d) to purge a respondent from contempt
for willful failure to timely make properly pled payments only if he or she is current in the payment
of all amounts that have become due under the support order as of the date of the enforcement
hearing, regardless of whether such payments were pled in the motion. We conclude that the
Office’s interpretation is the only one that comports with the plain language of the statute and
therefore hold that an obligor may invoke the purging provision in section 157.162(d) by
demonstrating that he or she has no outstanding child support obligations as of the date of the
enforcement hearing.

C. The Plain Meaning of Section 157.162(d)

Legislative intent is best revealed in legislative language: “Where text is clear, text is
determinative.” Entergy Gulf States, Inc. v. Summers,282 S.W.3d 433,437 (Tex. 2009). We take
the Legislature at its word, and the truest measure of what it intended is what it enacted. See Alex
Sheshunoff Mgmt. Servs., L.P. v. Johnson, 209 S.W.3d 644, 651-52 (Tex. 2006). This text-based

approach requires us to study the language of the specific section at issue, as well as the statute as

000353



awhole. Fitzgerald v. Advanced Spine Fixation Sys., Inc., 996 S.W.2d 864, 866 (Tex. 1999). We
must endeavor to read the statute contextually, giving effect to every word, clause, and sentence.
Tex. Dep’tofIns.v. Am. Nat’l Ins. Co.,  SW.3d _,  (Tex.2012). Because the statute itself
is what constitutes the law, we have held that unambiguous text equals determinative text (barring
an absurd result). Summers, 282 S.W.3d at 437. At this point, “the judge’s inquiry is at an end,”
Sheshunoff, 209 S.W.3d at 652, and extratextual forays are improper: “When a statute’s language
is clear and unambiguous, it is inappropriate to resort to rules of construction or extrinsic aids to
construe the language.” City of Rockwall v. Hughes, 246 S.W.3d 621, 626 (Tex. 2008).

Section 157.162(d) allows a respondent to avoid a finding of contempt when the respondent
shows at the enforcement hearing that he or she “is current in the payment of child support as
ordered by the court.” The parties do not dispute, and we so hold, that the date relevant to the
application of this provision—i.e., the date on which the respondent must demonstrate that he or she
is “current”—is the date of the hearing. In turn, the plain language of the provision requires the
respondent to show that no outstanding arrearage exists as of that date. The statute’s language does
not support Noble’s suggestion that the “child support” on which an obligor must be current at the
time of the hearing includes only the payments pled in the motion to enforce.® The statute requires

that an obligor be current on child support payments “as ordered by the court.” The only “order” in

6 Nor does it support Lawreta’s interpretation, under which the purging provision would apply only if the
respondent had strictly complied with the support order by timely making all payments when they became due. Because
an obligor who has not violated the support order has not engaged in contemptuous conduct in the first place and has no
need for the purging provision, this interpretation would render section 157.162(d) meaningless—a result we must avoid.
Mid-Century Ins. Co. of Tex. v. Ademaj, 243 S.W.3d 618, 621 (Tex. 2007) (“[W]e read the statute as a whole and
interpret it to give effect to every part.”).
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effect at the time of an enforcement hearing is the prior court order setting out the obligor’s child
support obligations. Thus, the phrase “as ordered by the court” necessarily refers to that earlier
order, which specifies all child support payments owed by the obligor, including those to be paid
after the motion to enforce is filed. Noble’s interpretation would require us to interpret “as ordered
by the court” in section 157.162(d) to have no meaning at all, which violates the rules of statutory
construction. See Tex. Dep’tof Ins.,  S.W.3dat .

Moreover, had the Legislature intended to require payment only of the amounts pled in the
motion to enforce, it had a number of ways to say so. It could have required proof that the
respondent “is current in the payment of child support pled in the motion to enforce” or that
respondent “has paid all arrearages listed in the motion to enforce.” It did not do so, and we assume
the Legislature meant what it said.” See Fitzgerald, 996 S.W.2d at 865-66. We therefore hold that,
to be “current in the payment of child support as ordered by the court” and thereby invoke the benefit
of the purging provision, an obligor must be current on all child support obligations as of the date

of the hearing.® The missed payments alleged in the motion to enforce serve as the basis for the

7 Noble contends that his interpretation is supported by the Legislature’s enactment of section 157.162(e),
which authorizes an attorney’s fees award to the movant if the respondent invokes the purging provision in subsection
(d), but was not current on his or her support obligations on the date the motion was filed and made the required
payments only after being notified that the motion had been filed. TEX. FAM. CODE § 157.162(e). We disagree. This
provision merely serves to compensate the movant for some of the costs associated with enforcing support obligations
even where the purging provision may be utilized. It neither narrows nor widens the scope of that provision.

8 We also observe that, in many states, any impingement by the legislature on courts’ inherent contempt powers
is seen as a violation of the separation of powers doctrine. See Paul A. Grote, Note, Purging Contempt: Eliminating the
Distinction Between Civil and Criminal Contempt, 88 WASH.U.L.REV. 1247,1277-79 (2011) (discussing the position
of various states and the federal courts on legislative reform of contempt powers). We have recognized the Legislature’s
authority to establish some limitations on a court’s criminal contempt power. See In re Reece, 341 S.W.3d at 366 n.9
(citing TEX. Gov’T CODE § 21.002(b), which provides that punishment for criminal contempt may not exceed $500 or
confinement for more than six months in jail). Nevertheless, the separation-of-powers concerns raised by other courts
further convince us of the propriety of interpreting subsection (b)’s purging provision as being triggered only in narrow

10
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contempt finding, but they do not limit the payments that must be current to obtain the protection
of the purging provision.
D. The Purging Provision Does Not Implicate Notice Requirements

Noble argues that the Office’s interpretation of the purging provision violates his rights to
notice and due process because it allows a contempt finding to be based on a respondent’s failure
to make payments that were not specifically pled in the motion to enforce. We agree that specific
violations of a court order must be pled to support a contempt finding. However, the purging
provision does not affect the basis of the contempt finding; rather, it provides a basis for escaping
an otherwise valid finding of contempt. We therefore disagree that the purging provision implicates
notice requirements.

Noble’s argument erroneously conflates the conduct that is the basis of a contempt finding,
for which there must be specific notice in the motion for enforcement, and the conduct required to
invoke the purging provision to escape such a finding. The pleading requirements for a motion to
enforce are set out in section 157.002 of the Family Code. This provision requires such a motion
to include the amount owed, the amount paid, and the amount of arrearages. TEX. FAM. CODE
§ 157.002(b)(1). If contempt is requested, the motion must also include “the portion of the order
allegedly violated and, for each date of alleged contempt, the amount due and the amount paid, if
any.” Id. § 157.002(b)(2). Thus, a respondent may be found in contempt only for violations that are

specifically pled in the motion for enforcement under section 157.002. Tellingly, the purging

circumstances, reserving as much of the court’s inherent contempt power as possible. See Quick v. City of Austin, 7
S.W.3d 109, 115 (Tex. 1998) (noting that courts should interpret statutes to avoid constitutional infirmities).

11
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provision contains no such pleading requirements. This lack of specificity in section 157.162(d)
makes sense because specific violations do not form the basis for its use.” Rather, it can only be
utilized as a means to avert contempt findings for properly pled violations by becoming “current”
in the payment of support.

In turn, while respondents are clearly entitled to notice of the specific alleged conduct on
which the motion for enforcement by contempt is based, they are not entitled to notice of all the ways
they may avoid such a finding. The purging provision at issue is akin to an affirmative defense; as
discussed above, it allows a respondent to avoid the consequences of his or her contemptuous acts,
but does not govern the underlying violations for which contempt findings are sought.'’ In the

' a charging instrument like an indictment must “charge[] the

context of criminal proceedings,'
commission of the offense in ordinary and concise language in such a manner as to enable a person
of common understanding to know what is meant, and with that degree of certainty that will give the

defendant notice of the particular offense with which he is charged.” TEX. CODE CRIM. PROC. art.

21.11 (emphasis added); see also id. art. 21.03 (“Everything should be stated in an indictment which

° Cf. Ex parte Chambers, 898 S.W .2d at 259 (explaining that criminal contempt conviction requires, inter alia,
“violation” of “a reasonably specific order”).

1% We recognize that the purging provision is not contained in the statute expressly listing affirmative defenses
to an allegation of contempt in a motion for enforcement. See TEX. FAM. CODE § 157.008. But it is analogous to an
affirmative defense in that it precludes a contempt finding notwithstanding a proven violation of a prior order and places
the burden of proof on the respondent to show that it applies. See BLACK’S LAW DICTIONARY 482 (9th ed. 2009)
(defining an affirmative defense as “[a] defendant’s assertion of facts and arguments that, iftrue, will defeat the plaintiff’s
or prosecution’s claim, even if all the allegations in the complaint are true,” and noting that “[t]he defendant bears the
burden of proving an affirmative defense”).

""" We have recognized that, because “contempt proceedings are quasi-criminal in nature,” such proceedings
“should conform as nearly as practicable to those in criminal cases.” Ex parte Sanchez, 703 S.W.2d 955, 957 (Tex.

1986).

12
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is necessary to be proved.”). In contrast to these specific notice requirements with respect to the
underlying offense, there is no requirement that a charging instrument provide notice of the
affirmative defenses that may be available to a criminal defendant. Similarly, the notice to which
respondents in contempt proceedings are entitled extends only to the violations for which they may
be found in contempt, so that they can adequately prepare a defense to such allegations.

Further, even if our interpretation of the purging provision invoked due process concerns,
which it does not, Noble’s solution—interpreting the provision to require payment of only those
amounts alleged in the motion for enforcement—does not address those concerns. Such allegations
do not inform an obligor of the necessary conduct—being current on child support—that would
invoke the purging provision. For example, a respondent served with a motion to enforce alleging
specific violations of a support order would have sufficient notice to rebut the alleged violations or
prove that he or she was unable to make the alleged payments when they were due. See TEX. FAM.
CoDE § 157.008(c). But the motion would not put the obligor on notice of how to invoke the
purging provision even with respect to those violations that were specifically pled, as it would not
inform the obligor that he or she will not be found in contempt as long as those amounts are paid up
by the date of the hearing. To truly put an obligor on notice of what is necessary to avoid contempt
under the purging provision, the motion to enforce would need to repeat the requirements that are
already contained in the provision: that the obligor must bring “evidence satisfactory to the court
showing that the respondent is current in the payment of child support as ordered by the court.” Id.

§ 157.162(d). The statute simply does not and should not contain such a requirement. After all, the

13
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original order establishing the support obligation, in conjunction with the statute itself, already
informs the obligor of the amounts that must be paid in order to be current by the date of the hearing.

In this case, Noble was held in contempt for the failure to make timely support payments due
on March 1, 2008, April 1, 2008, and May 1, 2008—arrearages that were specifically pled in the
motion for enforcement and proven at the hearing. He had the opportunity to rebut those allegations
and to raise the defense that he was unable to pay those pled arrearages when they were due. See id.
§ 157.008(c). The payments he missed after the motion for enforcement was filed form no part of
the basis for contempt, but rather are relevant only in that they prevented Noble from invoking the
benefit of the purging provision in section 157.162(d). And since the contempt findings comported
with due process, the Legislature was within its province to require full payment of child support,
including payments not specified in the motion to enforce, for Noble or any other respondent to
avoid the consequences of his contemptuous acts.

II1. Conclusion

The plain language of section 157.162(d) of the Texas Family Code, the best guide to the
statute’s meaning, confirms that the purging provision is only activated if an obligor is current on
all child support obligations at the time of the enforcement hearing, not just those pled in the motion
to enforce. This interpretation is consistent with the statutory framework for enforcement of support

orders and poses no due process concerns. Accordingly, the trial court did not abuse its discretion
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in holding Noble in contempt. We conditionally grant a writ of mandamus and order the court of
appeals to vacate its judgment, thereby reinstating the trial court’s contempt order. The writ will

issue only if the court of appeals fails to comply.

Debra H. Lehrmann
Justice

OPINION DELIVERED: March 8, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0261

SUSAN CoMBS, COMPTROLLER OF PUBLIC ACCOUNTS OF THE STATE OF TEXAS,
AND GREG ABBOTT, ATTORNEY GENERAL OF THE STATE OF TEXAS,
PETITIONERS,

ROARK AMUSEMENT & VENDING, L.P., RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Argued October 15, 2012

JusTiceE WILLETT delivered the opinion of the Court.

Roark Amusement & Vending, L.P. brought this tax-refund suit against the Comptroller of
Public Accounts, seeking to recoup sales taxes it paid on “plush toy” prizes used to stock its coin-
operated amusement machines. The court of appeals held the toys were exempt from sales tax under
the Tax Code’s sale-for-resale exemption. We agree and affirm the court of appeals’ judgment.

I. Factual and Procedural Background

The facts are undisputed, having been established below in a stipulation of facts or in

uncontested affidavits. Roark owns and leases coin-operated amusement crane machines that are

found in supermarkets, restaurants, and shopping malls throughout Texas. Customers aim to win
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plush toys by using a joystick to maneuver a mechanical claw to grab the toys and drop them into
a prize chute. Successful customers keep the prizes, and eventually all the toys become property of
customers in this manner (except for those lost, stolen, or damaged).

Roark sought a refund of the sales taxes it paid on the toys it purchased to stock its machines
for the period October 1, 2000 through February 29, 2004." It argued that the toys were exempt
under the sale-for-resale exemption discussed below. The Comptroller disputed that the exemption
applied.

The trial court granted the Comptroller’s motion for summary judgment and denied Roark’s
refund request. The court of appeals reversed, concluding the toys were exempt, and remanded the
case to the trial court for a determination of the refund amount due Roark.> We granted the
Comptroller’s petition for review.

I1. Discussion

Our decision turns on the interplay of various Tax Code provisions found in chapter 151.

. The Sales Tax Generally: Section 151.051(a) imposes a sales tax “on each sale of a taxable
item in this state.” “‘Taxable item’ means tangible personal property and taxable services.”

The plush toys are “tangible personal property,” a term that captures “personal property that
can be seen, weighed, measured, felt, or touched or that is perceptible to the senses in any

! The parties stipulated that Roark pays an occupation tax on the machines themselves under chapter 2153 of
the Occupations Code. See TEX. Occ. CODE § 2153.401. The Tax Code has since been amended in a manner that is
not relevant to the time period in issue in this case, but may be relevant to the legal issues raised. See Act of June 28,
2011, 82d Leg., Ist C.S., ch. 4, § 12.01, 2011 Tex. Gen. Laws 5263 (adding new subsection (c) to TEX. TAX CODE
§ 151.0006).

2 swad_,

3 TEX. TAX CODE § 151.010.
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other manner.”” A “taxable service” refers to certain services enumerated in section
151.0101, including “amusement services,” which covers “the provision of amusement,
entertainment, or recreation.”

. The Sale-For-Resale Exemption: Provisions found in subchapter H set out numerous
exemptions. Section 151.302(a) states: “The sale for resale of a taxable item is exempted
from the taxes imposed by this chapter.” This provision is qualified by section 151.302(b),
which states: “Tangible personal property used to perform a taxable service is not considered
resold unless the care, custody, and control of the tangible personal property is transferred
to the purchaser of the service.” A “sale for resale” is further refined in section 151.006.
Section 151.006(a)(3) provides that a sale for resale includes a sale of “tangible personal
property to a purchaser who acquires the property for the purpose of transferring it. . . as an
integral part of a taxable service.”

. Coin-Operated Machines Specifically: Section 151.335 creates an exemption for coin-
operated machines. Section 151.335(a) states: “Amusement and personal services provided
through coin-operated machines that are operated by the consumer are exempt from the taxes
imposed by this chapter.” However, section 151.335(b) states: “This section does not apply
to the sale of tangible personal property . . . through the use of a coin-operated machine.”

When construing a statute, our chief objective is effectuating the Legislature’s intent, and
ordinarily, the truest manifestation of what lawmakers intended is what they enacted.® This voted-on
language is what constitutes the law, and when a statute’s words are unambiguous and yield but one

997

interpretation, “the judge’s inquiry is at an end.”” We give such statutes their plain meaning without

resort to rules of construction or extrinsic aids.® On the other hand, “[i]f a statute is vague or

41d. § 151.009.

SId. § 151.0028.

8 First Am. Title Ins. Co. v. Combs, 258 S.W.3d 627, 632 (Tex. 2008).

" Alex Sheshunoff Mgmt. Servs., L.P. v. Johnson, 209 S.W .3d 644, 651-52 (Tex. 2006).

8 Tex. Lottery Comm ’n v. First State Bank of DeQueen, 325 S.W .3d 628, 635, 637 (Tex. 2010) (branding such
reliance “improper,” because “[w]hen a statute’s language is clear and unambiguous, it is inappropriate to resort to rules

of construction or extrinsic aids to construe the language” (quoting City of Rockwall v. Hughes, 246 S.W.3d 621, 626
(Tex. 2008))).
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ambiguous, we defer to the agency's interpretation unless it is plainly erroneous or inconsistent with
the language of the statute.”

We agree with Roark that under a plain-meaning review of the relevant statutes, it qualifies
for a sales-tax exemption on the plush toys that fill its crane machines. The machines provide a
taxable amusement service under sections 151.0028 and 151.0101, in that they provide for
“amusement, entertainment, or recreation” under section 151.0028. The toys are subject to the sale-
for-resale exemption because under section 151.006(3), the toys are “tangible personal property”
acquired by Roark “for the purpose of transferring” the toys “as an integral part of a taxable service.”
Indeed, the toys are more than integral to the machines’ amusement service—they are indispensable.
There would be no point (or profit) to the game—and thus no game—if customers had no chance
of winning a toy. Roark contends in its principal brief, and the Comptroller does not dispute, that
“[cJustomers would not pay to play an empty machine (i.e., they would not pay to move a crane’s
claw around an empty glass case), nor would they pay to play if the machines contained toys that
were impossible to retrieve.”

The Comptroller makes two arguments that are incompatible with the statutory text, and thus

unpersuasive.'’

A. Do Roark’s Crane Machines Provide a “Taxable Service”?

® Tex. Dep’t of Ins. v. Am. Nat’l Ins. Co., __S.W.3d | (Tex. 2012).

10 See First Am. Title Ins. Co., 258 S.W.3d at 632 (deferring to Comptroller’s interpretation “so long as the
construction is reasonable and does not contradict the plain language of the statute” (quoting Tarrant Appraisal Dist.
v. Moore, 845 S.W.2d 820, 823 (Tex. 1993))).
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The Comptroller argues that the sale-for-resale exemption fails because the amusement
service provided by Roark is not a “taxable service” under section 151.006(3). That is, since section
151.335(a) exempts amusement services provided by coin-operated machines, the service here is not
taxable. We disagree with this construction, and instead find persuasive the court of appeals’
analysis of this issue.

Taxable service is a defined term under chapter 151. If a term is expressly defined by statute
we must follow that definition.!" Section 151.0101 defines “taxable service” to include “amusement

b

services,” whether provided by coin-operated machines or otherwise. The fact that section
151.335(a) sets out an exemption for amusement services provided by coin-operated machines does
not alter the fact that the machines provide a taxable service as defined in section 151.0101. Indeed,
there would be no need to provide an exemption for this particular service if it were not a taxable
service in the first instance. As noted above, under section 151.010, “taxable item” refers to
“tangible personal property and taxable services.” Section 151.301, the first provision of subchapter
H, which sets out exemptions, provides: “If a taxable item is exempted from the taxes imposed by
this chapter, the sale, storage, use, or other consumption of the item is not subject to the sales tax

imposed by Section 151.051 of this code . . .” (emphasis added). This section confirms that under

chapter 151 an item exempt from taxation may nevertheless be included in the universe of taxable

" See TEX. Gov’T CODE § 311.011(b) (“Words and phrases that have acquired a technical or particular
meaning, whether by legislative definition or otherwise, shall be construed accordingly.”).

5
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items.'? Taxable items in turn include taxable services, and taxable services include amusement
services, under the provisions discussed above. Similarly, section 151.005 defines a “sale” or
“purchase” to include “the performance of a taxable service . . . or, in the case of an amusement
service . . . the use of a coin-operated machine” (emphasis added). Again, even though amusement
services provided via coin-operated machines are later exempted in section 151.335(a), the
definitional language of chapter 151 itself confirms that the performance of an amusement service
through a coin-operated machine—the precise situation presented here—is a taxable service.
Examining chapter 151 as a cohesive, integrated whole confirms that Roark’s construction is the
correct one."
B. Is the Chance to Win an “Integral Part of a Taxable Service”?

Alternatively, in looking to language in section 151.006(a)(3), requiring that the transfer of
toys be an “integral part” of the service provided, the Comptroller argues that the sale-for-resale
exemption in section 151.006(3) does not apply unless a toy is conveyed each and every time a

customer plays the game. The Comptroller urges that section 151.302(b) imposes such a

12 See also 7-Eleven, Inc.v. Combs,311S.W.3d 676,690 (Tex. App.—Austin2010, pet. denied) (“The sale-for-
resale statute simply requires that the service to which the transfer of tangible personal property is integral be a taxable
service—not that it actually be taxed in the particular instance in question.”).

13 See City of San Antonio v. City of Boerne, 111 S.W.3d 22, 25 (Tex. 2003) (“We determine legislative intent
from the entire act and not just its isolated portions. Thus, we read the statute as a whole and interpret it to give effect
to every part.”) (citations and internal quotation marks omitted); Helena Chem. Co. v. Wilkins, 47 S.W.3d 486,493 (Tex.
2001) (“Additionally, we must always consider the statute as a whole rather than its isolated provisions. We should not
give one provision a meaning out of harmony or inconsistent with other provisions, although it might be susceptible to
such a construction standing alone.”) (citation omitted). The Comptroller likewise urges the Court to view the Code as
a whole, arguing for example in her principal brief that sections 151.006 and 151.302, discussed above, “are necessarily
read in tandem,” and advocating what she sees as “a reasonable and harmonious implementation of tax code sections
151.006, 151.302, and 151.335.”
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requirement by stating that tangible personal property is not considered resold unless the care,
custody, and control of the property is “transferred to the purchaser of the service.” We disagree.
These provisions do not impose, either explicitly or implicitly, any such extra-statutory requirement,
and we decline to engraft one—revising the statute under the guise of interpreting it.

We believe that in the area of tax law, like other areas of economic regulation, a plain-
meaning determination should not disregard the economic realities underlying the transactions in
issue.'"* Here, the summary-judgment evidence shows that all the toys placed in Roark’s machines
eventually become customers’ property, except for those lost, stolen, or damaged. Further, the
economic reality of the game is such that customers simply would not part with their money but for
the possibility of winning a toy. In this practical sense, under section 151.006(a)(3), the transfer of
toys is “an integral part” of the amusement service offered by Roark’s machines. The Comptroller
acknowledged at oral argument that no one would play the game without the possibility of winning
atoy. Nothingin section 151.302(b) suggests that every single customer must walk away with a toy.

That provision requires that “care, custody, and control of the tangible personal property” be

4 The United States Supreme Court has long observed that statutory determinations in tax disputes should
reflect the economic realities of the transactions in issue. See, e.g., Boulware v. United States, 552 U.S.421,429 (2008)
(“The colorful behavior described in the allegations requires a reminder that tax classifications like ‘dividend’ and ‘return
of capital’ turn on ‘the objective economic realities of a transaction rather than . . . the particular form the parties
employed.’”) (citation omitted); Frank Lyon Co. v. United States, 435 U.S. 561, 573 (1978) (“In applying this doctrine
of substance over form, the Court has looked to the objective economic realities of a transaction rather than to the
particular form the parties employed. The Court has never regarded ‘the simple expedient of drawing up papers’ . . .
as controlling for tax purposes when the objective economic realities are to the contrary.”) (citation omitted); Comm 'r
v. Sw. Exploration Co., 350 U.S. 308, 315 (1956) (noting that “the tax law deals in economic realities, not legal
abstractions”). We have similarly recognized, in deciding whether a tax is due, that we should consider the “essence of
the transaction” or “the true object of [the] transaction” in issue. Bullock v. Statistical Tabulating Corp., 549 S.W.2d
166, 167-68 (Tex. 1977).
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“transferred to the purchaser of the service.” This transfer in fact occurs and is integral to the success
of the game as an amusement service.

The Comptroller’s argument that reference to “the purchaser” rather than a purchaser requires
that the customer must always, inexorably win a toy simply puts too much weight on the commonest
article of speech. The wording of the statute and the economic realities of the transaction do not
require this “everyone’s a winner” result. Indeed the game would lose all intrigue, and thus all
profitability, if customers won each and every time. No profit-seeking businessperson would
rationally offer such a sure thing. The game would cease to be a game, and thus cease to amuse, and
thus cease altogether.

The Comptroller contends that her position is set out in Comptroller Rule 3.301(b)(2),"”
which provides: “The operators of games, or other concessions, in which each participant does not
receive some merchandise or prize, become the consumers of merchandise so used by them and are
liable to the State of Texas for tax based on the sales price or use of the taxable items purchased for
use by them.” As explained in her principal brief, the Comptroller’s position is that, under Rule
3.301(b)(2), “when each participant does not receive a prize, the game operator—or
concessionaire—is not a retailer, but a consumer of the items it purchases to provide its service; such
game operators are therefore not eligible to claim the resale exemption on purchases of toy prizes.”
Roark disputes that this Rule applies to its machines, describing it as outdated or alternatively

invalid, and arguing that other rules apply instead, specifically Rules 3.301(c)(1) (“For an

1534 TEX. ADMIN. CODE § 3.301(b)(2).
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explanation of the taxability of an item purchased for use as a prize when the winning of the prizes
depends upon chance or skill, see § 3.298(f)(1) of this title (relating to Amusement Services).”),
3.298(f)(1) (“Sellers of service may issue a resale certificate in lieu of tax to suppliers of tangible
personal property only if care, custody, and control of the property is transferred to the client.”), and
3.298(1)(2) (“A service will be considered an integral part of a taxable service if the service
purchased is essential to the performance of the taxable service, and without which the taxable
service could not be rendered.”).'® The Comptroller disputes the applicability of these Rules to this
case. Regardless of which Comptroller Rule applies, the Comptroller cannot through rulemaking
impose taxes that are not due under the Tax Code; the question of statutory construction presented
in this case ultimately is one left to the courts.
III. Conclusion
We affirm the court of appeals’ judgment and remand the case to the trial court for further

proceedings consistent with this opinion.

Don R. Willett
Justice

OPINION DELIVERED: March 8, 2013

6 1d. §§ 3.301(c)(1), 3.298(H)(1)-(2).

000369



IN THE SUPREME COURT OF TEXAS

No. 11-0265

THE EPISCOPAL DIOCESE OF FORT WORTH, ET AL., PETITIONERS,

V.

THE EPISCOPAL CHURCH, ET AL., RESPONDENTS

ON DIRECT APPEAL FROM THE 141ST
DisTrRICT COURT, TARRANT COUNTY, TEXAS

Argued October 16, 2012

JusTICE JOHNSON delivered the opinion of the Court, in which JusTICE HECHT, JUSTICE
GREEN, and JUSTICE GUZMAN joined, and in Parts I, II, III, and IV-A of which CHIEF JUSTICE
JEFFERSON joined.

JusTtice WILLETT filed a dissenting opinion, in which JUSTICE LEHRMANN, JUSTICE BOYD,
and JUSTICE DEVINE joined.

This direct appeal involves the same principal issue we addressed in Masterson v. Diocese
of Northwest Texas,  SW.3d  (Tex. 2013): what methodology is to be used when Texas
courts decide which faction is entitled to a religious organization’s property following a split or
schism? In Masterson we held that the methodology referred to as “neutral principles of law” must
be used. But, in this case the trial court granted summary judgment on the basis of the “deference”

or “identity” methodology, and the record does not warrant rendition of judgment to either party

based on neutral principles of law.
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We reverse and remand to the trial court for further proceedings.
I. Background

The Episcopal Church (TEC) is a religious organization founded in 1789. It has three
structural tiers. The first and highest is the General Convention. The General Convention consists
of representatives from each diocese and most of TEC’s bishops. It adopts and amends TEC’s
constitution and canons. The second tier is comprised of regional, geographically defined dioceses.
Dioceses are governed by their own conventions. Each diocese’s convention adopts and amends its
own constitution and canons, but must accede to TEC’s constitution and canons. The third tier is
comprised of local congregations. Local congregations are classified as parishes, missions, or
congregations. In order to be accepted into union with TEC, missions and congregations must
subscribe to and accede to the constitutions and canons of both TEC and the Diocese in which they
are located.

In 1982 the Episcopal Diocese of Fort Worth (the Diocese or Fort Worth Diocese) was
formed after the Episcopal Diocese of Dallas voted to divide into two parts. The Fort Worth Diocese
was organized “pursuant to the Constitution and Canons ofthe Episcopal Church” and its convention
adopted a constitution and canons. The Diocese’s constitution provided that all property acquired
for the Church and the Diocese “shall be vested in [the] Corporation of the Episcopal Diocese of Fort
Worth.” The canons of the Diocese provided that management of the affairs of the corporation
“shall be conducted and administered by a Board of Trustees of five (5) elected members, all of
whom are either Lay persons in good standing of a parish or mission in the Diocese, or members of

the Clergy canonically resident in the Diocese.” The Bishop of the Diocese was designated to serve
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as chair of the board of the corporation. After adopting its constitution and canons the Diocese was
admitted into union with TEC at TEC’s December 1982 General Convention.

In February 1983, the Fort Worth Diocese filed articles of incorporation for the Fort Worth
Corporation. That same year the Dallas and Fort Worth Dioceses filed suit in Dallas County and
obtained a judgment transferring part of the Dallas Diocese’s real and personal property to the Fort
Worth Diocese. The 1984 judgment vested legal title of the transferred property in the Fort Worth
Corporation, except for certain assets for which the presiding Bishop of the Dallas Diocese and his
successors in office had been designated as trustee. The judgment transferred the latter assets to the
Bishop of the Fort Worth Diocese and his successor in office as trustee.

Doctrinal controversy arose within TEC, leading the Fort Worth Corporation to file
amendments to its articles of incorporation in 2006 to, in part, remove all references to TEC. The
corporate bylaws were similarly amended. The 2007 and 2008 conventions of the Fort Worth
Diocese voted to withdraw from TEC, enter into membership with the Anglican Province of the
Southern Cone, and adopt amendments to the Diocese’s constitution removing references to TEC.!

TEC responded. It accepted the renunciation of Jack Iker, Bishop of the Fort Worth Diocese,
and TEC’s Presiding Bishop removed Iker from all positions of authority within TEC. In February
2009, TEC’s Presiding Bishop convened a “special meeting of Convention” for members of the Fort
Worth Diocese who remained loyal to TEC. Those present at the meeting elected Edwin Gulick as

Provisional Bishop of the Diocese and Chair of the Board of Trustees for the Fort Worth

! Three parishes in the Diocese did not agree with the actions and withdrew from the Diocese. The Fort Worth
Corporation transferred property used by the withdrawing parishes to them.

3
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Corporation. The 2009 Convention also voted to reverse the constitutional amendments adopted at
the 2007 and 2008 Conventions and declared all relevant offices of the Diocese to be vacant. Bishop
Gulick then appointed replacements to the offices declared vacant, including the offices of the
Trustees of the Corporation. TEC recognized the persons elected at the 2009 Convention as the duly
constituted leadership of the Diocese.

TEC, Rev. C. Wallis Ohls, who succeeded Bishop Gulick as Provisional Bishop of the
Episcopal Diocese of Fort Worth, and clergy and lay individuals loyal to TEC (collectively, TEC)
filed suit against The Episcopal Diocese of Fort Worth, the Fort Worth Corporation, Bishop Iker,
the 2006 trustees of the corporation, and former TEC members (collectively, the Diocese), seeking
title to and possession of the property held in the name of the Diocese and the Fort Worth
Corporation.” Both TEC and the Diocese moved for summary judgment. A significant disagreement
between the parties was whether the “deference” (also sometimes referred to as the “identity’) or
“neutral principles of law” methodology should be applied to resolve the property issue. TEC
contended that pursuant to this Court’s decision in Brown v. Clark, 116 S.W. 360 (Tex. 1909), the
deference methodology has been applied in Texas for over a century and should continue to be
applied. Under that methodology, it argued, TEC was entitled to summary judgment because it
recognized Bishops Gulick and Ohls, the leaders elected at the 2009 convention, and the appointees

of the Bishops as the true and continuing Episcopal Diocese. TEC also contended that even if the

2 The defendants sought mandamus in the court of appeals regarding whether the attorneys for TEC had
authority to file suit on behalf of the Corporation and the Diocese. See In re Salazar,315 S.W.3d 279 (Tex. App.—Fort
Worth 2010, orig. proceeding). The court of appeals conditionally granted mandamus relief, holding they did not. Id.
at 285-86.
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neutral principles methodology were applied, it would be entitled to summary judgment. The
Diocese, on the other hand, contended that in Brown this Court effectively applied the neutral
principles methodology without specifically calling it by that name, and Texas courts have continued
to substantively apply that methodology to resolve property issues arising when churches split.
Under the neutral principles methodology, the Diocese argued, it was entitled to summary judgment
affirming its right to the property. The Diocese also maintained that even if the deference
methodology were applied, it would still be entitled to summary judgment.’

The trial court agreed with TEC that deference principles should apply, applied them, and
granted summary judgment for TEC. The Diocese sought direct appeal to this Court and we noted
probable jurisdiction. We had previously granted the petition for review in Masterson, and we heard
oral arguments for both cases on the same day.

I1. Jurisdiction

The Government Code provides that “[a]n appeal may be taken directly to the supreme court
from an order of a trial court granting or denying an interlocutory or permanent injunction on the
ground of the constitutionality of a statute of this state.” TEX. Gov’T CODE § 22.001(c). The trial
court granted summary judgment and issued injunctions ordering the defendants to surrender all
Diocesan property and control of the Diocesan Corporation to the Episcopal Diocese of Fort Worth,

and ordering the defendants to desist from holding themselves out as leaders of the Diocese. While

? The Diocese also asserts that we should dismiss certain tort claims TEC brought against individual defendants.
The Diocese moved for summary judgment to dismiss these claims and argues that if we conclude the trial court erred
in determining who was entitled to the property at issue, we should render the judgment the trial court should have
rendered and dismiss the tort claims. Because of our disposition of the issue regarding who is entitled to the property,
we do not address those claims.
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the trial court order did not explicitly address the constitutionality of a statute, “[t]he effect of the
trial court’s order . . . is what determines this Court’s direct appeal jurisdiction.” Tex. Workers’
Compensation Comm 'n v. Garcia, 817 S.W.2d 60, 61 (Tex. 1991).

In its motion for summary judgment TEC argued, in part, that the actions of the Board of
Trustees in amending the Fort Worth Corporation’s articles of incorporation were void because the
actions went beyond the authority of the corporation, which was created and existed as an entity
subordinate to a Diocese of TEC. TEC argued that “[t]he secular act of incorporation does not alter
the relationship between a hierarchical church and one of its subordinate units” and that finding
otherwise “would risk First Amendment implications.” The Diocese, on the other hand, argued that
the case was governed by the Texas Non-Profit Corporation Act* and the Texas Uniform
Unincorporated Nonprofit Association Act’; under those statutes a corporation may amend its
articles of incorporation and bylaws; and TEC had no power to limit or disregard amendments to the
Corporation’s articles and bylaws.

In its summary judgment order the trial court cited cases it said recognized “that a local
faction of a hierarchical church may not avoid the local church’s obligations to the larger church by
amending corporate documents or otherwise invoking nonprofit corporations law.” The trial court
substantively ruled that because the First Amendment to the United States Constitution deprived it
of jurisdiction to apply Texas nonprofit corporation statutes, applying them to determine the parties’

rights would violate Constitutional provisions. The court’s injunction requiring defendants to

4 TEX. REV. CIv. STAT. arts. 1396-1.01 to 1396-11.02

5 TEX. REV. CIV. STAT. art. 1396-70.01
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surrender control of the Fort Worth Corporation to the Episcopal Diocese of Fort Worth was based
on that determination. The effect of the trial court’s order and injunction was a ruling that the Non-
Profit Corporation Act would violate the First Amendment if it were applied in this case.
Accordingly, we have jurisdiction to address the merits of the appeal.

ITI. “Deference” and “Neutral Principles”

In Masterson we addressed the deference and neutral principles methodologies for deciding
property issues when religious organizations split. ~~ S.W.3d at . Without repeating that
discussion in full, suffice it to say that generally courts applying the deference approach to church
property disputes utilize neutral principles of law to determine where the religious organization has
placed authority to make decisions about church property. See Jones v. Wolf, 443 U.S. 595, 603-04
(1979). Once a court has made this determination, it defers to and enforces the decision of the
religious authority if the dispute has been decided within that authority structure. /d. But courts
applying the neutral principles methodology defer to religious entities’ decisions on ecclesiastical
and church polity issues such as who may be members of the entities and whether to remove a bishop
or pastor, while they decide non-ecclesiastical issues such as property ownership and whether trusts
exist based on the same neutral principles of secular law that apply to other entities. See Serbian E.
Orthodox Diocese v. Milivojevich, 426 U.S. 696, 708-09 (1976). We concluded in Masterson that
the neutral principles methodology was the substantive basis of our decision in Brown v. Clark, 116
S.W. 360 (Tex. 1909), and that Texas courts should utilize that methodology in determining which
faction of a religious organization is entitled to the property when the organization splits.

~_ SW.3dat . We also concluded that even though both the deference and neutral principles
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methodologies are constitutionally permissible, Texas courts should use only the neutral principles
methodology in order to avoid confusion in deciding this type of controversy. /d.
IV. Application
A. Summary Judgment—Deference

Based on our decision in Masterson, we hold that the trial court erred by granting summary

judgment to TEC on the basis of deference principles. ~~ S.W.3dat .
B. Summary Judgment—Neutral Principles

TEC asserts that application of neutral principles may violate free-exercise protections if, for
example, the Diocese is permitted to void its commitments to church laws because the specific
formalities of Texas law governing trusts were not followed or if they are applied retroactively. See
Jones, 443 U.S. at 606 (noting that the case did not “involve a claim that retroactive application of
a neutral-principles approach infringes free exercise rights”). But TEC recognizes that whether
application of the neutral principles approach is unconstitutional depends on how it is applied. See
id. at 606 (“It remains to be determined whether the Georgia neutral-principles analysis was
constitutionally applied on the facts of this case.”). Because neutral principles have yet to be applied
in this case, we cannot determine the constitutionality of their application. Further, TEC does not
argue that application of procedural matters such as summary judgment procedures and burdens of
proof are unconstitutional. Thus, we address the arguments of the parties regarding who is entitled
to summary judgment pursuant to neutral principles and conclude that neither TEC nor the Diocese
is. See Gilbert Tex. Constr., L.P. v. Underwriters at Lloyd’s London, 327 S.W.3d 118, 124 (Tex.

2010) (noting that when both parties move for summary judgment and the trial court grants one
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motion and denies the other, appellate courts consider the summary-judgment evidence, determine
all questions presented, and render the judgment the trial court should have rendered).

Under the neutral principles methodology, ownership of disputed property is to be determined
by considering evidence such as deeds to the properties, terms of the local church charter (including
articles of incorporation and bylaws, if any), and relevant provisions of governing documents of the
general church. E.g., Jones, 443 U.S. at 602-03; see Presbyterian Church v. E. Heights, 167 S.E.2d
658, 659-60 (Ga. 1969). TEC points out that deeds to the properties involved were not part of the
summary judgment record when the trial court ruled. Thus, TEC argues, if we do not sustain the
summary judgment in its favor, we should remand the case so the trial court may consider the record
on the basis of neutral principles and the four factors referenced in Jones: (1) governing documents
of the general church, (2) governing documents of the local church entities, (3) deeds, and (4) state
statutes governing church property. See Jones, 443 U.S. at 602-03. We agree that the case must be
remanded for further proceedings under neutral principles.

Although deeds to the numerous properties involved were not before the trial court when it
granted summary judgment, the Diocese asserts that there is no dispute about its holding title to and
having control of the properties. But TEC disagrees with that position. And absent agreement or
conclusive proof of title to the individual properties and the capacities in which the titles were taken,

fact questions exist under neutral principles of law, at a minimum, about who holds title to each
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property and in what capacity.® Accordingly, we cannot render judgment on the basis of neutral
principles.
C. Remand

Because the trial court must apply neutral principles on remand, for its guidance we address
certain arguments made by the parties relating to that methodology. See Edinburg Hosp. Auth. v.
Trevino, 941 S.W.2d 76, 81 (Tex. 1997) (“Although resolution of this issue is not essential to our
disposition of this case, we address it to provide the trial court with guidance in the retrial . . . .”).

We first note that on remand the trial court is not limited to considering only the four factors
listed in Jones. As we said in Masterson, Jones did not purport to establish a federal common law
of neutral principles to be applied in this type of case. =~ S.W.3d at . Rather, the elements
listed in Jones are illustrative. If it were otherwise and courts were limited to applying some, but not
all, of a state’s neutral principles of law in resolving non-ecclesiastical questions, religious entities
would not receive equal treatment with secular entities. We do not believe the Supreme Court
intended to say or imply that should be the case.

Next we address the Diocese’s argument that under neutral principles courts do not defer to
TEC’s decisions about non-ecclesiastical matters such as the identity of the trustees of the Fort
Worth Corporation. The Diocese argues that under the Non-Profit Corporation Act the trustees are

the 2006 trustees who are named as defendants in this suit. TEC responds that the trustees are

® Deeds filed after the trial court granted summary judgment were dated both before and after the 1984 judgment
transferring properties from the Dallas Diocese. The deeds dated after the judgment reflect various grantees. Some
properties were deeded to the Fort Worth Corporation or local entities, while others were deeded in trust to the
Corporation, local entities, or various other persons and entities.

10
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required by the corporate bylaws to be lay persons in “good standing,” the Diocese rules require them
to be loyal Episcopalians, and the bylaws provide that trustees do not serve once they become
disqualified. Those determinations, TEC argues, were made by Bishops Gulick and Ohls and the
2009 convention, and courts must defer to those determinations because they are ecclesiastical
decisions.

While we agree that determination of who is or can be a member in good standing of TEC
or a diocese is an ecclesiastical decision, the decisions by Bishops Gulick and Ohls and the 2009
convention do not necessarily determine whether the earlier actions of the corporate trustees were
invalid under Texas law. The corporation was incorporated pursuant to Texas corporation law and
that law dictates how the corporation can be operated, including determining the terms of office of
corporate directors, the circumstances under which articles and bylaws can be amended, and the
effect of the amendments. See TEX. BUs. ORG. CODE §§ 22.001—.409. We conclude that this record
fails to show that, as a matter of law, the trustees had been disqualified from serving as corporate
trustees at the relevant times. Nor does the record conclusively show whether the 2009 appointments
to the corporation board by Bishop Ohl were valid or invalid under Texas law, or whether, under
Texas law, the actions taken by the trustees appointed by Bishop Ohl in 2009 were valid or invalid.

Third, the Diocese argues that TEC has no trust interest in the property. TEC Canon 1.7.4,
also known as the Dennis Canon, provides:

All real and personal property held by or for the benefit of any Parish, Mission or

Congregation is held in trust for this Church and the Diocese thereof in which such

Parish, Mission or Congregation is located. The existence of this trust, however,

shall in no way limit the power and authority of the Parish, Mission or Congregation
otherwise existing over such property so long as the particular Parish, Mission or

11
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Congregation remains a part of, and subject this Church and its Constitution and
Canons.

The Diocese asserts that this canon does not create a trust under Texas law, but that even if it does,
it was revocable and the Diocese revoked it when the Diocesan canons were amended to state:
Property held by the Corporation for the use of a Parish, Mission or Diocesan School
belongs beneficially to such Parish, Mission or Diocesan School only. No adverse
claim to such beneficial interest by the Corporation, by the Diocese, or by The
Episcopal Church of the United States of America is acknowledged, but rather is
expressly denied.
TEC counters that the Dennis Canon creates a trust because the corporation acceded to it and the
Diocese could not have adopted a canon revoking the trust. TEC also asserts that the statutes
applicable to charitable trusts apply, but if they do not, a resulting trust or other trust may be applied
here because the history, organization, and governing documents of the Church, the Diocese, and the
parish support implication of a trust. The Diocese responds to TEC’s arguments by referencing
Texas statutory law requiring a trust to be in writing and providing that trusts are revocable unless
they are expressly made irrevocable. See TEX. PROP. CODE § 112.004, .051. These issues were not
addressed by the trial court because it granted summary judgment based on deference principles.
Upon remand the parties will have the opportunity to develop the record as necessary and present
these arguments for the trial court to consider in determining the rights of the parties according to
neutral principles of law. But regarding the trial court’s consideration of the issue, we note that in
Masterson we addressed the Dennis Canon and Texas law. There we said that even assuming a trust

was created as to parish property by the Dennis Canon and the bylaws and actions of a parish non-

profit corporation holding title to the property, the Dennis Canon “simply does not contain language

12
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making the trust expressly irrevocable.... Even if the Canon could be read to imply the trust was
irrevocable, that is not good enough under Texas law. [Texas Property Code § 112.051] requires
express terms making it irrevocable.” Masterson,  S.W.3dat .

Finally, as to the argument that application of neutral principles may pose constitutional
questions if they are retroactively applied, we note that over a century ago in Brown v. Clark, 116
S.W. 360 (Tex. 1909), our analysis and holding substantively reflected the neutral principles
methodology.

V. Conclusion
We reverse the judgment of the trial court and remand the case to that court for further

proceedings consistent with this opinion.

Phil Johnson
Justice

OPINION DELIVERED: August 30, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0265

THE EPISCOPAL DIOCESE OF FORT WORTH, ET AL., PETITIONERS,

THE EPISCOPAL CHURCH, ET AL., RESPONDENTS

ON DIRECT APPEAL FROM THE 141ST
DisTrRICT COURT, TARRANT COUNTY, TEXAS

JusTICE WILLETT, joined by JUSTICE LEHRMANN, JUSTICE BoYD and JUSTICE DEVINE,
dissenting.

Until 1940, when Texans amended their constitution, the Supreme Court of Texas lacked any
authority to decide direct appeals (i.e., appeals that leapfrog the court of appeals and pass directly
to this Court). Four years later, the Legislature first exercised its new power to permit direct appeals,
and in the sixty-nine years since, this Court has exercised that jurisdiction sparingly, only forty-three
times. The reason is simply stated: Our direct-appeal jurisdiction is exceedingly narrow and only
proper if the trial court granted or denied an injunction “on the ground of the constitutionality of a
statute of this state.”

Today’s direct appeal is directly unappealable. The trial court’s order nowhere mentions any

constitution or statute, much less the constitutionality of a statute. Indeed, the trial court stated

"TEX. Gov’T CODE § 22.001(c).
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verbally that it was not pivoting on the constitutionality of state law. This dispute undoubtedly has
a First Amendment overlay, but for a direct appeal, constitutionality must exist not just in the ether,
but in the order.

As the trial court did not determine “the constitutionality of a statute of this state,” its
injunction could hardly be issued “on the ground of the constitutionality of a statute of this state.”
Accordingly, we lack jurisdiction. As I have underscored before (albeit, like today, in a dissent):

Ultimately, it falls to us, the courts, to police our own jurisdiction. It is a

responsibility rooted in renunciation, a refusal to exert power over disputes not

properly before us. Rare is a government official who disclaims power, but liberties

are often secured best by studied inaction rather than hurried action.’

The merits in this case are unquestionably important—and thankfully they are resolved today in a
companion case’—but here the Court can only reach them by overreaching. We have no jurisdiction
to decide this case as a direct appeal. I would dismiss for want of jurisdiction, and because the Court
does otherwise, I respectfully dissent.
I. Background
The trial court in this case issued two injunctions, requiring the defendants (now styling

themselves as the Episcopal Diocese of Fort Worth):

1. “to surrender all Diocesan property, as well as control of the Diocesan
Corporation” to the Episcopal Church and other plaintiffs; and

2. “to desist from holding themselves out as leaders of the Diocese.”

2 Inre Allcat Claims Serv., L.P.,356 S.W.3d 455,474 (Tex.2011) (Willett, J., concurring in part and dissenting
in part).

3 Masterson v. Diocese of N.W. Tex., _ S.W.3d __ (Tex.2013).

2
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The court’s reasons for granting the injunctions are laid out in paragraphs one through three of its

order:

The Episcopal Church (the “Church”) is a hierarchical church as a matter of
law, and since its formation in 1983 the Episcopal Diocese of Fort Worth (the
“Diocese’) has been a constituent part of the Church. Because the Church is
hierarchical, the Court follows Texas precedent governing hierarchical church
property disputes, which holds that in the event of a dispute among its
members, a constituent part of a hierarchical church consists of those
individuals remaining loyal to the hierarchical church body. Under the law
articulated by Texas courts, those are the individuals who remain entitled to
the use and control of the church property.

As a further result of the principles set out by the Supreme Court in Brown
and applied in Texas to hierarchical church property disputes since 1909, the
Court also declares that, because The Episcopal Church is hierarchical, all
property held by or for the Diocese may be used only for the mission of the
Church, subject to the Church’s Constitution and canons.

Applying those same cases and their recognition that a local faction of a
hierarchical church may not avoid the local church’s obligations to the larger
church by amending corporate documents or otherwise invoking nonprofit
corporations law, the Court further declares that the changes made by the
Defendants to the articles and bylaws of the Diocesan Corporation are ultra
vires and void.

(citations omitted).

There are no findings of fact or conclusions of law attached. The order does not mention the

United States Constitution, the Texas Constitution, or any particular state statute. The only possible

allusion to a statute is to “nonprofit corporations law,” which the trial court found the defendants

could not “invok[e]” to “avoid [their] obligations to the larger church.” The trial court’s legal

support for this conclusion was a string citation to a number of cases, not a citation to any

constitutional provision.

000385



What is more, the defendants asked the trial court to amend the order to specify that the court
had held a statute unconstitutional. The court declined to do so, orally stating that its ruling was
based not on constitutionality, but rather on its application of Brown v. Clark*:

I still can’t just craft something to make it go to the Supreme Court. I mean, it —my

understanding was that the — the trust laws that you were talking about don’t apply

in this situation because of Brown, not because they’re not constitutional.

Our decision in Brown relied heavily on Watson v. Jones.” Watson, in turn, “appl[ied] not the
Constitution but a ‘broad and sound view of the relations of church and state under our system of
laws.””®

Nonetheless, the defendants filed a direct appeal. We noted probable jurisdiction and heard
oral argument. But jurisdictional defects do not heal with age, no matter how novel, pressing, or
consequential the issues at stake or how many judicial and party resources have been expended. The

most fundamental restraint on judicial power is jurisdiction—our very authority to decide cases in

the first place—and if we lack it, we lack it.

4116 S.W. 360 (Tex. 1909).
580 U.S. 679 (1871).

8 Hosana-Tabor Evangelical Lutheran Church & Sch. v. E.E.0.C., _U.S. , 132 S. Ct. 694, 704 (2012)
(quoting Watson, 80 U.S. at 727).
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I1. Discussion
A. History of Direct Appellate Jurisdiction

A 1940 constitutional amendment gave the Legislature power to grant direct appeals to this
Court.” Not until 1944, though, did the Legislature do so.® The original conferral allowed direct
appeals from injunctions based on two grounds, either (1) the constitutionality or unconstitutionality
of a state statute, or (2) the validity or invalidity of certain state administrative orders.” Today, the
statutory grant of direct-appeal jurisdiction covers just one situation: “[A]n order of a trial court
granting or denying an interlocutory or permanent injunction on the ground of the constitutionality
of a statute of this state.”"’

I'have found only forty-three cases where we have exercised direct-appeal jurisdiction. That
is, while such jurisdiction has existed for nearly seventy years, we have exercised it stintingly. In

twenty-four of the forty-three cases, our opinion made clear that the trial court either made a direct

holding about a statute’s constitutionality or issued declaratory relief that a statute was or was not

7 See R.R. Comm’n of Tex. v. Shell Oil Co.,206 S.W.2d 235, 238 (Tex. 1947).
$1d.
’1d.

""TEX.Gov’T CODE § 22.001(c). The Constitution still allows the Legislature to provide for direct appeal from
injunctions based on the validity of administrative orders, however. TEX. CONST. art. V, § 3-b. But the express
constitutional grant of direct-appeal jurisdiction in Article 5, Section 3-b of the Constitution is arguably now unnecessary
given the broadened wording of the general jurisdictional provision in Article 5, Section 3. See Perry v. Del Rio, 67
S.W.3d 85, 98 n.4 (Tex. 2001) (Phillips, C.J., dissenting) (“Since 1981, the Court’s appellate jurisdiction has extended
to all civil cases ‘as . . . provided . . . by law,” TEX. CONST. art. V, § 3, so that the Legislature could now provide for
direct appeals without a specific constitutional grant of authority.”). Accordingly, the Legislature has now provided for
direct appeal from certain trial court rulings that involve Public Utility Commission financing orders. TEX. UTIL. CODE
§ 39.303(f).
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constitutional.'" In eleven other cases, the trial court’s order clearly must have been based on
constitutional grounds, either because the opinion implies that only constitutional issues were raised
to the trial court'? or because the trial court granted an injunction enforcing a statute over
constitutional objection, thus implicitly upholding the statute against constitutional attack."” In two
other cases, we summarily stated that the trial court granted or denied the injunction on the ground

of a statute’s constitutionality.'"* Butin at least six direct-appeal cases, we did not make it clear why

' See Neeley v. West Orange-Cove Consol. Indep. Sch. Dist., 176 S.W.3d 746, 753-54 (Tex. 2005); State v.
Hodges, 92 S.W.3d 489,493 (Tex.2002); FM Props. Operating Co. v. City of Austin,22 S.W.3d 868, 872 (Tex.2000);
Owens Corning v. Carter, 997 S.W.2d 560, 567-68 (Tex. 1999); Maple Run at Austin Mun. Util. Dist. v. Monaghan,
931 S.W.2d 941, 945 (Tex. 1996); Barshop v. Medina Cnty. Underground Water Conservation Dist., 925 S.W.2d 618,
623,625 (Tex. 1996); Edgewood Indep. Sch. Dist. v. Meno, 917 S.W.2d 717, 727 (Tex. 1995); Richards v. League of
United Latin Am. Citizens, 868 S.W.2d 306, 308 (Tex. 1993); Tex. Ass’n of Bus. v. Tex. Air Control Bd., 852 S.W.2d
440, 442 (Tex. 1993); Orange Cnty. v. Ware, 819 S.W.2d 472, 473 (Tex. 1991); O ’Quinn v. State Bar of Tex., 763
S.W.2d 397, 398 (Tex. 1988); LeCroy v. Hanlon, 713 S.W.2d 335, 336 (Tex. 1986); Wilson v. Galveston Cnty. Cent.
Appraisal Dist., 713 S.W.2d 98,99 (Tex. 1986); Spring Branch Indep. Sch. Dist. v. Stamos, 695 S.W.2d 556,558 (Tex.
1985); Shaw v. Phillips Crane & Rigging of San Antonio, Inc., 636 S.W.2d 186, 187 (Tex. 1982); Gibson Distrib. Co.
v. Downtown Dev. Ass’'n of El Paso, Inc., 572 S.W.2d 334, 334 (Tex. 1978); Tex. Antiquities Comm. v. Dallas Cnty.
Cmty. Coll. Dist., 554 S.W.2d 924,925-27 (Tex. 1977) (plurality opinion); Smith v. Craddick,471 S.W.2d 375,375-76
(Tex.1971); State v. Scott, 460 S.W.2d 103,105 (Tex. 1970); State v. Spartan’s Indus., Inc., 447 S.W.2d 407,409 (Tex.
1969); Jordan v. State Bd. of Ins., 334 S.W.2d 278, 278-80 (Tex. 1960); Smith v. Decker,312 S.W.2d 632, 633 (Tex.
1958); Rodriguez v. Gonzales, 227 S.W.2d 791, 792-93 (Tex. 1950); Dodgen v. Depuglio, 209 S.W.2d 588, 591-92
(Tex. 1948).

12 See Conlen Grain & Mercantile, Inc. v. Tex. Grain Sorghum Producers Bd., 519 S.W.2d 620, 621-22 (Tex.
1975); Robinson v. Hill, 507 S.W.2d 521, 523 (Tex. 1974); Itz v. Penick, 493 S.W.2d 506, 508 (Tex. 1973); Smith v.
Davis, 426 S.W.2d 827, 829 (Tex. 1968); Shepherd v. San Jacinto Junior Coll. Dist., 363 S.W.2d 742, 74243 (Tex.
1962); King v. Carlton Indep. School Dist., 295 S.W.2d 408, 409 (Tex. 1956); Dallas Cnty. Water Control &
Improvement Dist. No. 3 v. City of Dallas, 233 S.W.2d 291, 292 (Tex. 1950).

13 See Gibson Prods. Co. v. State, 545 S.W.2d 128, 129 (Tex. 1976); Dancetown, U.S.A., Inc. v. State, 439
S.W.2d 333,334 (Tex. 1969); Schlichting v. Tex. State Bd. of Med. Exam 'rs,310 S.W.2d 557,558-59 (Tex. 1958); H.
Rouw Co. v. Tex. Citrus Comm’n, 247 S.W.2d 231, 231-32 (Tex. 1952).

4 See State v. Project Principle, Inc., 724 S.W.2d 387, 389 (Tex. 1987); Duncan v. Gabler,215 S.W.2d 155,
15657 (Tex. 1948).
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we thought the trial court’s injunction was based on constitutional grounds.” These cases address
jurisdiction rather cursorily, and only one of the opinions garnered a dissent on the jurisdictional
issue,'® to which the majority opinion declined to respond.'’

But in the vast majority of cases where we have exercised direct-appeal jurisdiction, it has
been abundantly clear that the trial court issued or denied an injunction on the ground of a statute’s
constitutionality.

We have also issued at least eleven opinions in which we dismissed attempted direct appeals
for want of jurisdiction because the statutory test was not met."* We have variously explained that
our direct-appeal jurisdiction “is a limited one,”"” that we have been “strict in applying” or have
“strictly applied” direct-appeal jurisdictional requirements,” and that “[w]e have strictly construed

9921

our direct appeal jurisdiction. Therefore, we have held that to meet the jurisdictional

!5 See Del Rio, 67 S.W.3d 85 (majority opinion); Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952
S.W.2d 454 (Tex. 1997); Carrollton-Farmers Branch Indep. Sch. Dist. v. Edgewood Indep. Sch. Dist., 826 S.W.2d 489
(Tex. 1992); Ass’n of Tex. Prof’l Educators v. Kirby, 788 S.W.2d 827 (Tex. 1990); Parker v. Nobles, 496 S.W.2d 921
(Tex. 1973); Dobard v. State, 233 S.W.2d 435 (Tex. 1950).

' Del Rio, 67 S.W.3d at 98—100 (Phillips, C.J., dissenting).

7 Id. at 89, 95 (majority opinion).

18 See Tex. Workers’ Comp. Comm’nv. Garcia, 817 S.\W.2d 60 (Tex. 1991); Querner Truck Lines, Inc. v. State,
652 S.W.2d 367,368 (Tex. 1983); Mitchell v. Purolator Sec., Inc., 515 S.W.2d 101 (Tex. 1974); Holmes v. Steger, 339
S.W.2d 663 (Tex. 1960); Standard Sec. Serv. Corp. v. King,341 S.W.2d 423 (Tex. 1960); Gardner v. R.R. Comm’n of
Tex., 333 S.W.2d 585 (Tex. 1960); Bryson v. High Plains Underground Water Conservation Dist. No. 1,297 S.W.2d
117 (Tex. 1956); Coronav. Garrison,274 S.W.2d 541 (Tex. 1955); Lipscomb v. Flaherty,264 S.W.2d 691 (Tex. 1954);
Boston v. Garrison, 256 S'W.2d 67 (Tex. 1953); McGraw v. Teichman, 214 S.W.2d 282 (Tex. 1948).

" Gardner, 333 S.W.2d at 588.

2 Querner Truck, 652 S.W.2d at 368; Mitchell, 515 S.W.2d at 103.

2 Garcia, 817 S.W.2d at 61.
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prerequisites, a trial court must actually “pass upon the constitutionality of [a] statute,*

“determin[e]” a statute’s constitutionality,” or “base its decision” on constitutional grounds.**
Indeed, “[i]t is not enough that a question of the constitutionality of a statute may have been raised
in order for our direct appeal jurisdiction to attach in injunction cases; in addition the trial court must
have made a holding on the question based on the grounds of the constitutionality or
unconstitutionality of the statute.”

A close examination of the eleven cases where we dismissed for want of jurisdiction reveals
strict adherence to the Legislature’s restricted framework. For example, we held “no jurisdiction”
where the trial court made the injunction decision based on res judicata®® or where the trial court was
directed to do so by a writ of prohibition by the court of civil appeals.”’” That is, because the trial
court did not decide the merits of the constitutional issue, we lacked direct-appeal jurisdiction.”®
Similarly, we held that we did not have such jurisdiction where the trial court denied an injunction

because the plaintiffs lacked “the necessary justiciable interest” to sue.”” We even held that we

lacked jurisdiction over a direct appeal of a temporary injunction involving a “serious question” of

2 Corona, 274 S.W.2d at 541-42.

B King, 341 S.W.2d at 425; Bryson, 297 S.W .2d at 406.
* Holmes, 339 S.W .2d at 663—64.

% Mitchell, 515 S.W.2d at 103 (emphasis in original).

% Lipscomb, 264 S.W.2d at 691-92.

¥ Gardner, 333 S.W.2d at 589.

2 Corona, 274 S.W.2d at 541-42.

® Holmes, 339 S.W.2d at 664.
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the constitutionality of a statute, because the real purpose of the temporary injunction was merely
to preserve the status quo, and the trial court did not make any holdings finally determining the
constitutional issue.*
B. Application

Given our long, consistent history of cautiously and narrowly construing our direct-appeal
jurisdiction, the outcome of this case seems essentially predetermined: We lack jurisdiction. The
Legislature allows parties to skip the court of appeals in one extraordinarily limited circumstance:
where the trial court’s injunction turned “on the ground of the constitutionality of a [state] statute.”™"
The crux and rationale of the trial court’s order is dispositive. Here, the trial court did not “pass
upon the constitutionality of a statute,”* “determin[e]” a statute’s constitutionality,’® or “base its
decision” on constitutional grounds.”* While the constitutional issues may have been raised in the
trial court, that alone is “not enough.”™

At most, the trial court’s order only vaguely alludes to nonprofit-related statutes, and there

is certainly no indication in the order that the trial court was making a constitutional determination.

The trial court order refers generally to nonprofit law and says the defendants cannot rely on this law

3 Mitchell, 515 S.W .2d at 103-04.

31 TEX. Gov’T CODE § 22.001(c).

32 Corona, 274 S.W .2d at 541-42.

3 King, 341 S.W .2d at 425; Bryson, 297 S.W.2d at 119.
* Holmes, 339 S.W .2d at 663—64.

35 Mitchell, 515 S.W .2d at 103.
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to escape the deference principle, providing a string citation as support. But only one of the cases
in the string citation even refers to constitutional principles, and that case does not hold that only the
deference approach is constitutional.** Moreover, that case was decided two years before the United
States Supreme Court clarified in Jones v. Wolfthat the “deference” rule is not mandated by the First
Amendment.*’

A diaphanous hint that a statute was viewed through a constitutional prism is not enough to
justify exercising our “limited™® and “strictly construed”™ direct-appeal jurisdiction. And here, the
trial judge orally eschewed such a ruling, making it doubly clear that its order was not based on
constitutional grounds. Inlight of Jones (that the deference approach is not constitutionally required)
and the trial court’s comments (that it was holding the statutes inapplicable but not unconstitutional),
it seems an impressive stretch to transform the trial court’s citation to an ambiguous pre-Jones case
into a constitutional holding striking down state law.

Perhaps the order’s silence and the judge’s disavowal are beside the point if
unconstitutionality was the inescapable basis for the trial court’s ruling, as the majority concludes.
Indeed, the defendants contend the order makes no sense unless it turned on a constitutional holding.

As the defendants interpret the order, the trial court effectively held certain statutes unconstitutional

if applied to local churches of hierarchical religions. In their Statement of Jurisdiction, the

36 See Presbytery of the Covenant v. First Presbyterian Church of Paris, Inc., 552 S.W.2d 865, 870-71 (Tex.
Civ. App.—Texarkana 1977, no writ).

37443 U.S. 595, 605 (1979).
% Gardner, 333 S.W.2d at 588.

¥ Garcia, 817 S.W.2d at 61.
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defendants argue that a court can only reject statutes like this on “constitutional grounds.” This
assertion rests on the faulty premise that any time a court deems a statute inapplicable, it’s because
the statute would be unconstitutional if applied. Not true.

A court can refuse to apply a statute for various non-constitutional reasons. For example, if
a statute purports to change long-standing common law, a court closely examines whether the
Legislature truly intended to supplant the settled rule.*” The trial court in this case may have applied
(or misapplied) this kind of analysis, finding that pertinent statutes did not indicate legislative intent
to abandon the common-law deference principle that we declared in Brown. Perhaps the trial court
looked at a century of legislative inaction after Brown and took it as legislative acquiescence. There
are other non-constitutional reasons to deem a statute ineffective, like the absurdity doctrine.* So
even if a trial court implicitly invalidates a statute or finds it inapplicable, its reason for doing so is
not necessarily because the Constitution demands it.

Thus, it cannot be true that by following Brown v. Clark, the trial court implicitly held that
any statute that might apply under neutral principles is necessarily unconstitutional if applied to a
church-property dispute in a hierarchical setting. This argument is foreclosed by Jones v. Wolf. If
states are free, consistent with the First Amendment, to choose either approach, then choosing the

deference test cannot equate to an implicit holding that applying statutes relevant under neutral

0 See Energy Serv. Co. of Bowie v. Superior Snubbing Servs., Inc., 236 S.W.3d 190, 194 (Tex. 2007) (“Of
course, statutes can modify common law rules, but before we construe one to do so, we must look carefully to be sure
that was what the Legislature intended.”).

4 See, e.g., TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 439 (Tex. 2011).

11
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principles would be unconstitutional. Nobody can argue that Texas courts are required to adopt
neutral principles—Jones precludes that argument.

Tellingly, the defendants do not attempt to analogize this case to any other in which the Court
has exercised direct-appeal jurisdiction. None is comparable. No constitutional question was
presented (or decided) in the trial court, and none is presented (or decided) here.*

Undoubtedly, we have already noted probable jurisdiction, heard argument on the merits, and
committed substantial judicial resources to resolving the issues—to say nothing of the effort and cost
expended by the parties. But to assert jurisdiction simply because it would be inconvenient to do
otherwise betrays the deeply rooted constitutional principle that our jurisdiction is conferred
ultimately from the People, directly through our Constitution and indirectly through our elected
representatives.

Dismissing this case for want of jurisdiction would be sure to furrow brows, but there is no
more principled reason to dismiss a case than to decide, even belatedly, that you lack the power to

decide. Besides, and this is some consolation, the core merits issue presented—deciding which legal

2 The Rules of Civil Procedure previously specified that we could not accept such jurisdiction unless the case
presented a constitutional question to this Court. Lipscomb,264 S.W.2d at 691-92, quotes the former rule (TEX.R. C1v.
P.499a(b)) as providing (emphasis added):

An appeal to the Supreme Court directly from such a trial court may present only the constitutionality
or unconstitutionality of a statute of this State, or the validity or invalidity of an administrative order
issued by a state board or commission under a statute of this State, when the same shall have arisen
by reason of the order of a trial court granting or denying an interlocutory or permanent injunction.

Accordingly, we said that one of the prerequisites for direct-appeal jurisdiction was that a constitutional “question is
presented to this Court for decision.” Bryson, 297 S.W.2d at 119. Admittedly, our Rules (which have since migrated
to the Rules of Appellate Procedure) no longer specify that a direct appeal must present an actual constitutional question
to this Court. TEX.R.APP.P.57;see also Del Rio, 67 S.W.3d at 98-99 (Phillips, C.J., dissenting). But the Legislature’s
limited grant of such jurisdiction has not wavered, and we simply cannot accept a direct appeal unless a statute has been
declared constitutional or unconstitutional. That did not happen here.

12
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test should govern church-property disputes—is squarely resolved in today’s companion case,* so
a dismissal here would not unduly delay authoritative resolution or work any irreparable harm.
III. Conclusion
Our characterizations of direct-appeal jurisdiction, something we have “strictly construed,”

are not ambiguous:

° 3 Crareﬁ b
. “restricted”
. “very limited”

In light of this consistent clarity, the Court’s exercise of jurisdiction has an unfortunate ipse
dixit quality to it. The statutory test for direct-appeal jurisdiction is whether the trial court made its
decision “on the ground of the constitutionality of a [state] statute.” A statute, for example, must be
invalidated, not just implicated. Direct-appeal jurisdiction is a rare (as it should be) short-circuiting
of the usual rules, and I respectfully take exception to broadening the exception.

The power of judicial review—the authority to declare laws unconstitutional—is a genuinely
stunning one, and one that judges exercise with surpassing trepidation. Given the stakes, it is
difficult to imagine a judge striking down a legislative enactment stealthily, using gauzy language
that requires reading between the lines. This judge certainly didn’t believe he had declared anything

unconstitutional, and he said as much—on the record and unequivocally.

® Masterson, _S.W.3d .
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Today marks the second time this Court has stretched our direct-appeal jurisdiction beyond
its statutory bounds.** The objective in both cases has apparently been to let the Court fast-forward
to the merits of an important case. Butan issue’s importance and our commendable desire to resolve
it swiftly does not give us license to enlarge our jurisdictional powers by fiat. In language that could
have been written with today’s case in mind, Chief Justice Phillips wrote in dissent over a decade
ago:

Dismissing a case on jurisdictional grounds may be frustrating to judges and litigants

alike, particularly when issues of statewide import are involved . . . . However, the

Legislature has chosen to make direct appeal an uncommon remedy, available only

in rare and specific situations. Regardless of the day’s exigencies, our highest and

only duty is to respect the appropriate limits of our power . . . . I fear that our Court

has allowed a hard case to make bad law today.*’

The Court may come to rue its decision to assert direct-appeal jurisdiction in this case. Our
rules seem to mandate our exercise of such jurisdiction in cases where a permanent injunction is
based on the constitutionality of a statute (because our rules make direct-appeal jurisdiction
discretionary only in temporary injunction cases).* Therefore, in addition to encroaching on the
Legislature’s constitutional prerogative to define our direct-appeal jurisdiction, the Court’s decision

may perversely require this Court to immediately hear all direct appeals of permanent injunctions

that even vaguely implicate a statute’s constitutionality.

4 See Del Rio, 67 S.W .3d at 89 (majority opinion).
* Id. at 100 (Phillips, C.J., dissenting).
4 See TEX.R. APP. P. 57.2.
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I would dismiss this case for want of jurisdiction, and because the Court does otherwise, [

respectfully dissent.

Don R. Willett
Justice

OPINION DELIVERED: August 30, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0270

SOUTHERN CRUSHED CONCRETE, LLC, PETITIONER,

V.

CITY OF HOUSTON, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FOURTEENTH DISTRICT OF TEXAS

Argued October 15, 2012

JusTICE LEHRMANN delivered the opinion of the Court.

We must decide whether the Texas Clean Air Act (TCAA) preempts a Houston ordinance.
The City denied Southern Crushed Concrete’s (SCC) municipal permit application to move a
concrete-crushing facility to a new location, even though the Texas Commission on Environmental
Quality had previously issued a permit authorizing construction of the facility at the proposed
location, because the concrete-crushing operations would violate the Ordinance’s location restriction.
The TCAA provides that “[a]n ordinance enacted by a municipality . . . may not make unlawful a
condition or act approved or authorized under [the TCAA] or the [CJommission’s rules or orders.”
TEX. HEALTH & SAFETY CODE § 382.113(b). Because the Ordinance makes it unlawful to build a

concrete-crushing facility at a location that was specifically authorized under the Commission’s
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orders by virtue of the permit, we hold that the Ordinance is preempted. Accordingly, we reverse
the judgment of the court of appeals and render judgment for SCC.
I. Factual and Procedural Background

In October 2003, SCC applied to the Commission for an air quality permit to move an
already-permitted concrete-crushing facility to anew location in Houston. While the application was
pending, the Presbyterian School Outdoor Education Center was built near the property SCC
proposed to use for its facility. In May 2007, after nearly four years of permit proceedings in which
the City participated and opposed SCC’s application, the City passed an ordinance requiring
concrete-crushing facility operators to obtain a municipal permit. Hous., TEx., CODE OF
ORDINANCES ch. 21, art. VI, div. 3, § 21-168.

Under the Ordinance, new concrete-crushing operations must meet certain location
requirements, which are more restrictive than those imposed under the TCAA and the Commission
rules. /d. §§21-168,-170. Specifically, the Ordinance prohibits concrete-crushing operations within
1,500 feet of a school facility and other enumerated land uses, measured from property line to
property line, id. §§ 21-167 to -170, while the TCAA and Commission rules prohibit the operation
of a concrete-crushing facility within 1,320 feet of any school and other enumerated land uses,
measured from the nearest points of the buildings in question, TEX. HEALTH & SAFETY CODE
§ 382.065(a); 30 TEX. ADMIN. CODE § 116.112(b)(2).

Despite the Ordinance, the Commission granted SCC’s requested air quality permit in August
2008, concluding that the concrete-crushing operations would not violate the location requirements

contained in the TCAA and Commission rules. SCC then applied to the City for a municipal permit,
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which was denied because the concrete-crushing operations would violate the Ordinance’s location
restriction.

SCC sued the City, seeking both a declaration that the Ordinance is preempted and an
injunction against its enforcement. SCC contended that the Ordinance is preempted under the Texas
Constitution because it is impermissibly inconsistent with the TCAA. See TEx. ConsT. art. X1, § 5
(“[N]o ... ordinance . . . shall contain any provision inconsistent with the Constitution of the State,
or of the general laws enacted by the Legislature of this State.”). SCC also argued that the Ordinance
is preempted by the TCAA, which provides that a city ordinance “may not make unlawful a
condition or act approved or authorized under [the TCAA] or the [Clommission’s rules or orders.”
Tex. HEALTH & SAFETY CODE § 382.113(b). SCC further asserted that the Local Government
Code’s uniformity-of-requirements provision bars enforcement of the Ordinance because the
Ordinance was adopted after SCC filed its permit application with the Commission. See TEX. Loc.
Gov’T CODE § 245.002. The parties filed cross-motions for summary judgment, and the trial court
granted the City’s motion, denied SCC’s motion, and dismissed SCC’s claims with prejudice.

The court of appeals, with one justice dissenting, affirmed, holding that the Ordinance is
neither preempted nor unconstitutional and does not violate the uniformity-of-requirements
provision.  S.W.3d . SCC raises the same arguments in this Court as it did in the trial court.
Because the dispositive question is whether the Ordinance makes unlawful an act approved or

authorized under the TCAA or the Commission’s rules or orders, we need only address that issue.
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I1. Preemption of Ordinances Enacted by Home-Rule Cities

When both parties move for summary judgment and the trial court grants one motion and
denies the other, as here, we review both sides’ summary judgment evidence and render the
judgment the trial court should have rendered. FM Props. Operating Co. v. City of Austin, 22
S.W.3d 868, 872 (Tex. 2000). SCC argues that the Ordinance is preempted by the TCAA because
the Ordinance makes unlawful an act approved or authorized under the TCAA or the Commission’s
rules or orders in violation of section 382.113(b) of the Health and Safety Code. We agree.

The City of Houston is a home-rule city, deriving its power from article XI, section 5 of the
Texas Constitution. TEX. CONST. art. XI, § 5. Home-rule cities have the full power of self-
government and look to the Legislature, not for grants of power, but only for limitations on their
powers. Lower Colo. River Auth. v. City of San Marcos, 523 S.W.2d 641, 643 (Tex. 1975) (citing
Forwood v. City of Taylor, 214 S.W.2d 282 (Tex. 1948)). “[1]f the Legislature decides to preempt
a subject matter normally within a home-rule city’s broad powers, it must do so with ‘unmistakable
clarity.”” In re Sanchez, 81 S.W.3d 794, 796 (Tex. 2002) (quoting Dallas Merchant’s &
Concessionaire’s Ass’n v. City of Dallas, 852 S.W.2d 489, 491 (Tex. 1993)).

ITI. The Ordinance is Preempted by the Plain Language of the TCAA

The TCAA’s policy and purpose is “to safeguard the state’s air resources from pollution by
controlling or abating air pollution and emissions of air contaminants.” TEX. HEALTH & SAFETY
CoDE § 382.002(a). Accordingly, any person who plans to construct a facility that may emit air
contaminants, such as a concrete-crushing facility, must obtain a permit from the Commission. /d.

§ 382.0518; 30 Tex. AbDMIN. CoDE § 116.110. The TCAA lists general considerations the
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Commission may take into account in determining whether to grant a permit. TEX. HEALTH &
SAFETY CODE § 382.0518. In issuing a permit, the Commission determines that the permit
application satisfies the TCAA and applicable rules.

Section 382.113(b) states that a city ordinance “may not make unlawful a condition or act
approved or authorized under [the TCAA] or the [Clommission’s rules or orders.” TEX. HEALTH &
SAFETY CODE § 382.113(b). The plain language of section 382.113(b) unmistakably forbids a city
from nullifying an act that is authorized by either the TCAA or, as in this case, the Commission’s
rules or orders. Here, the Commission’s authorization is evident from the face of the permit:

A PORTABLE PERMIT IS HEREBY ISSUED TO
Southern Crushed Concrete, Inc.
AUTHORIZING THE CONSTRUCTION AND OPERATION OF
Concrete Crushing Facility
Regulated Entity Number: RN100904838

The City counters that the Ordinance does not make unlawful an act authorized by the
Commission, arguing that the permit merely removed one government-imposed barrier to operations
but did not affirmatively authorize anything. We disagree. As Justice Brown noted in his dissent
in the court of appeals, the City effectively argues that “the permit the Commission issued to [SCC]
‘authorizing the construction and operation of” a concrete-crushing facility is not actually that.”
S.W.3d _ (Brown, J., dissenting). The City’s argument is inconsistent not only with the permit
language, but also with Texas law, which defines permit to mean “an authorization by a license,

certificate, registration, or other form that is required by law or state agency rules to engage in a

particular business.” TEX. Gov’T CoDE § 2005.001(1) (emphasis added).
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The City further contends that, even if the permit represents the Commission’s authorization
or approval, such authorization or approval is only for the purpose of protecting air quality, not for
general purposes. And, because the Ordinance purports to regulate land use, not air quality, the
Ordinance does not actually abrogate the permit. But, the statute does not draw that distinction, nor
should it if state regulation is to be effective. If the City’s contention were true, a city could almost
always circumvent section 382.113(b) and vitiate a Commission permit that it opposes by merely
passing an ordinance that purports to regulate something other than air quality.

IV. Conclusion

We do not decide whether a city may more restrictively regulate an activity that the State also
regulates, as that issue is not before us. But, the express language of section 382.112(b) compels us
to give effect to the Legislature’s clear intent that a city may not pass an ordinance that effectively
moots a Commission decision. We hold that the Ordinance makes unlawful an “act approved or
authorized under . . . the [Clommission’s . . . orders” and is thus preempted by the TCAA and
unenforceable. TEX. HEALTH & SAFETY CODE § 382.113(b). We therefore reverse the judgment of

the court of appeals and render judgment for SCC.

Debra H. Lehrmann
Justice

OPINION DELIVERED: February 15, 2013
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IN THE SUPREME COURT OF TEXAS

Nos. 11-0283,11-0652

SUSAN CoOMBS, COMPTROLLER OF PUBLIC ACCOUNTS OF THE STATE OF TEXAS,
AND GREG ABBOTT, ATTORNEY GENERAL OF THE STATE OF TEXAS,
PETITIONERS,

HEALTH CARE SERVICES CORPORATION, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRD DISTRICT OF TEXAS

Argued February 27, 2013

JusTiceE WILLETT delivered the opinion of the Court.

This tax-refund case concerns the Tax Code’s sale-for-resale exemption, which grants
purchasers of taxable goods and services a sales-tax exemption if they resell the items (since the
ultimate purchaser will pay any tax due). Here, a government contractor seeks sales-tax refunds for
purchases used to administer federal health-insurance programs. The question is one of scope: What
categories of purchases qualify for the exemption?

Applying the Legislature’s sale-for-resale definition and exemption language, we believe the
contractor here is entitled to most of the claimed refunds. There are three main categories of goods
and services for which refunds are claimed: tangible personal property, taxable services, and leases
of tangible personal property. We hold that the exemption applies to the tangible personal property

and taxable services, but not to the leases of tangible personal property, for the following reasons:
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. Tangible Personal Property. The exemption applies even when, as here, the resale
consists of bare title transfer of tangible personal property that is consumed by the
taxpayer to perform nontaxable services. This holding reaffirms long-standing
precedent that allowed federal contractors to claim the sale-for-resale exemption for
tangible personal property subject to automatic title transfer. We hasten to note,
however, that a 2011 Tax Code amendment likely alters this result moving forward.

. Taxable Services. Sale-for-resale of a taxable service can occur, as here, by directing
that the service be performed for another party in return for consideration from that
party.

. Leases of Tangible Personal Property. These fall outside the sale-for-resale

exemption, as they are not resold unless they are re-leased or transferred in some
other way to another purchaser.

Finally, we hold that reimbursement of a tax is not the same as collection of a tax. Thus, the
requirement that a taxpayer who claims a refund show he has not collected the tax from someone
else does not also require the taxpayer to show he has not been reimbursed for the tax. Accordingly,
we affirm the court of appeals’ judgment on all but the lease issue, which we reverse and remand to
the trial court for further proceedings.

I. Background

Health Care Services Corporation and its predecessor-in-interest, Blue Cross and Blue Shield
of Texas, Inc. (collectively HCSC), contracted with the federal government to administer two
health-insurance programs." While performing these contracts, HCSC incurred expenses that were

reimbursed by the federal government.

"HCSC performed administrative services for two types ofhealth insurance programs: Medicare and the Federal
Employees Health Benefits Program. However, the contracts for both programs were virtually identical for the purposes
of this opinion. So, all references in this opinion to “the contracts” are references to all contracts related to both
programs, unless otherwise indicated.
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HCSC paid sales and use tax on some of these expenses and applied for a refund under the
sale-for-resale exemption.” The Comptroller denied the refund. HCSC brought two separate tax-
refund suits, the first covering December 1, 1988 through December 31, 1998, and the second
covering January 1, 1999 through December 31, 2003. The two cases were nearly identical except
for minor variations in the specific property and services for which HCSC sought a sales-tax refund.’
However, in both cases, HCSC claimed the sale-for-resale exemption for three general categories
of property and services it used to perform the contracts: (1) tangible personal property (such as
chairs, printers, and office supplies); (2) taxable services (such as printer repair services, landscape
maintenance, and copier maintenance); and (3) leases of certain tangible personal property (such as
leases of computers, audio equipment, and printers).

In both cases, the court of appeals affirmed trial-court decisions that HCSC was entitled to
the claimed refunds.* We consolidated the cases and issue this joint decision.

I1. Discussion

The Comptroller argues the sale-for-resale exemption is inapplicable and also that HCSC

should have to prove the federal government did not already reimburse it for the sales tax for which

it requests refunds.

2 For clarity, we will abbreviate “sales and use tax” to just “sales tax.”

3 In the first trial, the specific property or services were: “Utilities,” “Taxable Services on Tangible Personal
Property,” “Allowable,” “Capitalized Assets,” “Leases,” “Maintenance on Tangible Personal Property,” and
“Software/Software Maintenance.” In the second trial, the specific property or services were: “Utilities,” “Taxable
Services on Tangible Personal Property,” “Taxable Services on Real Property,” “Allowable,” “Leases,” “Maintenance
on Tangible Personal Property,” “Maintenance on Real Property,” and “Software/Software Maintenance.”

4 SWwW3d__; Swad_
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We affirm in part, reversing solely on the leases of tangible personal property. HCSC is
entitled to a sales-tax refund for the tangible personal property and taxable services but not for the
leases of tangible personal property. Also, HCSC need not show whether the federal government
reimbursed it for the taxes.

A. Tangible Personal Property

At all relevant times, the Tax Code defined sale for resale as a sale of:

tangible personal property or a taxable service to a purchaser who acquires the

property or service for the purpose of reselling it [in certain geographical locations]

in the normal course of business in the form or condition in which it is acquired or

as an attachment to or integral part of other tangible personal property or taxable

service.”

The statute applies to the tangible personal property here. HCSC purchased the “tangible personal
property” for the purpose of “reselling it . . . in the normal course of business in the form or
condition in which it [was] acquired.” The trial court found that HCSC’s normal course of business
was performing federal government contracts, and the resale furthered those contracts. Further, the

tangible personal property was automatically resold to the federal government as soon as it was

acquired due to the title-transfer provisions.® Title transfer for consideration is one type of “sale.””

5 Act of May 27, 2007, 80th Leg., R.S., ch. 1266, § 2, 2007 Tex. Gen. Laws 4234, 4234 (amended 2011)
(current version at TEX. TAX CODE § 151.006(a)(1)).

® We note that the trial court concluded that the title-transfer provisions apply to all the tangible personal
property transfers. The Comptroller does not contest this conclusion or argue that the title-transfer provisions were
limited to certain types of transactions. Therefore, we treat all the tangible personal property purchases identically
without independently analyzing whether the title-transfer provisions were applicable to all the transactions. We note,
however, that the different contracts incorporated different title-transfer provisions. The earlier Federal Employees
Health Benefits Program contracts incorporated the title-transfer provision found in Federal Acquisition Regulation
52.245-2, while later, amended Federal Employees Health Benefits Program contracts incorporated the title-transfer
provision found in Federal Employees Health Benefits Acquisition Regulation 1652.245-70. The Medicare contracts
all incorporated the title-transfer provision found in Federal Acquisition Regulation 52.245-5. As the parties have not

4
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Therefore, the property was resold (through title transfer) in the “form or condition in which it [was]
acquired”: the resale was automatic upon acquisition, so, naturally, the property was resold before
HCSC had any chance to alter it.

The Comptroller asserts that Section 151.006(a)(1) requires the application of an “essence
of the transaction” test. The Comptroller’s argument is essentially that the exemption should only
apply if the primary purpose of the original sale is to resell “in the form or condition in which it is
acquired or as an attachment to or integral part of other tangible personal property or taxable

b

service.” Here, the primary purpose of the original sale was to acquire property that would be
consumed in performing a nontaxable service, so the exemption should not apply. This restrictive
interpretation collides with the statutory text.

The exemption does not say (or even intimate) that the primary purpose of the sale must be
for a particular kind of resale.® The statute merely says the sale must have “the purpose” of reselling

9 ¢C

in one of the specified ways; not “the primary purpose,” “the main purpose,” or “the important

purpose.” Here, HCSC bought tangible personal property for the purpose of transferring its title to

raised the issue, we express no opinion on whether these different title-transfer provisions properly apply to all of the
tangible personal property transfers at issue here. See TEX. R. App. P. 55.2(i).

" TEX. TAX CODE § 151.005(1).

8 We recently noted that “in the area of tax law, like other areas of economic regulation, a plain-meaning
determination should not disregard the economic realities underlying the transactions in issue,” and cited federal and
Texas tax cases referencing “economic realities” or the “essence of the transaction.” Combs v. Roark Amusement &
Vending, L.P.,  SWJ3d _ , & n.14 (Tex. 2013). However, we also made clear that if the statute does “not
impose, either explicitly or implicitly,” the “extra-statutory requirement” urged by the Comptroller, “we decline to engraft
one—revising the statute under the guise of interpreting it.” Id. at . We did not suggest that, in the guise of
considering the economic realities or essence of the transaction, courts were authorized to impose an entirely new
requirement for a tax exemption that simply is not found in the language of the statutory exemption.
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the federal government; we know this was the purpose because it was an unavoidable result given
the automatic title-transfer provision. It is irrelevant that a second purpose of the sale was to acquire
property that would be consumed in performing the nontaxable services. Taking the Legislature at
its word and giving the statute its plain meaning, the definition and exemption apply.

This plain-text analysis reaffirms our holding in Day & Zimmerman, Inc. v. Calvert.’ That
case involved a taxpayer, Day & Zimmerman, that contracted with the federal government “for the
loading, assembling and packaging of ammunition and related components as well as the handling
of the mechanics of procurement of all necessary materials, supplies, equipment and services.”'® The
contract between Day & Zimmerman and the government contained an automatic title-transfer
provision similar to the one here."" The Comptroller made a deficiency determination against Day
& Zimmerman for the sales tax paid for “the tangible personal property, not including any of the
component parts that went into the finished product, purchased and consumed by the operating
contractor in the performance of its contract with the Federal Government.”'> We held that the sales
tax for this property had to be refunded to Day & Zimmerman because the transaction fell within the
sale-for-resale exemption. The sale happened when the tangible personal property was physically

transferred from the vendor to Day & Zimmerman."> Then, because the definition of “sale” included

2519 S.W.2d 106 (Tex. 1975)
7d. at 108.
"1d. at 110.
21d. at 108.

BJd. at 109-11.
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title transfer for consideration, the resale happened when title to the property transferred from Day
& Zimmerman to the federal government.'* Day & Zimmerman is thus completely consistent with
our decision today, both in its holding and its reasoning.

We find unpersuasive the Comptroller’s attempt to distinguish Day & Zimmerman. The
Comptroller argues that Day & Zimmerman involved a contract where the “essence of the
transaction” was selling goods, whereas the essence of the transaction here is selling nontaxable
services to which Section 151.006(a)(1) does not apply. So, the Comptroller says Day &
Zimmerman is consistent with her proposed essence of the transaction test. The difficulty with this
reasoning is simply stated: Day & Zimmerman never mentions or alludes to any such test. Moreover,
it’s anything but clear whether the essence of the transaction was reselling tangible personal property
(ammunition) or reselling services (assembly and packaging of ammunition)." If the essence of the
transaction really mattered, we would expect a more detailed description of the contract’s “essence.”
Day & Zimmerman did not contemplate an “essence of the transaction” test because no such
discussion exists. Instead, Day & Zimmerman stands for the proposition that automatic title transfer
upon purchase qualifies for the sale-for-resale exemption. Day & Zimmerman cuts squarely in
HCSC’s favor due to the analogous title-transfer provisions.

The Comptroller next urges that Day & Zimmerman was abrogated by amendments to the

sale-for-resale statute. While conceding that “sale” is still defined to include bare transfer of title

Y 1d. at 110.

15 See id. at 108.

000410



of tangible personal property for consideration,'® she asserts that two amendments have changed the
legal landscape and rendered Day & Zimmerman irrelevant: (1) a change to the definition of “sale
for resale,” and (2) a new provision dealing with certain transactions that mix the resale of tangible
personal property with the resale of taxable services. Upon careful examination of the amendments,
the Comptroller’s argument fails.

1. The Slight Definitional Change to “Sale for Resale” Does Not Abrogate
Day & Zimmerman and Defeat the Exemption

In Day & Zimmerman, the statutory definition of sale for resale was:

A sale of tangible personal property to any purchaser who is purchasing said tangible
property for the purpose of reselling it [in certain geographical locations] in the
normal course of business either in the form or condition in which it is purchased, or
as an attachment to, or integral part of, other tangible personal property.'’

The statutory definition relevant to this case reads:
[A sale of] tangible personal property or a taxable service to a purchaser who
acquires the property or service for the purpose of reselling it [in certain geographical
locations] in the normal course of business in the form or condition in which it is
acquired or as an attachment to or integral part of other tangible personal property or
taxable service.'®

Studying these similar statutes, it is difficult to understand the Comptroller’s argument that

the statutory definition has changed so much as to revoke Day & Zimmerman. The new version

16 See TEX. TAX CODE § 151.005(1).
"' Day & Zimmerman, 519 S.W .2d at 109.

8 Act of May 27, 2007, 80th Leg., R.S., ch. 1266, § 2, 2007 Tex. Gen. Laws 4234, 4234 (amended 2011)
(current version at TEX. TAX CODE § 151.006(a)(1)).
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merely seems to recognize the fact that some services are now taxable in Texas, whereas they were
not when Day & Zimmerman was decided almost forty years ago.

The Comptroller’s main argument appears to be that adding the words “taxable service”
throughout the definition makes it clear that tangible personal property cannot be considered “resold”
if the property is merely used to provide a nontaxable service. After all, says the Comptroller, the
definition doesn’t mention nontaxable services. But the Day & Zimmerman-era statute similarly
made it clear that tangible personal property could not be considered “resold” if it was merely used
to provide a service because the definition did not mention any services.

The Comptroller also argues that the statutory change unambiguously requires (or, in the
alternative, ambiguously allows) application of the “essence of the transaction” test. The trouble
with this argument, again, is that the changes since Day & Zimmerman say nothing about the
“essence of the transaction” test. We do not see how the revisions have introduced any ambiguity
into the statute that would allow application of the “essence of the transaction” test when it did not
apply in Day & Zimmerman. In sum, the definitional changes to “sale for resale” do not statutorily
abrogate Day & Zimmerman.

2. New Tax Code Section 151.302(b) Similarly Does Not Abrogate
Day & Zimmerman and Defeat the Exemption

The Comptroller next argues that Day & Zimmerman was abrogated by Section 151.302(b),

which provides:
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Tangible personal property used to perform a taxable service is not considered resold

unless the care, custody, and control of the tangible personal property is transferred

to the purchaser of the service."

But it is uncontested in this case that HCSC is asking for a refund for tax paid on tangible personal
property used to perform a nontaxable service because administrative services are not listed as a
taxable service in Section 151.0101(a). Tangible personal property used to perform a nontaxable
service is outside the exception to the exemption created by Section 151.302(b); by its own terms,
that section only applies to tangible personal property used to perform a taxable service.

Perhaps it seems strange to distinguish between taxable and nontaxable services in Section
151.302(b). After all, if HCSC had transferred bare title to the tangible personal property and then
consumed it in performing a taxable service, HCSC would not be entitled to a reimbursement.
However, we read unambiguous statutes as they are written, not as they make the most policy sense.
If a statute is worded clearly, we must honor its plain language, unless that interpretation would lead
to absurd results. The Comptroller urges deference to its interpretation, but we recently canvassed
our articulations of the agency-deference doctrine and formulated this test:

We have long held that an agency’s interpretation of a statute it is charged with

enforcing is entitled to “serious consideration,” so long as the construction is

reasonable and does not conflict with the statute’s language. . . . In our “serious

consideration” inquiry, we will generally uphold an agency’s interpretation of a

statute it is charged by the Legislature with enforcing, so long as the construction is

reasonable and does not contradict the plain language of the statute. . . . [T]his
deference is tempered by several considerations: [the statute must be ambiguous, the

! TEX. TAX CODE § 151.302(b).
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agency interpretation must be the result of formal procedures, and the interpretation
must be reasonable].?’

It is true that courts grant deference to an agency’s reasonable interpretation of a statute, but
a precondition to agency deference is ambiguity; “an agency’s opinion cannot change plain
language.”" There is no ambiguity about the ambiguity requirement, nor with the unassailable rule
that agency interpretations cannot contradict statutory text. Here, the Comptroller’s interpretation
is contrary to the Tax Code. The statute unambiguously applies only to tangible personal property
used to perform a taxable service. Further, it is not absurd for the Tax Code to treat nontaxable
services more favorably than taxable services; indeed, the Tax Code already treats nontaxable
services more favorably by not taxing them. Summing up: As Section 151.302(b) explicitly applies
only to tangible personal property used to perform taxable services, we decline the Comptroller’s
invitation to rewrite the statute to reach nontaxable services, too.

3. Given the Statute’s Clarity, the Comptroller’s Unintended Consequences
Arguments Are Unavailing

The Comptroller contends the Legislature could not have intended to exempt HCSC from
sales tax for items it consumed itself. Arguing that a plain-language interpretation of the exemption
would produce unintended consequences, she asserts the “tie-pin” example: that HCSC should not

be refunded sales tax on tie pins it bought to reward its employees for good work.

2 R.R. Comm’n of Tex. v. Tex. Citizens for a Safe Future & Clean Water,336 S.W.3d 619, 624-25 (Tex.2011)
(internal quotation and citation omitted).

2! Fiess v. State Farm Lloyds, 202 S.W.3d 744, 747 (Tex. 2006).
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We recognize that statutes, framed in general terms, can often work peculiar outcomes,
including over- or under-inclusiveness, but such minor deviations do not detract from the statute’s
clear import. If an as-written statute leads to patently nonsensical results, the “absurdity doctrine”
comes into play, but the bar for reworking the words our Legislature passed into law is high, and
should be. The absurdity safety valve is reserved for truly exceptional cases, and mere oddity does
not equal absurdity. A sales-tax exemption for tie pins, even if unintended, even if improvident,
even if inequitable, falls short of being unthinkable or unfathomable. The absurdity backstop
requires more than a curious loophole. Indeed, given the complexity of modern tax laws (and the
haste with which many are enacted), whimsical examples of over- or under-inclusiveness, likely
wholly unintended, doubtless abound.” But pointing out a quirky application is quite different from
proving it was quite impossible that a rational Legislature could have intended it.

Since at least Day & Zimmerman, items consumed while performing a contract with a title-
transfer provision have clearly been covered by the sale-for-resale exemption. If the Legislature
considered this a loophole worth closing, it could have done so. In fact, lawmakers in 2011
narrowed it via Section 151.006(c), which reserves this sale-for-resale exemption to contractors that

are partnering with federal national security-related agencies.”

2 Partly because of the title-transfer provision, the federal government likely could have demanded at any time
that HCSC turn over all tangible personal property that wasn’t consumed yet (even the tie pins). Indeed, the trial court
found that when certain HCSC contracts expired, the federal government required HCSC physically to transfer any
remaining tangible personal property to the new contractor. Title transfer was not a mere sham here; it had a real-world
impact on HCSC. The federal government owned the tangible personal property, even if it lacked physical control over
it. It thus makes some sense to shield HCSC from the tax burden for all property purchased to carry out the contracts.

2 See TEX. TAX CODE § 151.006(c) which provides:

A sale for resale does not include the sale of tangible personal property or a taxable service to a

12
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B. Taxable Services

The Comptroller argues that the taxable services that HCSC bought on the government’s
behalf fall outside the sale-for-resale exemption because the title-transfer clauses did not transfer title
of the taxable services to the federal government. However, title transfer clearly is not the only way
to bring about a resale. Instead, “sale” also includes “performance of a taxable service” for
consideration.”* Here, HCSC bought these taxable services (the sale). HCSC then resold the
services to the government by directing that they be performed on the government’s behalf with the
purpose of receiving reimbursement and compensation (consideration) from the government (the

resale). The sale-for-resale exemption explicitly includes the sale-for-resale of a service when it is

purchaser who acquires the property or service for the purpose of performing a service that is not taxed
under this chapter, regardless of whether title transfers to the service provider's customer, unless the
tangible personal property or taxable service is purchased for the purpose of reselling it to the United
States in a contract, or a subcontract of a contract, with any branch of the Department of Defense,
Department of Homeland Security, Department of Energy, National Aeronautics and Space
Administration, Central Intelligence Agency, National Security Agency, National Oceanic and
Atmospheric Administration, or National Reconnaissance Office to the extent allocated and billed to
the contract with the federal government.

See also id. § 151.006(a)(5) which provides that a “sale for resale” means:

except as provided by Subsection (c), tangible personal property to a purchaser who acquires the
property for the purpose of transferring it as an integral part of performing a contract, or a subcontract
of a contract, with the federal government only if the purchaser:

(A) allocates and bills to the contract the cost of the property as a direct or indirect

cost; and

(B) transfers title to the property to the federal government under the contract and

applicable federal acquisition regulations.

Both of these subsections were added in 2011. Act of June 28,2011, 82d Leg., I1st C.S.,ch. 4, § 12.01,2011 Tex. Gen.
Laws 5263, 5263 (current version at TEX. TAX CODE § 151.006).

2 TEX. TAX CODE § 151.005(3).
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resold “in the form or condition in which it is acquired.” Here, HCSC bought the services and then
immediately resold them to the federal government, so the services were resold in the same form as
they were acquired, thus qualifying for the sale-for-resale exemption.

The Comptroller attempts to recharacterize HCSC’s sale-for-resale of services as sale-for-
resale of service contracts. However, the trial court’s findings of fact include findings that the
services at issue were performed on behalf of the federal government and that HCSC was
compensated for them. Therefore, because the Comptroller has not challenged the evidentiary
sufficiency of these factual findings, we accept them as a true characterization of the transfer. That
is, the resale to the government was the performance of the services for consideration, not merely
a resale of service contracts.

C. Leases of Tangible Personal Property

The Comptroller further argues that the leases of tangible personal property fall outside the
sale-for-resale exemption. After all, the Comptroller says, leases themselves are not tangible
personal property, so sale-for-resale of a lease is not the sale-for-resale of tangible personal property.
But “lease” is statutorily included in the definition of “sale.”* Therefore, lease-for-(re)lease of
tangible personal property falls within the definition of sale-for-resale of tangible personal property.

That said, there is no evidence here that HCSC leased the property for the purpose of re-

leasing it. That is, using the property for the federal government contract is not the same as formally

% Act of May 27, 2007, 80th Leg., R.S., ch. 1266, § 2, 2007 Tex. Gen. Laws 4234, 4234 (amended 2011)
(current version at TEX. TAX CODE § 151.006(a)(1)).

2 TEX. TAX CODE § 151.005(2).

14

000417



re-leasing the property to the federal government. The trial court pointed out that some leased
property was transferred to the new contractor after HCSC’s contract ended. But there is no finding
or even allegation that HCSC’s purpose in leasing the property in the first place was to re-lease it
to the federal government or another contractor. Instead, the transfer of the leased property
apparently only happened because the federal contract ended, not because the original purpose of
leasing the property was to re-lease it. Thus, HCSC is not due a refund on sales tax paid on the
leases.
D. Documentation of Reimbursements

HCSC is not required to produce documentation proving it did not receive federal
government reimbursement for the sales tax it paid. Section 111.104(f) provides:

No taxes, penalties, or interest may be refunded to a person who has collected the

taxes from another person unless the person has refunded all the taxes and interest

to the person from whom the taxes were collected.”’
The Comptroller argues that this section imposes a burden on HCSC to show it was never
reimbursed for the taxes it is seeking to have refunded. The Comptroller claims that HCSC can’t
prove that here.”® But the statute precludes a refund only if HCSC collected a tax, not just if it was
reimbursed some amount that may or may not include a tax. The Comptroller claims that being

reimbursed for a tax is equivalent to collecting a tax. That is simply not the case. At all times

relevant to this dispute, the Tax Code provided that a person who collects a tax holds that money in

2" Id. § 111.104(f) (emphasis added).

8 In contrast, the trial court seemed to find some circumstantial evidence that the federal government had not
reimbursed HCSC for the taxes because HCSC was operating at a loss.
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trust for the State.”® Such a trust relationship clearly did not exist here; the federal government did
not pay HCSC tax for it to hold in trust and then remit to the State. Further, in the sales tax context,
tax is collected by a seller adding the sales tax to an initial sales price and then charging that amount
to the buyer as part of the new sales price.”® Such a collection process did not occur here.

That is, contrary to the Comptroller’s argument, collecting a tax is not the same as
reimbursing a tax. Hypothetically, a contractor and the federal government could agree for the
government to pay ten percent of sales tax as part of the consideration for the contract; this would
not mean that the contractor would “collect” ten percent of sales tax from the federal government.
Instead, the sale price itself would go up by ten percent of the sales tax rate. Such a contract might
actually be sensible if a federal contractor foresaw having to fight with the Comptroller to get a
refund for the tax. A very similar (although less transparent) contractual arrangement may have
occurred here; the federal government may have paid part of the sales tax price as part of the
consideration for the contract.

However, if the federal government’s contractual arrangement did not intend to pay HCSC

for sales tax that was ultimately refunded, the federal government can likely recover the portion of

* TEX. TAX CODE § 111.016 (“Any person who receives or collects a tax or any money represented to be a tax
from another person holds the amount so collected in trust for the benefit of the state and is liable to the state for the full
amount collected plus any accrued penalties and interest on the amount collected.”).

3 1d. § 151.052(a) (‘COLLECTION BY RETAILER. . .. [A] seller who makes a sale subject to the sales tax
imposed by this chapter shall add the amount of the tax to the sales price.”).
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the sales tax that it paid.’' Therefore, the risk of HCSC receiving an unintended windfall at the
federal government’s expense is slight.

Regardless, though, as explained above, the statute designed to prevent double recovery
(Section 111.104(f)) is inapplicable in light of the fact that HCSC never “collected” tax from the
federal government, which is a prerequisite for the statute’s application.’> Our statutory
interpretation is reinforced by the fact that it makes sense from a policy perspective to prevent refund
of tax only when it is explicitly collected from (i.e., charged as tax to) the buyer. After all, when
such a tax is charged to a buyer, the buyer’s understanding is that the portion of the sale attributed
to tax will be paid to the government. The buyer also knows that any profit the seller makes in the
transaction is through the sales price alone. On the other hand, with a lump sum charge to a
customer that does not clearly delineate sales tax, the customer has no such expectation that a certain
portion will be remitted to the State. It would also make very little sense to make federal
government contractors write up transaction-by-transaction receipts with line items saying “Tax
Collected = 0” for each transaction. Money is plainly and inarguably fungible, so even if the tax
collected is listed as zero, federal contractors could just increase the amount they are paid under the
contract to cover any money spent on sales tax. There is no reason to force contractors to engage in

such creative accounting when the statute itself does not dictate that result.

3! See Hercules Inc. v. United States, 292 F.3d 1378, 1382—83 (Fed. Cir. 2002) (when federal government
contract incorporates certain Federal Acquisition Regulations, any state tax refund must be remitted to the United States
in the same proportion that the federal government paid the original tax).

32 The Legislature could impose a record-keeping requirement when a tax is reimbursed rather than collected,
but Section 111.104(f) does not do so.
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III. Conclusion
We affirm in part and reverse in part, holding that HCSC is entitled to a sales- and use- tax
refund for all the transactions except the leases of tangible personal property. We remand to the trial

court for further proceedings consistent with this opinion.

Don R. Willett
Justice

OPINION DELIVERED: June 7, 2013
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IN THE SUPREME COURT OF TEXAS

No. 11-0311

NELDA GONZALES, PETITIONER,

SOUTHWEST OLSHAN FOUNDATION REPAIR COMPANY, LLC, D/B/A/ OLSHAN
FOUNDATION REPAIR COMPANY, RESPONDENT

ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE FOURTH DISTRICT OF TEXAS

Argued October 15, 2012

JUSTICE GUZMAN delivered the opinion of the Court.

We decide whether the implied warranty for good and workmanlike repair of tangible goods
or property in Melody Home Manufacturing Co. v. Barnes can be disclaimed or superseded.' The
Melody Home warranty is a “gap-filler” warranty similar to the one we addressed in Centex Homes
v. Buecher for good and workmanlike construction of a new home.> As in Buecher, we hold that
parties cannot disclaim but can supersede the implied warranty for good and workmanlike repair of

tangible goods or property if the parties’ agreement specifically describes the manner, performance,

1741 S.W .2d 349, 35455 (Tex. 1987).

295 S.W.3d 266, 269, 273 (Tex. 2002).
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or quality of the services. Because the parties’ agreement here specifies that the service provider
would perform foundation repair in a good and workmanlike manner and adjust the foundation for
the life of the home due to settling, the express warranty sufficiently describes the manner,
performance, or quality of the services so as to supersede the Melody Home implied warranty. We
further hold that the plaintiff’s remaining Deceptive Trade Practices Act claims are time barred
because they were filed more than two-and-one-half years after one of the defendant’s employees
informed the plaintiff of the allegedly defective nature of the defendant’s work. Thus, we affirm the
court of appeals’ judgment that the plaintiff take nothing.’
I. Background

Gonzales hired a plumber to repair water leaks under her foundation and hired Southwest
Olshan Foundation Repair Co., LLC, d/b/a Olshan Foundation Repair Co. (Olshan) to repair the
foundation problems the water leaks had caused. The foundation repair contract included a lifetime,
transferrable warranty on the work requiring Olshan to adjust the foundation due to settling. The
contract further provided that Olshan “perform all the necessary work in connection with this job . . .
in a good and workmanlike manner.”* The work included cosmetic repairs to the interior of the
house, such as taping, floating, texturing, and painting walls and ceilings. In April 2002, Gonzales

noticed doors not locking, windows not opening, and new cracks appearing in previously repaired

3 We do not address Gonzales’s ability to make a future claim under her express, lifetime warranty. See PPG
Indus., Inc. v. JMB/Houston Ctrs. Partners Ltd. P’Ship, 146 S.W.3d 79, 96 (Tex. 2004) (“[A] warranty for repair
services [is] not breached until further repairs [are] refused.”).

* The lifetime warranty was contained in a separate warranty certificate that was attached to the contract and
incorporated by reference.
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walls. Gonzales informed Olshan and her property insurer, who both informed Gonzales that there
were additional plumbing leaks. Olshan excavated tunnels under the home to allow a plumbing
company to repair those leaks in May 2003. Olshan leveled the foundation in August 2003.

Olshan again leveled the foundation in October 2003. Gonzales testified that, during this
work, an Olshan employee informed her that Olshan was “not doing a good job under the home. . . .
In fact, it’s the worst job [ have ever seen.” According to Gonzales, the employee cautioned her not
to allow Olshan to fill in the tunnels because the foundation had not been repaired properly and
advised her to contact an attorney. Gonzales refused to allow Olshan to fill in the tunnels after
asking for proof of the nature of the defective components Olshan removed from the foundation
support. Gonzales alleges the foreman informed her they had spent too much time on her home and,
in light of their other work, would place her on a wait list for four to six months. Olshan left the
property, and Gonzales believed Olshan would return in four to six months to correct the work.

On November 12, 2003, Olshan sent an engineer to take elevations and a plumber to check
for plumbing leaks. The engineer told Gonzales the foundation was functioning properly, and
Gonzales believed she was still on a wait list for further work. In early 2004, Olshan returned to fill
in the tunnels under Gonzales’s home in response to a call by Gonzales’s husband.” Gonzales again
refused to allow Olshan to fill in the tunnels because it had not repaired the foundation.

Gonzales subsequently called Olshan, who sent BEC Engineering, LP (BEC) to inspect the

home in July 2005. BEC reported that the foundation was functioning properly. On July 11, 2005,

> Gonzales’s husband had filed for divorce in August 2003.

3
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Olshan’s general counsel notified Gonzales that, “[b]ased on th[e] [BEC] report, no adjustments to
the . . . underpinning system are required at this time,” and Olshan needed to fill in the tunnels if no
further plumbing leaks were detected.

In May 2006, Gonzales noticed more cracking. She hired engineer Jim Linehan to inspect
her home, and he determined Olshan improperly repaired the foundation by: (1) not epoxying the
cable holding the string of piles together, and (2) failing to drive the piles more than 15 feet deep.
In June 2006, Gonzales sued Olshan for, among other things, breach of an express warranty, breach
of the common-law warranty of good and workmanlike repairs, and DTPA violations.® The jury
failed to find that Olshan breached its express warranty, but it found that Olshan did breach the
implied warranty of good and workmanlike repairs and engaged in unconscionable actions under the
DTPA, causing $101,000 in damages to Gonzales’s home.” The trial court entered judgment in favor
of Gonzales for $101,000, as well as $10,127 in engineering fees and $80,000 in attorney’s fees
under the DTPA.

The court of appeals reversed, concluding that the implied warranty of good and
workmanlike repairs is actionable only under the DTPA, not under the common law, and is therefore
governed by the DTPA’s two-year statute of limitations. 345 S.W.3d 431, 437. The court further
found that Gonzales should have discovered Olshan’s acts at the latest in October 2003, when she

alleged an Olshan employee told her the work was “the worst job [he had] ever seen.” Id. at 439

% Gonzales also filed breach of contract claims but abandoned them at trial.
” The jury also found that Olshan committed fraud and awarded exemplary damages of $2,500. The court of

appeals held that there was legally insufficient evidence to support Gonzales’s fraud claim, which Gonzales does not
contest in this Court. 345 S.W.3d 431, 441.

000425



(alteration in original). Accordingly, the court held that Gonzales’s implied warranty and DTPA
claims were barred by limitations and did not reach Olshan’s remaining arguments, one of which was
that the express warranty superseded the implied warranty.® We granted Gonzales’s petition for
review. 55 Tex. Sup. Ct. J. 571, 572 (Tex. Apr. 20, 2012).

II. Discussion

Olshan asserts that its express warranty superseded the implied warranty of good and
workmanlike repair, and the jury’s finding that Olshan did not breach the express warranty precludes
liability on Gonzales’s warranty claims.” We agree.

Initially, we determine whether Olshan waived its argument that the express warranty
supersedes the implied warranty. Gonzales contends that Olshan waived the issue by failing to raise
it in the trial court. We disagree. In Rocky Mountain Helicopters, Inc. v. Lubbock County Hospital
District, Rocky Mountain asserted in a motion to disregard jury findings that no evidence supported

the jury’s finding of a DTPA violation, which included a ground for failing to perform services in

8 Olshan’s remaining arguments in the court of appeals were: (1) there was no evidence of the reasonable cost
of repairs; (2) Gonzales failed to prove a construction defect caused damage; (3) there was no evidence of a
misrepresentation, reliance on a misrepresentation, or damages caused by a misrepresentation; and (4) the trial court erred
by not submitting a jury question on whether Gonzales wrongfully prevented Olshan from performing warranty work.

° Gonzales argues that a breach of the implied warranty of good and workmanlike repairs is actionable under
the common law and not only under the DTPA, an issue over which courts have differed. One court of appeals and the
Fifth Circuit have held that the implied warranty of good and workmanlike repairs is actionable under the common law
and not only under the DTPA. See Basic Energy Serv., Inc. v. D-S-B Props., Inc., 367 S.W.3d 254, 269 n.9 (Tex.
App.—Tyler 2011, no pet.); Walker v. Sears, Roebuck & Co., 853 F.2d 355, 363 n.5 (5th Cir. 1988). Four courts of
appeals have held that this implied warranty is only actionable under the DTPA. See 345 S.W.3d at 437; Koehler v.
Sears, Roebuck & Co., No. 05-98-01325-CV, 2001 WL 611453, at *5 (Tex. App.—Dallas June 6, 2001, no pet.);
Foreman v. Pettit Unlimited, Inc., 886 S. W.2d 409, 412 (Tex. App.—Houston [1st Dist.] 1994, no pet.); Darr Equip.
Co. v. Allen, 824 S'W.2d 710, 712 (Tex. App.—Amarillo 1992, writ denied). Because we need not consider the basis
for the implied warranty if, as Olshan argues, it was superseded by the express warranty, we address Olshan’s argument
first.
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a good and workmanlike manner. 987 S.W.2d 50, 52 (Tex. 1998). On appeal, Rocky Mountain
asserted that no implied warranty arose from the circumstances of the case. /d. We held that Rocky
Mountain’s no-evidence challenge in the post-verdict motion was sufficient to preserve the argument
that there was no implied warranty for appeal. /d. Here, Olshan objected at the charge conference
that there was no evidence to submit the implied warranty question to the jury. We conclude the
objection preserved Olshan’s argument that no implied warranty exists under the facts of this case.
1d.

We recognized the existence of “an implied warranty to repair or modify existing tangible
goods or property in a good and workmanlike manner” in Melody Home Manufacturing Co. v.
Barnes, 741 S.W.2d 349, 354 (Tex. 1987). We defined good and workmanlike as “that quality of
work performed by one who has the knowledge, training, or experience necessary for the successful
practice of a trade or occupation and performed in a manner generally considered proficient by those
capable of judging such work.” Id. at 354."° We further held that the implied warranty “may not be
waived or disclaimed.” Id. at 355.

In Centex Homes v. Buecher, we addressed the implied warranty of good workmanship in

new home construction.'' 95S.W.3d 266, 273-74 (Tex. 2002). We noted that the “implied warranty

10 See COMM. ON PATTERN JURY CHARGES, STATE BAR OF TEXAS, TEXAS PATTERN JURY CHARGES: BUSINESS,
CONSUMER, INSURANCE & EMPLOYMENT PJC 102.12 (2012) (“Implied Warranty of Good and Workmanlike
Performance—Services (DTPA § 17.50(a)(2))[:] Failing to perform services in a good and workmanlike manner. A good
and workmanlike manner is that quality of work performed by one who has the knowledge, training, or experience
necessary for the successful practice of a trade or occupation and performed in a manner generally considered proficient
by those capable of judging such work.”).

" We recognized the implied warranties of habitability and good and workmanlike construction for new home
sales in Humber v. Morton, 426 S.W.2d 554, 555 (Tex. 1968).

6
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of good workmanship serves as a ‘gap-filler’ or ‘default warranty’; it applies unless and until the
parties express a contrary intention.” Id. at 273. We held that the implied warranty of good
workmanship “attaches to a new home sale if the parties’ agreement does not provide how the
builder or the structure is to perform.” Id. Specifically, we stated that, when “the parties’ agreement
sufficiently describes the manner, performance or quality of construction, the express agreement may
supersede the implied warranty of good workmanship.” Id. at 268.

The Melody Home implied warranty of good and workmanlike repair of tangible goods or
property—Ilike the implied warranty of good workmanship for a new home in Buecher—is a “gap-
filler” warranty. See id. at 273 (citing to Melody Home for the definition of good workmanship).
As in Buecher, this gap-filler warranty may not be disclaimed but may be superseded if “the parties’
agreement sufficiently describes the manner, performance or quality” of the services. Id. at 268.
In other words, the implied warranty of good and workmanlike repair of tangible goods or property
attaches to a contract if the parties’ agreement does not provide for the quality of the services to be
rendered or how such services are to be performed. See id. at 273 (“Thus, the implied warranty of
good workmanship attaches to a new home sale if the parties’ agreement does not provide how the
builder or the structure is to perform.”).

Here, the parties’ agreement includes two warranty provisions. First, the warranty certificate
provides that Olshan would use the Cable Lock system of foundation repair and would adjust the
foundation for the life of the home due to settling. Second, the contract provides that Olshan “will
perform all the necessary work in connection with this job . . . in a good and workmanlike manner.”

Gonzales argues that because she did not sign the contract containing the good-and-workmanlike
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requirement and the trial court admitted the contract for a limited purpose, we cannot consider the
requirement when determining whether the express warranty superseded the implied warranty. We
disagree. The trial court stated that it admitted the contract containing the good-and-workmanlike
requirement for evidence of “what in [Olshan’s] opinion the company was supposed to do on
[Gonzales’s] behalf.” The good-and-workmanlike requirement is fairly characterized as an
obligation of Olshan to Gonzales. Thus, we may consider the good-and-workmanlike requirement
to determine whether Olshan’s obligations under the express warranty superseded the implied
warranty.

In total, the warranty provisions required Olshan to repair the foundation with the Cable Lock
system, to perform the work in a good and workmanlike manner, and to adjust the foundation due
to settling for the life of the home. This warranty language specified the work Olshan was to provide
(foundation repair with the Cable Lock system), the manner in which it was to provide it (a good and
workmanlike manner), and how the service would perform (that it would not need adjustments for
life due to settling, or, if it did, would be adjusted without cost to the owner). Thus, this warranty
language “‘sufficiently describes the manner, performance or quality” of how Olshan and the
foundation are to perform so as to supersede the implied warranty of good and workmanlike repair
or modification to tangible goods or property.'> Buecher, 95 S.W.3d at 268.

The jury found that Olshan did not breach the express warranty. Instead, the jury found that

Olshan breached the implied warranty of good and workmanlike repairs and engaged in

2 In light of our determination that the express warranty superseded the implied warranty here and bars
Gonzales’s implied warranty claim, we need not reach Gonzales’s argument that the implied warranty is actionable at
the common law in addition to the DTPA.
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misrepresentations that violated the DTPA. The trial court entered judgment for Gonzales, awarding
$101,000 in damages for the implied warranty and DTPA claims, and attorney’s fees and engineering
fees under the DTPA. Because we have concluded this express warranty superseded the implied
warranty of good and workmanlike repairs, the implied warranty cannot serve as a basis for the
judgment.

Concerning Gonzales’s DTPA claim, the court of appeals held the claim was time-barred
because it accrued at the latest in October 2003, when an Olshan employee informed her Olshan was
“not doing a good job under the house [and it was] the worst job [he had] ever seen [and she should]
find an attorney because [her] house is messed up.” 345 S.W.3d at 438-39 (alterations in original).
We agree.

The DTPA provides that suits under the chapter “must be commenced within two years after
the date on which the false, misleading, or deceptive act or practice occurred or within two years
after the consumer discovered or in the exercise of reasonable diligence should have discovered the
occurrence of the false, misleading, or deceptive act or practice.” TEX.BUs. & CoM. CODE § 17.565.
In essence, the Legislature codified the discovery rule for DTPA claims. See KPMG Peat Marwick
v. Harrison Cnty. Hous. Fin. Corp., 988 S.W.2d 746, 749 (Tex. 1999). We have explained that,
“[o]nce a claimant learns of a wrongful injury, the statute of limitations begins to run even if the
claimant does not yet know ‘the specific cause of the injury; the party responsible for it; the full
extent of it; or the chances of avoiding it.”” Exxon Corp. v. Emerald Oil & Gas Co., 348 S.W.3d
194, 207 (Tex. 2011) (quoting PPG Indus., Inc. v. JMB/Houston Ctrs. Partners Ltd. P’ship, 146

S.W.3d 79, 93 (Tex. 2004)); see also KPMG, 988 S.W .2d at 749 (holding that “accrual occurs when
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the plaintiff knew or should have known of the wrongfully caused injury,” not when the plaintiff
knows “the specific nature of each wrongful act that may have caused the injury”).

Here, Olshan repaired the foundation in July 2001. In April 2002, Gonzales noticed cracks
in walls and sticking windows and doors. She testified that she knew something was wrong and that
the foundation was shifting. Gonzales further testified that when Olshan was re-leveling the
foundation in October 2003, an Olshan employee informed her that “[t]hey are not doing a good job
under the home. . . . In fact, it’s the worst job I have ever seen” and that “[i]f I were you, I would
find an attorney because your house is messed up.” Gonzales purchased a camera for the employee
to document the defective work, but the same day, “the camera was missing.” Gonzales testified that
she heard the foreman instruct the crew not to speak to her and that “[a]nybody taking pictures is
going to be fired on the spot.” Gonzales’s exchange with the Olshan employee conclusively
established that she knew of the injury in October 2003, without regard to whether she knew the
specific nature of each of Olshan’s wrongful acts that caused her injury. See KPMG, 988 S.W.2d
at 750. Gonzales filed suit on July 6, 2006, over two years and eight months later.”” Absent the
application of an equitable tolling doctrine, the evidence conclusively established that Gonzales’s
DTPA claims are time barred because she brought them more than two years after discovering her
injury. See KPMG, 988 S.W.2d at 750; TEX. Bus. & Com. CODE § 17.565.

Gonzales contends that Olshan engaged in fraudulent concealment, making her claim timely.

We disagree. The doctrine of fraudulent concealment tolls limitations “because a person cannot be

1 The record is not clear on what specific date in October 2003 the exchange between Gonzales and the Olshan
employee occurred. Even assuming it occurred on the last day of October 2003, it was more than two years and eight
months before Gonzales filed suit.
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permitted to avoid liability for his actions by deceitfully concealing wrongdoing until limitations has
run.” S.V.v. RV, 933 SSW.2d 1, 6 (Tex. 1996). The DTPA establishes a 180-day limit on tolling
for fraudulent concealment. TEX. Bus. & CoM. CODE § 17.565 (providing that limitations “may be
extended for a period of 180 days if the plaintiff proves that failure timely to commence the action
was caused by the defendant’s knowingly engaging in conduct solely calculated to induce the
plaintiff to refrain from or postpone the commencement of the action™). Even if limitations were
tolled for 180 days on Gonzales’s DTPA claims, they would still have been filed at least two months
late.

Gonzales also argues that the common-law doctrine of fraudulent concealment tolls
limitations for DTPA claims and is not limited to 180 days as required by the DTPA limitations
statute. We have previously rejected a similar argument. In Underkofler v. Vanasek, the plaintiff
brought common-law and DTPA claims for legal malpractice against his law firm. 53 S.W.3d 343,
345 (Tex. 2001). We held that the common-law rule tolling limitations for legal malpractice claims
until the underlying litigation concluded does not apply to DTPA claims. /d. at 346. We pronounced
that the Legislature crafted only two exceptions to the rule that DTPA limitations begin to run when
the injury occurs: the discovery rule and the fraudulent concealment rule (both specified in section
17.565 of the Business and Commerce Code). Id. at 346. Just as section 17.565 forecloses the
application of the common-law tolling rule to legal malpractice claims under the DTPA, it forecloses
the application of the common-law doctrine of fraudulent concealment to DTPA claims. The
Legislature could have incorporated the common-law doctrine of fraudulent concealment into the

DTPA’s limitations provision. Instead, it only incorporated the discovery rule and a version of the
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fraudulent concealment doctrine limited to 180 days, and “we will not rewrite the statute to add . . .
a third” exception. /d. The common-law doctrine of fraudulent concealment does not apply to
Gonzales’s DTPA claim, and it is time barred.
II1. Conclusion

The implied warranty of good and workmanlike repair or modification to tangible goods or
property is a “gap filler” warranty that implies terms into a contract that fails to describe how the
party or service is to perform. Although the parties cannot disclaim this warranty outright, an
express warranty in their contract can fill the gaps covered by the implied warranty and supersede
it if the express warranty specifically describes the manner, performance, or quality of the services.
Here, the parties agreed that Olshan would perform the work in a good and workmanlike manner,
would use the Cable Lock foundation repair system, and would adjust the foundation for the life of
the home if the foundation settled. This express warranty sufficiently describes the manner,
performance, and quality of the services so as to supersede the implied warranty. Because the jury
found that Olshan did not breach the express warranty, Gonzales cannot prevail on her warranty
claims. Gonzales’s only remaining claim is under the DTPA. Because Gonzales learned of her
injury directly from Olshan more than two-and-one-half years before she filed suit, her DTPA claim
is barred by limitations, even assuming the application of the DTPA’s 180-day tolling provision for

fraudulent concealment. We affirm the judgment of the court of appeals.
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IN THE SUPREME COURT OF TEXAS

No. 11-0312

THE STATE OF TEXAS AND THE TEXAS DEPARTMENT OF TRANSPORTATION,
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ON PETITION FOR REVIEW FROM THE
COURT OF APPEALS FOR THE THIRTEENTH DISTRICT OF TEXAS

Argued October 16, 2012

JUSTICE MEDINA delivered the opinion of the Court.

JUSTICE JOHNSON did not participate in the decision.

This appeal questions the validity of certain conditions a grantor placed on a dedicated
public-street easement. The easement in question provides for a 100-foot-wide public right of way,
but the instrument dedicating the land also provides that the street’s curb lines are to be fifteen feet
inside the street’s boundary lines. The issue is whether this curb-line condition limits the dedication
such that only the seventy-foot area between the curb lines can be used for vehicular traffic.

The court of appeals concluded that the curb-line condition effectively limited the public
easementinthisway.  S.W.3d  (Tex. App.—Corpus Christi-Edinburg 2010) (mem. op.). The

court further suggested that the State would have to use its eminent domain powers, if the public
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roadway needed to be improved or widened beyond the existing curb lines. We do not agree,
however, that the State must condemn property already dedicated for a public street before widening
the existing roadway. Because we conclude that the State has the right to improve the existing
roadway to the boundary of the dedicated street line notwithstanding the curb-line condition, we
reverse the court of appeals’ judgment and remand the case to the trial court.
I

NICO-WF1, L.L.C., owns a building that fronts Arroyo Boulevard in Los Fresnos, Texas.
The building has been there since the 1930s. Part of the building—primarily its attached concrete
awning, columns, raised porch, and steps—extends several feet into Arroyo Boulevard’s 100-foot
public right of way. No part of the building, however, intrudes beyond the boulevard’s curb line,
which is fifteen feet inside the outer edge of the dedicated street line.

Since 1951, Arroyo Boulevard has been a part of the state highway system, designated as FM
1847. While considering proposed improvements to FM 1847, the Texas Department of
Transportation (TxDOT) discovered that NICO’s building encroached about ten feet onto the public
right of way. In2007, TxDOT officially asked NICO to abate the encroachment. When NICO failed
to remedy the situation, the State and TxDOT filed suit. NICO answered and filed a counterclaim
for declaratory judgment, asserting that its building did not encroach on Arroyo Boulevard because
the public dedication limited the road’s width to the existing curb line. NICO also sought award of
its attorney’s fees and costs, as did the State.

The streets of Los Fresnos were dedicated to public use in 1928. The dedication incorporated

a recorded subdivision plat, titled “Map of Unit A of the Townsite of Fresnos,” which showed
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Arroyo Boulevard and the town’s other streets. The plat specified the width of the various streets
and indicated where the curb lines should be placed in relation to those streets’ outer boundary lines.
Regarding Arroyo Boulevard, the dedication provided that its boundary lines were to be 100 feet
apart with curb lines fifteen feet inside the outer boundaries, leaving seventy feet between the curb
lines.

NICO interprets the dedication to include a seventy-foot public roadway easement bounded
on either side by a fifteen-foot public right-of-way easement. The State, however, contends that
Arroyo Boulevard has been dedicated as a 100-foot-wide public street.

Both the State and NICO filed motions for partial summary judgment, urging their respective
interpretations. The trial court denied the State’s motion and granted NICO’s, concluding that “the
right-of-way easement for public roadway purposes . . . of Arroyo Boulevard (now FM 1847)” was
subject to a curb line condition that limited “the width of the roadway to a maximum of seventy feet”
and that NICO’s building was therefore “not an encroachment into the right-of-way easement [the
State] was entitled to use and possess for public roadway purposes[.]” The issue of NICO’s
attorney’s fees was tried to the court. The court’s final judgment incorporated its rulings on the two
summary judgment motions and its award of attorney’s fees to NICO.

The court of appeals affirmed the trial court’s judgment. =~ S.W.3d . The court of
appeals also held that the State’s public easement for the roadway was limited to the seventy feet
between the curb lines. Id.at . The court of appeals further concluded that NICO’s building did

not encroach on the public right of way because the fifteen feet between the curb and outer street
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lines “was not dedicated for any public use whatsoever.” Id. The State filed a petition for review
challenging those holdings.
I

While the court of appeals concludes that the public easement ends at Arroyo Boulevard’s
curb line, NICO concedes here that it does not. The State similarly argues that the dedication
creating Arroyo Boulevard includes the fifteen feet beyond the curb lines notwithstanding the court
of appeals’ conclusion to the contrary. We agree with the parties that the dedication here established
a 100-foot street easement for Arroyo Boulevard, not the seventy-foot easement the court of appeals
found.

A street dedication is setting land apart for public use as a passageway. See City of Uvalde
v. Stovall, 279 S.W. 889, 890 (Tex. Civ. App.—San Antonio 1925, writ ref’d). When a street is
dedicated to the public, the governmental entity taking control of the street ordinarily acquires only
an easement that it holds in trust for public benefit. Humble Oil & Ref. Co. v. Blankenburg, 235
S.W.2d 891, 893 (Tex. 1951). The easement, however, carries with it the right to use and control
as much of the surface and subsurface of the street as may be reasonably needed for street purposes.
Hill Farm, Inc. v. Hill Cnty., 436 S.W.2d 320, 321 (Tex. 1969). These purposes, of course, include
transporting people and property, but a public street may also be used as a passageway for utilities
and other public purposes. Harris Cnty. Flood Control Dist. v. Shell Pipe Line Corp., 591 SW.2d
798, 799 (Tex. 1979).

In short, a street includes the whole width of the public right of way. Joseph v. City of

Austin, 101 S.W.2d 381, 385 (Tex. Civ. App.—Austin 1936, writ ref’d). It includes sidewalks and
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parkways, which “are a part of the street itself.” Jones v. City of Mineola, 203 S.W.2d 1020, 1022
(Tex. Civ. App.—Texarkana 1947, writ ref’d); see also City of San Antonio v. Wildenstein, 109 S.W.
231,233 (Tex. Civ. App.—San Antonio 1908, writ ref’d) (“Sidewalks are uniformly regarded as part
of the street.”). And it includes “the pavement, shoulders, gutters, curbs, and other areas within the
street lines.” BLACK’S LAW DICTIONARY 1434 (7th ed. 1999). The Transportation Code similarly
defines a street as more than a mere roadway for vehicular traffic.'

The Los Fresnos townsite plat clearly set Arroyo Boulevard’s boundary lines 100 feet apart.
The curb-line condition did not purport to alter the street’s outer boundaries, nor did it serve to
reduce the area dedicated for the public street. The court of appeals accordingly erred in concluding
that the public-street easement was defined by a curb-line condition rather than the street’s boundary
line as dedicated.

I

Although NICO concedes that the public right of way here is 100 feet, it nevertheless
contends that the grantor did not intend to dedicate the public easement entirely for vehicular traffic.
It submits that the grantor limited the State’s use of the entire easement for this purpose through the
curb-line condition. NICO thus concludes that the State holds a 100-foot-wide right-of-way

easement subject to a condition, which limits the easement’s use as a roadway to seventy feet.

' TEX. TRANSP. CODE § 316.001(1) (““Municipal street’ means the entire width of way held by a municipality
in fee or by easement or dedication that has a part open for public use for vehicular travel.”); Id. § 316.001(3)
(““*Sidewalk’ means the portion of a municipal street between the curb lines or lateral lines of a roadway and the adjacent
property lines that is improved and designed for or is ordinarily used for pedestrian travel.”); Id. § 541.302(5)
(““Highway or street’ means the width between the boundary lines of a publicly maintained way any part of which is open
to the public for vehicular travel.”); Id. § 541.302(16) (“‘Sidewalk’ means the portion of a street that is: (A) between a
curb or lateral line of a roadway and the adjacent property line; and (B) intended for pedestrian use.”).

5
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The State, of course, disagrees about the condition’s effect, although it does not dispute that
the grantor probably intended limiting vehicular traffic to only a part of the easement. But even
assuming that to be the grantor’s intent, the fact remains that he dedicated the entire 100-foot area
to public use as a street. The State argues that reading the curb-line condition to limit its authority
over the entire public street easement contravenes well-established public policy to the contrary.

The establishment, design, construction, and control of public streets are primarily
governmental functions over which the government has full authority. See Tex. Dep’t of Transp. v.
City of Sunset Valley, 146 S.W.3d 637, 645 (Tex. 2004) (quoting Robbins v. Limestone Cnty., 268
S.W. 915,918 (Tex. 1925) (“Public roads are state property over which the state has full control and
authority.”)); see also Mission v. Popplewell, 294 SW.2d 712, 715 (Tex. 1956) (“[T]he legal title
to city streets belongs to the state, which has full control and authority over them[.]”). As
mentioned, Arroyo Boulevard is now a part of the state highway system. By statute, the Texas
Department of Transportation has “exclusive and direct control of all improvement of the state
highway system.” TEX. TRANSP. CODE § 224.031(a).

Texas courts have long recognized, however, that dedicating land for public use may include
reasonable restrictions and limitations. Griffith v. Allison, 96 S.W.2d 74, 77 (Tex. 1936). But
limitations imposed by the dedicator cannot be “repugnant to the dedication or against public
policy.” Roaring Springs Town-Site Co. v. Paducah Tel. Co., 212 S.W. 147, 148-49 (Tex. 1919)
(holding void a restriction reserving to the dedicator the exclusive right to construct telephone lines
in the public right of way); see also Scott v. Cannon, 959 S.W.2d 712, 718 (Tex. App.—Austin 1998,

pet. denied) (noting that owner of dedicated land “reserves no rights that are incompatible with the
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full enjoyment of the public”’). When a dedication includes a condition that is inconsistent with the
grant or contravenes public policy, the dedication is nevertheless effective even though the condition
is not. See City of Fort Worth v. Ryan Props., Inc., 284 S.W.2d 211, 214 (Tex. Civ. App.—Fort
Worth 1955, no writ).

The 1928 dedication here purported to reserve a number of rights to the grantor, such as:

[T]he right to occupy and use said streets, boulevards and alleys for purposes of

constructing, maintaining and operating ditches, gutters, pipe-lines and culverts, and

other appurtenances for drainage purposes, pipelines and conduits with necessary

appurtenances for the distribution and sale of water, gas or oil for railroads or other

lines of transportation for the carriage of freight or passengers, for lines of poles and

wires, or conduits, or the purposes of the distribution and sale of light or power, and

for telephone or telegraph purposes.
The grantor further reserved the right “to excavate and grade and otherwise improve all streets,
boulevards and alleys and to temporarily interfere with the use of same while so doing.” Most if not
all of these reservations are inconsistent with the dedication to the public. See, e.g., City of
Beaumont v. Calder Place Corp., 183 S.W.2d 713,716 (Tex. 1944) (holding grantor’s reservation
of ownership and control of water and sewer mains void after annexation by city); Roaring Springs
Town-Site Co., 212 S.W. at 148-49 (rejecting dedicator’s reservation to use streets to construct
telephone, telegraph, and electric poles and wires as void and repugnant to the public dedication);
Harlingen Irrigation Dist. Cameron Cnty. No. I v. Caprock Comm. Corp.,49 S.W.3d 520, 532 (Tex.
App.—Corpus Christi 2001, pet. denied) (holding invalid a condition requiring that any
improvements to the public roadway be approved by the dedicator); accord W. Tex. Utils. Co. v. City

of Spur, 38 F.2d 466 (5th Cir. 1930) (denying control of public streets and right of ways to private

electric utility for installation of poles and lines).
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The substantive principle from these cases is that a grantor cannot dedicate land for a public
purpose and yet retain control over such land in derogation of the public right conveyed. The
question in this case is whether the curb-line condition violates this principle. Under NICO’s
application of the condition, we conclude that it does.

NICO interprets the curb-line condition as freezing the public’s use of the street to when it
was dedicated. But the public’s future use of a street easement is not dependent on the usage
prevailing when the street opened. See City Comm rs of Port Arthur v. Fant, 193 S.W. 334, 345
(Tex. Civ. App.—Beaumont 1916, no writ). Moreover, the public right extends to the entire width
ofthe dedicated street, Joseph, 101 S.W.2d at 385, and includes portions not previously used or used
for other street purposes. See Ryan Props., 284 S.W.2d at 213. Whenever public convenience or
necessity dictates, a public right of way may be put to its dedicated purpose. Joseph, 101 S.W.2d
at 384. Clearly, an eighty-four-year-old condition purporting to fix the curb lines permanently in Los
Fresnos, Texas, is a restriction that impairs state control and public use of the dedicated street. See
McCraw v. City of Dallas, 420 S.W.2d 793, 796 (Tex. Civ. App.—Dallas 1967, writ ref’d n.r.e.)
(“Land dedicated for the use of the public as a street may continue to be used by the public as a
street, not only in the manner in which streets are ordinarily used at the time of dedication, but also
to accommodate the most recently invented vehicles and to conform to modern plans for traffic
acceleration and control.”).

The circumstances here are not unlike those in another case decided by this same court of
appeals. See Harlingen Irrigation Dist.,49 S.W.3d 520. In that case, the deed conveying the public

easement contained a restriction that required the grantor’s approval of any construction on the
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easement. /d. at 532. The court of appeals held the condition void because it “interfer[ed] with the
state’s freedom to devote the roadways to the wants and convenience of the public” and
“impermissibly limit[ed] the state from exercising its jurisdiction as to construction on the roadway.”
Id. at 532, 534. The curb-line condition in this case presents a similar impediment to the State’s
control and authority over Arroyo Boulevard. And when a condition in the street’s dedication is
inconsistent with the grant or void as against public policy, the dedication prevails over the invalid
condition. Town of Palm Valley v. Johnson, 17 S.W.3d 281, 287 (Tex. App.—Corpus Christi 2000),
pet. denied, 87 S.W.3d 110 (Tex. 2001) (per curiam); Ryan Props., 284 S.W.2d at 214.

Because the curb-line condition purports to control the construction and use of Arroyo
Boulevard, it is repugnant to the State’s control and authority over the public street and is void. The
court of appeals accordingly erred in affirming NICO’s favorable judgment premised on the
condition’s assumed validity.

v

Finally, the matter of the State’s motion for summary judgment remains. The State asserted
in its motion that a part of NICO’s building interfered with the public’s use of FM 1847, constituting
an obstruction and nuisance the State was entitled to remove. Indeed, any structure that interferes
with the public’s present or future use of a dedicated street is a nuisance per se and subject to
removal. Joseph, 101 S.W.2d at 384; Ryan Props., 284 S.W.2d at 215.

A few years before Arroyo Boulevard’s dedication, a Texas appellate court aptly discussed

the law’s intolerance of encroachments upon the public right of way:
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[A]ny permanent structure or purpresture which materially encroaches upon a public
street and impedes travel is a nuisance per se, and may be abated, notwithstanding
space is left for the passage of the public. This is the only safe rule, for, if one person
can permanently use a highwa