Task Force Policy Position and Activities Related to Policies and Standards
The Task Force is charged with improving indigent defense services through the development of policies and standards. Initiatives under this goal will be undertaken to provide additional consistency and improvement in the way Texas delivers indigent defense services. While the Fair Defense Act (FDA) contains a variety of statutory requirements, the Task Force is given broad authority to develop additional policies covering a wide range of indigent defense issues. The Task Force carefully balances the State’s desire to improve indigent defense representation with the local jurisdictions’ desire to retain control over indigent defense practices.  In a system funded largely by the counties, the Task Force wants to ensure that any new requirements are necessary and can be implemented in a cost effective manner.  The Justice Denied: America’s Continuing Neglect of our Constitutional Right to Counsel report noted that “if a state is unwilling to provide all, or a majority, of the funding for defense services, state imposed requirements with which local jurisdictions must comply are likely to be viewed as unfunded mandates.”  Depending on the circumstances, the Task Force may choose to promulgate model polices and sample documents rather than mandatory standards.  

Section 71.060, Government Code, lists 15 specific areas that may be addressed, as well as a general provision encompassing all other areas related to indigent defense. Below is a listing of the specific policy areas for potential standards development:
1. Performance standards for counsel appointed to represent indigent defendants
· Task Force included in its FY2008-2012 Strategic Plan an initiative to develop a process to measure the performance of attorneys with a focus on the core elements of the Fair Defense Act while referencing national standards and standards from other states.  This process will include collaborating with the State Bar of Texas’ Standing Committee on Legal Services to the Poor in Criminal Matters, which has initiated development of attorney performance standards, which the committee hopes to complete by the summer of 2010.  On June 18, 2009 staff also provided the Task Force with a sample of attorney performance standards adopted by other states and national organizations.   

2. Caseload standards for ensuring appropriate workload for counsel appointed to represent indigent defendants
· The Task Force has not developed caseload or workload standards.

· The Task Force promulgated contract defender rules on January 1, 2007. The rules require that any Contract Defender Program establish in the contract the maximum number of cases or workload each attorney may be required to handle pursuant to the contract.  The maximum allowable caseload established in the contract should allow each lawyer to give every client the time necessary to provide effective representation. 
· A public defender office created with the assistance of a Task Force grant must establish among other things: 1) appropriate workload standards and 2) internal case management/tracking controls sufficient to monitor attorney caseload/workload.  Public defender offices established prior to 2001 may or may not have such requirements imposed locally.  In addition, most jurisdictions in Texas do not have a public defender system. The most common appointment method is an assigned counsel program. Under this system, private attorneys, acting as independent contractors and compensated with public funds, are individually appointed to provide legal representation and services to a particular indigent defendant accused of a crime or juvenile offense. Workloads may or may not be monitored at the local level under an assigned counsel system. 

· The Task Force has discussed establishing caseload/workload standards to ensure appropriate workload for counsel appointed to represent indigent defendants. The Task Force has also considered, but not yet pursued, doing a study to assess the time required for each type of case.  This proposal was presented to the Policies and Standards Committee and full Task Force at their meetings on August 27, 2008.
3. Standards of indigence to determine whether a person accused of a crime or juvenile offense is too poor to hire counsel
· In 2003, the Policies and Standards Committee directed the formation of a workgroup to consider development of standards for determining indigence.  The workgroup met twice to discuss various approaches before concluding that a mandatory state wide standard was not desirable.  It did, however, develop a model affidavit of indigence to collect relevant financial information from defendants requesting the appointment of counsel.  The model form with three alternative procedures for verification of the information was adopted on July 30, 2003.
·  SEQ CHAPTER \h \r 1Recognizing the importance of accurately identifying the truly indigent, the Task Force commissioned a study of the costs and benefits of an indigence verification program.  Results of the 2007 study The Costs and Benefits of an Indigent Defendant Verification Study suggest that “a comprehensive screening and verification program would generate financial benefits” for counties if they have a large enough number of arraignments.  Late in 2007 the Task Force also published a Supplement to the Verification Study with practical information for local officials who would like to implement an effective indigence screening and verification system.  It includes information on setting appropriate standards for indigence, sample screening practices from local jurisdictions, and information on accessing tools to verify financial information.
· In 2005, the Task Force awarded funds to Tarrant County to provide standardized determinations of indigence through the use of centralized magistration.  Intake staff assigned to clusters of municipalities interview defendants at each location up to seven days a week.  Intake staff completes the standardized affidavit of indigence, which is forwarded electronically to the central magistrate’s office for review and determination of indigence.  Following such a determination, the magistrate forwards the request for counsel to the Office of Attorney Appointments.  All those involved in this process report significant improvements in the quality of financial information available for review by the magistrate because it uses specially trained Financial Information Officers, rather than jail staff, to complete the affidavits of indigence. There is also a more consistent application of the indigence standards because one magistrate makes all the indigence determinations for those in custody rather than one of the scores of municipal court judges under the prior system.

4. Policies and standards governing the organization and operation of an assigned counsel program
· The Task Force has not developed standards for assigned counsel programs, although the FDA provides guidance on such appointments by requiring the judge or designee to appoint counsel in a fair, neutral and nondiscriminatory manner.

· The Task Force in FY 2009 funded a grant to Lubbock County to create a managed assigned counsel system removed from the judiciary, or private defender program, to handle assignment of counsel to defendants with mental health issues.  
· In October 2009 the Task Force published sample plan templates that could be imported and modified by local officials as part of its new web-based indigent defense plan submission process.  These were created based on an extensive review of all plans currently on file with the Task Force and were designed to meet all the requirements established for each section.  The templates included one specifically to implement an effective assigned counsel system. 
· Staff will also be working on a white paper on effective assigned counsel systems as included in the FY2008-2012 strategic plan.  This will draw on an as yet not finalized report on the topic from the National Legal Aid and Defender Association’s American Council of Chief Defenders.

5. Policies and standards governing the organization and operation of a public defender office consistent with recognized national policies and standards
· The Task Force has not developed standards for public defender offices, although the FDA provides a number of required elements for their set-up and operation.
· The Task Force has published several publications on creating effective public defender offices, such as the Blueprint for Creating a Public Defender Office in Texas 2nd Edition (2008), Blueprint for Creating a Public Defender Office in Texas (2004), and Evidence for the Feasibility of Public Defender Offices in Texas (2006).
· The Task Force has through grant funds increased the number of public defender offices in the state from 7 to 16, which serve 91 counties across the state.  Public defender offices created with the assistance of a Task Force grant must establish among other things: 1) appropriate workload standards; 2) adequate access to support services including secretaries and investigators (lawyer to support staff ratio); and 3) internal case management/tracking controls sufficient to monitor attorney caseload/workload. The Task Force also requires that a public defender office have the ability to produce other reports that enable the office to evaluate its own performance and demonstrate its cost-effectiveness. Public defender offices established prior to 2001 may or may not have such requirements imposed locally.  
6. Standards for providing indigent defense services under a contract defender program consistent with recognized national policies and standards
· The Task Force adopted rules governing contract defender programs that became effective on January 1, 2007.  The rules are based on model national guidelines and require that an open-bidding process be used for awarding contracts to attorneys. The rules also require that certain specific items be included in a contract for indigent defense services and the contract be approved by the county.   The rules provide that a contract shall not be awarded solely on the basis of cost. Required terms in the contract include how compensation is to be made, standards of representation, maximum caseloads, and how investigative services and expert witnesses are to be paid. 
· The contract defender rules are also accompanied by commentary that was developed with the assistance of an interdisciplinary workgroup of stakeholders.  The commentary was developed both to provide guidance on the rules and also to highlight for consideration policy areas that, while important, were not made mandatory by inclusion in the rules.  
7. Standards governing the reasonable compensation of counsel appointed to represent indigent defendants
· The Task Force has not developed standards for compensation of counsel appointed to represent indigent defendants; however the FDA provides significant direction to local judges.  This includes direction as to what services must be compensated including time spent out of court on a case and preparation of an appellate brief.  It also requires the judges in each jurisdiction adopt an attorney fee schedule stating reasonable rates that take into consideration reasonable and necessary overhead costs and the availability of qualified attorneys willing to accept the stated rates.
8. Standards governing the availability and reasonable compensation of providers of indigent defense support services for counsel appointed to represent indigent defendants
· The Task Force has not developed standards governing the availability and reasonable compensation of providers of indigent defense support services; however the FDA provides significant direction to local judges.  Texas law requires counties, at the direction of the presiding judge, to pay for reasonable and necessary expenses, including expenses for investigation and for mental health and other experts.  
· The Task Force included development of a white paper on management of indigent defense support service in the FY2008-2012 strategic plan.  Staff has begun compiling information reported in these categories through the annual indigent defense expenditure report to provide to the Task Force at its 2010 strategic planning meeting.  Comparisons will be made by level of offense, county, and type of appointment system (public defender or assigned counsel/contract defender). 
· In the case of public defender offices, the agency budget typically includes funds for investigators, paralegals, secretaries and sometimes experts.  The Task Force has included funds for these services in each of the grant funded public defender offices.  Further, social workers and caseworkers have been included in grants to Travis County for a mental health public defender and for Lubbock’s newly formed mental health private defender program that allows their services to also be accessed by private assigned mental health attorneys.  In each of these cases, costs for such services are set once per year via the county budget, rather than requiring the presiding judge to review and approve them on a case by case basis.

9. Standards governing the operation of a legal clinic or program that provides legal services to indigent defendants and is sponsored by a law school approved by the Supreme Court
· The Task Force has not developed standards governing the operation of law school legal clinics; however it did include development of a white paper on proficient strategies for operating such legal clinics in the FY2008-2012 strategic plan.  In light of other projects this initiative has not been completed, although Task Force staff has had initial meetings with clinical professors from the University of Texas and Texas Tech law schools.

10. Policies and standards governing the appointment of attorneys to represent children in proceedings under Title 3, Family Code
· The Task Force has not developed standards governing appointment of attorneys in juvenile court.  In June 2007, however, the Task Force jointly published with the Texas Juvenile Probation Commission a report entitled “Indigent Defense in the Texas Juvenile Justice System.”  The report includes sections for juveniles and their families, counties and juvenile boards, and attorneys who represent youth in juvenile courts. 
11. Qualification standards under which attorneys may qualify for appointment to represent indigent defendants
· The Task Force has adopted rules establishing minimum continuing legal education requirements for attorneys that became effective on April 27, 2003.  The rules require attorneys to attain a minimum of six hours of CLE in criminal law or six hours of CLE in juvenile law annually to be eligible for appointment in criminal or juvenile cases, respectively.  As an alternative to meeting the CLE requirements, the rules allow an attorney to be currently certified in criminal or juvenile law by the Texas Board of Legal Specialization.  Due to concerns in rural jurisdictions with few attorneys, the following provisions were also included in the rules to add flexibility so that attorneys may meet the requirements without causing an undue burden:

· All of the hours may be earned through any method authorized by the State Bar, including self-study.  Attendance at a State Bar accredited CLE training is NOT required. 

· Carryover provision allows an attorney to earn 12 hours at one conference and carry forward 6 hours to the next year’s reporting period.

· Emergency appointment allowed when no attorney meeting the CLE requirements is available by the time an attorney must be appointed in a case.  Priority must be given to an attorney with experience in criminal or juvenile law, respectively.

12. Qualifications appropriate for representation of mentally ill defendants
· The Task Force has not developed standards governing attorney qualifications for representing mentally ill defendants, however much work has been accomplished in this area.  
· The Task Force has funded new mental health division in two existing public defender offices (El Paso and Dallas counties) and funded two new public defender offices focusing exclusively on representing mentally ill defendants (Travis and Ft. Bend counties).  Funding was also provided to Lubbock County to start a private defender program to provide representation via a managed assigned counsel program to defendants who have mental health issues.
· Technical support funds have been provided by the Task Force to Harris County to create and provide a training program for attorneys and judges on representing mentally impaired clients. 
· The Task Force, in conjunction with the Public Policy Research Institute is nearing completion of a major study comparing criminal and treatment outcomes for statistically identical mentally ill indigent defendants. The study compares the outcomes for a variety of different processes used to provide representation and court services to these defendants in Dallas, Tarrant and Travis counties.
13. Qualifications appropriate for representation of non-citizen defendants
· The Task Force has not developed standards governing attorney qualifications for representing non-citizen defendants.
14. Qualifications appropriate for representation of defendants in death penalty cases
· The Task Force has not developed standards governing attorney qualifications for representing defendants in death penalty cases.  A number of other bodies have long-standing responsibility for establishing standards for representation in these cases and the legislature has established minimum standards, as well.  The Task Force did propose that the legislature adopt additional standards for attorneys seeking to represent indigent defendants who have been sentenced to death on direct appeal.  This proposal was adopted by the 81st Texas Legislature in 2009 as HB 2058 by Representative Gallego.
· Staff and the lead drafter also presented to the Policies and Standards Committee and full Task Force on November 15, 2006 information about the Guidelines And Standards For Texas Capital Counsel promulgated by the State Bar of Texas in April 2006.  These guidelines were based on American Bar Association guidelines adopted in 2003.
15. Attorney testing and certification standards
· The Task Force has not developed standards governing attorney testing and certification.  This is an area that is currently not ripe for adoption.
